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MENTAL HEALTH (CARE AND
TREATMENT) (SCOTLAND) ACT 2003

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 19 — Entry, Removal and Detention Powers

Sections 293 to 296: removal order

Application for aremoval order

581.

582.

583.
584.

Section 293(1) conferson asheriff the power to grant aremoval order, ontheapplication
of amental health officer for the areain which the premises to which the order relates
aresituated. A removal order may be granted where the sheriff is satisfied that a person
over the age of 16 has amental disorder, isvulnerablein one of a number of ways laid
out in subsection (2) and is likely to suffer significant harm if not removed to a place
of safety.

A removal order authorises the removal, within 72 hours, of the person who is the
subject of the order to a specified place of safety and hisor her detention in that placefor
aspecified period of up to 7 days. Such an order aso grants authority to enter premises
and to open lock-fast places.

Subsections (4) to (7) deal with procedural aspects of removal orders.

Where it is impracticable for an application for a remova order to be made to a
sheriff and any delay in obtaining an order is likely to be prejudicial to the person
concerned, section 294 allows the application to be made to a justice of the peace for
the commission areain which the premises are situated. The grounds for, and terms of,
the order, would be the same as for an order under section 293.

Recall or variation of aremoval order

585.

586.
587.

Section 295 provides that where a person is subject to a removal order, that person,
or any person claiming an interest in his or her welfare, may apply for a further order
recalling or varying the removal order. The removal order may be varied by specifying
adifferent place of safety, thereby authorising the removal of the person to that place of
safety and hisor her detention there for the remainder of the period originally specified.
Subsection (2) makes clear that where a person is to be moved to a different place of
safety, this must happen within 72 hours of the variation order being granted. The 7-
day detention period continues to run from when the removal order was made.

Subsections(3) to (5) deal with procedural aspectsof applicationsfor recall or variation.

Where the sheriff grants a variation order, the sheriff may, in accordance with
subsection (6), make an order that the person concerned be returned to the premises
from which the person was originally removed, or be taken to some other place chosen
by that person.
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Appealsagainst aremoval order or an order recalling or varying aremoval
order

588.  Section 296 providesthat no appeal ispossible against adecision of asheriff or ajustice
of the peace to make or refuse to make aremoval order, nor against a decision to make
or refuse to make an order to recall or vary aremoval order.
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