These notes relate to the Water Services etc. (Scotland) Act
2005 (asp 3) which received Royal Assent on 17 March 2005

WATER SERVICESETC. (SCOTLAND) ACT 2005

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2: Provision of Water and Sewer age Ser vices

Sewer age nuisance: Code of Practice

Section 26: Monitoring and enforcement
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Section 19C contains monitoring and enforcement provisions relating to sewerage
codes.

Subsection (1) requires alocal authority to monitor compliance with a sewerage code,
and to investigate complaints of sewerage nuisance made by personsliving in its area.

Subsection (2) requiresalocal authority to serveanotice (referred to asan “ enforcement
notice”) on Scottish Water or any other person to whom a sewerage code applies, where
it is satisfied that there is or is likely to be material non-compliance with a sewerage
code.

Subsection (3) provides that the enforcement notice may set out the works or steps
required to comply with a sewerage code and must specify the date by which these
requirements are to be fulfilled.

Subsection (4) providesfor aright of appeal to the sheriff court against an enforcement
notice served by a local authority under subsection (2), as the contravention of an
enforcement notice is an offence. The appeal must be made by summary application
to the sheriff within 21 days of the date of service of the notice. It further provides
that the enforcement notice will have no effect until the appeal is withdrawn or finally
determined. This provision issimilar to that available to Scottish Water or responsible
person under Part |11 of the Environmental Protection Act 1990.

Subsection (5) provides that the sheriff in an appeal under subsection (4) may make
such order as the sheriff thinks fit and the decision of the sheriff in the appeal isfinal.

Subsection (6) providesthat it is an offence without reasonable excuse to contravene an
enforcement notice, and provides for afine of up to £40,000 on summary conviction.

Subsection (7) provides that a local authority may, in the event that an enforcement
notice is contravened, take proceedings in the sheriff court to ensure that the
regquirementsof the notice arefulfilled. Thisisirrespective of whether proceedings have
been taken for an offence under subsection (6).

Subsections (8) and (9) enables alocal authority itself, in the event of non-compliance
with an enforcement notice, to undertake works to secure compliance with that notice,
and to recover the costs of so doing from the person upon whom the notice was served.

Subsection (10) disapplies the statutory nuisance functions of alocal authority under
sections 79 to 81 of the Environmental Protection Act 1990, so that only this Act’s
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provisions apply asregards sewerage nuisance (and not the monitoring and enforcement
functions under those sections of the 1990 Act so far asrelevant in relation to sewerage
nuisance). However, the operation of section 82 of the 1990 Act is expresdy preserved
by subsection (11) so that the abatement procedure under that section, by which
individuals may bring summary proceedings regarding a statutory nuisance, continues
to apply so far asrelevant in relation to sewerage nuisance.



