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MARINE (SCOTLAND) ACT 2010

EXPLANATORY NOTES

THE ACT

3.

The Act creates a new legislative and management framework for the marine
environment. The Act creates a new system of marine planning to manage the
competing demands of the use of the sea whilst protecting the marine environment,
creates a system of licensing with the aim of reducing the regulatory burden for key
sectors, and includes powers to establish marine protected areas to protect natural and
cultural marine features. The Act also introduces a new regime for the conservation of
seals and gives powers for Scottish marine enforcement officers to ensure compliance
with the new licensing and conservation measures.

The Act isdivided into nine Parts.

Part 1 defines the Scottish marine area, which is essentially Scotland’s territorial
seas from 0 to 12 nautical miles. Part 1 also defines the sea which includes any area
submerged at mean high water spring tide and the waters of every estuary, river or
channel, so far as the tide flows at mean high water spring tide.

Part 2 places a general duty on the Scottish Ministers and public authorities to carry
out their functions in the way best calculated to further the achievement of sustainable
development including the protection and, where appropriate, enhancement of the
health of that area in the exercise. They must also act in the way best calculated to
mitigate, and adapt to, climate change.

Part 3 creates the statutory framework for marine planning which will allow the
Scottish Ministersto ensure that the resource needs for marine space of different sectors
are properly taken into account and managed. International responsibilities and national
objectives will be met by the national marine plan while local interests will be met by
regional planning within Scottish marine regions.

Part 4 makes changes to the current licensing system to deliver asimplified licensing
system. The requirements of Part Il of the Food and Environment Protection Act 1985
and Part Il of the Coast Protection Act 1949 will be consolidated to create a single
licence. The Scottish Ministers will have general responsibility for the new marine
licensing regime. The Act also provides for the enforcement of the new licensing
regime.

Part 5 creates powers to establish marine protected areas and management tools that
deliver practical nature conservation to safeguard and protect Scotland’ s marine natural
assets as well as marine historic assets of national importance. Thisis to be achieved
through a single power to designate a marine protected area, either for the purposes of
nature conservation, research and demonstration or historic site protection, with closely
tailored arrangements for each.

Part 6 prohibitsthekilling or taking of seals except under specific licence. Thelicence
process allows for protection of fisheries and aguaculture sectors within the context of
general seal conservation.
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Part 7 creates common enforcement powers that will allow Scottish Ministers to
monitor activity in the marine environment and take appropriate measures to ensure
compliance.

Part 8 provides for modifications to the Sea Fish (Conservation) Act 1967.

Part 9 includes general provisions concerning matters such as Crown application,
offences by bodies corporate, ancillary provision, and orders and regulations.

Part 1 —the Scottish Marine Area

Section 1 - The“ Scottish marine area”

5. Section 1 defines the “Scottish marine ared’. Essentialy this is Scotland’s territorial
seas from 0 to 12 nautical miles.

Section 2 - “ Sea”

6. Section 2 states that the “sea” includes any area submerged at mean high water spring
tide and the waters of every estuary, river or channel, as far as the tide flows at mean
high water spring tide.

Part 2— General Duties

Section 3 — Sustainable development and protection and enhancement of the health
of the Scottish marine area

7. Section 3 requires the Scottish Ministers and public authorities to take the best course
of action in order to further the sustainable development, including the protection and
where appropriate the enhancement of the health of the Scottish marine area, when
undertaking any function that affects the Scottish marine area under this Act (so far as
is consistent with the purpose of the function concerned).

Section 4 — Mitigation of and adaptation to climate change

8. Scottish Ministers and public authorities are required to take the best course of action
to mitigate, and adapt to, climate change when exercising any function under this Act,
the Climate Change (Scotland) Act 2009 (asp 12), or any other enactment (so far asit
is consistent with the purpose of the function concerned).

Part 3—Marine Planning
Marine Plans

Section 5 - National marine plan and regional marine plans

9. Section 5 requires the Scottish Ministers to prepare and adopt a national marine plan
for Scotland’s marine area and allows them to prepare and adopt regional marine
plans for Scottish marine regions. The marine plans will state the Scottish Ministers
policies for sustainable development of the area to which the plan applies and the
Scottish Ministers' policies on the contribution of the marine protected areas and other
conservation sites to the network of protected sites. The plans must be prepared and
adopted in terms of schedule 1.

10. In preparation for a national marine plan (or regional plan) Scottish Ministers must set
economic, social and marine ecosystem objectives, along with objectives relating to
the mitigation of, and adaption to, climate change. Scottish Ministers must also prepare
an assessment of the condition of the Scottish marine area (or region) at the time of
preparing the plan and asummary of the significant pressures and human impactson the
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relevant area. A national or regional marine plan may include statements or information
relating to policies contained within the plan.

11. Section 5(5) enables the Scottish Ministers to create Scottish marine regions through
secondary legislation and to identify the boundaries of the regions.

Section 6 - Conformity of marine planswith other documents

12. The national and regional marine plans must conform to any marine policy statement
currently in effect for the Scottish marine area, unless relevant considerations indicate
otherwise. The regional marine plans must also conform with the national marine plan,
unless relevant considerations indicate otherwise. The section also makes provision as
to what is meant by a marine policy statement being in effect.

Section 7 - Coming into effect of marine plans

13. Section 7 indicates that the national marine plan or aregional marine plan only comes
into effect onceit is published in accordance with schedule 1. Onceit comesinto effect,
amarine plan affects decisions of public authorities as set out in section 15.

Section 8 - Amendment of marine plans

14. Section 8 allowsamarine plan to be amended when necessary by the Scottish Ministers.
Any amendment to a marine plan must be prepared and adopted in exactly the same
way as the original marine plan. The amended marine plan comes into effect once it
has been adopted and published.

Section 9 - Withdrawal of marine plans

15. Section 9 allows the Scottish Ministers to withdraw a marine plan where they consider
it appropriate to do so. It may be that there is a problem with the plan that they do not
want to, or cannot, rectify by making an amendment such as if they decide that the
plan must cease effect immediately. In those circumstances they could just withdraw
the plan. They must publish a notice in the Edinburgh Gazette and the marine plan will
cease to have effect from the date of publication. The Scottish Ministers must bring the
withdrawal to the attention of interested persons. Once a hational marine plan has been
withdrawn, the Scottish Ministers must, as soon as possible, prepare and adopt a new
national marine plan for the Scottish marine area.

Section 10 — Effect of withdrawal from or of marine policy statement or of national
marine plan

16. If the Scottish Ministers withdraw from a marine policy statement, or a marine policy
statement is withdrawn, then the validity or effect of anational marine plan or regional
marine plan is unaffected. The construction of any national or regional marine plan
is unaffected in the period between a marine policy statement being withdrawn and a
new statement coming into effect. Thewithdrawal of anational marine plan by Scottish
Ministers does not affect the validity of aregional marine plan, nor the construction of
any regional marine plan until anew national marine plan isin effect.

Section 11 - Duty to keep relevant matters under review

17. Section 11 requires the Scottish Ministersto keep up to date with issues so as to ensure
that there is effective marine planning. The non-exhaustive list of matters which need
to be reviewed is in section 11(2). This includes the physical, environmental, social,
cultural and economic characteristics of the marine area and of the living resources
which the area supports. “ Cultural” characteristicsinclude those which are of ahistoric
or archaeological nature.
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Delegation of functionsrelating to regional marine plans

Section 12 - Delegation of functionsrelating to regional marine plans

18.

19.

20.

Section 12 permits the Scottish Ministers to direct a person they nominate and, one
or more of a public authority or a person nominated by a public authority to carry out
some of their marine planning functions. The group the Scottish Ministers delegate
functions to must asfar asis reasonably practicable include persons with an interest in
the protection and enhancement of the Scottish marine region, the use of the region for
recreational purposes and the use of the region for commercial purposes.

Where Scottish Ministers delegate functions to a public authority, they must state the
grounds for doing this in preference to a group of persons. The public authority must
consult onthe exercise of itsfunctionsin the marine areawith representatives of persons
detailed in section 12(5)(b)(i). The Scottish Ministers may give adirection only with the
consent of the public body. The delegate must comply with the direction and is taken
to have all the necessary powersto carry out the functions. The functions which can be
delegated in relation to aregional marine plan are those under sections 5, 8, 11 and 16.

Excepted functions are detailed in section 12(8). These are functions which cannot be
delegated and these include whether to publish a consultation draft plan or the final
regiona marine plan.

Section 13 - Directions under section 12: supplementary provision

21,

22.

23.

Section 13 provides further as to directions given under section 12. The Scottish
Ministers must publish a direction in such a way as to bring it to the attention of
interested parties. For as long as the direction remains in effect, the functions are to be
carried out by the public body or unincorporated group acting on behalf of the Scottish
Ministers. Section 13(3) sets out how the Scottish Ministers may make exceptions to
thisrule.

Section 13(4) alows the Scottish Ministers to impose terms, conditions, obligations
or requirements on the way the public body or unincorporated group carries out the
functions delegated to them. It also allows the Scottish Ministers to make financial
provisions in connection with the carrying out of functions by the public body or
unincorporated group.

Section 13(5) allows the Scottish Ministers to delegate their functions differently for
different areas or different del egates recognising that different marine regionswill have
different demands. Section 13(6) allows Scottish Ministersto make grantsto adel egate
for the exercise of designated functions.

Section 14 - Directions to delegates as regards performance of designated functions

24,

Section 14 allows the Scottish Ministersto give further directionsto a public authority
or unincorporated group setting out how those functions should be performed. The
Scottish Ministers must consult the public authority or unincorporated group before
giving adirection. The delegate must comply with any directions given. The directions
must be published to bring them to the attention of interested parties.

Decisions of public authorities affected by a marine plan

Section 15 - Decisions of public authorities affected by marine plans

25.

Section 15 indicatesthat a public authority must make any authorisation or enforcement
decision in accordance with the appropriate marine plan unless relevant considerations
indicate otherwise. If the public authority does not make an authorisation or
enforcement decision in accordance with the appropriate marine plan it must state its
reasons. Authorisation or enforcement decisions relate to the authorisation or licensing
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of activities within Scotland’s marine area. For al other decisions which are not
authorisation or enforcement decisions, public authorities must have regard to the
appropriate marine plan.

Monitoring and reporting

Section 16 - Monitoring of and periodical reporting on implementation of marine
plans

26. Section 16 requires the Scottish Ministers to monitor and report on the effects of
the national marine plan and the progress it has made towards sustainable economic
development. Similarly public authorities or unincorporated groups will be required to
monitor and report on regional marine plans and the progress they have made towards
the objectives within the national marine plan. The reports should be published every
5 years and the Scottish Ministers must decide whether or not to amend or replace
the national marine plan or a regional marine plan. Replacing a marine plan means
preparing and adopting a new plan and withdrawing the existing one.

Validity of marine plans

Section 17 -Validity of national marine plans and regional marine plans

27. Section 17 sets out how a person aggrieved by the national marine plan or a regional
marine plan may challenge the contents if thought not to be within the appropriate
powers or if it is considered that a procedura requirement has not been met. An
application to the Court of Session must be made no later than 6 weeks after the
publication of the relevant documents.

Section 18 - Powers of the Court of Session on an application under section 17

28. Section 18 sets out the powers of the Court when hearing achallengeto the vaidity of a
plan. Section 18(2) allowsthe courtsto make an interim order suspending the operation
of the relevant document until the proceedings are over. If the complaint is upheld the
courts can quash the relevant document or remit it back to the Scottish Ministers and
give directions as to the actions that are to be taken.

Interpretation of Part 3

Section 19 - Interpretation of Part 3
29. Section 19 sets out how certain termsin Part 3 of the Bill are to be interpreted.

Part 4—MarineLicensing
Requirement for licence

Section 20 - Requirement for licence

30. Section 20 indicates that anyone carrying out an activity mentioned in section 21 must
obtain alicence from the Scottish Ministers. Exemptions or special cases are provided
for in sections 32 to 37.

Licensable marine activities

Section 21 - Licensable marine activities

31 Section 21 liststhelicensable marine activities. Thelistissimilar to that applying under
existing requirements, except that all forms of dredging will become licensable under
this section. In summary all vessdls, aircraft or structures, regardless of their country
of origin, will need a licence to deposit or incinerate any object or substance within
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Scotland’ s marine area. All vessels, aircraft or structures, regardless of their country of
origin, will need a licence before they are loaded in Scotland or in Scotland’s marine
area with any substance or object for incineration at sea. Section 21(1) does not apply
to fishing by any method.

Section 21(3) permits the Scottish Ministersto add or remove any activity from thelist
of licensable marine activities by order. Section 21(4) states that the Scottish Ministers
must have regard to the need to protect the environment, to protect human health and
to prevent interference with legitimate uses of the sea, and to any other matters that
Ministers deem relevant when making an order to add or remove an activity from the
list of licensable marine activities.

Pre-application consultation

Section 22 — Pre-application consultation: preliminary

33.

Section 22 states that Scottish Ministers may by regulations prescribe classes of
licensable activity, which will require a pre-application notice and report to be prepared
prior to a licence application. If the prospective applicant is unsure as to whether the
activity fitsin the class that requires a pre-application notice or report to be submitted,
they may request clarification from the Scottish Ministers.

If Scottish Ministers are satisfied that a prospective applicant is applying for amarine
licence in relation to an activity, which has previously been carried out at that site or
whichissimilar to a previous activity at that site, then they may decide that section 23
does not apply.

Section 23 — Pre-application consultation: compliance

35.

Section 23 states that those applicantswhose activity fallswithin aclassrequiring apre-
application consultation report must give notice of an application for a marine licence
at least 12 weeks in advance of the application itself. Section 23 states what details are
to beincluded in the notice. Section 23(4) states that regul ations may specify who isto
be notified and who is to be consulted, and in what form, with respect to the proposed
application. Section 23(6) and (7) state that Scottish Ministers have 21 days after having
received the notification in which to notify the applicant if they require the notice to
be given to additional people or if additional consultation is required (or both). When
considering this, Scottish Ministers must have regard to the nature, extent and location
of the proposed activity and to the likely effects of the activity.

Section 24 — Pre-application consultation report

36. Section 24 states that, prior to submitting a relevant application for a marine licence,
applicants must comply with section 23 and a report must be produced to show what
has been done to comply with the conditions in that section.

Licences

Section 25 - Application for licence

37.

38.

Section 25 allows the Scottish Ministers to specify in what form an application for a
marine licence should be submitted. They may also make regulations setting out the
fee to be paid for an application.

The Scottish Ministers may require an applicant to supply such information or articles
necessary to enable them to determine the application. If they consider they are unable
to determine the application based on the information supplied the Scottish Ministers
may require the applicant to permit such investigations, examinations and tests as
they believe is necessary. The Scottish Ministers may charge a fee towards such an
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investigation. If the applicant failsto provide information or failsto pay afee, then the
Scottish Ministers can refuse to proceed with the application.

Section 26 - Notice of applications

39. Section 26 provides that the Scottish Ministers or the applicant must publish notice of
an application to bring it to the attention of interested parties. If the Scottish Ministers
publish the application, then they may require the applicant to pay a fee towards the
costs of the publication. Section 26(6) allows the Scottish Ministers to decide whether
publication is necessary or not. The Scottish Ministers may consider that the impact of
the application is so minor that it would serve no purpose to publish the details.

Section 27 - Determination of applications

40. Section 27 indicates that the Scottish Ministers must have regard to the need to protect
the environment or human health or prevent interference with legitimate uses of the sea
and to any other matters which they consider relevant when determining an application.
Section 27(2) indicates that the Scottish Ministers must have regard to any alternative
method of dealing with the substance or object where the activity to be licensed is
one detailed in section 21(1) (item 1 and 2). The Scottish Ministers must consult any
persons or bodies as specified by order and may consult any other person or body
who they consider appropriate. They must also take into account comments received
from interested parties. Section 27(5) indicates that the Scottish Ministers must allow
the applicant the opportunity to make representations regarding any of the comments
received from interested parties.

41. Section 27(7) alows the Scottish Ministers to set out further details in regulations
concerning the procedure for applications and the grant of licences. This may include
the time period within which any function is to be exercised and provision about
notifying the applicant of any licensing determination.

Section 28 - Inquiries

42. Section 28 allows the Scottish Ministers to cause an inquiry to be held in connection
with their determination of an application for a marine licence. Section 28 aso allows
Scottish Ministers to cause two inquiries to be held together.

Section 29 - Grant or refusal of licence

43. Section 29 alows the Scottish Ministers to grant a licence unconditionally, refuse the
application or impose conditions on any licence they grant. Examples of the sorts of
conditions that may be imposed are given in section 29(2) and include precautions to
be taken, works to be carried out or monitoring of activities. The licence could include
conditions governing the use of amarine structure and how it should be dismantled and
removed from the sea once its active lifeis over.

Section 30 - Variation, suspension, revocation and transfer

44, Section 30 allows the Scottish Ministersto vary, suspend or revoke alicencein certain
circumstances. These could include a breach of conditions or where there has been
a change in circumstances relating to the environment or human health. The Scottish
Ministers may also vary alicence on application by the licensee if the variation is not
material. A licence may not be suspended for more than 18 months. On receipt of an
application from alicensee, the Scottish Ministerscan transfer alicencefrom one named
person to another.

Section 31 — Pre-variation, suspension or revocation procedure

45, Section 31 outlines the procedures which apply when the Scottish Ministers propose to
vary, suspend or revoke alicence under section 30. The Scottish Ministers must notify
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the licensee asto their reasons for wishing to vary, suspend or revoke the licence. They
must also alow the licensee to make representation to an ‘appointed person’ within
28 days if the licensee so wishes. The Scottish Ministers may by regulations make
provision as to who may be an ‘appointed person’ and the procedures to be followed
at ahearing.

Exemptions from licensing requirements

Section 32 - Exemptions specified by order

46. Section 32 allows the Scottish Ministers to specify by order activities which will not
need a marine licence. The Scottish Ministers must consult persons they consider
appropriate as to any order they propose to make. When deciding under section 32(1)
to specify an activity which does not need a marine licence, Scottish Ministers must
have regard to the need to protect the environment, the need to protect human health,
the need to prevent interference with legitimate uses of the sea, and any other matters
considered relevant by those Ministers.

Section 33 - Activities below specified threshold of environmental impact

47. Section 33 allows the Scottish Ministers by regulations to permit licensable marine
activities which fal below a specified threshold of environmental impact to be
registered rather than licensed. The regul ations may define the meaning of “fall below”,
“registered” and “ specified threshold of environmental impact”. The regulations may
also include provisions for who will be responsible for the register and for offences for
those who do not register.

Section 34 - Oil and gas, defence or pollution
48. Section 34 lists activities within the reserved sphere to which this Part does not apply.

Special provision for certain cases

Section 35 - Special procedure for applicationsrelating to certain electricity work

49. Section 35 applies when both a marine licence and a consent under section 36 of the
Electricity Act 1989 are required for the same activity. Section 35 allows the two
applications to be considered together with the procedural provisions of the Electricity
Act applying to the marine licence application. The Scottish Ministers may modify by
order the procedural provisions of the Electricity Act to allow this single process to
operate satisfactorily.

Section 36 - Electronic communications apparatus

50. Section 36 provides that the Scottish Ministers must not issue a licence to carry out
any activity which involves the exercise of a right conferred by paragraph 11 of the
electronic communications code in Schedule 2 to the Telecommunications Act 1984
unless they are satisfied that adequate compensation arrangements have been made.

Section 37 — Submarine cables

51. Section 37 applies where a stretch of exempt submarine cableis proposed to belaid, is
being laid or has been laid, outside the seaward limits of theterritorial sea. The Scottish
Ministers are required to grant any application for a marine licence for the carrying
out of any licensable marine activity done in the course of laying any stretch of the
cablein the Scottish marine area. The Scottish Ministers are able to attach conditionsto
these licences asthey are to any other marine licence. Part 4 does not apply to anything
done in the course of maintaining a stretch of cable within the Scottish marine area.
Definitions are provided for terms used in this section.
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Appeals against licensing decisions

Section 38 - Appeals against licensing decisions

52. Section 38 requiresthe Scottish Ministers to make regul ations allowing any person who
appliesfor amarine licence to appeal to the sheriff against a decision under section 29.
Theregulations may include provision about the procedure to befollowed in any appeal.

Offences

Section 39 - Breach of requirement for, or conditions of, licence

53. Section 39 indicates that it is an offence for a person to carry out a licensable activity
(as defined in section 21) without alicence or to breach any condition of alicence.

54, A person who is bound by specified conditionsin alicence (by virtue of section 29(5))
cannot be considered to have committed an offence unless the Scottish Ministers have
issued natice to that person stating that particular conditions must be complied with
and the person has subsequently failed to comply with that notice within the period
specifiediniit.

55. Section 39(4) states the maximum penalties for committing an offence under the
section.

Section 40 - Defences: action taken in an emergency

56. Section 40 provides that, if a person undertakes a licensable activity without a licence
but does so for the purpose of securing the safety of a vessel, aircraft or structure, or
for the purpose of saving life, they have a defence against any charge brought against
them. However, thisis dependent on the person informing the Scottish Ministerswithin
areasonable timeframe of the matters listed in section 40(2), on the steps taken being
reasonable, and on it not being the fault of the person that the emergency occurred.

Section 41 - Defences. electronic communications. emergency works

57. Section 41 gives a defence against any charge brought under section 39(1) for
operations conducted by an operator or undertaker and which are classified as
emergency works within the meaning of the electronic communications code in
Schedule 2 to the Telecommunications Act 1984.

Section 42 - Offencerelating to information

58. Section 42 indicates that it is an offence for a person to knowingly supply false or
misleading informationintrying to obtain amarinelicenceor get it varied or transferred.
Section 42(3) sets out applicable penalties.

Enfor cement notices

Section 43 - Compliance notice

59. Section 43 provides that a person carrying out a licensed activity in a manner that
breaches licence conditions can be issued with a notice requiring compliance. Such a
noticeis caled a“compliance notice”.

60. The Scottish Ministers can issue a compliance notice where licence conditions have
been breached and where the activity has not caused (nor is likely to cause) serious
harm to either the environment or human health or serious interference with legitimate
uses of the sea. A compliance notice may be served, for example in the case of a
technical breach. The Scottish Ministers will use other enforcement tools available to
them, such as a stop or remediation notice, where the breach has led to serious harm
to the environment or human health.
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A compliance notice must state the Scottish Ministers' reasons for issuing the notice,
any steps the Scottish Ministers require to be taken, and the time period within which
any steps should be completed.

Section 44 - Remediation notice

62.

63.

65.

66.

Section 44 indicates that a person who has carried on or is carrying on a licensable
activity, either without a licence or in a manner that breaches the conditions of their
licence, can be issued with a notice requiring them to put right any damage caused
by their activity, pay for another body to put right that damage, or to undertake
steps elsewhere in compensation for the damage caused. Such a notice is called a
“remediation notice’.

The Scottish Ministers can issue a remediation notice in cases where harm to the
environment or human health has occurred, or islikely to occur, or where the activity
has interfered with other legitimate uses of the sea, or islikely to do so.

The Scottish Ministers may only issue a remediation notice after they have consulted
the person to whom they intend to issue the notice.

The remediation notice may require the person to take steps to protect the environment,
prevent, minimise or mitigate the effects of harm or interference caused, or restoreasite
to an appropriate condition had the harm or interference not been caused. In addition,
the remediation notice may require steps to be taken at a site other than the one affected
by the harm or interference. It may not be reasonably possible to restore a site so steps
to be taken at another site may be deemed more appropriate. A remediation notice could
be served in addition to a stop notice (see below). Thiswould be the case, for example,
where the Scottish Ministers sought to put an immediate halt to adamaging activity and
then to require the operator to put right the damage aready caused.

A remediation notice must state the Scottish Ministers' reasons for issuing the notice;
any remedial steps or payment to be made as a consequence of the offence or to protect
the environment, human health or prevent interference; and the time period within
which any steps required should be completed or sum paid. The requirements contained
in a remediation notice must be reasonable.

Section 45 - Further provision as to compliance and remediation notices

67.

68.

Section 45 indicates that all compliance and remediation notices must be served on the
person undertaking or in control of the activity in question, and may, if alicence has
been granted for that activity and the person is different, also be served on the licensee.
Notices can be varied or revoked by issue of afurther notice.

It isan offence to fail to comply with a compliance or remediation notice.

Civil sanctions

Section 46 - Fixed monetary penalties

69.

70.

71.

Section 46 alows the Scottish Ministers to make provision by order about the
imposition of fixed monetary penalties.

The Scottish Ministers may only impose a fixed monetary penalty on a person when
they are satisfied beyond reasonable doubt that the person has committed an offence
under Part 4.

The amount of any fixed monetary penalty will be specified by order. Different
provision may be made for different cases.
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Section 47 - Fixed monetary penalties. procedure

72. Section 47 details the minimum requirements that the Scottish Ministers must ensure
are included within any fixed monetary penalty regime. In particular, when imposing
a penalty Scottish Ministers must be required to issue a notice of intent to the person
setting out the information specified in section 47(3) and providing the person with an
opportunity to discharge their liability by payment of a prescribed sum. Alternatively
aperson is to be entitled to make representations, in accordance with section 47(2)(c)
(). Where the Scottish Ministers decide to impose a fixed monetary penalty, they must
issue afinal notice setting out the information specified in section 47(5). A person on
whom afinal noticeis served has aright of appeal to the sheriff. Section 47(6) sets out
the minimum grounds for appeal that must be available.

Section 48 - Variable monetary penalties

73. Section 48 alows the Scottish Ministers to make provision by order concerning the
imposition of variable monetary penalties.

74, The Scottish Ministers may only impose a variable monetary penalty when satisfied
beyond reasonable doubt that the person has committed an offence under Part 4.

75. The Scottish Ministers will determine the amount of any variable monetary penalty on
a case-by-case basis.

Section 49 - Variable monetary penalties. procedure

76. Section 49 details the minimum requirements that the Scottish Ministers must ensure
areincluded within any variable monetary penalty regime. In particular, when imposing
the penalty the Scottish Ministers are required to issue a notice of intent to the person
setting out the information specified in section 49(3) and providing the person with an
opportunity to discharge their liability by payment or an undertaking to take action (for
example, remediation works or another kind of activity). Alternatively a person can
make representations against the imposition of the notice. Where the Scottish Ministers
decide to impose a variable monetary penalty, they must issue afinal notice setting out
the information specified in section 49(6). A person on whom a final notice is served
has a right of appeal to the sheriff. Section 49(7) sets out the minimum grounds for
appeal that must be available.

Section 50 - Further provision about civil sanctions

77. Section 50 introduces schedul e 2 which sets out further provision in relation to the civil
sanctions that may be imposed under Part 4.

Delegation

Section 51 - Delegation of functionsrelating to marine licensing

78. Section 51 indicates that the Scottish Ministers may by order delegate any of their
licensing functionslisted in this section to apublic authority or an unincorporated group
of persons. Those functions specified in section 51(6) are excepted functions and cannot
be delegated.

79. The Scottish Ministers may not continue to exercise any function which has been
delegated unless the order explicitly permits them to do so. There is no minimum
or maximum period for which the delegation can apply. Different functions can be
delegated to different persons.

Section 52 - Orders under section 51; supplementary provisions

80. Section 52 enables further provision to be made in an order concerning the delegation
of functions. Section 52(4) provides a list of the aspects of the licensing process that

11


http://www.legislation.gov.uk/id/asp/2010/5/section/47
http://www.legislation.gov.uk/id/asp/2010/5/section/47
http://www.legislation.gov.uk/id/asp/2010/5/section/48
http://www.legislation.gov.uk/id/asp/2010/5/section/48
http://www.legislation.gov.uk/id/asp/2010/5/section/49
http://www.legislation.gov.uk/id/asp/2010/5/section/49
http://www.legislation.gov.uk/id/asp/2010/5/section/50
http://www.legislation.gov.uk/id/asp/2010/5/section/50
http://www.legislation.gov.uk/id/asp/2010/5/section/51
http://www.legislation.gov.uk/id/asp/2010/5/section/51
http://www.legislation.gov.uk/id/asp/2010/5/section/52
http://www.legislation.gov.uk/id/asp/2010/5/section/51
http://www.legislation.gov.uk/id/asp/2010/5/section/52

These notes relate to the Marine (Scotland) Act 2010
(asp 5) which received Royal Assent on 10 March 2010

the Scottish Ministers may want to specifically regulate in the order. These include the
manner in which the delegate is to exercise the function, the process for application
to the delegate, matters to which the delegate must have regard when determining the
applications and the form and content of any licence granted.

Section 53 - Directions to delegates as regards the performance of the marine
licensing designated functions

81.

Section 53 applieswhere any functions are exercised by adelegate by virtue of an order
made by the Scottish Ministers under section 51. It enables the Scottish Ministers to
givedirectionsto aperson to whom they have del egated functions, setting out how those
functions should be performed. Section 53(4) requires the person to comply with any
such directions, which must be published by Ministersin accordance with section 53(5).

Register of licensing information

Section 54 - Register of licensing information

82.

83.

Section 54 requires the Scottish Ministers to maintain aregister of information relating
to applications and licences. They must make it available to the public. The Scottish
Ministers must also set out in regulations further provision regarding the maintenance
of theregister.

Information is not to appear on the register if the Scottish Ministers determine that
its disclosure would adversely affect the confidentiality of commercia or industrial
information, where such confidentiality is provided by law to protect a legitimate
commercia interest. Review of the excluded information must take place after four
years. There is a presumption that after this period the excluded information will be
made public unless both the person to whom the information relates and the Scottish
Ministers agree that it should remain confidential, in which case it will be reviewed
in a further four years. The existence of commercially sensitive information must be
recorded in the register.

Stop notices and emer gency safety notices

Section 55 - Notice to stop activity causing serious harm etc.

84.

85.

86.

87.

88.

Section 55 allows the Scottish Ministers to issue a notice to a person prohibiting them
from carrying on a licensable marine activity if that activity is causing or will cause
serious harm to the environment or human health or is causing or will cause serious
interference with legitimate uses of the sea. Such anoticeis called a*“ stop notice’.

The Scottish Ministers can issue a stop notice regardless of whether the person has
a marine licence or not and (if they have a licence) regardless of whether they are
operating in accordance with the licence conditions.

A stop notice must state the Scottish Ministers' reasons for issuing the notice, the date
and time that the activity must cease being carried out and any steps required by the
Scottish Ministers to ensure safe cessation.

An initial stop notice can be in effect for up to seven days. The stop notice may be
extended but only up to a combined total period of 35 days.

Thislimit does not apply where an activity isbeing carried out without amarinelicence.
In such cases, stop notices can remain in effect until amarine licenceis granted for the
activity in question.

Section 56 - Further provision as to stop notices

89.

Section 56 indicates that stop notices must be served on the person undertaking or in
control of theactivity in question, and may, if alicence has been granted for that activity
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and the person is different, also be served on the licensee. A notice can be revoked or
varied.

It is an offence to fail to comply with a stop notice.

Section 57 - Emergency safety notices

91.

Section 57 makes provision relative to navigational safety. The Scottish Ministers can
issue a notice to a person if it appears that serious interference with legitimate uses
of the seais occurring, or is likely to occur, as a result of marine works. The notice
can reguire the provision of lights, signals or other aids to navigation or the stationing
of guard ships until the serious interference, or threat of interference, is removed. An
emergency safety notice must state the Scottish Ministers' grounds for believing that
seriousinterferencewith legitimate uses of the seaisoccurring or islikely to occur, state
the date and time from which the requirements are to take effect and require the person
to take such steps as the Scottish Ministers consider appropriate to ensure compliance
with the requirements.

Section 58 - Further provision asto emergency safety notices

92.

93.

Section 58 indicates that an emergency safety notice must be served on the licensee.
Where a stop notice relating to the works is in effect, the emergency notice must also
be served on any person on whom the stop notice was served. Section 58(2) allowsthe
Scottish Ministersto revoke or vary an emergency safety notice.

It isan offenceto fail to comply with an emergency safety notice.

Other powers

Section 59 - Power to take remedial action

94.

In circumstances where a licensable activity has been undertaken either without a
licence or in a manner that breaches conditions of a licence, section 59 alows the
Scottish Ministers to carry out any works that will protect the environment, protect
human health, prevent interference with legitimate uses of the sea, limit the effects of
the licensable activity, and restore the condition of any place affected. This power is
not limited in use to those circumstances where the authority has issued a remediation
notice.

Section 60 - Power to test and charge for testing certain substances

95.

Section 60 allowsthe Scottish Ministersto carry out, on the request of any person, tests
on substances for their effect on the marine environment and to recover the expenses
of that testing. Tests can be carried out if a substance isto be used for treating fouling
matter and in this context “fouling matter” means oil or chemicals, or algae or other
living or dead organisms.

Appeals against notices under this Part

Section 61 - Appeals against notices

96.

Section 61 requires that the Scottish Ministers by regulations make provision allowing
any person issued with certain types of noticesto appeal to the sheriff against the notice.
The notices include compliance, remediation, stop and emergency safety notices.
Section 61(4) indicates that the regulations may include provisions with regards to the
procedure to be followed with respect to an appeal, suspending the notice pending
determination of the appeal and the powers of the sheriff to whom the appeal is made.
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Offences. supplementary provision

Section 62 - General defence of due diligence

97. Section 62 provides a defence for a person charged with an offence under this Part
if the person can demonstrate they took all reasonable precautions and exercised
due diligence to avoid committing that offence. Section 62(2) to (5) outline some
circumstances in which the defence is available and sets out procedures which apply to
the proving of this defence. Section 62(2) includes defences where the accused acted
under an employer’ sinstructionsor acted in reliance on information supplied by another
person.

Power by order to provide marinefish farmingisnot “development”

Section 63 - Power by order to provide marine fish farming is not “ development”

98. Section 63 amendsthe Town and Country Planning (Scotland) Act 1997 by the creation
of apower for Ministersto specify by order that the construction of marinefish farming
works in specified watersis no longer to constitute “development” for the purposes of
the 1997 Act. An order can only be made with the agreement of the planning authority
for the relevant waters.

Interpretation of Part 4

Section 64 - Interpretation of Part 4
99, Section 64 sets out how certain termsin Part 4 of the Bill are to be interpreted.

Part 5—Marine Protection and Enhancement: the Scottish Marine Protection
Area

The Scottish marine protection area

Section 65 - The Scottish marine protection area

100.  Section 65 definesthe areawhich isto constitute the “ Scottish marine protection area’.

Section 66 —* Sea” for the purposes of this Part

101.  Section 66 defines the “sea” as having the meaning given in section 2, except that it
does not include any waters upstream of the fresh-water limit of estuarial waters.

Designation of marine protected areas

Section 67 - Marine protected areas

102.  Section 67 enables Scottish Ministersto designate anature conservation, demonstration
and research or historic marine protected area (an “MPA") within the Scottish marine
protection area. Section 67(2) clarifies that any island within the area of an MPA may
form part of it.

Nature Conservation MPAS

Section 68 - Nature Conservation MPAs:. additional requirements relating to
designation

103.  Section 68 enables Scottish Ministersto designate by order aNature Conservation MPA
for the purposes of conserving marine flora or fauna, marine habitats and features of
geological or geomorphological interest. For flora, fauna, marine habitats and types of
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habitat, this can include conserving the diversity of such flora or fauna or the habitats
or types of such habitats, whether or not any or all of them are threatened.

Section 68 also requires Scottish Ministers to prepare and publish guidance setting
out scientific criteria to inform consideration of whether a Nature Conservation MPA
should be designated, and to have regard to such guidance when exercising functions
under section 67 (which provides for Scottish Ministers to designate MPAS).

Thedesignation order isto state the protected feature(s) and conservation objectivesfor
the site. Conserving marine flora or faunaincludesin particular conserving any species
that is rare or threatened because of the limited number of the species or the limited
number of locations in which that speciesis present.

When designating a Nature Conservation MPA, Scottish Ministers must consider its
contribution towards the development of a network of conservation sites as specified
in section 79.

When considering designation of a Nature Conservation MPA, Scottish Ministers may
have regard to the extent to which doing so will contribute to the mitigation of climate
change. Likewise, when considering designation of a Nature Conservation MPA, they
may have regard to any socia and economic consequences of designation.

Additionally, in considering whether to designate a Nature Conservation MPA for
the purposes of conserving or enhancing a marine habitat or feature of geological or
geomorphological interest, Scottish Ministers may have regard to the degree to which
the feature is representative of its type. Conserving a thing can include assisting in its
conservation and enabling or facilitating its recovery or increase. Subsection (9) alows
the Scottish Ministers, when considering whether to designate an area, to have particular
regard to any views expressed by any person to whom marine planning functions for
the relevant region have been del egated.

Section 69 - Nature Conservation MPAs: further provision

109.

Section 69 makes further provisions concerning the establishment of Nature
Conservation MPAs. A designation order must identify the area’ s boundaries and may
providefor theboundary to be determined by, or by referenceto, mean high water spring
tide. A Nature Conservation MPA may include, in addition to an area of sea referred
to in section 67(1), an area of seashore lying above mean high water spring tide if the
area of seashore adjoins the area of sea and at least any one the following conditions
are satisfies: (@) the protected feature(s) is or are present in the area of seashore; (b)
the area of seais designated for the purpose of conserving marine flora or faunawhich
are wholly or part dependent on anything which takes place in, or is present in, the
area of seashore; (c) without inclusion of the area of seashore, the identification of the
boundary of the MPA (either in order to designate or manage it) would be impossible
or impracticable.

Section 70 - Nature Conservation MPAs; assessment of achievement of stated
objectives

110.

This section requires that Scottish Ministers must assess from time to time the extent to
which in their opinion the stated conservation objectives of any Nature Conservation
MPA have been achieved. This section cross-refers to section 103, which deals with
laying reports about MPAs before Parliament.
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Demonstration and Research MPASs

Section 71 - Demonstration and Research MPAs: additional requirementsrelating
to designation

111

Section 71 enables Scottish Ministers to designate by order a Demonstration and
Research MPA. Scottish Ministers may do this for the purpose of demonstrating
sustainable methods of marine management or exploitation or carrying our research into
such matters. A relevant designating order must state whether it is for the purpose of
demonstration or research or both, and the method or methods of marine management
or exploitation to be demonstrated or researched. Subsection (3)(a) allows the Scottish
Ministers, when considering whether to designate an area, to have particular regard to
any views expressed by any person to whom marine planning functions for the relevant
region have been delegated.

Section 72 - Demonstration and Research MPAs: further provision

112.

Section 72 makes further provision for the establishment of Demonstration and
Research MPAs. A designation order must identify the area’s boundaries and may
provide for the boundary to be determined by, or by reference to, mean high water
spring tide. A Demonstration and Research MPA may include, in addition to an area
of sea referred to in section 67(1), an area of seashore lying above mean high water
spring tide if the area of seashore adjoins the area of seaand theinclusion of the area of
seashoreis necessary to further or support the purpose for which the areais designated.

Historic MPASs

Section 73 - Historic MPAs: additional requirements etc.

113.

Section 73 makes further provision relating to the designation of Historic MPAs.
Subsection (1) enables Scottish Ministersto designate a Historic MPA for the purposes
of preserving a marine historic asset of national importance located, or which the
Scottish Ministers are satisfied may be located, in the area. The designation order is
to define the asset(s) to be protected, the preservation objectives and the boundaries of
the area, including such area of seabed comprising or adjacent to the marine historic
asset(s) necessary for the preservation of the marine historic asset(s). Section 73(5) sets
out what a“marine historic asset” is for the purposes of Part 5.

Amendment or revocation of designation orders

Section 74 - Amendment or revocation of designation orders

114.

Section 74 provides that a designation order may be amended or revoked by a further
such order.

Consultation, urgent designation, r epresentations etc.

Section 75 - Publicity and consultation etc. before designation

115.

116.

Section 75 requires Scottish Ministers, before making a designation order, to publish
notice of their proposal to do so. Thismust be published in such amanner asthe Scottish
Ministers consider most likely to bring the proposal to the attention of any persons
likely to be affected by the making of the order, they must contain a statement of the
terms of the proposed order, and they must indicate where a plan or chart identifying
the area’ s boundaries can be obtained or inspected.

The Scottish Ministers are also required to consult any personsthey consider are likely
to be interested in or affected by the making of the order - these include in particular
any local authority whose area is adjacent to the boundaries of the area proposed to be
designated, and also persons specified in section 27(4)(a).
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Section 76 - Publicity in relation to designation orders

117.

Section 76 requires that if Scottish Ministers seek to designate, amend or revoke an
MPA they must publish notice of the order. They must do thisin the way most likely
to bring the order to the attention of personslikely to be interested in or affected by the
order. They must provide an address at which the order may be inspected, ensure that
itisavailable for inspection at this address at all reasonable hours, and provide a copy
on request to any person. A fee may be charged for providing a copy on request.

Section 77 - Urgent designation

118.

119.

120.

Section 77 providesthat, wherethereisan urgent need to protect amarine area, Scottish
Ministers may make a designation order without being required to publish notice of
their proposals or to consult. Such an order can remain in place for up to 2 years. But
if an order specifies a period in excess of 6 months this order must be reviewed by the
Scottish Ministers after 6 months has el apsed to assess whether it is still required.

Even in the case of urgently designated MPAs, Scottish Ministers will still be bound
under section 76 to adequately publicise the designation order once made.

Upon expiration of the urgent order, Ministers may not re-designatethe area, or any part
of it, without publishing notice of their proposals under section 75(1)(a) and consulting
under section 75(1)(b).

Section 78 - Representations and hearing in relation to proposed designation order

121.

Section 78 provides that Scottish Ministers may, before deciding whether to make
a designation order, give any person the opportunity to make oral or written
representations. This section also gives Scottish Ministers the power to make
regulations providing for the procedure to be followed at any hearing held under this
section. It should be noted that section 77 confers discretionary powers on Scottish
Ministers. Formal consultation duties on Ministers for non-urgent MPAS are set down
in section 75.

Dutiesrelating to network

Section 79 — Creation of network of conservation sites

122.

123.

124.

125.

126.

Section 79 states that Scottish Ministers have an obligation to designate Nature
Conservation MPAs under section 67 in order to contribute to the objective specified in
section 79(2). The objective isthat any areas designated as MPASs, taken together with
other marine conservation zones and relevant conservation sitesin the UK marine area,
form anetwork which satisfies certain conditions which are specified in subsection (3).

Those conditions are that the network contributes to the conservation or improvement
of the marine environment in the UK marine area, that the features which are protected
by the sites comprised in the network represent the range of features present in the UK
marine area, and that the designation of sites comprised in the network reflects the fact
that the conservation of features may require the designation of more than one site.

“Relevant conservation sites’ are any European marine site, any European offshore
marine site, the whole or part of any site of specia scientific interest and the whole or
part of any Ramsar site.

When complying with this duty to designate sites to contribute to a network, Scottish
Ministers must haveregard to any obligationsunder EU and international law that relate
to the conservation or improvement of the marine environment.

Section 79 also requires the Scottish Ministers to prepare a statement outlining the
principlesrelating to the achievement of anetwork, which the Scottish Ministersintend
to follow. The document must be laid before Parliament within the period ending 2
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months after the section comesinto force. The statement may al so set out other relevant
mattersthat the Scottish Ministers plan on taking into account when designating Nature
Conservation MPAs, which are not part of the conditions of improving and conserving
the marine environment. This statement must be kept under review and if necessary
amended and laid before the Parliament.

Advice etc. asregards protection of certain marine areas

Section 80 - Advice etc. by Scottish Natural Heritage as regards Nature
Conservation MPAs and Demonstration and Research MPAs

127.

Section 80 provides that Scottish Natural Heritage (SNH) may issue advice and
guidance to public authorities on certain mattersrelating to MPAs. For example, advice
may be provided on matters which are capable of damaging protected features. Such
guidance may relate to a single MPA, categories of MPAs or al MPASs, and may be
given to a particular authority or authorities in general. This section also requires that
SNH must give advice to a public authority if the authority requestsit.

Section 81 - Advice and guidance by the Scottish Ministers as regards MPAs

128.

Section 81 providesthat Scottish Ministers may also give advice and guidance on those
areas for which SNH may provide guidance under section 80. In addition, Scottish
Ministers may provide guidance relating to the matters which are capable of damaging
or otherwise affecting any marine historic asset in a Historic MPA and how any stated
objectives for a Historic MPA may be best furthered, or how the achievement of any
such objectives may be hindered. Scottish Ministers may provide adviceinrelationto a
particular Nature Conservation, Demonstration and Research or Historic MPA, aswell
asin relation to categories of MPA or indeed all MPASs.

General dutiesof public authorities

Section 82 - Duties of public authoritiesin relation to marine protected areas etc.

129.

130.

131

Section 82 requires public authorities to exercise their functions (so far asis consistent
with the proper exercise of these functions) in a manner which best furthers or least
hindersthe stated objectives or purposes of individual MPAs. The public authority must
also exercise those functions in the manner best calculated to further the contribution
of a Nature Conservation MPA to a network of conservation sites as specified in
section 79.

Where apublic authority believesthat any of itsfunctionsis such that the exercise of the
function would or might significantly hinder the achievement of the relevant objectives
or purpose of the MPA, it must inform Scottish Ministers and (if appropriate) SNH of
that fact.

If apublic authority intendsto do an act and it believes there is or may be a significant
risk of the act hindering the achievement of the objectives or purpose in subsection (2)
(& (furthering the stated objectives or purpose of an MPA), it must notify Scottish
Ministers and if appropriate SNH. The authority must wait 28 days from notifying
Scottish Ministers or SNH before deciding whether to act or not, unless the Scottish
Ministers have stated they need not wait or if the authority deemsthat thereisan urgent
need to act. Authorities need not notify Scottish Ministers or SNH in such instances
if guidance has aready been provided by the Scottish Ministers or SNH, and that the
guidance has not ceased to apply. This section also requiresthat if an authority considers
there has been an act or omission in relation to the exercise of its duties which is an
offence and which it believes will or may significantly hinder the achievement of the
objective or purpose of an MPA, it must inform Scottish Ministers and (if appropriate)
SNH. In carrying out its duties under this section a public authority must have regard
to any advice given by SNH or Scottish Ministers under sections 80 and 81.
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Where a public authority has any function, the exercise of which is capable of
significantly affecting any protected feature of a Nature conservation MPA, it must (so
far asisconsistent with the proper exercise of itsfunctions), exerciseitsfunctionsin the
way best calculated by it to further the contribution of the Nature Conservation MPA
in question to anetwork of conservation sites. The network of conservation sites refers
to the network referred to in section 79(2).

Section 83 - Duties of public authoritiesin relation to certain decisions

133.

Section 83 applies to public authorities where they have the function of determining
applications for any act, where that act is capable of affecting an MPA (other than
insignificantly) or natural processes upon which it is dependent. Where the public
authority believes that there is a significant risk of the act hindering the objectives or
purpose of an MPA, it must notify Scottish Ministers and SNH. The public authority
must then wait for 28 days before deciding whether to grant authorisation unless
Scottish Ministers notify the authority that it need not wait until the end of the period
or the authority thinks there is an urgent need to grant authorisation for the act. The
authority must not grant authorisation for the act unless the applicant satisfies the
authority that that there is no significant risk of the act hindering the achievement of
the objective or stated purpose of the MPA. Alternatively, the applicant can satisfy the
authority that there is no other means of proceeding which would substantially lower
risk of hindering the MPA objectives or purposes and that the benefit to the public
clearly outweighs the risk of damage to the environment that will be created by the act.
Where the applicant is not able to satisfy the authority that there is not a significant
risk of the act hindering the achievement of the stated objectives for a MPA, if the
authorising authority has the power to grant authorisation subject to conditions it must
exercise its power so as to require the applicant to satisfy the authority and Scottish
Ministers that it will undertake measures of equivalent environmental benefit to the
damagewhichtheact will orislikely to havein or on the MPA concerned. The authority
must notify the Scottish Ministers that it proposes to grant the authorisation and of
the conditions subject to which it proposes to grant it, and must wait 28 days before
granting the authorisation, unless Scottish Ministers notify the authority that it need not
wait until the expiry of the 28 day period. In the case where the person applying for the
authorisation is not able to satisfy the authority that there is no significant risk of the
act hindering the achievement of the stated preservation objectives of a Historic MPA,
if the authorising authority has the power to grant authorisation subject to conditions
it must exercise its power so as to make it a condition of the authorisation that before
the act in question is commenced, a detailed archaeological investigation of the areaiis
carried out. In carrying out its duties under this section a public authority must have
regard to any advice given by SNH or Scottish Ministers under sections 80 and 81.

Section 84 - Failure to comply with duties

134.

Section 84 provides powers for SNH, where it believes that a public authority has
failed to follow the advice of SNH or to comply with its dutiesin relation to MPAS, to
reguire the authority to supply an explanation in writing for the failure. SNH must send
a copy of the request to Scottish Ministers. On receiving a request under this section
the public authority must provide SNH with an explanation and send a copy to the
Scottish Ministers. Where Scottish Ministers believe that a public authority has failed
to act in accordance with advice or guidance issued by them under section 81, they
may also request an explanation in writing from the authority and the authority must
provide it. Where in relation to a Historic MPA Scottish Ministers believe a public
authority has failed to comply with any of its duties relating to MPASs in the exercise
of its functions, they may seek an explanation from the authority in writing and the
authority must provide it.
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Marine conservation orders

Section 85 - Marine conservation orders

135.

Section 85 enables Scottish Ministers to make marine conservation orders (MCOs) for
the purpose of regulating activities so as to further the objectives or stated purposes of
MPAs. Where the MPA overlaps with or adjoins a European marine site, the order can
have effect on that site aswell. Section 85(4)(a) providesthat an MCO may disapply the
defence found in section 97(1)(b) (which relates to the carrying out of public functions
or authorisations from public authorities). Section 85(4)(c) provides for flexibility to
apply ordersin different waysto different parts of an MPA, and to different methods of
carrying out an activity. Thiswill enable ordersto befocused on controlling particularly
damaging methods, while avoiding capturing activities which pose less of arisk.

Section 86 - Example provisions for marine conservation orders

136.

Section 86 gives example provisions which MCOs can make in order to further the
objectives or stated purposes of MPASs. Subsection (1) sets out examples of activities
which can be prohibited, restricted or regulated within the area through the making
of a conservation order. Section 86(2) provides an example whereby an MCO can be
used to regul ate the speed of vessels outside the area of the MPA where that movement
may adversely affect the objectives or purposes of the MPA. The activities set out are
primarily activities which are not controlled by other means (e.g. the new licensing
regime). The activities set out in the example provisions may, if unregulated, threaten
biodiversity and in certain circumstances marine historic assets. However, the extent of
threat can vary on a site by site basis depending on a variety of factors. The powersin
these subsections are therefore drafted relatively widely to allow the Scottish Ministers
to control any of the activitiesthey may need to, based on an analysis of the threat posed
in each instance.

Section 87 - Procedure for marine conservation orders

137.

138.

Section 87 sets out the procedure that the Scottish Ministers must follow when making
amarine conservation order. Thisincludes sending out a draft copy of the order to any
persons Scottish Ministersbelievearelikely to be affected by or interested in the making
of the order, placing the order in a place where they consider it to be most convenient
for inspection by most persons affected by the order and providing acopy to any person
who requests one (afee not exceeding incurred expenses may be charged in this case by
Ministers). Where the order would apply to an areaany part of whichisland, Ministers
must also provide a copy of the draft to the planning authority in whaose district the land
is situated. Here, “planning authority” and “district authority” have the same meaning
asin section 1(1) of the Town and Country Planning (Scotland) Act 1997.

Scottish Ministersare also required to publish notice of their proposal to make an order.
The notice must be published in such amanner as the Scottish Ministers consider most
likely to bring the proposal to the attention of any persons who are likely to be affected
by the making of it, it must state where the copy or copies of the draft order have been
placed by the Scottish Ministers and state the time within which representati ons about
the draft order must be made to the Scottish Ministers. In placing copies of the notice,
they must be placed in a place or places where Scottish Ministers consider them most
likely or most convenient for the purpose of inspection by persons most likely to be
affected by the making of the order.

Section 88 - Urgent orders

139.

Where the Scottish Ministers consider there is an urgent need to protect an area (i.e.
where delay in making an order could result in harm to the features, the marine historic
asset, or the stated purpose of the area), section 88 alows the Scottish Ministers to
follow an expedited process, without the need to publicise in advance that the order
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is to be made. The order will till be made as a statutory instrument and it will be a
reguirement on Scottish Ministers to publish notice of an MCO once it has been made.
Section 88 provides for urgent marine conservation orders to remain in force for a
limited period which may not exceed 12 months except if extended under subsection (6)
for an additional 12 months maximum duration. An urgent continuation order under
subsection (6) can be made only if Scottish Ministers intend to make a permanent
marine conservation order in respect of the site to which the urgent MCO applies and
they have published their proposals to make such an order.

Section 89 - Publicity in relation to marine conservation orders and urgent
continuation orders

140.  Section 89 lays out the duties on Scottish Ministers to adequately publicise marine
conservation orders, orders amending or revoking MCOs and urgent continuation
orders. Ministers should send acopy to any personsthey consider likely to beinterested
in or affected by the order, and make a copy of the order available for inspection at one
of their offices at all reasonable hours. Ministers must provide a copy of the order to
anyone who reguests one but in doing so may charge afee (not exceeding expenses).

Section 90 - Representations and hearingsin relation to proposed marine
conservation orders etc.

141.  Section 90 makes provision for Scottish Ministers to give any person the opportunity
to make written or oral representations before an MCO is put in place and to make
regulations providing for the procedure to be followed.

Section 91 - Duty to assess impact of prohibition or restriction

142.  Section 91 applies where an activity is restricted or prohibited under an MCO. Where
the MCO isfor the purpose of furthering the objectives of a Nature Conservation MPA
or astated purpose of aDemonstration and Research MPA, or for protecting a European
marine site, Ministers must assess various things.

143.  Ministers must assess the impact or potential impact of the restriction or prohibition
within the area protected by the MCO, and where the restriction or prohibition will
cause displacement activity to another part of the Scottish marine area, the impact or
potential impact of that displacement.

144.  The assessment must include an assessment of the extent to which the restriction or
prohibition of the activity has had and may have an impact on economic interests, social
interests, the environment within the protected area, and the environment elsewherein
the Scottish marine area as aresult of the activity being displaced.

145.  Wherefollowing an assessment the Scottish Ministers identify an adverse impact, they
must take such steps as they consider are reasonable to minimise the impact as far as
is practicable.

146.  Section 91 does not apply to urgent MCOs made under section 88.
Authorisation of things prohibited, regulated etc. by marine conservation orders

Section 92 - Authorisation of things prohibited, regulated etc. by a marine
conservation order

147.  Section 92 sets out mechanismsfor authorisation of things prohibited, regulated etc. by
amarine conservation order. Under section 92(1), Scottish Ministersmay issue apermit
and under section 92(2) they may attach any condition to the permit that they consider
appropriate. In the case of Historic MPAS, section 92(3) allows for an MCO applying
to aHistoric MPA to provide that the Scottish Ministers can authorise by direction the
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carrying out of certain activities or operations that would otherwise be unlawful and to
attach any conditions they consider appropriate.

Section 93 - Delegation of issuing permits or authorisations

148.

Section 93 allows for an MCO to provide that Scottish Ministers can delegate the
issuing of permits or authorisations to third parties. By way of illustration, this
would allow charter boat operators or community associations authorised by Scottish
Ministersto themselves authorise visitor accessto Historic MPAs providing that certain
conditions had been met, thereby avoiding the need for each visitor to obtain individual
authorisation from the Scottish Ministers.

Offences

Section 94 - Offences. contravening a marine conservation order

149.

Section 94 providesfor the offence of contravening an MCO. A personwho contravenes
an MCO is liable to a fine not exceeding £50,000 on summary conviction or on
conviction onindictment to afine. In determining the amount of fineto beimposed ona
person convicted of an offence, the court must in particular have regard to any financial
benefit which has accrued or appears likely to accrue to the person in consequence of
the offence. In this section, the term “contravene” includes failing to comply.

Section 95 - Offences relating to protected features of a Nature Conservation MPA

150.

Section 95 providesfor an offence of doing aprohibited act relating to protected features
of a Nature Conservation MPA. “Prohibited” acts include intentionally or recklessly
killing or injuring any animal in the MPA which is a protected feature of the MPA;
picking, collecting, cutting, uprooting or destroying any plant in the MPA which is
a protected feature of the site; taking anything from the MPA which is or forms part
of the protected feature(s) of the MPA; and damaging or destroying any habitat or
feature which is a protected feature of the MPA. However, doing one of these actsis
only an offence where the act significantly hinders, or may significantly hinder, the
achievement of the stated conservation objectives of the MPA.

Section 96 - Offencesrelating to marine historic assets

151.

Section 96 deals with an offence relating to prohibited acts in connection with a
Historic MPA. It is an offence intentionally or recklessly to do a prohibited act
which significantly hinders (or which may significantly hinder) the stated preservation
objectivesfor the protected area. A prohibited act includesworks or activitieswhich (or
which arelikely to) damage or interfere with amarine historic asset or have asignificant
impact on the protected area. It is also a prohibited act to remove, alter or disturb a
marine historic asset within a Historic MPA.

Section 97 - Exception to offences under section 94, 95 or 96

152.

Section 97 sets out exceptions to certain offences. Section 97(1) providesthat a person
isnot guilty of the offenceif the act was an exercise of thefunctions of apublic authority
in accordance with section 82(2), authorised by a public authority (but see note on
section 85 which deals with dissapplication of this defence), or in accordance with
a permit or authorisation issued by the Scottish Ministers under section 92(1) or (3).
Section 97(1)(d) providesadditional exceptionsrelating to the national interest. Section
97(2) provides adefenceif the person can show that the act was done for the purpose of
sea-fishing (or was an act done in connection with such an act) and the damage could
not have reasonably been avoided. However, Scottish Ministers may by order (which
requires Parliamentary approval by affirmative resolution) vary or remove the defence
in section 97(2).
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Section 98 - Prohibited act taken in an emergency

153.  Section 98 sets out defences to certain offences. There are defences for where the
act was necessary to save a life or to secure the safety of a vessel, aircraft or marine
structure, and the person took steps within a reasonable time to inform the Scottish
Ministers of the matters set out in subsection (2).

M arine management schemes

Section 99 - Marine management schemes

154.  Section 99 makes explicit provision for relevant authorities (either individually
or acting together with another authority or authorities) to establish one or more
management schemesfor Nature Conservation and Demonstration and Research MPAs
and any European marine site situated in the Scottish marine areawhich isincluded in
whole or in part in, or includes in whole or in part, or adjoins, a Nature Conservation
or Demonstration and Research MPA. The purpose of management schemes is to
further the conservation objectives or stated purpose of an MPA or the protection of a
European marine site to which a management scheme applies. Under the scheme, the
relevant authority’s functions are exercised to that effect. Management schemes may
be time limited and amended from time to time. “Relevant authority” here means any
public body exercising functions in the Scottish marine protection area or the Scottish
Ministers.

Section 100 - Review of schemes

155.  Section 100 requires any established management scheme to be reviewed five years
after it is established and at intervals of five years after that.

Section 101 - Marine management schemes. consultation etc.

156.  Section 101 requires that Scottish Natural Heritage is consulted over the making
or amending of schemes. Scottish Ministers and Scottish Natural Heritage must be
informed of any amendments to a scheme.

Section 102 - Directions as to making, amending or revocation of schemes

157.  Section 102 enables Scottish Ministers to give directions to relevant authorities as to
the making of management schemes.

158. A direction may in particular require one or more schemes to be made, require
conservation or other measures specified in the direction to be included in a scheme,
where a scheme is to be made by more than one relevant authority acting together,
appoint one such authority to co-ordinate the making of it, set time limits within which
any stepsin relation to the making of the scheme are to be taken, require the approval
of the Scottish Ministers before a scheme is made and require any relevant authority
to give Scottish Ministers such information relating to the making of a scheme as may
be specified in the direction.

159.  Scottish Ministers may also give directions (whether general or specific) to an authority
or authorities as to the amendment of a marine management scheme, and they may
revoke a marine management scheme by a direction given to the relevant authority or
authorities. Any direction given under section 102 must be in writing.

160.  Relevant authorities must comply with directions from Ministers to establish or amend
marine management schemes.
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Reportsto Parliament

Section 103 - Reportsto Parliament

161.

162.

163.

164.

Section 103 imposes duties on Scottish Ministersto lay before Parliament, prior to the
end of the relevant period, a report setting out certain information relating to MPAS.
Therelevant period isthe period beginning on the date in which this section comesinto
force and ending on 31 December 2012, and each subseguent period of 6 years.

Thisreport isto include information about Nature Conservation MPAs, Demonstration
and Research MPAs, and Historic MPAs. It will include reporting on the overall number
of al of these MPA typesand particul ar detailsrelating specifically to these MPA types.

With particular regard to Nature Conservation MPAs, the report must include
information on the extent to which their designation, taken together with UK Marine
Conservation Zones and any European inshore or offshore marine sites, form anetwork
of sitesthat contributes to the conservation or improvement of the marine environment
and satisfies the other conditions in section 79(3).

Thereport to Parliament isalso to include informati on about marine conservation orders
and managements schemes, and include information on amendments to either of these.

Licences granted under Wildlifeand Countryside Act 1981

Section 104 - Grant of certain licences under Wildlife and Countryside Act 1981

165.

Section 104 amends the Wildlife and Countryside Act 1981 so that Scottish Ministers
will haveresponsibility for those marinewildlifelicensing functions currently exercised
by SNH. However, where appropriate Scottish Ministers will be able to delegate those
functions to SNH.

Penaltiesin regulationsimplementing Habitats Dir ective

Section 105 - Penalties in regulations implementing the Habitats Directive for the
Scottish marine area

166.

Section 105 provides for the possibility of increased penalties for offences in the
Scottish marine area relating to the Habitats Directive. Regulations implementing that
Directivewill be abletoinclude penaltiesof afine up to £50,000 on summary conviction
and an unlimited fine on conviction on indictment.

I nterpretation of Part 5

Section 106 - I nterpretation of Part 5

167.

Section 106 sets out how certain terms used in Part 5 are to be interpreted.

Part 6 — Conservation of Seals

Offence: Kkilling, injuring or taking seals

Section 107 - Offence: killing, injuring or taking seals

168.

Section 107 provides for an offence of killing, injuring or taking a seal.

Section 108 - Exceptions: alleviating suffering

169.

Section 108 sets out exceptions to the section 107 offence where the act was to
alleviate suffering of aseriously disabled animal through humanekilling or tending and
releasing. The section places a duty on a person who kills, injures or takes a seal in
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accordance with these exceptionsto report the matter to Scottish Ministersand provides
for an offence of failing to comply with this duty.

Section 109 - Exceptions: licensed activity

170.  Section 109 sets out a further exception to the section 107 offence where the act was
carried out in accordance with a seal licence.

Seal licences

Section 110 - Seal licenses

171.  Section 110 sets out in detail the purposes for which Scottish Ministers may issue
licences to kill or take seals, specifies information that Scottish Ministers must have
regard to before granting such alicence and provides the power to require an applicant
for aseal licence to provide such information as is reasonably required.

Section 111 - Methods of killing or taking seals under seal licence

172.  Section 111 setsout that aseal licence must specify the method to be used to kill or take
sealsand that Scottish Ministers must not grant alicenceto kill seals by shooting unless
satisfied that the marksman involved has adequate skillsand experience. It also provides
that a seal licence must not authorise anything that would contravene regulation 41 of
the Conservation (Natural Habitats, & ¢.) Regulations 1994, but that thisdoes not restrict
the things for which alicence may be issued under regulation 44 of those Regulations.

Section 112 - Seal licence conditions

173.  Section 112 providesthat seal licences must specify amaximum number of sealswhich
may be killed or taken and the type of firearm to be used in shooting sedls. It also
provides for a number of other conditions which must be specified and for conditions
that may be specified including possible close seasons to protect heavily pregnant or
nursing seals The section provides for an offence of failing to comply with licence
conditions and for a defence to that offence.

Section 113 — Seal licence reports

174.  Section 113 requires the licensee to report to Scottish Ministers every three months
from issue of the licence on certain matters, including providing “nil” returns.

Section 114 - Variation or revocation of seal licence
175.  Section 114 enables Scottish Ministers to vary or revoke a seal licence at any time.

Section 115 - Seal licence fees

176.  Section 115 enables Scottish Ministers to make regulations to introduce fees for seal
licences.

Section 116 - Consultation and consent

177.  Section 116 places a duty on Scottish Ministers to consult the Natural Environment
Research Council before granting or varying any seal licence and to obtain the consent
of Scottish Natural Heritagein relation to seal licences granted for specified purposesin
relation to the conservation of habitats and species, introduction of speciesto particular
areas and protecting zoological or botanical collections. The consent of SNH is only
reguired where the licence authoriseskilling or taking in a“ protected area” (as defined
in the section).
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Section 117 — Offence:; harassment at haul-out sites

178.  Section 117 providesfor an offence of harassing a seal at adesignated haul-out site and
for such designations to be made by order by Scottish Ministers after consulting the
Natural Environment Research Council.

Seal conservation areas

Section 118 - Seal conservation areas

179.  Section 118 enables Scottish Ministers to designate seal conservation areas where they
consider it necessary to ensure the proper conservation of seals, places a duty on them
to consult the Natural Environment Research Council before doing so, and sets out
requirementsin relation to publishing such designations.

Section 119 - Effect of seal conservation area status. licensing decisions

180.  Section 119 sets out the effect of a seal conservation area designation on licensing
decisions - specifically that Scottish Ministers should not grant alicence to kill or take
sealsin such an areaunlessthey are satisfied that thereis no satisfactory alternative and
that thiswill not be detrimental to the maintenance of the seal population at favourable
conservation status.

Authorisationsto enter land

Section 120 - Power to enter land to obtain information about seals

181.  Section 120 enables Scottish Ministers to authorise any person to enter land to obtain
information about seals, provided that notice is given to the occupier of the land. It
also specifies that there must be consultation with the Natural Environment Research
Council before such an authorisation is given.

Section 121 - Power to enter land to protect fisheries or fish farms from seals

182.  Section 121 enables Scottish Ministers to authorise any person to enter land to kill
or take seals in accordance with a licence granted for the purpose of preventing them
from seriously damaging fisheries or fish farms, provided that notice is given to the
occupier of the land. It also specifies that there must be consultation with the Natural
Environment Research Council before such an authorisation is given.

Section 122 - Duty to notify occupier

183.  Section 122 sets out details for the giving of notice to the occupier of the land of an
authorisation to enter land made under sections 120 and 121.

Section 123 - Duty to produce authority

184.  Section 123 placesaduty on anyone entering land to produce evidence of their authority
if asked to do so.

Section 124 - Obstructing an authorised person

185.  Section 124 providesfor an offence of obstructing a person from entering land to carry
out authorised activities.
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Supplementary

Section 125 - Advice on seal population

186.

Section 125 provides that Scottish Ministers must have regard to any advice about the
management of seal populations given to them by the Natural Environment Research

Council.

Section 126 - Police powers. search and seizure

187.

Section 126 sets out police powers of search and seizure in relation to offences under
this Part.

Section 127 - Forfeiture

188.

Section 127 sets out court powers of forfeiture in relation to offences under this Part.

Section 128 - Penalties

189.

Section 128 sets out penaltiesin relation to offences under this Part.

Section 129 — Duty to review seal licensing regime

190.

Section 129 places a duty on Scottish Ministers to review the operation of the seal
licensing system every five years.

Section 130 - Repeal

191

Section 130 provides for repeal of the Conservation of Seals Act 1970.

Part 7—Common Enforcement Powers Etc.: Licensing and Marine Protection

Etc.

Power s of marine enfor cement officers

Section 131 - Enforcement of marine licensing regime

192.

Section 131 sets out the powers that marine enforcement officers have for the purpose
of enforcing the marine licensing regime. These are the common enforcement powers
conferred by the Bill and the power conferred by section 150 (which pertains to
requiring information relating to certain substances and objects). Such powers may be
exercised in the Scottish marine areaand in any other part of Scotland. The powers may
not be exercised in relation to any British warship.

Section 132 - Enforcement of marine protection and nature conservation legislation

193.

Section 132 outlines the powers that marine enforcement officers have for the
purpose of enforcing nature conservation legislation. For the purpose of this section,
“nature conservation legislation” means the specific pieces of legidation listed in
subsection (2). That subsection lists marine conservation orders, sections 95, 96, 107
112(5) and 117 of the Bill, certain sections of the Wildlife and Countryside Act 1981,
certain regulations in the Conservation (Natural Habitats, &c) Regulations 1994 and
byelaws made under regul ation 36 of those Regulations. Powers may be exercised inthe
Scottish marineareaand in any other part of Scotland. The powers may not be exercised
in relation to any British warship. Additionally, the powers may not be exercised in
relation to a third country vessel, a non-UK warship or any other vessel that is being
used by a country other than the UK for any non-commercial purpose. The exception
to this is where in the case of athird country vessel (other than a warship or a vessel
being used by athird country for any non-commercial purpose) the United Kingdom
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is entitled under international law to exercise those powers without the consent of the
flag state. The term “vessel” in this context does not include aircraft.

The common enfor cement powers

Section 133 - The* common enforcement powers”

194.  Section 133 defines the “common enforcement powers’ as the powers under sections
134 to 149.

Common enfor cement power s of entry, search and seizure

Section 134 - Power to board and inspect vessels and marine installations

195.  Section 134 sets out the powers of marine enforcement officers to board and inspect
vessels and marine installations. Enforcement officers may require avessel or marine
installation to stop or do anything else that would assist them in boarding or
disembarking and in carrying out their enforcement duties. The power extendsto things
which may be under the control of someone on the vessel or installation, such as a
vessel under tow. Marine installations that can move under their own power include
jack-up rigs and work platforms. The powers aso alow officers to require assistance
from someone present who has some control over the situation.

Section 135 - Power to enter and inspect premises

196.  Section 135 sets out the powers of marine enforcement officers to enter and inspect
premises. Premises include land. Entry must be at a reasonable time unless the officer
believesthat, by waiting for that reasonable time, the purpose of entering the premises
may be thwarted. The officer also has the power to request assistance from people who
have some control in the situation. This may be needed for instance in unlocking a
door or opening a container. Where the premises are a dwelling, a warrant is needed
before the power of entry may be exercised. Provisions regarding warrants are set out
in section 137.

Section 136 - Power to enter and inspect vehicles

197.  Section 136 sets out the powers of marine enforcement officers to enter and inspect
vehiclesat any time. An officer can al so requirethe vehicle to betaken to an appropriate
place to be inspected and can require assistance as necessary from peoplein the vehicle
or the registered keeper. The powers may be exercised wherever and whenever it is
necessary, although awarrant is necessary to enter adwelling. For the purposes of this
section, the term “vehicle” does not include vehicles at sea (i.e. vessels and marine
installations). These are covered under section 134.

Section 137 - Dwellings

198.  Section 137 provides that a marine enforcement officer may not enter a dwelling
without awarrant and sets out the basis on which a justice may issue such a warrant.
This section gives enforcement officers the power to seek a warrant from ajustice to
enter dwellingsin order to exercise other enforcement powersin this Part.

Section 138 - Powers of search, examination, etc.

199.  Section 138 sets out the powers that a marine enforcement officer has with regard to
search and examination etc. The powersallow an enforcement officer to search avessdl,
marine installation, premises or vehicle (“relevant premises’) as part of an inspection
and allow an officer to stop someone and detain them to perform a search (e.g. of their
equipment). Section 138(3) to (9) enable an officer to examine anything that isin or
on the relevant premises, or is attached to, or part of them, including anything that is
controlled from them. Subsection (8) provides that the section does not authorise the
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search of a person. Where appropriate, the officer can also test or measure any object
found, which includes live animals (for example, shellfish) or plants. If necessary, an
enforcement officer may break open any container or other thing that has been locked.
An officer could also require assistance from anyone within the premises or connected
to the premises, or from someone who has been carrying an activity in relation to which
the officer has enforcement powers.

Section 139 - Power to require production of documents, etc.

200.

Section 139 gives enforcement officers the power to require a person on or in the
relevant premises being inspected to produce documents or records. A document
includes information which is recorded on paper, in an electronic format, and pictorial
and related images.

Section 140 - Powers of seizure, etc.

201.

Section 140 sets out powers of seizure that can be exercised by marine enforcement
officers. Wherean officer suspectsthat an offence may have been committed, the officer
may seize and remove (and detain) anything found on the premises. The officer can also
take copies of or extracts from any document/material or record found on the relevant
premises. Subsection (5) limits the power so that it does not allow an officer to remove
any document/material that isrequired by law to be kept on the premises, such as vessel
registration papers. However, subsection (6) alows such items to be seized when a
vessel isin port. Subsection (7) prevents an officer seizing an item which is subject to

legal privilege.

Section 141 - Further provision about seizure

202.

Section 141 provides further regarding seizure. Subsections (1) and (2) give officers
powers to seize and remove things which are kept in a container. This includes the
ability to require evidence to be put into a container so that it can be removed.
Subsection (3) enables officers to require that documents or materials are kept on the
premises for safekeeping pending removal and seizure. Subsection (4) allows amarine
enforcement officer exercising a power of inspection conferred by section 134, 135 or
136 to require any person in or on the relevant premises to afford such facilities and
assistance, with respect to matters under that person’s control, as the officer considers
would facilitate the exercise of any power conferred by section 140 or 141. Subsection
(5) providesthat, where a marine enforcement officer reasonably believesthat aperson
isor hasbeen carrying on arelevant activity, the officer may requirethat personto afford
such facilities and assistance, with respect to matters under that person’ s control, asthe
officer considers would facilitate the exercise of any power conferred by section 140
or 141.

Section 142 - Retention of seized items

203.

Section 142 makes provision for the retention of items seized under section 140 and
sets out the conditions retaining to such retention of seized items. This section allows
items seized during an investigation to be kept for as long as is necessary for the
investigation and any trial proceedings, unless a photograph or copy would provide
sufficient evidence.

Miscellaneous and ancillary common enfor cement powers

Section 143 - Power to record evidence of offences

204.

Section 143 sets out the power to record evidence of offences. It provides enforcement
officerswith power to use any deviceto take visual images of anything connected with
the relevant premises which the officer believes is evidence in the investigation of a
suspected offence. Section 143(2) describes what the power can be used in relation to
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and section 143(3) enables the officer to require a person who has some control in that
situation to give assistance.

Section 144 - Power to require name and address

205.

Section 144 provides a power for marine enforcement officers to require names and
addresses where they have reason to believe that a person has committed a relevant
offence.

Section 145 - Power to require production of licence, etc.

206.

Section 145 provides a power to require the production of a licence. If the officer
believes that someone has been undertaking an activity which needs a licence, permit,
etc., the officer can requirethat person to producethat licence. Subsection (2) allowsthe
person to producethe licence later if unableto do so at the time the officer demanded it.

Section 146 - Power to require attendance of certain persons

207.

Section 146 provides a power to require attendance of certain persons for the purpose
of a marine enforcement officer carrying out functions where vessels or marine
installations are boarded or premises are entered. This section applies when an officer
has boarded a vessel or marine installation or entered any premises and needs to
assemble those on the premises (for instance so that the officer can check identities of
people present).

Section 147 - Power to direct vessel or marine installation to port

208.

Section 147 provides a power to direct a vessel or marine installation to port. It gives
enforcement officers the power to direct a vessel or marine installation to the port
they consider to be the nearest convenient port and detain it there. The section only
appliesin situations where an officer believesthat it would not be practical to exercisea
power without first taking the vessel or marineinstallation to port and detaining it there.
Section 147(2) sets out powers which enable an officer to get the vessel or movable
marine installation (such as ajack-up rig) to the nearest convenient port. A convenient
port may not bethe nearest intermsjust of distance, but may be, for example, the nearest
one able to take the size of vessel or to provide a berth or suitable storage facilities.
The officer may take the vessel or installation there, arrange for someone else to take
it, or require the person in charge of it to take it into port. For instance, the officer
might arrange for a local pilot to take the vessel into port. Section 147(3) says that,
once the vessel or marine installation isin port, the officer may detain it or require the
person in charge to do so. Subsections (4) to (6) explain that enforcement officers are
obliged to issue a written notice of detention to the person in charge of the vessel or
marineinstallation. The notice must state that that the vessel or marine installation will
be detained until such time as the notice is withdrawn. A notice may be withdrawn by
another written notice signed by any marine enforcement officer.

Section 148 - Assistance, etc.

209.

Section 148 sets out the circumstances in which a marine enforcement officer may
bring along other persons when carrying out any relevant functions. This section
enables enforcement officers to take other people and anything necessary (including
equipment and materials) to assist them in their duties. These powers apply wherever
the enforcement officer may be. Assistants could include specialists (for example, avet
if the officer wasinspecting wildlife legidation). Anybody brought by the enforcement
officer to assist will be supervised or directed by the officer.
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Section 149 - Power to use reasonable force

210.  Section 149 enables marine enforcement officers (and their assistants) to use reasonable
forceif necessary in the exercise of their powers. Reasonable force might be needed to
prevent documents being thrown overboard, for example.

Licensing: further enfor cement powers

Section 150 - Power to require information relating to certain substances and
objects

211.  Section 150 provides a power to require information relating to certain substances
and objects. It enables enforcement officers to require a person to give details of any
substance or objects on board their vehicle, vessel, aircraft or marine structure. People
on board can a so be required to give information about substances or objects lost from
their vehicle, vessel, aircraft or marine structure. The section generally re-enactspowers
in the Food and Environment Protection Act 1985. Subsections (2) and (3) prevent
information obtained under this section from being used as evidence in a crimina
prosecution (save for a prosecution for the offence of making a false statement, if the
information given isfound to be false).

Duties of marine enfor cement officers

Section 151 - Duty to provide evidence of authority where a person is present

212.  Section 151 sets out that, where one or more persons are present at the time a marine
enforcement officer intends to exercise a power conferred by Part 7, the officer may
exercise the power only after complying with certain conditions.

213.  These conditions are that, where one person is present at that time, the officer must
produce evidence of his authorisation to that person. Where more than one person is
present at that time, the officer must produce evidence to the person who appearsto the
officer to have the greatest interest in the exercise of the power, and is not required to
produce it to any other person present.

Section 152 - Duty to state name and purpose, €etc.

214.  Section 152 deals with the duty on a marine enforcement officer to state name and
purpose. Enforcement officersare obliged on request to state their name, the power they
are intending to use and reason for its use. A person assisting an enforcement officer
need not give their name, but would need (on request) to say what power was being
used and why.

Section 153 - Disapplication of sections 151 and 152 in relation to dwellings

215.  This section provides that sections 151 and 152 do not apply as regards the exercise
by a marine enforcement officer of any power conferred by Part 7 in relation to entry
to a dwelling. This is because schedule 3 makes specific provision in relation to the
exercise of warrants under section 137 authorising amarine enforcement officer to enter
adwelling.

Liability of marine enforcement officers

Section 154 - Liability of marine enforcement officers

216.  Section 154 provides as to the liability of marine enforcement officers. Enforcement
officers and their assistants are protected from being liable in any civil or criminal
proceedings for anything done or not done as a result of carrying out their functions.
This exemption from liability does not apply when an enforcement officer acts in
bad faith, if the act was carried out without reasonable skill or care, if there were no
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reasonable grounds for him or her to act in such manner, or if an act was unlawful under
the Human Rights Act 1998.

Offencesin relation to marine enforcement officers

Section 155 - Offencesin relation to marine enforcement officers

217.  Section 155 sets out the circumstances in which persons may be guilty of offencesin
relation to preventing a marine enforcement officer from properly carrying out duties.
This section provides sanctions and penalties for anyone who fails to comply with a
requirement made by an enforcement officer, or who assaults or intentionally obstructs
an enforcement officer, when the officer is carrying out their duties. It is an offence for
anyone knowingly to provide false or misleading information in any particular form or
material to an enforcement officer. This includes intentionally failing to disclose any
information or material srequested for by the enforcement officer. Anyonewho pretends
to be an enforcement officer isalso guilty of an offence. Offences against enforcement
officersalso apply similarly to actsin relation to their assi stants. Subsection (2) provides
that someone who was required to produce a licence under section 145 and did not do
so at the time but complied with a requirement to produce it later, is not guilty of an
offence.

General

Section 156 - General

218.  Section 156 providesthat the powers conferred on amarine enforcement officer in Part
7 are without prejudice to any powers exercisable by the officer apart from Part 7.

Interpretation of Part 6

Section 157 - Interpretation of Part 7
219.  Section 157 provides asto the interpretation of terms used in Part 7.

Part 8 Sea Fisheries
Chapter 1: The Sea Fish (Conservation) Act 1967

Section 158 - Extension of modificationsrelating to Sea Fish (Conservation) Act
1967

220.  Section 158 appliesto Scotland, the modifications to the Sea Fish (Conservation) Act
1967 made by Chapter 1 of Part 7 of, and Schedules 15 and 22 to, the Marine and
Coastal Access Act 2009, with the exception of the modifications made by sections 194
(4) and (5), 196 and 198 (3) of, and paragraph 1(4) of schedule 15.

221.  Section 1 of the Sea Fish (Conservation) Act 1967 enables the Scottish Ministers as
regards Scotland to make an order to set minimum size limits for sea fish. An order
under section 1 may: prohibit any person from landing sea fish below a specified size;
prohibit the sale of seafish below aspecified size; and prohibit the carriage by arelevant
British fishing boat of seafish below the specified size. An order under section 1 may
set different limits for different areas or for fish of different sexes and may restrict the
landing by any person of parts of fish below the size limit set for that species.

222.  Section 1 of the Sea Fish (Conservation) Act 1967 does not currently allow for a
maximum size limit or for a size range to be set by an order or for the carriage
restrictionsto apply to avessel not covered by the definition of arelevant British fishing
vessel or Scottish fishing boat.
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By applying section 194 of the Marine and Coastal Access Act 2009 to Scotland,
section 158 amends section 1 of the of the Sea Fish (Conservation) Act 1967 asregards
Scotland to provide for all the current powers available under orders made under that
section to apply to any requirements as to size, rather than minimum size limits only,
and for the prohibition on carriage to apply to all relevant British vessels. The effect of
these amendmentsisto allow Scottish Ministersto make an order setting a minimum or
amaximum size limit for seafish or a size range outside which no fish may be landed,
sold or carried.

Regulation of nets and other fishing gear

224.

225.

226.

227.

228.

Section 3(1) of the Sea Fish (Conservation) Act 1967 enables the Scottish Ministers
as regards Scotland to make an order in relation to relevant Scottish fishing boats
applying restrictions to nets and other fishing gear in respect of their construction,
design, material and size. An order under section 3 may apply only in relation to fishing
for specified descriptions of sea fish, specified methods of fishing, and specified areas
or periods.

Section 3(2) provides that an order may be made to extend to nets and fishing gear
carried within British fishery limits (excluding the Scottish zone) by Scottish fishing
boats, fishing boats registered outside the UK and unregistered boats. (This provision
ismodified as regards Scotland and section 3(2) enables the Scottish Ministersto make
an order in relation to the Scottish zone in respect of relevant British fishing boats or
fishing boats registered in any country outside the UK or not registered in any country).

In addition to other matters, section 3(3) and (4) provides for exemptions from the
restrictionsimposed by ordersunder section 3 of the Act to be madeinrelation to fishing
boats. Section 3(5) of the Conservation Act creates offencesfor fishing in contravention
of any orders made under section 3.

Currently, section 3 does not allow restrictionsto apply equally to persons fishing from
the shore as they apply to persons fishing from a boat.

By applying section 195 of the Marine and Coastal Access Act 2009 to Scotland
section 158 amends section 3 so that restrictions of this type may be made by order
in respect of persons fishing from the shore. Section 3 is aso amended to create new
offences for any person fishing from the shore in contravention of any restrictions and
to allow for orders to exempt persons from the restrictions imposed.

Grant of licences subject to conditionsimposed for environmental purposes

229.

230.

Section 4 of the Sea Fish (Conservation) Act 1967 Act enables Ministers (the Scottish
Ministers as regards Scotland) to prohibit fishing by fishing boatsin any specified area
within the Scottish Zone, except as authorised by a licence. Section 4(6) of the Act
provides that licences may authorise fishing subject to conditions.

By applying section 197 of the Marine and Coastal Access Act 2009 to Scotland,
section 141A amends section 4(6) to also alow theimposition of conditions for marine
environmental purposes, as described.

Power torestrict fishing for seafish

231.

Section 5 of the Sea Fish (Conservation) Act 1967 enables the Ministers (the Scottish
Ministers as regards Scotland) to make an order restricting fishing for sea fish of
any description and by any method specified for any period and creates an offence
where any fishing boat is used in contravention of such an order. Any fish caught in
contravention of a restriction of an order made under this section must be returned
immediately to the sea. An order made under this section as regards Scotland to an area
outside the Scottish Zone may apply only to Scottish Fishing boats, and to any boat
within that zone.
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Orders made under section 5 apply only to fishing boats and not to persons fishing
from the shore. That section is amended so that orders may be made in relation to such
persons. Offences are also created in respect of persons fishing in contravention of an
order.

By applying section 198(1) and (2) of the Marine and Coastal Access Act 2009 to
Scotland section 158 amends section 5(1) so that orders may also be made in relation
to personsfishing from the shore. Amendments also provide for restrictionsto be made
in an order to place limits on how much fish a person or afishing boat may take in any
given period. Any fish caught in excess of this limit must be returned to the sea. The
order may provide that any sea fish caught during the relevant period but returned to
the sea as soon as the limit is exceeded do not count towards the limit imposed by the
order in question. In addition, the amendments provide that an order which prohibits
fishing for sea fish, or fishing for sea fish by any specified method, may require the
stowage of fishing gear.

Penalties for offences

234.

235.

236.

Section 11 of the SeaFish (Conservation) Act 1967 setsthe levels of fine applicablefor
persons found guilty of offences under specified sections of that Act. Offences under
section 3, 4(9A) or 5(6) attract afine not exceeding £5,000 on summary conviction or an
unlimited fine on conviction on indictment. Offences under section 1, 2 or 6(5) attract a
fine not exceeding the statutory maximum on summary conviction or an unlimited fine
on conviction onindictment. By applying Section 199 of the Marine and Coastal Access
Act 2009 to Scotland, section 158 amends section 11 to increase these levels of fine on
summary conviction to a maximum of £50,000 or on indictment to an unlimited fine.

Section 15 of the Sea Fish (Conservation) Act 1967 provides penalties for certain
offences relating to the enforcement of orders under that Act by British sea-fishery
officers. By applying section 199 of the Marine and Coastal Access Act to Scotland
section 158 amends section 15 to replace paragraph (b) of subsection (2C) with two new
subsections which provide for maximum fines on summary conviction for the offences
of obstructing or assaulting an enforcement officer in the exercise of his duties under
section 15 of £20,000 and £50,000 respectively.

Section 16 of the Sea Fish (Conservation) Act 1967 provides for the enforcement of
section 2 and orders made under section 1 of that Act. By applying section 199 of the
Marine and Coastal Access Act 2009 to Scotland, section 158 amends section 16 to
replace subsection (1A) with two new subsections which provide for maximum fineson
summary conviction for the offences of obstructing or assaulting an enforcement officer
in the exercise of his powers under subsection (1) of £20,000 and £50,000 respectively.

Offences by directors, partners, etc.

237.

Minor
238.

By applying section 200 of the Marine and Coastal Access Act 2009 to Scotland,
section 158 replaces section 12 of the Sea Fish (Conservation) Act 1967 is replaced by
anew section 12 which provides that, where offences under sections 1 to 6 of that Act
have been committed by abody corporate, any officer, asdefined, of the body corporate
may be found to be guilty of that offence and liable to proceedings and fines. Officers
will beliablein thisway only where the offence has been committed with their consent
or connivance or through their neglect. Similar provision is made in respect of offences
committed by Scottish firms (partnerships).

and consequential amendments

By applying section 201 of the Marine and Coastal Access Act 2009 to Scotland,
section 158 makes the relevant, minor and consequential amendments contained in
Schedule 15 to the Sea Fish (Conservation Act 1967.
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Section 159 - Modification of Section 22A of the Sea Fish (Conservation) Act 1967

239.

Section 22 A of the Sea Fish (Conservation) Act 1967 provides that the 1967 Act has
effect in Scotland subject to certain modifications. Section 159 adapts for Scotland
relevant provisions of the Marine and Coastal Access Act 2009 (as applied by
section 158) by amending section 22A of the Sea Fish (Conservation) Act 1967.

Section 160 — Modifications relating to Sea Fisheries (Shellfish) Act 1967: Orders
asto fisheriesfor shellfish

240.

241.

242.

243.

244,

This section makes amendments to the provisions of section 1 of the Sea Fisheries
(Shellfish) Act 1967 relating to the power to make certain types of fishery orders
(several and regulating orders).

Section 160 (1) amends section 1 of the Sea Fisheries (Shellfish) Act 1967 to remove
the need to obtain Crown Estate consent to the making of several and regulating orders
under section 1 of the Act.

Section 160 (2) extends to Scotland the modifications made by Section 203 of the
Marine and Coastal Access Act 2009. In particular this enables the revocation or
variation of an order to allow development on or over any portion of the sea shore to
which a severa or regulating order relates and provides for compensation to grantees
of several fisheries affected by such devel opment.

It also requiresthat before revoking or varying an order those with aright to an affected
fishery must be consulted.

Section 160 (3) amends schedul e 1 to the Sea Fisheries (Shellfish) Act 1967 to provide
that when making a several or regulating Order Ministers must have regard to the
powers and duties of the Crown Estate Commissioners under the Crown Estate Act
1961.

Section 161 — Further modifications relating to Sea Fisheries (Shellfish) Act 1967

245.

246.

247.

248.

249.

250.

This section extends to Scotland the modifications made by sections 204, 206, 207,
209, 210, 211 (1) and (3), 214 and Part 5 (A) of Schedule 22 of the Marine and Coastal
Access Act 2009.

In particular, it provides that regulating order grantees may use monies collected by
way of tollsand royalties for purposes connected with the regul ation of the fishery, not
just for the improvement of the fishery.

It provides that, where a fishing boat is used in the commission of an offence under
section 3(3) of the 1967 Act, the master, owner and charterer (if any) of the boat are
each guilty of an offence and introduces a definition for theterm “ master” in line with
that in the Sea Fish (Conservation) Act 1967.

It makes provision that applies uniformly across the UK for aregulating order grantee
to impose restrictions or make regulations about the dredging, fishing for and taking
of shellfish and to carry into effect and enforce those restrictions and regulations in
the same way as may be done for regulations imposed by and restrictions made in the
order itself.

It requires grantees of regulated fisheries to hold a register of current licence-holders
names and addresses and make it available for inspection free of charge. Copies may
be issued and a charge may be made for doing so.

It extends the protection afforded to private oyster beds under section 7 of the Sea
Fisheries (Shellfish) Act 1967 to all privately owned shellfish beds for the particular
type of shellfish to which their rights of ownership relate.

35


http://www.legislation.gov.uk/id/asp/2010/5/section/159
http://www.legislation.gov.uk/id/asp/2010/5/section/160
http://www.legislation.gov.uk/id/asp/2010/5/section/161

These notes relate to the Marine (Scotland) Act 2010
(asp 5) which received Royal Assent on 10 March 2010

251. It amends Section 7(4) of the Sea Fisheries (Shellfish) Act 1967 which currently
provides that it is an offence to use any implement of fishing, apart from a line and
hook or a net for catching floating fish, in any area where there is aright of severa
fishery or in a private oyster bed to enable Ministers to specify by or under an order
other implements of fishing that may be used in such areas.

252. It also amends the requirement to appoint an inspector and provides Ministers with a
discretionary power in making decisions on the appointment of an inspector and calling
public inquiries except in cases where an objection receiving an objection raising a
material concern is received, in which case the appropriate Minister must appoint an
inspector.

253. It makes equivalent repeals as regards Scotland to those contained in Part 5(A) of
Schedule 22 of the Marine and Coastal Access Act 2009.

254.  Section 161 modifies Section 1 ( of the Sea Fisheries (Shellfish) Act 1967 so that
the reference to the Town and Country Planning Act 1990 (inserted as a result of the
extension to Scotland of section 203 of the Marine and Coastal Access Act 2009 by
section 160) isread as the Town and Country Planning (Scotland ) Act 1997.

255. It dso modifies section 7 of the Sea Fisheries (Shellfish) Act 1967 to substitute the
maximum fine that a person may be liable to in respect of an offence under section 4
of that Act is £50,000.

Part 9 — General Provisions

Section 162 - Crown application

256.  Section 162 makes provision asto Crown application. The Crown is bound by the Act
butisnot becriminally liablefor any contravention. However, the Court of Session may
declare unlawful any act or omission of the Crown which constitutes a contravention.
Any provision of the Act applies to persons in the public service of the Crown as it
applies to other persons.

Section 163 - Offences by bodies corporate

257.  Section 163 makes provision in relation to offences by corporate bodies.

Section 164 - Ancillary provision

258.  Section 164 allows the Scottish Ministers to make by order such provision as will
give full effect to the Act or any provision of it. An order may modify any enactment,
instrument or document.

Section 165 - Orders and regulations

259.  Section 165 contains general provisionsregarding orders and regulations. All orders or
regulations under the Act are to be made by statutory instrument, with the exception of
orders made under section 67(1).

Section 166 - I nterpretation: general
260.  Section 166 sets out how certain terms used in the Act are to be interpreted.

Section 167 - Consequential modifications

261.  Section 167 introduces schedule 4 (which makes modifications consequential on the
Bill).
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Section 168 - Commencement and short title

262.  Section 168 indicates that the provisions of Bill (with the exception of sections 1, 2,
19, 64, 65, 66, 106, 133, 157, 165, and 166) are to come into force in accordance with
orders made by the Scottish Ministers.

Schedule 1 — Preparation, Adoption Etc. of Marine Plans Or Any Amendment

263.  This schedule sets out the procedure which must be followed when preparing marine
plans under section 5.

Scottish Ministersto notify decision to prepare any marine plan

264.  Paragraph 1 placesaduty onthe Scottish Ministersto notify related planning authorities
of their intention to prepare a national marine plan or aregional marine plan. Related
planning authorities are those whose district adjoins the marine planning area in
guestion. Where the national marine plan or regional marine plans adjoins the area
of sea adjacent to England or to Northern Ireland, Scottish Ministers must notify the
Secretary of State and/or the Department of the Environment in Northern Ireland of
their intention to prepare a marine plan.

I nter pretation
265.  Paragraph 2 defines terms used in the schedule.

Regional marine plansto be compatible with certain other plans

266.  Paragraph 3 indicates that, when preparing or amending a regional marine plan, the
Scottish Minsters must ensure the plan is compatible with adjacent regional marine
plans and any development plans in the adjacent terrestrial environment.

Statement of public participation

267. Paragraph 4 concerns the preparation and publication of a “Statement of Public
Participation” (SPP). This will set out how the Scottish Ministers intend to involve
interested parties in the preparation of anational marine plan or regional marine plan.

Further provision about content of an SPP

268. Paragraph 5 states that the SPP must contain a timetable for the various stages of
preparing the marine plans or amendments, including how and when representations
about the consultation draft should be made.

Review and revision of an SPP

269. Paragraph 6 states that the Scottish Ministers must keep the SPP under review and
amend it when necessary to ensure that it meets requirements. If the SPP is revised, it
must be published as revised.

Advice and assistance

270.  Paragraph 7 alowsthe Scottish Ministersto seek advice or assistance from anyonewith
relevant expertise when preparing marine plans. It also allowsthem to convene advisory
and consultative groups to assist in developing and consulting on a draft marine plan.

Matter sto which Scottish Ministersareto haveregard in preparing marine
plans

271.  Paragraph 8 sets out a non-exhaustive list of matters to which the Scottish Ministers
must have regard in preparing amarine plan. These include conformity of marine plans
with any marine policy statement currently in effect for the Scottish marine area unless
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relevant considerationsindicate otherwise, compatibility with adjacent plans, theresults
of the review required under section 11, the SPP, any representations with regard to the
content of the plan, and the powers and duties of the Crown Estate Commissioners.

Preparation and publication of a consultation draft

272.  Paragraph 9requiresthe Scottish Ministersto prepare aconsultation draft of therel evant
marine plan and publish it so that interested parties are aware of it and may make
representations about it.

Representations about a consultation dr aft

273.  Paragraph 10 allows any person to make representations on the consultation draft in
accordance with the SPP. The Scottish Ministers must consider the representations
when forming the final text of a marine plan.

Independent investigation

274.  Paragraph 11 requires the Scottish Ministers to consider holding an independent
investigation into a draft marine plan to look in more detail at the representations
made during the consultation period. Paragraph 11(2) details the factors the Scottish
Ministers should have regard to when considering whether to carry out an independent
investigation. The independent person appointed will consider the representations and
make recommendations (which are to be published by the Scottish Ministers).

Mattersto which Scottish Ministersareto haveregard in settling text with a
view to adoption etc.

275.  Paragraph 12 details the matters that the Scottish Ministers must have regard to when
deciding to adopt and publish amarine plan. Theseinclude any recommendations made
by any independent investigator appointed under paragraph 11 and the reasonsfor them.

Laying settled text of draft national marine plan befor e the Parliament

276.  Paragraph 13 requires the Scottish Ministersto lay a copy of the draft national marine
plan before the Scottish Parliament to give it the opportunity to pass resolutions about
the draft. The period for Parliamentary consideration is 40 days beginning on the day
on which a copy of the draft plan islaid before the Parliament. The Scottish Ministers
must lay a statement in response to any resolution of the Parliament.

Adoption and publication of marine plan

277.  Paragraph 14 setsout the processfor the adoption and publication of amarineplaninits
final form. The Scottish Ministers adopt amarine plan by making the decisionto publish
it. Paragraph 14(2) and (3) allows the Scottish Ministers to make changes to a draft
marine plan prior to adoption. However, the Scottish Ministers must detail any changes
made and the reasonsfor them. If any recommendations by an independent investigator
have not been implemented, Ministers must state the reasons for this. The Scottish
Ministers must lay a copy of the adopted national marine plan before the Parliament
as soon as possible.

Schedule 2 — Further Provision about Civil Sanctionsunder Part 4 (Marine
Licensing)

I nter pretation

278.  Paragraph 1 states that “civil sanction” means afixed or variable monetary penalties.
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Fixed monetary penalties. other sanctions

279.

280.

Paragraph 2 indicates that the imposition of a fixed monetary penalty removes the
person's liability to criminal prosecution for the relevant offence in respect of the act
of non-compliance in question. Liability to criminal prosecution is also removed if the
person has discharged their liability to a fixed monetary penalty within a time period
set under section 47(2)(b).

The Scottish Ministers cannot issue a compliance or remediation notice as well as a
fixed monetary penalty to a person for the same offence.

Variable monetary penalties: other sanctions

281.

282.

Paragraph 3 indicates that the imposition of a variable monetary penalty removes the
person's liability to criminal prosecution for the relevant offence in respect of the act
of non-compliance in question.

The Scottish Ministers cannot issue a compliance notice and a variable monetary
penalty to a person for the same offence.

Combination of sanctions

283.

Paragraph 4 indicates that the Scottish Ministers can only combine sanctions for the
same offence in certain ways. In addition to the combinations prohibited by paragraphs
2 and 3, they cannot take the following action in relation to the same offence:

(@) impose a fixed monetary penalty where a variable monetary penalty has been
imposed;

(b) impose a variable monetary penalty where a fixed monetary penaty has been
imposed;

(c) imposeavariablemonetary penalty or stop notice wherethe person has discharged
liability for afixed monetary penalty under section 47(2)(b);

(d) impose afixed monetary penalty where a stop notice has been issued,;
(e) issue astop notice where a fixed monetary penalty has been imposed.

All other permutations are possible.

Monetary penalties

284.

285.

Paragraph 5 allows an order made under section 46 or 48 to make provision for
discounts for early payment of a monetary penalty and for the payment of interest or a
financial penalty for late payment of the original penalty. The total amount of any late
payment penalty must not exceed the total amount of the penalty imposed.

This paragraph also provides asto the enforcement of unpaid penalties (and any interest
or late payment charges) through the civil courts. It allows an order to create a process
of recovery by treating the penalty asif it were payable under a court order.

Recovery of expenses

286.

Paragraph 6 allows an order under section 48 to include requirements that a person on
whom a variable monetary penalty has been imposed must pay the costs the Scottish
Ministers have incurred up to the point of imposing that penalty. Such costs may
includeinvestigation costs, administration costs, and costs of obtaining expert advice. A
person receiving anoticefor payment may appeal against itsimposition and the amount
required to be paid.
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Appeals

287.  Paragraph 7 enables any order under section 46 or 48 to make detailed provision
regarding an appeals mechanism. Paragraph 7(1) and (2) outlines the powers which
may be conferred on a sheriff hearing an appeal.

Consultation

288.  Paragraph 8 indicates that, if the Scottish Ministers intend to make an order under
section 46 or 48, they must consult with appropriate persons and such organisations as
they consider represent the interests of persons substantially affected by the proposals.

289. If, asaresult of the consultation exercise, there are substantial changes to any part of
the proposals, the Scottish Ministers are required to undertake further consultation on
the revised proposals.

Guidance asto use of civil sanctions

290. Paragraph 9 indicates that the Scottish Ministers may not make an order enabling the
imposition of fixed or variable monetary penalties, unlessthey have published guidance
in relation to the use of these powers. The Scottish Ministers may be required to
consult specified persons before publishing or revising the guidance on penalties. The
Scottish Ministersmust have regard to the guidance on penaltieswhen carrying out their
functions. The guidance on penalties must contain information about the circumstances
in which a sanction is likely to be imposed (or may not be imposed) and the person’s
rights of appeal.

Guidance asto enfor cement of offences

291.  Paragraph 10 requires that, where the Scottish Ministers make an order enabling the
imposition of fixed or variable monetary penalties, they must prepare and publish
guidance regarding the manner in which the offence to which the power relates is to
be enforced.

292.  The Scottish Ministers may revise their guidance periodically. The Scottish Ministers
must consult with such persons as they consider appropriate before publishing or
revising the guidance.

Publication of enforcement action

293.  Paragraph 11 indicates that any order made under section 46 or 48 establishing a civil
sanction regime must make provision for the publication of certain information relating
to enforcement actions. The information is listed in paragraph 11(2).

Disclosur e of infor mation

294.  Paragraph 12 permits those listed in sub-paragraph (2) to disclose information to the
Scottish Ministers. Information may only be disclosed for the purposes of the Scottish
Ministers exercising one of the powers relating to the issue of fixed and variable
monetary penalties.

Schedule 3 —Warrants | ssued under Section 122

295. This schedule sets out the procedures for applying for a warrant for a marine
enforcement officer to enter a dwelling, rules about executing the warrant and other
safeguards.
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Schedule 4 — Consequential Modifications

Part 1- MarineLicensing

296.

297.
298.

Paragraph 1 repeals Part 11 and section 49(2A) of the Coast Protection Act 1949. This
repeal is consequential on the new licensing regimein Part 4 of the Act.

Paragraph 2 repeals section 36 of the Merchant Shipping Act 1988.
Paragraph 3 repeals section 99(4) and (5) of the Energy Act 2004.

Part 2 - Marine Protection and Enhancement: the Scottish Marine Protection

Area
299.

300.

301.

302.

303.

304.

Paragraph 4 repeals section 1 of the Protection of Wrecks Act 1973 — this allows for
the designation of wrecks of historical, archaeological or artistic importance and for it
to be an offenceto carry out certain activities within a protected areawithout alicence.
Repeal of section 1 isproposed in Scotland because the new powersto establish Marine
Protected Areas in Scotland's territorial waters are to supersede the existing powers
available to Scottish Ministers under section 1 of the Protection of Wrecks Act 1973.

Paragraph 5 repeals the provisions in the Wildlife and Countryside Act 1981 alowing
the establishment of marine naturereserves (MNRs) and the making of byelawsfor their
protection. This is because the new powers to establish marine protection areas make
the powers to establish MNRs outdated. No MNRs have been established in Scotland
since the power to create them was made in the 1981 Act.

Paragraph 6 repeal s section 3(2)(b) of, and paragraph 6 of Schedule 1 to, the Territorial
Sea Act 1987.

Paragraph 7 repeal s paragraph 65(4) and (10) of Schedule 16 to the Local Government
(Wales) Act 1994.

Paragraph 8 repeals paragraph 125(3) of Schedule 13 to the Local Government
etc. (Scotland) Act 1994.

Paragraph 9 repeal s paragraph 11(3) of schedule 7 to the Water Industry (Scotland) Act
2002.

Part 3 —Sea Fisheries

305.
306.

307.

308.

Paragraph 10 makes amendments to the Sea Fisheries Act 1968.

Paragraph 11 makes modifications to the Fisheries Act 1981 in consequence of the
changes to the Sea Fish (Conservation) Act 1967 in Part 8 of the Act.

Paragraph 12 repeal s paragraph (b) of section 5 of the SeaFish (Conservation) Act 1992
in consequence of modifications made in Part 8 of the Act.

Paragraph 13 repeals provision in the Criminal Justice and Public Order Act 1994.

Schedule 5 — Index

309.

This schedule is an index of terms used and defined in the Act.
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