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These revised Explanatory Notes have been prepared by the Scottish Administration to
accompany the Ethical Standards in Public Life etc (Scotland) Act 2000.

The original Explanatory Notes, together with a Financial Memorandum, an Executive
statement on legidlative competence and the Presiding Officer’ s statement on legislative
competence were published as SP Bill 9-EN to accompany the Bill as introduced (SP
Bill 9).

The Policy Memorandum printed to accompany the Bill as introduced is available
separately as SP Bill 9-PM.

EXPLANATORY NOTES

I ntroduction

2. These Explanatory Notes have been prepared by the Scottish Administration in order
to assist the reader of the Act. They do not form part of the Act and have not been
endorsed by the Parliament.

3. The Notes should be read in conjunction with the Act. They are not, and are not meant
to be, acomprehensive description of the Act. So where a section or schedule, or a part
of a section or schedule, does not seem to require any explanation or comment, none
isgiven.

The Act

Part 1

Codes of Conduct Etc.

Section 1 Code of conduct for councillors

4.

This section requires Scottish Ministers to issue a code of conduct for councillors,
known as the “councillors code’. The code will set out principles and rules for
councillors conduct; it will also set out rules on the treatment of councillors interests.
Ministers will be able to invite representatives of local government to draft this code.
The code must be laid before and approved by the Scottish Parliament before it is
issued. It will take effect from a date to be fixed by Ministers. Ministers will be
able to subsequently revise the code, and will be able to invite representatives of local
government to assist with this. Any revised code would also need to be approved by
the Scottish Parliament before it is issued.


http://www.legislation.gov.uk/id/asp/2000/7/part/1
http://www.legislation.gov.uk/id/asp/2000/7/section/1

These notes relate to the Ethical Sandardsin Public Life etc. (Scotland)
Act 2000 (asp 7) which received Royal Assent on 24 July 2000

Section 2 Model code of conduct for members of devolved public bodies

5.

This section requires Scottish Ministers to issue a model code, to be known as the
“members’ model code” for members of relevant devolved public bodies (as listed in
schedule 3).

The members’ model code will set out the principles and rules for members' conduct
and will also set out rules on the treatment of members’ interests. The model code must
be laid before and approved by the Scottish Parliament before it isissued. Ministers
will be able to subsequently revisethe model code and, if they do so, any revised model
code will also need to be approved by the Scottish Parliament beforeit isissued. The
model code may provide for both mandatory and optional provisions.

Section 3 Codes of conduct for members of devolved public bodies

7.

10.

11.

This section requires each devolved public body, as listed in schedule 3, to draw up
a “draft members code” for its own members and to submit it to Scottish Ministers
within such time limit as Ministers specify, being not less than three months after the
making of an order by the Scottish Ministers.

The draft members code will incorporate those mandatory provisions of the members
model code which apply to that public body. Thedraft members' code may alsoinclude
optional provisionsfrom the model code and other provisionsthat are consistent withiit.

Ministers may approve a draft members code, with or without modification, or may
substitute acode of their own devising. If abody failsto submit adraft code within the
due time, Ministers may devise a code themselves.

Once such a code has been approved, substituted or devised it should be referred to as
a‘“members code”.

Once approved, amembers’ codewill comeinto effect on adate fixed by Ministersand
they will notify the relevant public body of that date. Subsection (9) explainsreferences
to the members' codein the remainder of the Act - when used in relation to a devolved
public body, the phrase means the code applicable to that body.

Section 4 Revisal etc of members codes

12.
13.

14.

15.

16.

This section provides for the revisal of members' codes.

A public body may submit or may be required by Scottish Ministers within such time
as they direct to submit, a draft revisal or re-issue of the members' code. Subsection
(2) provides that Ministers may approve the revisal or re-issue, with or without
modification; or substitute a revisal or re-issue of their own devising; or themselves
revise or re-issue the members' code if the body has failed to submit a revisal or re-
issue after being required to do so by Ministers.

If it appears to Ministers that a members' code is not, or is no longer, consistent with
the members’ model code they may require that body to submit a revise or re-issue of
the code.

If it appears to Ministers that the members' codeis not, or isno longer, consistent with
the members model code and they consider that it is expedient in the public interest,
they may revise or re-issue the members code without having previously required that
public body to submit a draft revisal or re-issue.

Any revisal or re-issue of a members code shall come into effect on a date fixed by
Ministers and they will notify the relevant public body of that date.
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Section 5 Duties of councils and devolved public bodies

17. Thissection placesaduty on every council and those devolved public bodies covered by
this Act to promote the observance of high standards of conduct by their members and
assi st them to observe the code that pertainsto them. Thisshould be donein accordance
with any guidance issued by the Standards Commission for Scotland.

Section 6 I ssue of guidance by the Standards Commission

This section places a general duty on the Commission to issue guidance to councils
and devolved public bodies stating how it will interact with them and how they will be
expected to act in relation to the Commission. The Commission is required to consult
with such associations of local authorities as may have an interest and with any other
person it thinksfit prior to issuing any guidance.

Section 7 Register of interests

18. This section imposes aduty on councils and devolved public bodies covered by thisBill
to maintain and allow the public access to aregister of their councillors' or members
interests. This duty has to be exercised in line with regulations made by Ministers
and, guidance issued by the Standards Commission. Regulations made by the Scottish
Ministers under this section are subject to negative resolution procedure.

Part 2
Enforcement

Section 8 Standards Commission for Scotland

19. This section provides for the establishment of the Standards Commission for Scotland
and for its duties and functions: it should be read in conjunction with schedule 1. The
Commission will have a minimum of three members, appointed by Scottish Ministers,
after consultation with representatives of local government or any other persons they
seefit. Thesection also providesfor Ministersto confer additional functionsrelating to
the conduct of councillors and members of devolved public bodies on the Commission
by means of a statutory instrument subject to negative resolution. Ministers may
give different directions to the Commission in relation to councillors and members of
devolved public bodies. Provision isalso made for the Commission to consult with the
Accounts Commission for Scotland and the Commissioner for Local Administration in
Scotland in relation to those of its functions which affect matters within the functions
of those bodies.

Section 9 Appointment of Chief I nvestigating Officer and staff

20. This section providesfor the appointment by Ministers of a Chief Investigating Officer
(ClIO) to investigate and report to the Commission on cases where it is alleged that a
councillor or member of a public body has contravened a relevant code: it should be
read in conjunction with schedule 2. The CIO may employ peopleto assist himor her in
carrying out his or her work, on such terms and conditions as the CI O, with the consent
of Ministers, may determine. The CIO may delegate functionsto such persons. Anyone
who isamember of the Commission, aScottish local authority or any committee or sub-
committee of a Scottish local authority, ajoint board or joint committee, or a member
of adevolved public body, may not be appointed under this section.

Section 10 Relationship between Commission and Chief I nvestigating Officer

21, This section requires the CIO, in carrying out the functions of that office, to comply
with directions given by the Commission. However, the Commission will not have
powers to direct the ClO about the way in which an investigation is carried out.
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Section 11 Chief I nvestigating Officer to provide Commission with information

22.

This section requires the CIO to provide the Commission with such information
covering the discharge of hisor her functions as the Commission requires.

Section 12 Conduct of Chief Investigating Officer’ s investigations

23.

24,

Subject to any directions given to the Chief Investigating Officer by the Commission,
the CIO has discretion asto whether, when and how any investigation should be carried
out. Such investigations should, as far as possible, be conducted in confidence and
may take place whether or not the person whose conduct is to be investigated is still a
councillor or member of adevolved public body. The CIO may arrange for any person
to assist or advise him or her in an investigation and may pay such fees or alowances
to that person as the CIO, with the approval of Ministers, may fix. If it appears that
an investigation will not be completed within three months, the CIO will inform the
Commission, the councillor or member who is the subject of the investigation, and the
relevant council or devolved public body.

Subsection (6) provides that the CIO, so far as possible, only consider an investigation
into alleged misconduct wherethe all egation ismadein writing and signed by the person
making the allegation.

Section 13 Chief I nvestigating Officer’s powers

25.

26.

27.

For the purposes of an investigation, the CIO may require any person who, in his or
her opinion, is able to give relevant information or produce relevant documents, to do
s0. The CIO will have the same powers as the Court of Session when dealing with civil
proceedings to enforce the attendance and examination of witnesses and the production
of documents.

If, any person, without reasonable excuse, obstructs the CIO’s functions or does
anything in relation to an investigation which, had that investigation been proceedings
in the Court of Session, would be contempt of court, the CIO may certify that conduct
to the Court of Session. Where such conduct is certified, the Court of Session may deal
with that person asif the conduct had taken place in relation to the Court of Session.

For the purposes of this section “documents’ should be interpreted to include
information held by means of a computer or in any other electronic form.

Section 14 Chief I nvestigating Officer’ sreports

28.

29.

30.

This section provides for the handling of reportsfrom the CIO. Except where he or she
is directed to report by the Commission, it is at the CIO’ s discretion whether to submit
areport to the Commission in relation to any investigation.

Where areport concludes that a councillor or amember of a devolved public body has
contravened the councillors code or the members' code respectively, that report shall
not be submitted to the Commission unless the councillor or member of a devolved
public body has been given a copy of the proposed report and has had an opportunity
to make representations on the alleged contravention and the proposed report.

At the sametimethat acopy of the proposed report isgiven to the councillor or member
of a devolved public body, the CIO will be required to give a further copy to the
appropriate local authority or public body.

Section 15 Publication of reports

31

This section provides that the Commission may publish areport submitted to it by the
ClO in whatever form it thinks fit and send it to whomsoever it thinks fit.
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Section 16 Action on receipt of reports

32.

This section provides that, on receiving a report from the CIO, the Commission may
direct the CIO to carry out further investigations, may hold a hearing or may take no
action. Where it holds a hearing or directs the CIO to carry out further investigations,
the Commission has discretion as to when it does so.

Section 17 Hearings before Commission

33.

This section providesfor the procedure at hearings held by the Commission. Subject to
certain conditions, the procedure at a hearing shall be determined by the Commission.
Those conditions are:

e The Commission may consider alleged contraventions of the councillors’ code by
more than one councillor or of the members’ code by more than one member of a
devolved public body at the same hearing.

* A hearing shall be conducted by no fewer than three members of the Commission,
selected by the Convener of the Commission. The Convener may be one of the
three members.

e A councillor or member of a devolved public body whose conduct is being
considered by ahearing is entitled to be heard in person or to be represented by any
other person (including counsel or a solicitor).

 Members of the Commission conducting a hearing may administer oaths and
may require any person to attend the hearing, to give evidence and to produce
documents.

* The Commission cannot compel any person to give any evidence or produce any
documentsif they could not be compelled to do soin civil proceedingsin the Court
of Session.

* Anyone who, without reasonable excuse, fails to obey a requirement to attend a
hearing, give evidence or produce documentsis guilty of an offence and liable on
summary conviction to afine not exceeding level 3 on the standard scale (currently
£1000).

e The Commission may pay persons appearing at a hearing or attending it for the
purposes of giving evidence or producing documents such expenses or allowances
asit thinksfit.

* Hearings should be held in public, unless the members of the Commission
conducting the hearing consider that it isin the public interest that it, or any part of
it that they specify, should be held in private.

Section 18 Findings of hearings

34.

35.

This section reguiresthe members of the Commission conducting ahearing to statetheir
findingsin writing and to give acopy to the councillor or member of a devolved public
body who was the subject of the hearing, the appropriate local authority or devolved
public body, any other person the Commission considers should receive a copy; and,
any other person who has paid the Commission’ s reasonable charge.

A duty, which cannot be delegated to a committee, sub-committee or officer, is placed
on acouncil or devolved public body receiving findings to consider them within three
months of receipt or such longer period as the Commission may specify.
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Section 19 Action on finding of contravention

36.

37.

38.

39.

40.

41.

42.

This section deals with the sanctions available to the Commission if it considers that
acouncillor or member of a devolved public body has breached a relevant code. The
Commission must impose one of the following four sanctions:

e censure;

e partial suspension of the councillor or member from attending one or more, but not
all, of the following: all meetings of the council or body; all meetings of one or
more committees or sub-committees of the council or body; all meetings of any
other body on which that councillor or member isarepresentative or nominee of the
council or body. The maximum period of suspension will be one year. In the case
of a councillor, where the period of suspension goes beyond the date of the next
local government election, then the period of suspension will cease on that date;

» suspension of the councillor or member from attending al of the meetings of the
council or body, of any committee or sub-committee of that council, or body; and
of any other body on which the councillor or member isarepresentative or nominee
of the council or body. The maximum period of suspension is one year. In the case
of a councillor where the period of suspension goes beyond the date of the next
local government election, then the period of suspension will cease on that date;

» disgudification. In the case of a councillor, from being a councillor, being
nominated as a councillor or being elected as a councillor; in the case of a
member of a devolved public body, removing the member from that body and
disgualifying him or her from being a member of that body. The maximum period
of disqualification isfive years.

Disqualification of a councillor has the effect of vacating that councillor’s office and
terminating his or her membership of any committee, sub-committee, joint committee,
joint board or any other body on which that councillor sits as a representative of that
local authority.

Where the Commission disqualifies a councillor or member, it may go on to impose
the following further sanctions.

Where the councillor is also a member of a devolved public body other than as
a representative or nominee of the council or is the Water Industry Commissioner
for Scotland, the Commission may aso remove and disqualify that person from
membership of that body (provided the members' code applicable to that body is then
in force) or from office as the Water Industry Commissioner.

Where a member of a devolved public body is also a councillor, a member of any
other devolved public body or is the Water Industry Commissioner for Scotland, the
Commission may also disqualify that person from being acouncillor and may direct that
that person be removed from membership and disqualified in respect of membership
of any other devolved public body (provided the members code applicable to that
body isthen in force) and may disqualify that person from office as the Water Industry
Commissioner

On imposing the sanction of suspension on a member of a devolved public body, the
Commission may also direct that any remuneration or allowance deriving from that
membership and payable to that member be reduced or stopped.

The Commission shall, after consulting such associations of local authorities and any
other bodies or personsasit thinksfit, i ssue guidance on the extent to which acouncillor
should engage in the activities of a councillor during a period of suspension.
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Section 20 Duty of Commission to provide information

43.

This section places a duty on the Commission to give written notice to a councillor or
member of adevolved public body, whose alleged contravention of the councillors’ or
members codesisto be the subject of ahearing, of the procedure to be followed at the
hearing and the sanctions which may be imposed following afinding of contravention.

Section 21 Interim reports on investigations and action thereon

44,

45.

46.

47.

48.

49,

50.

51.

The Chief Investigating Officer may, and if so directed by the Commission, shall,
submit an interim report on an investigation to the Commission.

On receipt of an interim report, the Commission, if it considers that the CIO's
investigation is likely to be prejudiced by not suspending the councillor or member or
that it isin the publicinterest to impose interim suspension, may suspend the councillor
or member of a devolved public body for a period not exceeding three months, from
attending all meetings of the council or body of which he or sheisamember, and of any
committee or sub-committee of that council or body, and of any other body on which
that councillor or member is a representative or nominee of the council or body.

The Commission is not required to hold a hearing before imposing interim suspension
but it is required to give the councillor or member of a devolved public body an
opportunity to make representations on the alleged contravention and on the interim
report.

The Commission’ sdecision will be sent inwriting and copies given to the councillor or
member whose alleged contravention of the respective codeisthe subject of theinterim
report, the local authority or devolved public body of which that person is a member,
and any other person who has paid the Commission’s reasonable charge.

The period of interim suspension shall come to an end when the Commission finds
under section 18 that there has been no contravention of the councillors or members
code, when a sanction has been imposed on a councillor or a member of a devolved
public body under section 19, or when it is concluded no hearing is required.

If aperiod of suspension has not been brought to an end by one of the occurrences set
out in the paragraph above then it may be renewed by the Commission for a period not
exceeding three months.

A period of interim suspension imposed on a councillor shall continue until any local
government election. If that councillor is re-elected then the Commission may re-
impose that interim suspension.

Whereinterim suspension isimposed on a councillor or amember of adevolved public
body, it will have no effect on either the basic allowance or special responsibility
allowance payable to the councillor or any salary, daily or periodic alowance,
remuneration or honorarium normally payable to the member of the devolved public
body.

Section 22 Appeals from Commission

52.

53.

This section provides for appeals to the Sheriff Principal by acouncillor or member of
adevolved public body against afinding by the Commission and against the imposition
of interim suspension, suspension or disqualification.

There is a further appea to the Court of Session which will have the same
powers available to it to determine any appea as are available to the Sheriff
Principal. Subsection (9) allows for the Commission to be a party to an apped.
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Section 23 Special provision for enforcement and suspension in case of Crown
appointments

54, This section makes special provision for members of devolved public bodieswho have
been appointed by Her Majesty.

55. A recommendation to the First Minister will be made by the Commission whereit finds
that a Crown appointee isin breach of a members code of conduct. Subsections (3)
and (4) make provision as to the First Minister’'s recommendation to Her Majesty on
sanctions and the subsequent action that may be taken. Subsections (5) to (9) make
provision as to interim suspension in respect of a Crown appointee.

Section 24 Special provision for employee and ex-officio members of devolved
public bodies

56. This section makes provision as regards members of a devolved public body who are
employee or ex-officio members of that body. Subsection (2) sets out the action to be
taken by the Commission following receipt from the Chief Investigating Officer of an
interim or final report relating to such a member.

Section 25 Special provision for the Water I ndustry Commissioner

57. This section provides for Scottish Ministers to issue a code of conduct for the Water
Industry Commissioner for Scotland, to be known as the “Water Commissioner’s
Code’, and in doing so to have regard to the members model code. In particular, the
Water Commissioner’s Code must contain any applicable, mandatory provisions of
the members' model code. Scottish Ministers may also revise and re-issue the Water
Commissioner’s Code.

58. The Water Industry Commissioner is subject to the enforcement provisions of Part 2
of the Act, with the exception of sections 19 and 21, in the same way as they apply in
respect of amembers' code and the conduct of a member of a devolved public body.

59, If the members of the Commission conducting a hearing conclude that the Water
Industry Commissioner has contravened the Water Commissioner’s Code, they may
impose one of the following sanctions:

e censure; or

* remove the Water Industry Commissioner from office and disqualify that person
from that office for up to five years. Where the Commission imposes removal and
disqualification from office, they may aso remove that person from membership
of any devolved public body (to which the Act then applies) of which he or sheis
amember, and disqualify that person from being (or being nominated for election
or being elected) a councillor, for up to five years.

Section 26 Appeals by the Water industry Commissioner

60. This section sets out the provisions for an appeal by the Water Industry Commissioner
against a finding of a contravention of the Water Commissioner’s Code, and the
imposition of sanctions, by the Commission. The provisions are analogous to those set
out in section 22 relating to appeals from councillors and members of devolved public
bodies.

Section 27 Protection from actions of defamation

61. This section provides that any statement made in pursuance of the purposes of the Act
by the Commission or any of its employees or by the CIO or any of that Officer’'s
employees shall be absolutely privileged.
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Part 3
General and Miscellaneous Provisions Relating to Parts 1 and 2

Section 28 Definitions
62. Subsection (1) provides alist of definitions of terms used in Parts 1 to 3 of this Act.

63. Subsections (2) to (5) providethat Scottish Ministers may add bodiesto or delete bodies
from the list of devolved public bodiesin schedule 3. Thisis done by order and such
an order may contain such additional provisions as appear to Scottish Ministers to be
necessary or expedient.

Section 29 Suspension and disqualification of councillors: supplementary and
consequential provisions

64. Section 35 of the Local Government (Scotland) Act 1973 makes provision as to the
vacation of office by councillors who fail to attend council meetings. This section
amends section 35 so that absence from meetings during a period of suspension
under sections 19 and 21(2) of this Act or under section 103F or 103G of the
Loca Government (Scotland) Act 1973 is left out of the account for the purposes of
section 35(1) and does not result in the vacating of office. Section 36 of the 1973 Act,
which dealswith the date when casual vacanciesin office occur, isamended to provide
that, where a councillor is disqualified from office under section 19, a casual vacancy
is deemed to arise on the date on which the office becomes vacant by operation of
section 19(3).

Section 30 Modification of enactments etc

66. This section enables Ministers to make modifications to existing statutory provisions
governing the conduct of acouncillor, amember of adevolved public body, or the Water
Industry Commissioner for Scotland. Modifications may also be made to any existing
statutory provisions governing the tenure of office, suspension, removal from office,
disgualification or discipline of any such person. These modifications may be made
by order to ensure consistency of those provisions with this Act and the provisions of
any code made under it.

Section 31 Preservation of previouslaw and rulesin relation to members of
devolved public bodies

67. This section preserves any previously existing statutory provisions relating to the
conduct of members of devolved public bodies, and their tenure of office, suspension,
removal, disqualification and discipline except insofar as such provisions may be
modified under section 30 and subject to any repeals made in section 36 and schedule
4 to thisAct.

Part 4
Codes of Conduct for Member s of Other Bodies

Section 32 Codes of conduct for members of certain Scottish public authorities

68. This section provides for codes of conduct for members of other public bodies which
are not devolved public bodies. It requires the Scottish Ministers to issue a code or
codes of conduct for members of Scottish public bodies specified by them by order. It
places members of those bodies under aduty to have regard to therelevant code. Codes
may provide differently in respect of members of different bodies.
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Functions of Controller of Audit and Accounts Commission for Scotland

Section 33 Procedure for special reports and modification of surcharge provisions

69.

70.

71.

72.

73.

74.

75.

76.

This Part provides for repeal of the surcharge provisions in Part VII of the Local
Government (Scotland) Act 1973. It amends that Act to provide the Accounts
Commission for Scotland and the Controller of Audit with anew procedure for special
reports where an item of account is contrary to law, or where failure by any person
to bring any sum into account, or where negligence or misconduct by a councillor or
an officer of a council has led to aloss or deficiency in public funds. The Accounts
Commission can consider, and if necessary impose, a similar range of sanctions as are
available to the Standards Commission when considering breach of codes of conduct.

Subsection (1) amends section 102 of the 1973 Act to give the Controller of Audit
discretion whether to submit a special report to the Accounts Commission.

The report may not be submitted to the Accounts Commission until the council, and
any person named in the report as being culpable in the matter, has been given a copy
of the proposed report and an opportunity to make representations to the Controller on
the proposed report and on any of the matters dealt with init.

Subsections (2) and (4) repeal the provisions, contained in sections 103 and 104 of
the 1973 Act, relating to the imposition by the Accounts Commission surcharges on
councillors and officers of local authorities.

Subsection (3) provides anew procedure for the handling of specia reports by inserting
severa new sections after section 103 of the 1973 Act. These new sections are largely
modelled on sections 15 to 22 of this Act.

Section 103A provides for the publication of specia reports. The Accounts
Commission may publish a special report submitted to it by the Controller of Audit, if
it thinksfit, and in whatever form it thinks fit.

Section 103B provides for action by the Accounts Commission on receipt of special
reports. On receiving areport from the Controller of Audit, the Accounts Commission
may direct the Controller of Audit to carry out further investigations may hold ahearing
or may state a case on a question of law for the opinion of the Court of Session. It has
discretion to do none of these but must hold a hearing if asked to do so by the local
council concerned or by any person named or referred to in the special report asin some
way responsible for the report being required; and it must state a case if it is directed
to do so by the Court of Session.

Section 103C makes provision as to the procedure to be followed at hearings on
specia reports (referred to in these notes as “ specia hearings’) held by the Accounts
Commission. Subject to certain conditions, the procedure at a specia hearing shall be
determined by the Accounts Commission. Those conditions are:

e TheAccounts Commission may, at aspecial hearing, consider allegations of blame
againgt, or alegations of failure, negligence or misconduct by, more than one
officer or member of alocal authority.

* A gpecia hearing shall be conducted by no fewer than three members of the
Accounts Commission, selected by the Chairman of the Accounts Commission.
The Chairman may be one of the three members, and for the purposes of such a
hearing the quorum of the Accounts Commission shall be three.

e An officer or member of a local authority whose responsibility for an item of
account being contrary to law, or whose alleged failure, negligence or misconduct
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is being considered by a special hearing, is entitled to be heard either in person or
to be represented by any other person (including counsel or a solicitor).

* The members of the Accounts Commission conducting a special hearing may
administer oaths and may require any person to attend, to give evidence and to
produce documents. However no person can be compelled to give any evidence or
produce any documentsif they could not be compelled to do soin civil proceedings
in the Court of Session.

* Anyone who, without reasonable excuse, fails to obey a requirement to attend a
specia hearing, give evidence or produce documents is guilty of an offence and
liable on summary conviction to afine not exceeding level 3 on the standard scale.

e The Accounts Commission may pay persons appearing at a special hearing or
attending it for the purposes of giving evidence or producing documents, such
expenses or allowances as it thinksfit.

e Specia hearings are to be held in public, unless the members of the Accounts
Commission conducting the hearing consider that it isin the public interest for the
hearing, or any part of it, to be held in private.

Section 103D requires the members of the Accounts Commission conducting a special
hearing to statetheir findingsin writing and to give acopy to: any councillor or officer of
acouncil who were the subject of allegations considered at the hearing; the appropriate
council; any other person the Accounts Commission considers should receive a copy;
and any other person seeking a copy of the findings upon payment of a reasonable
charge.

Section 103E describes the action to be taken by a council on receipt of findings under
section 103D. The council must consider the findings, including any recommendations,
at a meeting of the full council within three months of receipt unless the Accounts
Commission has specified a longer period in writing. The meeting, and its subject
matter, must be advertised at least seven days in advance in a newspaper with local
circulation. The advertisement must include asummary of the Accounts Commission’s
findings and of any recommendations made.

After the meeting the council must notify the Accounts Commission of any decisions
madein responseto any recommendations, and publish asummary of those decisionsin
anewspaper with local circulation. The published summary must have been approved
by the Accounts Commission. It does not need to include any decision made in private
under section 50A(2) of the Local Government (Scotland) Act 1973 (which covers
confidential matters) or in pursuance of a resolution under section 50A(4) of the Act
(exempt information) but must indicate where documents are open for public inspection
in accordance with sections 50C and 50D of that Act.

Section 103F deals with the sanctions available to the Accounts Commission if it finds
that an item of account is contrary to law; that failure, negligence or misconduct by a
councillor or officer of acouncil have led to aloss or deficiency in public funds; or that
the accounts are mis-stated and the Accounts Commission is not satisfied that remedial
steps have been or are being taken.

The Accounts Commission has discretion to select one of the following options:
e impose no sanction;

» acouncillor or an officer of acouncil may be censured only, but otherwise no action
taken;

e acouncillor may be suspended from attending meetings of one or more but not all of
the following :- meetings of the council and of any committee or sub-committee of
that council, or any other body on which that member isarepresentative or nominee
of the council. The maximum period of suspension is one year. Where the period
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of suspension goes beyond the date of the next local government election, then the
period of suspension will cease on that date; or

» acouncillor may be suspended from attending meetings of the council and of
any committee or sub-committee of that council, or any other body on which that
member is a representative or nominee of the council. The maximum period of
suspension is one year. Where the period of suspension goes beyond the date of
the next local government election, then the period of suspension will cease on that
date; or

» acouncillor may be disgualified from being nominated as or being elected as a
councillor. The maximum period of disqualification isfive years.

Disqualification of a councillor would have the effect of vacating that councillor’'s
office and terminating his or her membership of any committee, sub-committee, joint
committee, joint board or any other body on which he or she sits either as a councillor,
or as arepresentative or nominee of that council.

The Accounts Commission may recommend to Scottish Ministers that the council be
directed to rectify its accounts. If it does so, it must forthwith send a copy of those
recommendations to the council and to any person it thinks fit. Scottish Ministers may
make an order giving effect to such recommendations, with or without modifications
or may decline sych recommendations. 1f Scottish Ministers make any such order, the
council concerned must give effect to it.

The Accounts Commission may also include in its findings such recommendations as
it thinks fit.

New section 103G makes similar provision for interim reports and interim suspension
asin section 21.

Section 103H provides that any statement made by the Accounts Commission or its
agents, or the staff of Audit Scotland working on the Accounts Commission’s behalf,
or the Controller of Audit, in pursuance of the new special report procedure shall be
absolutely privileged.

Section 103J provides for an appeal to the Sheriff Principal against a finding of, the
imposition of a sanction by, or the imposition of interim suspension by, the Accounts
Commission following a special hearing.

A number of grounds of appeal are available. Inthe case of an appeal against findings,
these are that the finding was based on an error of law; that there was procedural
impropriety in the conduct of the special hearing; that the Accounts Commission acted
unreasonably in the exercise of its discretion; and that the Accounts Commission’s
finding was not supported by the facts. In the case of an appeal against sanction the
grounds of appeal are that the sanction imposed was excessive, or that the Accounts
Commission had acted unreasonably in the exercise of its discretion. In the case
of appea against an interim suspension, the ground of appeal is that the Accounts
Commission has acted unreasonably in the exercise of its discretion.

An appeal must be lodged within 21 days of the finding being sent to, or the sanction
or suspension being imposed upon, the officer or member. The finding or sanction
continues to have force notwithstanding the appeal.

In disposing of the appeal, the Sheriff Principal may confirm or quash the finding, and
may remit the matter back to the Accounts Commission to reconsider. In the case of
a sanction, confirm or quash the sanction and he may substitute a lesser sanction. He
may award expenses.

An appeal from the decision of the Sheriff Principal isavailableto the Court of Session.
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92. The Accounts Commission may be a party to an appeal to the Sheriff Principal or to an
appeal arising from the decision of the Sheriff Principal.

93. Subsection (4) repeal s section 104 of the Local Government (Scotland) Act 1973 which
makes provision as to the role of the Scottish Ministers in surcharge procedure. The
repeal of section 104 completesthe removal of the surcharge procedureswhich are now
replaced by section 103A to J.

Part 6
Changesin Law about Teaching and Welfare of Children

Section 34 Repeal of section 2A of Local Government Act 1986

94. This section repeal s section 2A of the Local Government Act 1986, which wasinserted
in that Act by section 28 of the Local Government Act 1988.

Section 35 Councils' dutiesto children

95, This section places anew duty on each Scottish council in respect of itsfunctionswhich
relate principally to children. Under thisduty each council must haveregardto thevalue
of stable family lifein achild's development; and to the need to ensure that the content
of teaching is appropriate to each child’ s age, understanding and stage of development.

96. Subsection (2) provides a definition of “children” and “child’. The effect of the
definition is that the new duty applies in the performance of functions which relate
principally to children of school age - i.e. those who have attained the age of 5 years but
have not attained the age of 16 years- and that the second limb of the duty (section 35(1)
(b)) requires councils to have regard to what is appropriate having regard to each such
child’s age, understanding and stage of development. Thereferenceto “child’s’ in the
first [imb of the duty (section 35(1)(a)) is not so restricted. Thus, that limb of the duty
will require councils to have regard to the value of stable family life in any child's
development.

Part 7
General and Miscellaneous Provisions Relating to Parts 1 to 6

Section 36 Repeals

97. Thissection dealswith therepeals, detail s of which are set out in schedule 4. Therepeal
of section 39, which defines “ pecuniary interest”, of the Local Government (Scotland)
Act 1973 does not extend to that section asit has effect for the purposes of section 68(1)
of that Act which governs the disclosure of pecuniary interests by local government
officers. Section 39 isrepealed in all other regards.

Section 37 Citation, commencement and transitional provision

98. This section makes provision as to citation, commencement and transitional
provisions. The Act will come into force on a day (or different days) specified by
Scottish Ministers by order made by statutory instrument. Scottish Ministers may make
transitional arrangements if they consider it necessary or expedient to do so.

Schedules

Schedule 1 The Standards Commission for Scotland

99. Schedule 1 makes provision as to status, powers and proceedings of the Standards
Commission for Scotland and the appointment, tenure and remuneration of members
of the Commission and employees of the Commission.
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Schedule 2 Chief I nvestigating Officer

100.

Schedule 2 makes provision as to the appointment, status and staff of the Chief
Investigating Officer.

Schedule 3 Devolved Public Bodies

101.

Schedule 3 lists the devolved public bodies to which Parts 1 to 3 of the Act apply.

Schedule 4 Repeals

102.

Schedule 4 details consequential repeals made under the Act.

FINANCIAL MEMORANDUM

I ntroduction

103.

The main costs of implementing the provisions of this Act relate to the setting up and
running of the Standards Commission for Scotland. These costswill fall to the Scottish
Executive.

Costs on the Scottish Administration

104.

105.

106.

107.

108.

109.

110.

The Act provides for the creation of a Standards Commission for Scotland. This
Commission will have overall responsibility for dealing with allegations of breaches of
the new codes of conduct for councillors and members of relevant public bodies. The
Act provides that the expenses of the Commission will be paid out of money provided
by Ministers.

The Act also provides for the appointment of a Chief Investigating Officer (C1O) who
will be responsible for investigating alleged breaches of the codes of conduct. The CIO
will be appointed by Scottish Ministers and will not be a member of the Commission.
The CIO' s salary and expenses will be paid out of money provided to the Commission
by Scottish Ministers.

There is considerable uncertainty about the level of allegations the Standards
Commission islikely to face. Given the difficult in predicting workload, the Act is not
prescriptive about the Commission’s size, although it will require a minimum of three
members, who may befull or part time, to carry out itsfunctions. One of these members
may be the Convener of the Commission. If casel oad demands further members may be
appointed. The Commission will require administrative staff and these will be provided
by Scottish Executive staff on secondment. Thiswill allow sufficient flexibility to create
the complement of staffing required by the workload of the Commission.

The main costs of the Commission itself will comprise staffing, accommodation, and
travel and subsistence costs. In addition to these there will be capital costs, which will
principally arise at the outset, for items such as furniture and computers.

The Act provides for the Commission to hold ahearing into an alleged breach of acode
of conduct on receipt of areport from the ClIO. These hearings will beinquisitorial not
adversarial and the Commission will have discretion to conduct these hearings in the
manner it thinksfit. It is expected that the Commission will wish to take evidence from
relevant individual s during a hearing and it will have discretion to pay expensesin this
connection.

The total annual costs of the Commission, including those of the ClIO, are expected to
be £400,000-£450,000. Initial start up costs are expected to be £70,000.

The new ethical framework is expected to be established and to come into force in
Spring 2001. The start up costs of the Commission will arise in 2000/2001; annual
running costs will begin in the latter part of the same financial year.
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Costson Local Authorities and Relevant Public Bodies

111

The Act will impose anew duty on local authorities and relevant public bodiesto assist
their members to observe the relevant code of conduct. The Act providesflexibility for
each of these bodies to carry out that duty in a way that is appropriate to individual
circumstances, for example by establishing a standards committee, and by provision of
advice and training to members. While thiswill be anew statutory duty it is recognised
that local authorities and public bodies currently provide assistance to their members
in relation to existing codes of conduct. Any new expenditure arising from this duty is
expected to be minimal.

Teaching and welfare of children

112.

113.

Repeal of section 2A isexpected to be cost neutral. Repeal of section 2A will removea
constraint onlocal authoritiesand will not requirethem to commit any expenditure. The
Executive has set out the review of the package of safeguards in relation to education
that will be undertaken before repeal comes into force. This review will incur some
costs for the Executive but these are not expected to be significant.

Section 26 will place a new duty on councils in regard to the performance of their
functions in respect of children. The Executive believes that this provision builds on
local authorities’ duty of care and gives a statutory basisto the sensitive and appropriate
teaching and delivery of servicesto children. Accordingly, it should not place a new
financial burden on local authorities.

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE

114.

On 29 February 2000, the Minister for Communities (Wendy Alexander) made the
following statement:

“In my view, the provisions of the Ethical Standardsin Public Life etc. (Scotland) Bill
would be within the legislative competence of the Scottish Parliament.

PRESIDING OFFICER’'SSTATEMENT ON LEGISLATIVE

Competence

115.

On 29 February 2000, the Presiding Officer (Sir David Steel) made the following
Statement:

“In my view, the provisions of the Ethical Standardsin Public Life etc. (Scotland) Bill
would be within the legislative competence of the Scottish Parliament.
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