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EXPLANATORY NOTES

INTRODUCTION

1 These Explanatory Notes have been prepared by the Scottish Government in order to
assist thereader of the Act. They do not form part of the Act and have not been endorsed
by the Parliament.

2. The Notes should be read in conjunction with the Act. They are not, and are not meant
to be, acomprehensive description of the Act. So where a section or schedule, or a part
of a section or schedule, does not seem to require any explanation or comment, none
isgiven.

BACKGROUND TO THE ACT

3. The Act amends the Education (Additional Support for Learning) (Scotland) Act 2004
(“the 2004 Act”) which cameinto force on 14 November 2005. The 2004 Act introduced
a new system for identifying and addressing the additional support needs of children
and young persons who face a barrier to learning. References to young persons are to
those aged 16 or 17 who are still receiving school education.

4, The 2004 Act sets out how children with additional support needs should be provided
for by education authorities, supported, where necessary, by appropriate agencies, such
as Health Boards, Careers Scotland and other local authorities.

5. The 2004 Act made provision for the establishment of new independent Additional
Support Needs Tribunalsfor Scotland (“the Tribunal™). The Tribunal hears and decides
appeals made by parents against the decisions by or failures of education authorities
in relation to a co-ordinated support plan. Reference to the Tribunal may also be made
regarding the refusal of a placing request in certain circumstances.

0. In determining all its decisions and directions, the Tribunal must take account of the
code of practice published by the Scottish Ministers. The 2004 Act also provides for
the Tribunal to be governed by rules of procedure and regulations separate from the
code of practice.

7. Her Majesty’s Inspectorate of Education (“HMIE”) conducted a 2 year inspection
programme into how local authorities were implementing the 2004 Act. An interim
report of their findingswas published in October 2006 and thefinal report was published
on 14 November 2007. The report highlighted that authorities did not always provide
sufficient information for parents, children and young people about their rights under
the new legiglation.



8.

10.
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There have been two recent Court of Session judgements which concerned the
interpretation of the 2004 Act:

Gordon, Appellant 2007 FamLR 76, in which Lady Dorrian accepted the
appellant’ s argument that none of the circumstances described in section 18(4)(a)
to (c) existed on the day on which the placing request was refused, namely:

0 Section 18(4)(a): a co-ordinated support plan has been prepared (and not
discontinued) for the child or young person,

0 Section 18(4)(b): no such plan has been prepared, but it has been established
by the education authority that the child or young person requiressuch aplan, or

0 Section 18(4)(c): the education authority have decided that the child or young
person does not require such a plan and that decision has been referred to a
Tribunal under subsection (1).

Therefore, as a result, the Tribunal did not have the jurisdiction to hear the placing
reguest appeal .

WD v Glasgow City Council 2007 SLT 1057, held that the Tribunal does not have
jurisdiction to hear appealsin relation to out of area placing request decisions and
that parents of children with a co-ordinated support plan cannot make out of area
placing requests. The ruling also infers that parents of children with additional
support needs cannot make out of area placing requests.

This Act amends the 2004 Act in light of the HMIE reports, recent Court of Session
rulings, the annual report from the President of the Additional Support Needs Tribunals
for Scotland and informed observationsin light of practice.

The Act makes the following adjustments to the 2004 Act:

it permits parents of children with additional support needs and young people with
additional support needs, including those with co-ordinated support plans, to make
out of area placing requests.

following the refusal of an out of area placing request in respect of achild or young
person who has a co-ordinated support plan, isbeing considered for a co-ordinated
support plan, or in respect of whom the education authority have decided does
not require a co-ordinated support plan and that decision has been referred to the
Tribunal, aparent or young personisableto appeal the decision to refusethe request
to the Tribunal. Where the placing request is to a special school the decision to
refuse the request will be referable to the Tribunal whether or not a co-ordinated
support plan isinvolved.

following the submission of an out of area placing request, aparent or young person
is able to access mediation from the potential host authority regarding the placing
request.

following a successful out of area placing request, parents or a young person are
ableto access mediation and/or dispute resol ution from the host authority regarding
that authority’ s functions under the 2004 Act.

following asuccessful out of areaplacing request for achild or young person with a
co-ordinated support plan, the new host authority are under a duty to seek and take
account of information and advice from the education authority from which the co-
ordinated support plan was transferred as well as any agencies or personsinvolved
in providing support under the co-ordinated support plan prior to its transfer.

it enablesthe decision of an education authority refusing aplacing request in respect
of aplacein a Scottish special school to be referred to the Tribunal and also alows
the decision of an education authority refusing a placing request in respect of a
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place in aschool in England, Wales and Northern Ireland which is a school making

provision mainly or wholly for children or young people with additional support
needs to be referred to the Tribuna whether or not a co-ordinated support plan is
involved.

it provides that when hearing a placing request appeal in respect of a place in a
special school, the Tribunal hasthe power to confirm the decision of the authority or
overturn the decision of the authority and specify when the placing request should
commence and make any amendments to a co-ordinated support plan.

it extends the power of the Tribunal, when considering a placing request appeal,
to enable it to specify atime scale for placing the child in the school specified in
the placing request.

it ensures that any reference transferred back to the sheriff from the Tribunal will
be treated asif it were an appeal made directly to the sheriff in the first instance.

where achild is being educated outwith the areain which he or shelives as aresult
of asuccessful out of area placing request, it prevents the education authority (the
host authority) from recovering the cost of providing any mediation and/or dispute
resol ution servicesfrom the authority for the areain which the child lives (the home
authority).

where a child is being educated outwith his or her home authority as a result of
a successful out of area placing request, responsibility for the child’s or young
person’s education and carrying out all of the duties under the 2004 Act transfers
to the host authority.

where a child is being educated outwith his or her home authority as a result
of arrangements made or entered into by the authority for the area to which the
child or young person belongs with another authority, responsibility for the school
education of the child or young person remains with the authority for the areato
which the child belongs.

it clarifies the definition of additional support by specifying that it is not limited to
support provided in an educational environment.

it requires authorities to apply the wider definition of 'additional support' to children
under school age other than prescribed pre-school children who have additional support
needs arising from a disability within the meaning of the Disability Discrimination Act
1995.

it requires Scottish Ministers to secure the provision of an advocacy service to be
available on request and free of charge to support parents and young people in
Tribunal proceedings.

it provides that the education authority are required to make arrangements for
the provision of independent mediation services which cannot include in-house
mediation services.

it provides that, where a parent or young person makes an application for dispute
resolution the Scottish Ministers may by regulations provide that application must
be made, to the Scottish Ministers.

it enables Scottish Ministers to make an order specifying certain persons from
which parents and young peopl e can obtain further advice, information and support
in relation to the provision for additional support needs, including support and
advocacy services asreferred to in section 14 of the 2004 Act and places education
authorities under a duty to publish information as to those persons.

it extends the rights of parents of children with additional support needs and
young people with additional support needs to enable them to request a specific
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assessment, such as an educational, psychological or medical assessment, at any

time,

it automatically deemsall looked after children and young peopleto have additional
support needs unless they do not require additional support in order to benefit from
education.

it provides that if a child under school age (generally under 5 years old), who
belongs to the authority’s area, is brought to the attention of the authority as
appearing to have additional support needs arising from a disability, then the
authority must provide additional support as appropriate.

it requires education authorities to provide parents of children with additional
support needs (and young persons with additional support needs), for whose school
education the authority are responsible, with all the information authorities are
required to publish under section 26 of the 2004 Act.

it providesthat, when carrying out their duties under section 26 of the 2004 Act, the
test to be used by authorities in establishing whether ayoung person lacks capacity
should relate solely to the young person’s ability to understand the information
published under subsection 26(1)(d).

it places authorities under a duty to ensure that a summary of the published
information is available, on request, from each place in the authority’ s area where
school education is provided and in any handbook or other publications provided
by the school that is for the purposes of providing general information about the
schooal or, as the case may be, the services provided by the authority, and on any
website maintained the school or the authority for that purpose.

it extendsthelist of matters onwhich authoritiesare required to publish information
to include any procedures established for the resolution of disputes.

it places authorities under a duty to seek and take account of the child's viewsin
relation to any information to be provided to an appropriate agency or agenciesin
relation to achild leaving school.

it permitsthe Tribunal to consider any placing request appeal, where aco-ordinated
support plan has been prepared or is being considered, at any time before final
determination by an education appeal committee or sheriff.

it extendsthetypesof referencesthat may be madeto the Tribunal to includefailure
by the education authority to provide, or make arrangements for the provision of,
the additional support contained in a co-ordinated support plan which is necessary
for the child or young person to achieve their educational objectives.

it extends the power of the Tribunal to enable it to require the education authority
to take action to rectify afailure by the authority to provide, or make arrangements
for the provision of, the additional support contained in a co-ordinated support
plan which is necessary for the child or young person to achieve their educational
objectives. It also enables the Tribuna to specify a timescale within which such
action must be taken.

it extends the circumstances in which the decision of an education authority to
refuse a placing request can be referred to a Tribunal, to include those decisions
where an education authority have issued their proposal to establish whether a co-
ordinated support plan is required.

it extends the circumstances in which parents and young persons can make
referencesto the Tribunal consequent on certain procedural failures of the education
authority.
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e it extends the jurisdiction of the Tribunal to alow it to consider references in

relation to an authority’s failure to comply with its duties in terms of post-school
transitions.

* it enables Scottish Ministers to make rules to allow a convener sitting aone to
consider certain references and to alow the Tribunal to review its decisions in
certain specified circumstances.

* it provides that following a decision of a Tribunal that requires an education
authority to do anything, the President of the Tribunal will have the power to
require the authority to provide him or her with information about the authority’s
implementation of the Tribunal decision.

e it provides the President of the Tribunal with the power to refer the matter to
Scottish Ministers where he or she is satisfied that the authority are not complying
with the Tribunal decision.

» itrequiresthat for the first five years after commencement of the Act, the Scottish
Ministers must report to the Scottish Parliament on what progress has been made
in ensuring that sufficient information relating to children and young people with
additional support needsisavailableto monitor theimplementation of the 2004 Act.

» it specifies the information that must be collected from education authorities and
published on an annual basis by the Scottish Ministers. This information must
include the number of children and young people with additional support needsfor
whose school education the authority are responsible, the principal factors giving
rise to those additional support needs, the types of support provided and the cost
of providing that support.

THE ACT —SECTION BY SECTION

Section 1: Placing requests

11.

12.

13.

Section 1 of the Act enables parents of children with additional support needsand young
persons with additional support needs including those with co-ordinated support plans
to make requests for their children or themselves (as appropriate) to attend a school
outwith the local authority area in which the child or young person lives. It does this
by amending paragraph 2 of schedule 2 to the 2004 Act to ensure that the description
of the education authority which is to consider a placing request is not restricted to
the authority which is currently responsible for the child or young person’s education
(see subsection (8)(a)). It also extends the jurisdiction of the Tribunal to enable it to
hear appeal s on refusal s of such out of area placing requests by amending section 18(3)
(e) of the 2004 Act to allow referral to the Tribunal of a placing request decision by
an education authority which is not the authority responsible for the child (or young
person) (see subsection (7)(b)(iv)).

The other provisions in section 1 make amendments that relate to placing requests to
ensure the existing system continues to operate in alogical manner. They also ensure
the system properly accommodates the possibility of an “out of area’ placing request
being made.

For children or young persons with additional support needswho are attending aschool
outwith the areain which they live following a successful out of area placing request,
section 1 also transfers the duty to keep under review any co-ordinated support plan
from the original home authority to the new host authority (see subsection (4)(a)). New
subsection (5A) is inserted to section 10 of the 2004 Act which places a duty on the
new host authority to carry out a review of the co-ordinated support plan as soon as
possible after the date of any transfer of the co-ordinated support plan from the home
authority to the host authority (time limits for conducting this review will be specified
in secondary legigation).
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Section 1 of the 2004 Act defineswhat is meant by the term “additional support needs’.

Subsection (2) amends the basis on which additional support needs are assessed to
accommodate out of area placing requests. It provides that a child’s or young person’s
additional support needs will be assessed against the provision made for children
or young people of the same age in schools run by the education authority that are
responsible for his’her education. Where no education authority are responsible for the
child’s or young person’ s education e.g. the child or young person is home or privately
educated, his/her additional support needs will be assessed against the provision made
for children or young people of the same age in schools run by the education authority
in which he/she lives.

Section 7 of the 2004 Act enables a request to be made to an education authority to
establish whether a child or young person belonging to that authority’s area, but for
whose education the authority are not responsible, has additional support needs or
requires a co-ordinated support plan. This allows the education authority for the areato
which the child belongs (the home authority) to comply with such arequest where the
child or young person is home educated, privately schooled or attending school under
themanagement of another authority (ahost authority). Section 1(3) amends section 7 of
the 2004 Act to restrict ahome authority from complying with such arequest in relation
to children and young people for whose school education any education authority are
responsible. The effect of thisis that where a successful out of area placing request is
made, the child or young person will be covered by the provisions in section 6 of the
2004 Act and will be unable to utilise the provision in section 7.

Subsection 6 inserts new subsection (3A) into section 12 of the 2004 Act and provides
that, where a child or young person with a co-ordinated support plan moves from a
school in one authority areato aschool in another authority (e.g. following a change of
residential address or asuccessful out of areaplacing request for achild or young person
with a co-ordinated support plan), the new host authority are under a duty to seek and
take account of information and advice from the education authority from which the
co-ordinated support plan was transferred as well as any agencies or persons involved
in providing support under the co-ordinated support plan prior to its transfer.

Section 18(3) of the 2004 Act lists the matters that can be referred to the Tribunal.
Subsection 7(a) inserts a new paragraph (da) into section 18(3) to enable the decision
of an education authority refusing a placing request in respect of a place in a Scottish
special school to bereferred to the Tribunal. It also allows the decision of an education
authority refusing aplacing request in respect of a placein aschool in England, Wales
and Northern Ireland which is a school making provision mainly or wholly for children
or young people with additional support needsto be referred to the Tribunal.

Section 18(3)(e) of the 2004 Act enables a decision of an education authority refusing
a placing reguest to be referred to the Tribunal in cases where a co-ordinated support
plan has been prepared or is being considered. Subsection (7)(b)(ii) providesthat where
aplacing request to a special school (including those in England, Wales and Northern
Ireland) is submitted on behalf of achild or young person with additional support needs
who has a co-ordinated support plan on the horizon, thereisonly one appropriate appeal
route in place under section 18(3)(da). Without this subsection there would be two
different appeal routes: one for children with additional support needs wanting to go
to a special school and the other for those that have a co-ordinated support plan on the
horizon.

Section 18(7) of the 2004 Act providesthat referencesto the Tribunal on therefusal of a
placing request can only be made oncein each 12 month period unless the co-ordinated
support plan has been reviewed in that period, or a Tribunal has ordered a co-ordinated
support plan to be amended or prepared. Subsection (7)(€) extends the provisions in
section 18(7) to prevent repeated references to the Tribunal under section 18(3)(da). A
period of 12 monthswill have to lapse before another reference can be submitted to the
Tribuna under section 18(3)(da).
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Section 19 of the 20 ct specifies the powers that a Tribunal has in relation to

references. Subsection (8)(a) inserts new subsection (4A) into section 19 of the 2004 Act
togivetheTribunal powersin relationto the new decisionsreferabl e under section 18(3)
(da). It provides that when hearing a placing request appeal in respect of a place in
a specia school, the Tribunal has the power to confirm the decision of the authority
or overturn the decision of the authority and specify when the placing request should
commence and make any amendments to a co-ordinated support plan.

Subsection (8)(b) amends section 19(5)(b)(i) of the 2004 Act to extend the power of
the Tribunal, when considering a placing request appeal, to enable it to specify atime
scale for placing the child in the school specified in the placing request.

Subsection (7)(c) inserts new paragraph (f) into section 18(3) of the 2004 Act to provide
that a decision made by an education appeal committee to refuse a placing request may
bereferred to the Tribunal if, before the expiry of thetimelimit for appeal to the sheriff
court (28 days), a co-ordinated support plan isinvolved or being considered.

Section 18(4) of the 2004 Act sets out circumstances which indicate (for the purposes
of the 2004 Act) when a co-ordinated support plan isinvolved or is being considered.
Subsection (7)(d)(ii) adds anew circumstance to that list. The new circumstance is that
the education authority have advised the parent or young person that they will establish
whether a co-ordinated support plan is required. The effect of this subsection isthat a
decision by an education authority referred to in section 18(3)(e) of the 2004 Act or by
an education appeal committee referred to in section 18(3)(f) of the 2004 Act refusing
aplacing request can now be referred to the Tribunal if the authority have advised the
parent that they will establish whether a co-ordinated support plan is required.

Subsection (9)(d)(ii) inserts a new sub-paragraph (1A) to paragraph 7 of schedule 2 to
ensure that where a child or young person has a co-ordinated support plan or is being
considered for a co-ordinated support plan, appeals regarding placing requests should
be referred to the Tribunal rather than to the sheriff.

Subsection (9)(c)(ii) and (d)(iii) extends the circumstances in which a placing request
appeal must be transferred from the education appeal committee or sheriff to the
Tribuna from being limited to the event described in section 18(4)(c) of the 2004 Act
to include the things described in the other paragraphs of section 18(4) (as amended
by the Act). The effect of this extension, and subsection (7)(d)(i) (which removes the
words “at the time the placing request is refused” from section 18(4) of the 2004 Act),
isthat if, at any time before the education appeal committee or sheriff has made their
final decision on aplacing request appeal, a co-ordinated support plan isbeing prepared
or isbeing considered, the appeal isto be transferred to the Tribunal. Subsection (9)(d)
(iv) inserts a new sub-paragraph (12) into paragraph 7 of schedule 2 to ensure that any
reference transferred back to the sheriff from the Tribunal will be treated asiif it were
an appeal made directly to the sheriff in the first instance thus ensuring the sheriff has
the power to deal with such areference.

Subsection (8)(b) extends the circumstances in which a placing request appeal can be
transferred from the Tribunal to the education appeal committee (see subsection (8)
(b)(ii)). This section also provides the Tribunal with the discretion to transfer placing
regquest decisions back to the education appeal committee or sheriff where it has been
decided that no co-ordinated support plan is required (see subsection (8)(b)(iii)).

Section 2: Mediation services

27.

Section 2 amends section 15 of the 2004 Act. Section 15 places a duty on education
authorities to arrange for independent mediation services in relation to the exercise of
the authority’ s functions under the 2004 Act to be provided, free of charge, to parents
of children or young people belonging to their area. Mediation aims to bring parties
together to discuss the issues and to help broker away forward. Section 2 removes the
requirement for the child or young person to belong to the authority’s area. This will
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allow parents of children or young persons who have submitted an out of area placing

regquest or are being educated in an authority outwith the authority in which they live
as aresult of a successful out of area placing request, to access the mediation services
provided by the host authority.

Section 3: Dispute resolution

28.

Section 3 amends section 16 of the 2004 Act. Section 16 enables Scottish Ministers,
by regulations, to require education authorities to put in place arrangements to resolve
disputes between the authority and any parents or young persons belonging to that
authority’s areain relation to the education authority’s functions under the 2004 Act.
Dispute resolution is carried out by an independent third party who considers the facts
of the case and makes recommendations to the education authority. As with section 2,
section 3 removes the requirement for the child or young person to belong to the
authority’s area. This will alow parents of children or young persons who are being
educated in an authority outwith the authority in which they live as a result of a
successful out of area placing request, to access the dispute resol ution services provided
by the host authority.

Section 4: Contributions not recoverable in respect of certain services

29.

30.

Section 23 of the Education (Scotland) Act 1980 (c.44) (“the 1980 Act”) provides that
where a child or young person is being educated outwith the authority in which he or
she lives, the education authority for the area in which the child or young person is
being educated (the host authority) may recover from the home authority contributions
in respect of provision of the child’s or young person’s school education and/or other
services, including additional support under the 2004 Act.

Section 4 of the Act amends section 23 of the 1980 Act to prevent the “host” authority
from recovering the cost of providing any mediation or dispute resol ution servicesunder
the 2004 Act for pupils being educated in their area as a result of a successful out of
area placing request.

Section 5: Arrangements between education authorities

31

32.

Section 29(3) of the 2004 Act provides the definition of “a child or young person
for whose school education an education authority are responsible”. However Lord
Brailsford's Court of Session ruling in the case of RB v. a decision of an Additional
Support Needs Tribunal [2007] CSOH 126, which concerned a child who was being
educated at home, stated that if, as a matter of fact, a particular authority controlled
the education of the child, then that authority was responsible within the terms of
section 29(3). Section 5 amends section 29(3) of the 2004 Act to provide that where
arrangementsare entered into between two authoritiesin respect of the school education
of achild or young person, it will always be the authority for the areato which the child
or the young person belongs (known as the “home authority”) that are the responsible
authority.

A successful out of area placing request does not involve any arrangements being made
between authorities. Therefore, where achild isbeing educated outwith hisor her home
authority asaresult of asuccessful out of areaplacing request, the host authority will be
the education authority with responsibility for the child's or young person’s education
and carrying out all of the duties under the 2004 Act (see section 29(3)(a) of the 2004
Act).

Section 6: Additional support

33.

Section 6 amends section 1(3) of the 2004 Act. It amends section 1(3)(a) to provide
clarification on the definition of “additional support” by making explicit that it is not
confined to educational support but also includes, for example, multi-agency support
such as health, social work, voluntary agencies etc.
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It also amends section 1(3)(b) to ensure that this wider definition of additional support

also applies to children under school age other than prescribed pre-school children.

Section 7: Assessments and examination

35.

36.

37.

38.

Section 7 inserts section 8A into the 2004 Act to extend the rights of parents of children
with additional support needs and young people with additional support needsto enable
them to request a specific assessment, such as an educational, psychological or medical
assessment, at any time.

Education authorities are required to comply with the assessment request unless the
reguest is unreasonable.

The process of assessment or examination will be carried out by such person as the
education authority consider appropriate. Education authorities are not required to
arrange for examinations or assessments to be carried out by named individuals or
organisations requested by the parent or young person.

Authorities must take into account the results of the assessment or examination when
considering the additional support needs of the child or young person and the adequacy
of the additional support provided.

Section 8: Additional support needs etc.: specified children and young people

39.

40.

41.

Section 8(1) inserts new subsections (1A) and (1B) into section 1 of the 2004 Act.
Subsection (1A) deems looked after children and young persons to have additional
support needs. Therefore, al the provisions of the 2004 Act relating to children and
young persons with additional support needs apply to looked after children and young
people.

Subsection (1B) providesthat where, in the course of identifying the additional support
needs of a particular looked after child or young person an education authority decide
that that child or young person is likely to be able to benefit from school education
without the provision of additional support, then subsection (1A) will ceaseto apply and
the child or young person will no longer be deemed to have additional support needs.

Subsection (2) requires that every education authority should consider whether those
looked after children and young people who are deemed to have additional support
needs under Subsection (1) and where the education authority are responsible for their
education, require co-ordinated support plans.

Section 9: Functions of education authority in relation to certain pre-school
children with additional support needs

42.

Section 5 of the 2004 Act requires an education authority to provide additional
support to certain disabled pre-school children in their area, normally those who are
under 3 years old. This duty applies where such children have been brought to the
attention of the education authority by an NHS Board as having, or appearing to have,
additional support needs arising from a disability within the meaning of the Disability
Discrimination Act 1995. Section 9 broadens the persons who have the ability to bring
such a child to the attention of the authority to enable any organisation or person
(including a parent) to undertake this role. Section 9 also provides that the duty to
provide such children with additional support will not apply in cases where the child’s
parent does not give his or her consent.

Section 10: Provision of advocacy service: Tribunal

43.

Section 10 inserts anew section 14A into the 2004 Act. Subsections (1) and (2) require
the Scottish Ministersto secure the provision of an advocacy service to be available on
reguest and free of chargeto support parents and young peoplein Tribunal proceedings.
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Subsection (3) specifies, for the purposes of Subsection (1), the meaning of advocacy

services.

Section 11: Mediation services

44,

Section 11 amends section 15(2) of the 2004 Act to prevent an education authority
from being able to offer in-house mediation services where alocal authority employee
mediates between the authority and parents or young people. The effect isthat in future
an education authority are required to buy in mediation services as required or may
contract with an external mediation service in order to provide mediation services on
their behalf.

Section 12: Dispute resolution

45.

Section 12 amends section 16(2) of the 2004 Act to provide that the Scottish Ministers
may make regulations to provide that where a parent or young person makes an
application for dispute resolution, that application must be made to the Scottish
Ministers.

Section 13: Provision of published information to certain persons

46.

47.

Under section 26 of the 2004 Act, education authorities are under a duty to publish
and keep up-to-date certain information. Section 13 requires education authorities
to provide all parents of all children with additional support needs (and young
persons with additional support needs), for whose school education the authority are
responsible, with al theinformation authoritiesare required to publish under section 26.

Section 13 inserts anew subsection (2A) in section 26 of the 2004 Act. Subsection (2A)

(b)(ii) specifies that where the authority are satisfied that the young person lacks the

capacity to understand the information which is published under section 26(1) of the

2004 Act, that information should be sent instead to the young person’ s parent. The test

to be used by authoritiesin establishing whether ayoung person lacks capacity relatesto

the young person’ s ability to understand the information published under subsection (1)
d).

Section 14: Availability of published information

48.

49.

Section 14 inserts new subsection (€) before subsection (b) in section 26(1) of the 2004
Act. This new subsection (e) places authorities under a duty to ensure that a summary
of the information published under section 26 of the 2004 Act is available, on request,
from each place in the authority’ s area where school education is provided, regardiess
of whether the school is under the management of the education authority.

New subsection (e) also requires education authorities to provide this summary in any
handbook or other publications provided by any school in the authority’s area, that is
provided by the authority for the purposes of providing general information about the
school or, asthe case may be, the services provided by the authority, and on any website
maintained by any such school or the authority for that purpose.

Section 15: Publication of information on dispute resolution

50.

Section 15 inserts new subsection (ea) into section 26(2) of the 2004 Act to extend the
list of matters on which authorities are required to publish information to include any
procedures established in accordance with section 16 of the 2004 Act for the resolution
of disputes.

Section 16: Power to specify additional sources of information

51.

Section 16 inserts a new paragraph (i) in section 26(2) of the 2004 Act to enable the
Scottish Ministers to make an order specifying certain persons from which parents
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and young people can obtain further advice, information and support in relation to

the provision for additional support needs, including support and advocacy services as
referred to in section 14 of the 2004 Act and places education authorities under a duty
to publish information as to those persons.

Section 17: Provision of information by education authority on occurrence of
certain events

52. Section 17 inserts new subsection (4A) in section 13 of the 2004 Act. The new
subsection (4A) places education authorities under aduty to seek and take account of the
child’sviews (unlessthe authority are satisfied that the child lacks capacity to expressa
view) inrelation to any information to be provided to an appropriate agency or agencies
under section 13(2)(a) or (4) of the 2004 Act regarding the child leaving school.

Section 18: Referencesto Tribunal in relation to co-ordinated support plan

53. Subsection (1)(a) of section 18 extends the circumstances in which parents and young
persons can makereferencesto the Tribunal toincludefailure by the education authority
to provide, or make arrangements for the provision of, the additional support contained
in a co-ordinated support plan which is necessary for the child or young person to
achieve their educational objectives.

54, Subsection (1)(b) extends those circumstances to include certain procedural failures of
the education authority. It provides that where a parent or young person has requested
that the authority establish whether the child or young person requires a co-ordinated
support plan and the authority have not responded to that request within a specified
period of time (set out in regulations), the failure so to respond is treated asif it werea
decision by the education authority that no co-ordinated support planisrequired. It also
provides that where an authority have notified a parent or young person that they will
establish whether the child or young person requires a co-ordinated support plan but,
after a specified period of time (set out in regulations), the authority have not made a
decision on the matter either way, that failure isto be treated asif it were a decision of
the education authority that no co-ordinated support plan is required. Decisions of an
authority that no co-ordinated support plan is required can be referred to the Tribunal.

55. Subsection (2) amends section 19(3) of the 2004 Act to extend the power of the Tribunal
to require the education authority to take action to rectify the failure by the authority to
provide, or make arrangements for the provision of, the additional support contained in
aco-ordinated support plan which is necessary for the child or young person to achieve
their educational objectives. It also enables the Tribunal to specify a timescale within
which such action must be taken.

Section 19: Referencesto Tribunal in relation to duties under section 12(6) and 13

56. Section 19 inserts new subsection (g) into section 18(3) of the 2004 Act to extend the
jurisdiction of the Tribunal to allow it to consider referencesin relation to an authority’s
failureto comply with itsdutiesin terms of post-school transitions under sections 12(5)
and (6) and 13 of the 2004 Act.

Section 20: Power to make rulesin respect of Tribunal practice and procedure

57. As detailed in paragraph 54 above, the Act will extend the circumstances in which
parents and young persons can make references to the Tribunal consequent on certain
procedural failures of the education authority. These new circumstances relate to an
authority’s failure to take action within a specified period of time. Section 20 enables
the Scottish Ministers to make rules regarding the ability of Convener of a Tribunal to
sit alone to consider references where they relate to failures by education authoritiesto
comply with specified time scales.
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58. Section 20 will also allow the Scottish Ministers to make rulesto allow the Tribunal to

review its decisionsin certain circumstances.

Section 21: Power to monitor implementation of Tribunal decisions

59. Section 21 inserts new paragraph 11A into schedule 1 of the 2004 Act to provide that
following a decision of a Tribunal that requires an education authority to do anything,
the President of the Tribunal may require the authority to provide him or her with
information about the authority’ s implementation of the Tribunal decision. It will also
provide the President with the power to refer the matter to the Scottish Ministerswhere
he or sheis satisfied that the authority are not complying with the Tribunal decision.

Section 22: Availability of information on additional support needs

60. Section 22 inserts new subsection 26A into the 2004 Act to provide that for the
first five years after commencement of the Act, the Scottish Ministers report to the
Scottish Parliament, detailing the progressthat has been madein ensuring that sufficient
information relating to children and young people with additional support needs has
been made available to monitor the implementation of the 2004 Act.

Section 23: Collection of data on additional support needs

61. Section 23 inserts new section 27A into the 2004 Act which specifies the information
that must be collected from education authorities and published on an annual basis
by the Scottish Ministers. This information must include the number of children and
young people with additional support needs for whose school education the authority
are responsible, the principal factors giving rise to those additional support needs, the
types of support provided and the cost of providing that support.

Section 24: Ancillary provision

62. This section enables the Scottish Ministers to make further provision, by order, which
is consequent upon the Act.

Section 25: Orders

63. This section makes general provision about orders made under the Act by the Scottish
Minsters. They will be made by statutory instrument. The section also specifies the
Parliamentary procedure for an order under section 24.

Section 26: Short title and commencement

64. This section allows the Scottish Ministers to set different dates to commence different
provisions of the Act by order, other than sections 24, 25 and 26 which will come into
force on Royal Assent.
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