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CHILDREN ACT 2004

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Children Act 2004 which received Royal Assent
on 15" November 2004. They have been prepared by the Department for Education
and Skills (DfES) in order to assist the reader in understanding the Act. They do not
form part of the Act and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

Summary and Background

3.

In September 2003, the Government published the Every Child Matters Green Paper
alongside its formal response to the Victoria Climbié Inquiry Report. The Green Paper
proposed changes in policy and legidlation in England to maximise opportunities and
minimise risks for all children and young people, focusing services more effectively
around the needs of children, young people and families.

The consultation on the Green Paper showed broad support for the proposals, in
particular the intention to concentrate on outcomes that children and young people
themselves have said are important, rather than prescribing organisational change. The
Act has been produced in the light of this consultation and gives effect to the legislative
proposals set out in the Green Paper to create clear accountability for children's
services, to enable better joint working and to secure a better focus on safeguarding
children. Alongside the Act, the Government has published Every Child Matters: Next
Seps. Thisprovides details of the consultation response and the wider, non-legislative,
elements of change that are being taken forward to promote the well-being of all
children.

To ensure a voice for children and young people at national level Part 1 of the Act
providesfor the establishment of a Children’s Commissioner (in these notesreferred to
as ‘the Commissioner’). Under section 2, the Commissioner’s role will be to promote
awareness of the views and interests of children (and certain groups of vulnerable young
adults) in England. The Commissioner will aso be able to hold inquiries— on direction
by the Secretary of State or on hisown initiative—into cases of individual children with
wider policy relevance in England or, on non-devolved matters, in other parts of the
UK. Sections 5, 6, and 7 give the Commissioner functions in relation to non-devolved
matters in Wales, Scotland, and Northern Ireland. These functions are the same as the
functions which the Commissioner has in England under sections 2, 3, and 4 namely
promoting awareness of the views and interests of children and holding inquiries on
direction by the Secretary of State or on his own initiative.

Part 2 of the Act gives effect in England to the principal legidative proposals contained
in the Green Paper to support better integrated planning, commissioning, and delivery
of children’s services and provide for clear accountability.
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In particular, the Act places a duty on local authorities to make arrangements through
which key agencies co-operate to improve the well-being of children and young people
and widen services' powersto pool budgetsin support of this. To ensurethat, withinthis
partnership working, safeguarding children continuesto be given priority the Act places
aresponsibility for key agencies to have regard to the need to safeguard children and
promote their welfare in exercising their normal functions. It also establishes statutory
Local Safeguarding Children Boards to replace the existing non-statutory Area Child
Protection Committees. In addition, it provides for regulations to require children’s
services authoritiesto prepare and publish a Children and Y oung People’ s Plan (CY PP)
which will set out their strategy for services for children and relevant young people
(sections 10, 11, 13-16, 17).

To support professionals in working together and sharing information to identify
difficulties and provide appropriate support, this part of the Act also allows for the
creation of databases holding information on all children and young people (section 12).

Part 2 includes measures to ensure clear accountability for children’s services. The Act
will require local authoritiesin England to put in place adirector of children’s services
to be accountable for, asaminimum, the local authority’ s education and socia services
functions in so far as they relate to children. It will also require the designation of a
lead member for children's services to mirror the director’s responsibilities at a local
political level (sections 18 and 19).

To ensure ashared approach acrossinspections, sections 20 to 24 allow for the creation
of an integrated inspection framework and for inspectorates to carry out joint reviews
of al children’s services provided in an area. (In support of this integrated approach,
section 50 extends existing intervention powers in relation to education functions of
local authoritiesto children’s social services.)

Part 3 of the Act provides for similar provisions to those in Part 2 to be made
in Wales, but alows for implementation within the different context that exists for
children’s services there. In particular, reflecting this difference, in Wales authorities
will be required to identify lead directors and membersfor children’s servicesfor local
authorities, local health boards and NHS trusts. For Wales there are no provisions on
inspection equivalent to those in sections 20 to 24.

Part 4 of the Act provides for the devolution of CAFCASS functions in Wales to the
Assembly.

Part 5 of the Act makes a number of further provisions:

* to strengthen the existing notification arrangements for private fostering, with a
reserve power to introduce a registration scheme should these not prove effective
(sections 44 to 47);

» to clarify and simplify the registration of child minders and providers of day care
(section 48);

» tomake provision for the level of payments to be made to foster parents caring for
looked after children placed with them by local authorities and to foster parents
caring for children placed with them by voluntary organisations (section 49);

» to provide for the extension of existing intervention powers as mentioned above
(section 50);

e toprovidefor an extension of inspection powers under section 38 of the Education
Act 1997 (section 51);

e tocreateanew duty for local authoritiesto promote the educational achievement of
looked after children and an associated power to transmit datarelating to individual
children in monitoring this (section 52 and 54);
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e toplaceonlocal authoritiesanew duty, before determining what (if any) servicesto
provide under section 17 of the Children Act 1989 for a particular child in need, to
ascertain the child’ s wishes and feelings regarding the provision of those services,
and give due consideration to them (section 53);

* to remove now unnecessary provisions in relation to socia services committees
(section 55);

» toadlow for the payment of fees to adoption review panel members (section 57);

e torestrict the grounds on which the battery of achild may bejustified asreasonable
punishment (section 58);

» toallow grants to be paid across the range of children, young people and families
services (section 59);

* toremovethe power to make a care order at alower threshold than would be usual
under the Children Act 1989 as a sanction for not complying with a Child Safety
Order (section 60);

* togivethe Children’s Commissioner for Wales the power to enter premises, other
than private homes, to interview children when reviewing and monitoring the
functions of and arrangements made by the Assembly and other specified persons
(section 61);

* toamend section 97 of the Children Act 1989 and section 12 of the Administration
of Justice Act 1960 to make clear that the publication of material from family
proceedings which is intended, or likely, to identify any child as being involved
in such proceedings (or the address or school of such a child) is only prohibited
in relation to publication of information to the public or any section of the public
and make it clear that rules of court will set out the cases in which publication of
information relating to children is authorised (section 62);

* to amend Schedule 5 of the Tax Credits Act 2002 to enable the Inland Revenue
to share Tax Credit, Child Benefit or Guardian’s Allowance information (except
whereit relatesto aperson’ sincome) with local authorities (or, in Northern Ireland,
Health and Social Services Boards) for the purposes of enquiries and investigations
relating to the welfare of a child (section 63).

Territorial Application

14. Part 1 of the Act, which establishes the Commissioner, extends to the whole of the
United Kingdom.

15. Part 2 is concerned only with England and Part 3 only with Wales. Part 4 devolves
to Wales functions previously exercised across England and Wales together. The
provisions of Part 5 on the whole apply to England and Wales together (although
sections 45 and 46 provide separate powers for registration schemes in England and
Wales respectively). Section 63 applies to the whole of the UK.

COMMENTARY ON SECTIONS
Part 1 - Children's Commissioner

Section 1: Establishment

16. Subsection (1) establishes the office of the Commissioner. Subsection (2) gives effect
to Schedule 1.
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Schedule 1: Children's Commissioner

17.

18.

19.

This Schedule makes provision concerning the status, general powers, appointment,
and remuneration of the Commissioner. It provides for the staffing of his office, and
accounting procedures. It also adds the Commissioner and members of his staff to
the list of office holders who are disqualified from being members of the House of
Commons or the Northern Ireland Assembly.

Paragraph 3(2) of Schedule 1 placesaduty on the Secretary of Statetoinvolve children
in the appointment of the Commissioner to the extent he feels is appropriate and in a
manner he chooses.

Paragraph 11 of Schedule 1 amendsthe Criminal Justice and Court Services Act 2000.
Section 35 of the Act makesit an offence for someonewho isdisqualified under the Act
from working with children knowingly to apply for, offer to do, accept or do any work
in aregulated position as defined in section 36. Paragraph 11 adds the Commissioner
and his deputy to thelist of regulated positionsin section 36.

Section 2: General function

20.

21

22.

23.

24,

25.

The general function of the Commissioner is set out in subsection (1). The
Commissioner is to promote awareness of the views and interests of children in
England. Aswell as those under 18, the term ‘children’ includes persons aged 18, 19
and 20 who have been looked after by alocal authority at any time after attaining the
age of 16 or who have a learning disability. He will be expected to raise the profile
of the issues that affect and concern children in England, and promote awareness and
understanding of their views and interests among all sectors of society, both public and
private. The Commissioner will therefore be expected actively to gather and understand
the views of children from all backgrounds. However, the Commissioner will also be
expected to use his own judgement in determining the interests of children, which may
not always be the same astheir own expressed wishes, especially with younger children.

Subsection (2) provides more detail of what the Commissioner may do in the exercise
of his function. The Commissioner, under subsection (2)(a), may encourage persons
exercising functions or engaged in activities affecting children, to take account of their
views and interests. In exercising that power, it isintended that he will encourage them,
for example by sharing best practice, to ensure that the views and interests of children
inform the development and delivery of their policies and practices. Not only will the
Commissioner want to represent the views of children, he will encourage such persons
to be proactive in gathering children's views themselves.

Under subsection (2)(b) the Commissioner is to be able to give advice to the relevant
Secretary of State on matters affecting children, such as the development of policy or
legidation. It isintended that the Commissioner will give advice on his own initiative
and respond to requests for advice from any Secretary of State, but due to constraints
on time and resources this may not always be possible, and the Commissioner will be
expected to use his own judgment to prioritise requests.

In considering or researching the operation of complaints procedures under
subsection (2)(c) the Commissioner will want to see that they are effective and quick
and easy for children to accessand follow. The Commissioner will be ableto ook at any
services, procedures or arrangements relevant to children, both public and private. Itis
envisaged that in doing this the Commissioner will work with the relevant Ombudsmen
and statutory bodies as appropriate.

Under subsection (2)(d) the Commissioner will have wide discretion over other matters
relating to the interests of children that he chooses to consider or research.

Under subsection (2)(e) the Commissioner will be ableto publish areport on any matter
considered or researched by him while carrying out his section 2 function.
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In carrying out his general function the Commissioner should have particular regard
to the aspects of well-being set out in subsection (3)(a) — (€). These reflect the five
outcomes which, during the development of the Green Paper Every Child Matters,
children identified as being the most important to them. It is intended that they form
the framework for the Commissioner’s activities. Through carrying out his general
function the Commissioner will monitor and stimul ate progresstowards achieving these
outcomes for all children.

Subsection (4) places a duty on the Commissioner to take reasonable steps to involve
childrenin al of hiswork. Thiswill ensure that his work is informed by the views of
children. In particular the Commissioner has to make sure that children know what he
does and how to contact him. He must also consult children and organisations which
work with them on the work to be undertaken by him. It will be for the Commissioner
to determine how he does this as is appropriate to the circumstances. The intention is
that the views of children drive the work of the Commissioner.

Subsection (5) requires the Commissioner, when publishing a report made under this
section, to publish the report in a version that is suitable for children or a particular
group of children, as the Commissioner feelsis appropriate.

The intention behind subsection (6) is that the Commissioner should pay particular
regard to disadvantaged children who are most vulnerable or may need extra support
in making their views known. It is intended that the Commissioner will be proactive
in seeking and reflecting the views of children whose voices might not otherwise be
listened to.

Subsection (7) prohibits the Commissioner from conducting investigations into
individual cases. Theintention is that thiswill allow him to concentrate on the broader
issues that affect children.

Subsection (8) isintended to ensure that the Commissioner can get accessto children for
the purpose of getting their views. It ensuresthat the Commissioner can access children
accommodated or cared for outside their homes (for example, in young offender
ingtitutions, children's homes or residential schools) and gives him access to such
establishments and the right to speak to a child in private if the child consentsto this.

To assist the Commissioner further, subsection (9) places a duty upon bodies with
statutory functions to provide him with information that he requests as long as it is
information that they already hold and can be disclosed lawfully to the Commissioner.

Subsection (10) givesthe Commissioner the power to follow up recommendations made
by him in any of the reports he produces when carrying out his duties under section 2.
Bodies with statutory functions that are subject to recommendations must inform the
Commissioner, inwriting, in any time period dictated by the Commissioner, what action
they are taking or proposing to take in response to these recommendations.

Under subsections (11) and (12) the Commissioner must have regard to the relevant
provisions of the United Nations Convention on the Rights of the Child (UNCRC) in
his consideration of what the interests of children are. The Commissioner's work will
be driven and shaped by the views and interests of children. The UNCRC provides a
set of principlesto which the Commissioner may wish to refer and upon which he may
wish to draw as he carries out his function.

Section 3: Inquiriesinitiated by the Commissioner

35.

36.

This section permits the Commissioner to initiate inquiries into individual cases that
meet certain criteria. It appliesto all matters relating to children in England.

Subsections (1) and (2) set out the criteriathat the Commissioner must consider before
starting an inquiry. The case concerned must raise issues of public policy that would be
relevant to other children. Thiswould for example mean that the Commissioner could
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hold an inquiry into the case of a child in a children's home or a residential school
if the issues involved were relevant in general to children in such an establishment,
but not if they were only relevant to children in that particular establishment. The
Commissioner must satisfy himself that an inquiry would not duplicate the work that
was the function of another person and to this end he must consult others who might
have such afunction. The Commissioner could carry out an inquiry if after conducting
the appropriate consultation he had established that a person who might carry out an
inquiry was not going to do so; or that his inquiry would be looking at an aspect of a
case which was different from the aspect that someone else's inquiry would look at so
his inquiry would not amount to a duplication of work. The aim of the inquiry must be
to investigate the public policy issues arising from the case and make recommendations
relating to them.

Subsection (3) requires the Commissioner to consult the Secretary of State before
holding an inquiry. The Secretary of State may offer guidance, but has no power to
veto an inquiry: the final decision is for the Commissioner. Sub-section (4) alows the
Commissioner to decide whether to hold all or part of an inquiry in private.

Subsection (5) requires the Commissioner to publish a report and send a copy of it to
the Secretary of State as soon as possible after completing the report. Subsection (6)
permits the Commissioner to protect a child's identity in the inquiry report.

Subsection (7) gives the Commissioner the power to follow up recommendations made
by him in any report he produces after conducting an inquiry that he himself has
initiated. Bodies with statutory functions that are subject to recommendations must
inform the Commissioner, inwriting, in any time period dictated by the Commissioner,
what action they are taking or proposing to take in response to these recommendations.

Subsection (8) gives the Commissioner a range of powers to assist him in carrying
out an inquiry under this section. By virtue of the application of subsections (2) and
(3) of section 250 of the Local Government Act 1972 the Commissioner will, when
conducting aninquiry in England, be able to summons peopleto attend to give evidence
or to produce documents and to administer oaths and take evidence on oath and it will
be an offence to disobey a summons by for example refusing to give evidence or by
tampering with documentary evidence.

Section 4: Other inquiries held by the Commissioner

41.

42.

43.

Subsection (1) enables the Secretary of State to direct the Commissioner to hold an
inquiry into the case of an individual child, where the Secretary of State considers the
case to be of wider relevance or have implications for other children. In contrast to the
power under section 3, the Commissioner could under this section carry out an inquiry
into acasewhich only hasimplicationsfor asmall group of children. So, for example, he
could hold an inquiry into the case of achild in achildren'shome or aresidential school
if the issues involved were relevant in general to children in such an establishment, or
if they were only relevant to children in that particular establishment. It is envisaged
that the Commissioner will play arole in determining whether a case is relevant, for
example through his ability to offer advice to the Secretary of State.

The Commissioner may hold the inquiry in private (subsection (2)) and he must make
and send to the Secretary of State areport in relation to the inquiry as soon as possible
after he has completed it (subsection (3)).

Subsection (4) requires that in most cases the Secretary of State publish the report
as soon as possible. Under subsection (5), however, where he thinks it would be
undesirable for the identity of the child to be made public, he may publish an edited
version of the report (making only those amendments necessary to protect the identity
of thechild), or, if it isnot possible to publish aversion of the report without identifying
the child, withhold publication altogether. Subsection (6) requiresthe Secretary of State
to lay a copy of each report published by him before each House of Parliament.
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Subsection (7) gives the Commissioner a range of powers to assist him in carrying
out an inquiry under this section. By virtue of the application of subsections (2) to
(5) of section 250 of the Local Government Act 1972 the Commissioner will, when
conducting an inquiry in England, be able to summons peopleto attend to give evidence
or to produce documents and to administer oaths and take evidence on oath; it will bean
offenceto disobey asummons by for exampl e refusing to give evidence or by tampering
with documentary evidence; the Secretary of State can direct parties to the inquiry to
pay his costs and make ordersfor partiesto pay the costs of other partiesto theinquiry.

Section 5: Functions of Commissioner in Wales

45.

46.

47.

Subsection (1) gives the Commissioner the function of promoting awareness of the
views and interests of children in Wales, but only in relation to those matters which
do not already fall within the remit of the Children’s Commissioner for Wales under
section 72B, 73 or 74 of the Care Standards Act 2000. The functions given to the
Children’s Commissioner for Wales by those sections (the review of the exercise of
functions of the Assembly and other specified bodies, the review and monitoring of
various arrangements made by specified bodies, and the examination of particular
cases) extend to bodies that have statutory functions in Wales or that provide statutory
services that come within the functions of the Assembly. Subsection (2) gives the
Commissioner the same powers and duties in relation to this function as he has for his
function under section 2.

Subsection (3) places a duty on the Commissioner to take account of the views of and
any work undertaken by the Children’s Commissioner for Wales when he is carrying
out his function under subsection (1).

Subsections (4) and (6) give to the Commissioner the power to undertake inquiries, at
hisowninitiation and at the direction of the Secretary of Staterespectively, inreationto
the case of anindividual childin Wales, so long asit does not fall within the remit of the
Children’s Commissioner for Wales as described in subsection (1). Subsections (5) and
(7) import to those inquiry functions the powers and duties given to the Commissioner
in respect of inquiries carried out under sections 3 and 4.

Section 6: Functions of Commissioner in Scotland

48.

49.

50.

Subsection (1) gives the Commissioner the function of promoting awareness of the
views and interests of children in Scotland in relation to reserved matters. Subsection
(2) gives the Commissioner the same powers and duties in relation to this function as
he has for his function under section 2.

Subsection (3) places aduty on the Commissioner to take account of the views of, and
any work undertaken by, the Commissioner for Children and Y oung Peoplein Scotland
when heis carrying out his function outlined in subsection (1).

Subsections (4) and (7) give to the Commissioner the power to undertake inquiries, at
his own initiation and at the direction of the Secretary of State respectively, in relation
to the case of an individual child in Scotland so long as the issues raised by it relate
to areserved matter.

Section 7:; Functions of Commissioner in Northern Ireland

51.

52.

Subsection (1) gives the Commissioner the function of promoting awareness of the
views and interests of children in Northern Ireland in relation to excepted matters.
Subsection (2) gives the Commissioner the same powers and duties in relation to this
function as he has for his function under section 2.

Subsection (3) places a duty on the Commissioner to take account of the views of,
and any work undertaken by, the Commissioner for Children and Y oung People for
Northern Ireland when he is carrying out his function outlined in subsection (1).
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Subsections (4) and (7) give to the Commissioner the power to undertake inquiries, at
his own initiation and at the direction of the Secretary of State respectively, in relation
to the case of an individual child in Northern Ireland so long as the issues raised by it
relate to an excepted matter.

Section 8: Annual reports

54.

55.

56.

Subsection (1) requires the Commissioner to report annually on what he has done, what
he has found and what he intends to consider or research in the coming year.

The Commissioner will send his annual report to the Secretary of State who must lay
the report, unchanged, and as soon as possible, before both Houses of Parliament. The
Commissioner will be responsible for publishing, publicising and disseminating the
report.

The Commissioner must as he thinks appropriate produce a child-friendly version of
his annual report.

Section 9: Care leavers and young persons with learning disabilities

57.

58.
59.

This section extends the definition of children in relation to all the Commissioner’s
functions. As well as those under 18, it is to include persons aged 18, 19 and 20 who
have been looked after by alocal authority at any time after attaining the age of 16 or
who have alearning disability.

Subsection (3) defines ‘looked after by alocal authority’ and ‘learning disability’.

In the exercise of his functions under Part 1 therefore the Commissioner is to be
concerned with all people under the age of 18 and those over 18 but under 21 who
come within one of the two specified groups. However, the extension of the definition
of children does not apply for the purposes of section 2(11) and 2(12) so that the
Commissioner only hasto have regard to the United Nations Convention on the Rights
of the Child when he is determining what constitutes the interests of those under the
age of 18.

Part 2 - Children’s Servicesin England

General

Section 10: Co-operation to improve well-being

60.

61.

62.

The purpose of this section is to create a statutory framework for local co-operation
between local authorities, key partner agencies (‘ relevant partners') and other relevant
bodies (‘other bodies or persons’), including the voluntary and community sector,
in order to improve the well-being of children in the area. The duty to make these
arrangements is placed on the local authority and a duty to co-operate with the
local authority is placed on the relevant partners. As well as underpinning wide co-
operation arrangements, these duties and powers will also provide the statutory context
within which agencies will be encouraged to integrate commissioning and delivery
of children’s services, underpinned by pooled budgeting arrangements, in Children’s
Trusts.

Subsection (1) imposes a duty on the local authority to make arrangements to promote
co-operation between the authority, its relevant partners (listed in subsection (4)) and
other bodies exercising functions or engaged in activities relating to children in the
authority's area. The duty on each partner agency to co-operate is in subsection (5).
Subsection (4)(f) refers to the Connexions Service.

Subsection (2) sets out the purposes of such arrangements. They are to be made with
aview to improving the well-being of children in the authority’s area. This subsection
also specifies the aspects of well-being with which such arrangements are concerned.
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These reflect the five outcomes which children identified as being most important to
them.

Subsection (3) ensuresthat in making arrangements, children’ sservicesauthorities must
have regard to the importance of the role of parents and carers in improving the well-
being of children.

Subsections (6) and (7) give a power for al the specified partners to provide staff,
goods, services, accommodation or other resources and to pool budgets in support of
these arrangements.

Subsection (8) requires those subject to the duties to have regard to guidance from the
Secretary of State. This guidance will be issued jointly by the relevant government
departmentsto al of the relevant partners. It islikely that the guidance will set out the
outcomes expected of these arrangements. These include: effective working together
to understand the needs of local children, agreeing the contribution each agency should
make to meet those needs, effective sharing of information at astrategic level and about
individual children to support multi-agency working, and oversight of arrangements
for agencies to work together in integrated planning, commissioning and delivery of
services as appropriate. The guidance will, in particular, make clear that, for the local
authority and Primary Care Trust and other participating services (e.g. Connexions,
Y outh Offending Teams) these arrangements should include consideration of integrated
commissioning in the delivery of children’s services. There will also be guidance asto
the kinds of other bodies and persons referred to in subsection (1)(c) which the local
authority may involve in these arrangements.

Subsection (9) permits arrangements made under this section to include those relating
to persons aged 18 and 19 and persons over 19 receiving services as care leavers under
the Children Act 1989 and personsunder 25 with learning difficultiesreceiving services
under the Learning and Skills Act 2000.

Section 11: Arrangements to safeguard and promote welfare

67.

68.

This section imposes a duty on specified agencies to make arrangements to ensure that
their functions are discharged having regard to the need to safeguard and promote the
welfare of children. The aim of this duty isto:

e complement the general co-operation duty (section 10) in the specific area of
children’s safeguards;

* ensure that agencies give appropriate priority to their responsibilities towards the
children in their care or with whom they come into contact;

e encourage agencies to share early concerns about safety and welfare of children
and to ensure preventative action before a crisis devel ops.

This duty is intended to ensure that agencies are conscious of the need to safeguard
children and promote their welfare in the course of executing their normal functions.
Exercise of this duty will require agencies that come into contact with children to
recognise that their needs are not always the same as adults i.e. that they are children,
and vulnerable, aswell as being patients, offenders, or people who use local amenities.

»  Subsection (1) sets out the persons and bodies to which the duty applies.

»  Subsection (2) sets out the duty and makes clear that it continues to apply where
the relevant body contracts out services.

e Subsection (3) excludes the application of the duty where section 175 of the
Education Act 2002 applies. That section places asimilar duty on Local Education
Authorities, schools and further education colleges, i.e. to make arrangements
for ensuring that their functions are exercised with a view to safeguarding and
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promoting the welfare of children and to have regard to guidance issued for this
purpose by the Secretary of State.

»  Subsection (4) requires those exercising the duty to have regard to guidance from
the Secretary of State.

Section 12: Information databases

69.

70.

71.

72.

73.

74.

75.

This section creates a power for the Secretary of State by regulations made by
affirmative resolution procedure (section 66(3) refers) to require local authorities to
establish and operate a database or databases of information about all children and
other young people to whom arrangements under section 10 or 11 or section 175 of
the Education Act 2002 may relate (subsection (1)(a)). Alternatively, the Secretary of
State may set up such databases himself and he may set up abody corporate to operate
such databases (subsections (1)(b) and (2)). Such databases might be set up at alocal,
regiona or national level.

The purpose of the information databases that would be set up under this section is
to facilitate contact between professionals who are supporting individual children or
who have concerns about their development, well-being or welfare with the aim of
securing early, coherent, intervention. The purpose of including the basic data set out
in subsection (4) isto help practitionersidentify quickly achild they have contact with,
and whether that child is getting the universal services (education, primary health care)
to which he or she is entitled. Such data, suitably anonymised, would also serve a
purposein service planning. These purposesrelate directly to the overarching duties on
service providers to co-operate to promote the well-being of children (section 10) and
to safeguard and promote the welfare of children (section 11). The purposes for which
information databases may be used also include the duty of Local Education Authorities
and governing bodiesto fulfil their functionsin away that safeguards and promotes the
welfare of children under section 175 of the Education Act 2002.

The section sets out the principles that would govern information sharing using
information databases, including the basic information that is to be included in respect
of al children. The detailed operational requirements will be set out in the affirmative
procedure regulations referred to above and, as to more technical matters, in directions
and guidance issued by the Secretary of State under subsections (12) and (13).

Subsection (3) provides that a database may only include information specified in
subsection (4) in relation to a person to whom subsection (1) relates (i.e. al children
and other young people within the scope of sections 10 and 11 and section 175 of the
Education Act 2002).

Subsection (4) describes the information to be held on the database. The basic data
to be held for al children comprises. name; address; gender; date of birth; a unique
identifying number; name and contact details of any person with parental responsibility
or who has day to day care of the child; details of any education being received whether
in an educational institution or other setting; name and contact details of a GP practice.
The subsection also provides for the inclusion of the name and contact details of any
practitioner providing aspecialist service (of akind to be specified in theregul ations) to
achild and the fact that a practitioner has a concern about a child. No material relating
to case notes or case history about an individual may be included on the database, but
theflexibility existsto requiretheinclusion of further basic data, for exampleto provide
for future organisational change.

Subsection (5) gives the Secretary of State power to make provision for the
establishment and operation of information sharing databases.

Subsection (6) lists a number of matters concerning the management and operation
of information databases that may, in particular, be included in the regulations made
under subsection (5). These include requiring or permitting specified types of people
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or bodies to disclose information to the database, the conditions under which agencies
and individuals will be granted access, the length of time that information should be
held on the database and procedures for ensuring the accuracy of the data.

Subsection (7) lists the people and bodies who can be required to disclose information
for inclusion in the database. This enables the primary sources of the basic data to be
Primary Care Trusts, Local Education Authorities and the Connexions Service, with
other statutory bodies and registered independent schools having a duty to supply such
other information as may be required.

Subsection (8) lists the people and bodies who can be permitted to disclose information
for inclusion in the database. This provides for voluntary sector bodies and the Inland
Revenue (for Child Benefit and Child Tax Credit records), among others, to respond
to any requests by the people who may be required to establish the databases to fill in
any gapsin the basic data.

Subsection (9) permits information held by government departments, such as benefit
records from the Department for Work and Pensions, to be supplied on request to fill
in gapsin the basic data.

Subsection (10) allowstheregulationsto providefor the delegation of decisionsrelating
to the matters referred to in subsection (6)(e), relating to access to the databases, to
persons who may be required to establish the databases.

Subsection (11) alows the regulations to provide that people or bodies who are
permitted under subsections (6)(c) to (€) or (9) to disclose information to the database
may do so notwithstanding their common law duty of confidence. Such a power would
be relied upon where practitioners believe, in their professional judgement, that itisin
the best interest of the child to share information about that child.

Subsection (12) provides that any direction issued by the Secretary of State must be
complied with by any person or body who establishes or operates a database under this
section and that they must have regard to any guidance issued by the Secretary of State.

Subsection (13) lists matters concerning the operation of the information databases that
may, in particular, beincluded in directions or guidanceissued by the Secretary of State.
These include management functions, technical specifications, conditions relating to
database security, the transfer and cross-matching of information from one database to
another and the issuing of advice to children and their parents about their rights, under
the Data Protection Act 1998, to access information held about them on the database.

L ocal Safeguarding Children Boards

Section 13: Establishment of LSCBs

83.

84.

85.

The purpose of this section isto place local arrangements for co-ordinating the work of
key agenciesin relation to safeguarding children on a statutory footing.

Subsection (1) requires each local authority to establish a Local Safeguarding Children
Board (LSCB). The agencies which are ‘Board partners' are listed in subsection (3).
The authority must co-operate with the Board partnersin establishing the Board and the
Board partners each have areciprocal obligation to co-operate with the local authority
(subsection (7)).

Subsection (2) provides for the Secretary of State to make regulations about
representation on the LSCB. For example, regulations might be used to ensure that
every Board partner, and the local authority, had a representative on the LSCB, albeit
possibly through two or more sharing a single representative. Regulations may also set
out the level of seniority required of representatives.
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Subsections (4) and (5) provide for representation from persons other than Board
partners exercising functions or engaged in activities in relation to children in the
area. These might include schools and voluntary groups. The local authority must
take steps to ensure representation of prescribed persons (subsection (4)) and may
also invite representation from other persons or groups in consultation with Board
partners (subsection (5)). Thisreflectsthat there will be other bodiesin each areawith a
contribution to maketo thework of the LSCB. It also allowsthe Board to seek specialist
expertise where it seesfit.

Subsection (8) enables two or more local authorities to join together to establish an
L SCB covering their combined aress.

Section 14: Functions and procedure of LSCBs

88.

89.

90.

Subsection (1) setsout the objective of LSCBs. Theaim isto ensurethat each local area
has a coherent approach to safeguarding children based on contributions from all key
agencies, and that this approach is managed effectively.

Subsection (2) alows for functions of LSCBs to be prescribed by the Secretary of
State in regulations. These functions will largely be based on the functions of their
predecessor bodies, Area Child Protection Committees, as set out in Government
guidance Working Together to Safeguard Children and will support the overall
objective of the Board.

Subsection (3) allows for the Secretary of State to prescribe the procedures to be
followed by LSCBs. For example, it may require aregister of attendance to be kept.

Section 15: Funding of LSCBs

91.

92.

This section enablesthe local authority and the Board partners to contribute financially
to the cost of establishing and running the LSCB. It allows for money from those
agencies to be pooled in a single fund. It also makes clear that partners can provide
non-pecuniary resources (such as staff, goods, services or accommodation) in support
of the activities of the LSCB.

Where the governor or director of prison service institution or secure training centre is
a Board partner the power to contribute is given to the Secretary of State. Where the
prison or secure training centre is contracted out, the power to contribute is given to
the contractor.

Section 16: LSCBs:. supplementary

93.

94.

Subsection (1) enables regulations to provide for the functions of local authorities in
relation to LSCBs. These will cover such matters as provision of administrative and
support services.

Subsection (2) provides that, in exercising their functions, the authority and its Board
partners must have regard to any guidance issued by the Secretary of State for this
purpose. This guidance may, for example, set out how contributions may be made in
cash or kind and how arrangements should be made for investigation of unexpected
child deaths, and provide further detail about the functions and management of L SCBs.

Local authority administration

Section 17: Children and Young Peopl€e’ s Plans

95.

Section 17 imposes a new duty on children’s services authorities to plan for the
provision of services for children. It is linked to the duty to co-operate which is
the subject of section 10. As a consequence of the new duty, a number of other
planning obligations falling on local authorities are being dispensed with. These are
the Education Development Plan, the Early Y ears Development and Childcare Plan,
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the School Organisation Plan, the Behaviour Support Plan, the Class Sizes Plan, the
Children’s Services Plan and the Local Authority Adoption Services Plan.

Subsection (1) provides for regulations to require children’s services authorities to
prepare and publish a Children and Y oung People's Plan (CY PP) which will set out
their strategy for services for children and relevant young people.

Subsection (2) states that regulations may make provision for the content, timescale,
publication and review of the plan and what consultation should be undertaken in its
preparation. We intend the CY PP to be based on the five outcomes for children and
to contain a statement of local vision for children and young people, key outcomes,
a strategic analysis, actions (with timescales), references to joint planning with key
partners, performance management and review of children’ s services, and to outlinethe
consultation undertaken inits preparation. Theintention isthat regulationswill provide
for the CY PP to relate to successive periods of three years. The authority will have to
publish the CY PP and to review it annually.

Subsection (3) provides for the content of the plan to include arrangements made under
section 10 (duty to co-operate) and the strategy of key partners with whom thereis co-
operation for children’s services. Therefore, the CY PP will be consistent with plansfor
services for children and young people prepared by other organisations in respect of
the local authority’s area, e.g. concerning children’s health services, youth justice and
services provided by the voluntary and community sector.

Relevant young people are defined according to section 10(9).

Section 18: Director of children’s services

100.

101.

102.

103.

104.

The local authorities that are children’s services authorities for the purposes of this
Act are currently required to appoint a chief education officer and a director of social
services. Those requirements are removed when authorities exercise their power under
this section to appoint a director of children's services and a director of adult social
services. The Act makes it possible for local authorities to make these appointments
and gives the Secretary of State a power to require them to do so by order at such time
as he thinks appropriate.

The purposes for which the director of children’s services is appointed are local
authority education functions (other than functions specified in relation to adults);
socia services functions for children; functions in relation to young persons leaving
care; functions conferred on the authority under sections 10- 12 and 17 of this Act;
any functions delegated to the authority by an NHS body under section 31 of the
Health Act 1999, so far as relating to children; and any other function prescribed by
the Secretary of State by regulations. The authority may include in the remit of the
director of children’s services such additional functions as they consider appropriate
(subsection (5)). Authorities are free, for example, to include adult education functions.

Directors of children’s services will aso be expected to steer local co-operation
arrangements in relation to children’s services. Further detail on the role and
responsibilities of the director will be set out in guidance issued by the Secretary of
State under subsection (7).

Subsection (8) allows two or more authorities to appoint jointly adirector of children’s
services. Thiswould, for example allow adjoining authoritiesto reinforce arrangements
for joint services.

Subsection (9) gives effect to Schedule 2.

Schedule 2: Director of children’s services. consequential amendments

105.

The amendments in this Schedule remove the duties for authorities in England to
appoint a director of social services and a chief education officer (paragraphs 2(2)(a)
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and 4(2) respectively). Their functions are assigned instead to the director of children’s
services appointed under section 18 and the director of adult social services appointed
under section 6 of the Local Authority Social Services Act 1970, as amended. Other
amendments in the Schedul e reflect these changes.

Paragraph 1: Section 96 of the Children and Young Persons Act 1933 (c.12) is
amended to add areferenceto the director of children’sservices. Thiswill alow alocal
authority or committee by resolution to empower the director of children's services,
chief education officer ("CEQ’) in Wales or clerk to exercise powers of the authority
or committee in any case which appearsto him to be urgent.

Paragraph 2: Section 6 of the Local Authority Social Services Act 1970 (c.42) is
amended so that a local authority in England to which the Act applies is required to
appoint adirector of adult social services. Thisis because responsibility for children’s
social services comes under the Director of Children’s Services so an overall Director
of social services is no longer appropriate. Schedule 1 to the 1970 Act (list of social
servicefunctions of local authorities) isamended so that the appointment of the director
of adult social servicesisasocial services function on which guidance may be issued
under section 7 of the Act.

Paragraph 3: Section 2 of the Loca Government and Housing Act 1989 (c.42)
(politically restricted posts) isamended in relation to England so the posts of director of
children's servicesand director of adult social servicesare‘ statutory chief officer’ posts
and therefore ‘politically restricted’. Section 1 of that Act describes the restrictions on
such persons, the main one being that such aperson isdisqualified from being amember
of the local authority.

Paragraph 4: Section 532 of the Education Act 1996 (c.56) (appointment of chief
education officer) is amended to require only local education authorities in Wales to
appoint a CEO.

Section 566 (evidence: documents) of the Education Act 1996 is amended so that a
document issued by a local education authority signed by the director of children’'s
services (in the case of an authority in England) is treated as the document it purports
to be and signed by the person by whom it purportsto be signed, unless the contrary is
proved. This provision still appliesto the CEO of an authority in Wales.

Paragraph 5: Section 8 of the Crime and Disorder Act 1998 (c.37) (parenting orders)
is amended so that someone nominated by the director of children's services is a
‘responsible officer’ for the purposes of that section and section 9. Responsible officers
have the power to make applications to the court in respect of parenting orders and can
direct a person subject to such an order to attend counselling or guidance sessions.

Section 39 of the Crime and Disorder Act 1998 (youth offending teams) is amended to
include at least one person with experience of social work, and at |east one person with
experience in education to be nominated by the director of children’s services on the
list of persons one of who must be on every youth offending team.

Paragraph 6: Section 4C of the Protection of Children Act 1999 (c.14) is amended to
substitute ‘director of children’s services of alocal authority in England or a director
of social services of aloca authority in Wales' for ‘director of social services of a
local authority’. These post-holders are among the people who are able to apply to the
High Court for an order restoring an individual’s name to the list of those considered
unsuitable to work with children, where it is necessary in order to protect children.

Paragraph 7: Section 36 of the Criminal Justice and Court Services Act 2000 (c.43) is
amended so that the director of children's services and director of adult socia services
are added as a ‘regulated position’ for the purposes of that Act. As a consequence,
under Part 2 of that Act (protection of children) a person disqualified from working
with children commits an offence is he applies for the position of director of children’s
services.
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Paragraph 8: Section 322 of the Criminal Justice Act 2003 (c.44) (individual support
orders) is amended to include, in the new section 1AA (10) of the Crime and Disorder
Act 1998 being inserted by that section, a reference to a person nominated by the
director of children’s services, so that personisa‘responsible officer’ for the purposes
of that section and section 1AB (which relate to individual support orders).

Section 19: Lead member for children’s services

116.

117.

Subsection (1)(a) requires a local authority in England to designate one of their
members as lead member for children’s services in respect of the functions of the
authority set out in section 18(1). Subsection (1)(b) allows individua authorities to
allocate to the lead member for children’s services any additional functions they
consider appropriate.

Further detail on which member should be designated as the lead member (depending
onindividual authorities' constitutional arrangements), and the role and responsibilities
of the lead member will be set out in guidance issued by the Secretary of State under
subsection (2).

Sections 20-24: Inspections of children's services

118.

The purpose of these sections is to provide for a unified approach to the inspection of
children's servicesin alocal authority area.

Section 20: Joint area reviews

119.

120.

121.

122.

123.

124.

125.

The purpose of this section is to make provision for joint area reviews of children's
services (as defined in section 23(3)) to be carried out in the area of each children’s
services authority or the areas of particular children’s services authorities.

Subsection (1) provides that the Secretary of State can request the inspectorates and
commissionsto draw up atimetable for joint areareviews for his approval. Subsection
(D(a)(i) alows the request to include every children’s services authority, depending
which authority is being reviewed; subsection (1)(a)(ii) allows the regquest to cover
some but not all of the children’s services authorities. Subsection (1)(b) enables the
Secretary of State to request two or more of the inspectorates to conduct a review of
particular children's servicesin an area he specifies. Where the Secretary of State makes
such arequest the inspectorates in question are obliged to conduct the review.

Subsection (2) enables two or more of the inspectorates to conduct a review of a
particular local authority's area on their own initiative.

Subsection (3) provides that the purpose of the review is to evaluate the extent to
which, taken together, the children's services being reviewed improve the well-being of
children and relevant young persons. Thereview will, in particular, consider the quality
of children's services and how the bodies which provide those services work together.

Subsections (5) and (6) providesthat any review must be conducted in accordance with
arrangements made by Her Majesty's Chief Inspector of Schoo