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MENTAL HEALTH ACT 2007

EXPLANATORY NOTES

COMMENTARY

Part 1 — Amendmentsto Mental Health Act 1983

Chapter 1 — Changesto Key Provisions

Section 1: Removal of categories of mental disorder

15.

16.

17.

18.

Section 1 amends the wording of the definition of mental disorder in the 1983 Act from
“mental illness, arrested or incomplete development of mind, psychopathic disorder
and any other disorder or disability of mind” to “any disorder or disability of themind”.

The fact that a person suffers from a mental disorder does not, of itself, mean that any
action can or should be taken in respect of them under the 1983 Act. Action can be
taken only where particular circumstances or criteria set out in the 1983 Act apply.

Examples of clinically recognised mental disorders include mental illnesses such as
schizophrenia, bipolar disorder, anxiety or depression, aswell as personality disorders,
eating disorders, autistic spectrum disorders and learning disabilities. Disorders or
disabilities of the brain are not mental disorders unless (and only to the extent that) they
giveriseto adisability or disorder of the mind as well.

The section also abolishes the four categories of mental disorder used in the 1983 Act
at the moment, namely mental illness, mental impairment, psychopathic disorder and
severe mental impairment.

Schedule 1: Categories of mental disorder: further amendments etc

19.

Subsection (4) of section 1 introduces Schedule 1, Part | of which replaces references
in the 1983 Act to the four categories of mental disorder with references simply to
mental disorder. The effect is to widen the application of the provisionsin question to
all mental disorders, not just those which fall within one of the four categories (or the
particular category or categories to which the provision applies). Practical examples of
disorders which would now be covered by those provisions are forms of personality
disorder which would not be considered legally to be “ mental illness” and which do not
fall within the current definition of psychopathic disorder because they do not result
in abnormally aggressive or serioudly irresponsible conduct on the part of the person
concerned. Other examples amost certainly include certain types of psychological
dysfunction arising from brain injury or damage in adulthood. Part 2 of the Schedule
makes similar amendments to certain other Acts.

Section 2: Learning disability

20.

Section 2 provides that for certain provisions of the 1983 Act a person may not be
considered to be suffering from amental disorder simply asaresult of having alearning
disahility, unless that disability is associated with abnormally aggressive or seriously
irresponsible conduct on the part of the person concerned.
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The provisions in question are those which are currently limited to one or more of the
four categories of mental disorder which are to be abolished by section 1. Aswell as
criteriafor detention they also include criteria for the use of guardianship in section 7
and the making of guardianship ordersin section 37 of the 1983 Act.

The reference to association with abnormally aggressive or seriously irresponsible
conduct is derived from the current definitions of “mental impairment” and “severe
mental impairment” in the 1983 Act (which are removed by section 1). Accordingly,
in those cases where the 1983 Act as it stands now effectively precludes the use of
detention or other compulsory measures on the basis of alearning disability which is
not associated with abnormally aggressive or seriously irresponsible conduct, the same
will be true of the Act as amended.

Section 3: Changesto exclusions from operation of 1983 Act

23.

24,

25.

26.

27.

Section 1(3) of the 1983 Act currently says that the definition of mental disorder shall
not be construed as implying that a person may be dealt with under the 1983 Act
as suffering from mental disorder “by reason only of promiscuity or other immoral
conduct, sexual deviancy or dependence on alcohol or drugs.” Section 3 substitutes for
this a single exclusion stating that dependence on alcohol or drugs is not considered
to be a disorder or disability of the mind (ie a mental disorder) for the purposes of
section 1(2) of the 1983 Act (the definition of mental disorder).

Clinically, neither promiscuity nor “other immoral conduct” by itself is regarded as
a mental disorder, so the deletion of that exclusion makes no practical difference.
Similarly, sexual orientation (homo-, hetero- and bi-sexuality) alone is not regarded
as a mental disorder. However, there are disorders of sexual preference which are
recognised clinically as mental disorders. Some of these disorders might be considered
“sexual deviance’ in the terms of the current exclusion (for example paraphilias like
fetishism or paedophilia.) On that basis, the amendment would bring such disorders
within the scope of the 1983 Act.

Theuse of alcohol or drugsisnot, by itself, regarded clinically asadisorder or disability
of themind (although the effects of such use may be). However, dependence on a cohol
and drugsis regarded as a mental disorder.

The effect of the exclusion inserted by this section isthat no action can be taken under
the 1983 Act in relation to people simply because they are dependent on acohol or
drugs (including opiates, psycho-stimulants or some solvents), even though in other
contexts their dependence would be considered clinically to be amental disorder.

It does not mean that such people are excluded entirely from the scope of the 1983 Act.
A person who is dependent on alcohol or drugs may also suffer from another disorder
which warrants action under the 1983 Act (including adisorder which arises out of their
dependence or use of alcohol and drugs or which is related to it). Nor does it mean
that people may never be treated without consent under the 1983 Act for alcohol or
drug dependence. Like treatment for any other condition which is not itself a mental
disorder, treatment for dependence may be given under the 1983 Act if it forms part of
treatment for a condition which is a mental disorder for the purposes of the 1983 Act
(see section 7 below for the definition of medical treatment).

Criteriafor detention under the 1983 Act: overview

28.

Sections 4 and 5 amend the criteria for detention in Parts 2 and 3 of the 1983 Act (see
al so the amendments made by section 7 subsection (3)). A person can be detained under
the 1983 Act only where certain criteria are met. Different criteria apply to detention
for different purposes. Detention of civil patientsisdealt with in Part 2 of the 1983 Act.
Admission for assessment can be for up to 28 days and cannot be renewed (although
in limited circumstances it can be extended under section 29 of the 1983 Act pending
resol ution of proceedings to appoint an acting nearest relative for a patient). Admission
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for treatment is for up to 6 months in the first place, and can be renewed periodically
thereafter. The criteria for admission for assessment are in section 2 of the 1983 Act,
the criteria for admission for treatment in section 3. Part 3 of the 1983 Act contains
various powers for the courts to order the detention in hospital of people involved in
criminal proceedings, either while the proceedingsarein progress or asan alternativeto
punishment. It also contains powers for the Secretary of State (in practice the Secretary
of State for Justice) to transfer prisoners to hospital for treatment. The criteriain each
case are set out in the relevant section.

Where a patient is detained for treatment under section 3 or under Part 3, the detention
must be renewed periodically. Criteria for this renewal are in section 20 of the 1983
Act. Patients detained for assessment under section 2 or for treatment under section 3
and under certain powersin Part 3 may apply to the MHRT for discharge. The criteria
the MHRT must use when deciding the application are set out in sections 72-74 of the
1983 Act.

Section 4: Replacement of “treatability” and “care” tests with appropriate
treatment test

30.

31.

32.

33.

Section 4 introduces a new “appropriate medical treatment test” into the criteria
for detention under section 3 of the 1983 Act, related sections of Part 3 and the
corresponding criteria for renewal and discharge. The effect is that these criteria
cannot be met unless medical treatment is available to the patient in question which is
appropriate taking account of the nature and degree of the patient’s mental disorder and
all other circumstances of the case.

Thetest requires that appropriate treatment is actually available for the patient. It isnot
enough that appropriate treatment existsin theory for the patient’ s condition. Thewords
“nature or degree” in the appropriate treatment test are already used in the criteriafor
detentionin the 1983 Act. Case law has established that “ nature” refersto the particular
mental disorder from which the patient is suffering, its chronicity, its prognosis, and
the patient’ s previous response to receiving treatment for disorder. “Degree’ refersto
the current manifestation of the patient’s disorder (R v Mental Health Review Tribunal
for the South Thames Region ex p. Smith [1999] C.0.D. 148).

The appropriate medical treatment test replaces the so-called “treatability” test. The
treatability test requires the relevant decision-maker to determine whether medical
trestment “is likely to aleviate or prevent deterioration in the patient’s condition”.
Where that test forms part of the criteria for detention under a particular section, it
applies at all stages to patients suffering from mental impairment or psychopathic
disorder (ie to the initial decision to detain, and both renewal and discharge from
detention). However, for patients suffering from mental illness or severe mental
impairment it applies only when detention is being renewed under section 20(4) of the
1983 Act (or 21B) or when the MHRT is considering discharge in accordance with the
criteria in section 72(1)(b). In both these cases there is an alternative test — variously
known asthe“graveincapacity” or “care” test - which may be applied instead. Both the
treatability test and this alternative test are abolished by this section and replaced by the
appropriate medical treatment test. Because of the removal of categories of disorder by
section 1 the appropriate medical treatment test applies equally to all mental disorders.

Asanillustration, the effect of sections 1 and 4 and paragraph 2 of Schedule 1 on the
criteriafor applications for admission for treatment under section 3 of the 1983 Act is
asfollows:

“3 Admission for treatment

(1) A patient may be admitted to a hospital and detained there for the period
allowed by the following provisions of this Act in pursuance of an
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application (in this Act referred to as “ an application for admission for
treatment”) made in accordance with this section.

(2) Anapplication for admission for trestment may be made in respect of a
patient on the grounds that—

(8 heissuffering from mental illness, severe mental impairment,
psychopathic disorder or mental impairment and his mental disorder
is of anature or degree which makes it appropriate for him to
receive medical treatment in a hospital; and

(b) inthe case of psychopathic disorder or mental impairment, such
treatment islikely to alleviate or prevent a deterioration of his
condition; and

(c) itisnecessary for the health or safety of the patient or for the
protection of other persons that he should receive such treatment
and it cannot be provided unless he is detained under this section.;
and

(d) appropriate medical treatment is available for him.

(3) An application for admission for treatment shall be founded on the
written recommendations in the prescribed form of two registered medical
practitioners, including in each case a statement that in the opinion of the
practitioner the conditions set out in subsection (2) above are complied
with; and each such recommendation shall include—

(8 such particulars as may be prescribed of the grounds for that
opinion so far asit relates to the conditions set out in paragraphs (a)
and (d b) of that subsection; and

(b) astatement of the reasons for that opinion so far asit relates to the
conditions set out in paragraph (c) of that subsection, specifying
whether other methods of dealing with the patient are available and,
if so, why they are not appropriate.

(4) InthisAct, referencesto appropriate medical treatment, in relationto a
person’s mental disorder, are references to medical treatment which is
appropriate in his case, taking into account the nature and degree of the

mental disorder and all other circumstances of his case.

Section 5: Further casesin which appropriate treatment test is to apply

34.

Section 5 also adds the appropriate medical treatment test into three other sets of
detention criteriain Part 3 of the 1983 Act. They are sections 36 (remand for treatment),
48 (transfer of unsentenced prisoners) and section 51(6) (hospital orders where it is
impractical or inappropriate to bring a detainee before the court). These provisions
do not at present apply to patients suffering from psychopathic disorder or mental
impairment and so they do not include the so-called treatability test. As a result, the
appropriate medical treatment test will be an additional requirement in these sections,
rather than a replacement for an existing test.

Section 6: Appropriate treatment test in Part 4 of 1983 Act

35.

Section 6 makes related amendments to what a registered medical practitioner
appointed by the Mental Health Act Commission (a Second Opinion Appointed Doctor
or SOAD) must certify when giving a certificate under section 57 (treatment requiring
consent and a second opinion) and section 58 (treatment requiring consent or a second
opinion) of the 1983 Act authorising the giving of certain types of medical treatment
for mental disorder.
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Those sections of the 1983 Act provide procedural safeguards for patientsin relation to
particular types of treatment. They are summarised in the introductory material to the
notes on sections 27 to 31 below.

Assections 57 and 58 of the 1983 Act stand, a SOAD must certify that treatment should
be given, “having regard to the likelihood of the treatment alleviating or preventing
deterioration of the patient’s condition”. The effect of subsection (2) of this section of
the2007 Actisto regquire SOADsinstead to certify that it isappropriatefor the treatment
to be given. Subsection (3) adds a new subsection to section 64 which explains what it
meansfor treatment to be appropriatein thiscontext. Thewording isconsistent with that
used in the “appropriate medical treatment” test to be added to the criteriafor detention
under the 1983 Act by sections 4 and 5 above.

Section 7: Changein definition of “ medical treatment”

38.

39.

40.

Subsection (1) of section 7 amendsthe definition of medical treatment in section 145(1)
to read:

“medical treatment” includes nursing, psychological intervention and specialist mental
health habilitation, rehabilitation and care (but see also subsection (4) below)”.

Accordingly, the definition covers medical trestment in its normal sense aswell as the
other forms of treatment mentioned. Practical examples of psychological interventions
include cognitive therapy, behaviour therapy and counselling. “Habilitation” and
“rehabilitation” are used in practice to describe the use of specialised services provided
by professional staff, including nurses, psychologists, therapists and social workers,
which are designed to improve or modify patients' physical and mental abilities and
socia functioning. Such services can, for example, include helping patients learn to
eat by themselves or to communicate for the first time, or preparing them for areturn
to norma community living. The distinction between habilitation and rehabilitation
depends in practice on the extent of patients existing abilities — “rehabilitation” is
appropriate only where the patients are relearning skills or abilities they have had
before.

Subsection (2) inserts a new subsection (4) in section 145 of the 1983 Act
(interpretation) to provide that references in the 1983 Act to medical treatment for
mental disorder mean medical treatment the purpose of whichisto aleviate, or prevent
a worsening of, the disorder or one or more of its symptoms or manifestations. This
applies to all references in the 1983 Act to medical treatment in relation to mental
disorder, including references to appropriate medical treatment to be inserted by
sections 4 to 6 above.

SUMMARY OF EFFECT OF AMENDMENTSIN CHAPTER 1 OF PART 1

Provision Currently Will Learning |“ Treatability’| Appropriate
appliesto| applyin | disability | test applies medical
futureto | provision now treatment test to
to apply apply in future
in future

Civil Patients (Part 2 of the Act)

Admission for|Mental Menta # # #
assessment  for | disorder | disorder

up to 28 days

(section 2)

Key: Ml = mental illness, MM = mental impairment, PD = psychopathic disorder, SMM
= severe mental impairment
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Provision Currently Will Learning |“ Treatability”| Appropriate
appliesto| applyin | disability | test applies medical
futureto | provision now treatment test to
to apply apply in future
in future
Admission for|Mi, Mm, | Mental # # #
treatment (s3) | Pd, Smm | disorder
“Holding Mental Mental # # #
power” for | disorder |disorder
patients already
in hospital (s5)
Guardianship |Mi, Mm, | Mentd # # #
(s7) Pd, Smm | disorder
Patients concerned in criminal proceedings (Part 3 of the Act)
Remand to|Mi, Mm, | Mentd # # #
hospital for | Pd, Smm | disorder
report (s35)
Remand to|Mi, Smm | Menta # # #
hospital for disorder
treatment (S36)
Hospital order | Mi, Mm, | Mental # # #
(s37) Pd, Smm | disorder
Hospital order | Mi, Smm | Mental # # #
without disorder
conviction
(s37(3) &
51(5))
Interim hospital | Mi, Mm, | Mental # # #
order (s38) Pd, Smm | disorder
Hospital  and|Pd Mental # # #
limitation disorder
directions
(s45A)
Transfer Mi, Mm,| Mental # # #
direction —| Pd, Smm | disorder
sentenced
prisoner (s47)
Transfer Mi, Smm | Mental # # #
direction - disorder
other (s48)

Key: Ml = mental illness, MM = mental impairment, PD = psychopathic disorder, SMM
= severe mental impairment

Section 8: The fundamental principles

Section 8 amends section 118 of the 1983 Act to insert new subsections (2A) to (2D)
into the existing provision regarding the requirement to have aMental Health Act Code

41.

of Practice.
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The new subsection (2A) requires the Secretary of State to include in the Code of
Practice a statement of principles that he or she thinks should inform decisions made
under the 1983 Act.

New subsection (2B) containsalist of issuesthat the Secretary of State must ensure are
addressed in the statement of principles when preparing it. Under new subsection (2C)
the Secretary of State must also have regard to the desirability of ensuring the efficient
use of resources and the equitable distribution of services.

The responsibility for preparing and revising the Code of Practicein relation to Wales
was transferred to the National Assembly for Wales, but, by virtue of the Government
of Wales Act 2006, this function transferred to and is now exercisable by the Welsh
Ministers.

New subsection (2D) provides that the people listed in section 118(1)(a) and (b) shall
have regard to the Code of Practice. This is to confirm in statute the status of the
Code of Practice, as elaborated on by the House of Lords in the case of R v Ashworth
Hospital Authority (now Mersey Care National Health Service Trust) ex parte Munjaz
[2005] UKHL 58. Thaose people listed in section 118(1)(a) and (b) (as amended by
the 2007 Act) are registered medical practitioners, approved clinicians, managers and
staff of hospitals, independent hospitals and care homes, and approved mental health
professionals dealing with patients admitted to hospital, or subject to guardianship or
SCT under the 1983 Act; and registered medical practitioners and members of other
professions dealing with patients suffering from amental disorder.

Chapter 2 - Professional Roles

Overview

46.

47.

48.

49,

50.

Chapter 2 provides for roles which are central to the operation of the 1983 Act
potentially to be performed by a wider range of professionals than at present. In
particular, it replaces the role of the “responsible medical officer” (RMO) with that of
the “responsible clinician” (RC) and the role of the “approved social worker” (ASW)
with that of the “approved mental health professional” (AMHP).

Under the 1983 Act, the RMO is the registered medical practitioner in charge of the
treatment of the patient. As such, the RMO has various designated functions, including
deciding when patients can be discharged and allowed out on leave. The identity of
the RMO is a question of fact in the circumstances (except in respect of guardianship
where the RMO is the person appointed as such by the local social services authority
(LSSA)). In practice, RMOs are usually consultant psychiatrists.

By contrast, the RC may be any practitioner who has been approved for that purpose
(an“approved clinician” (AC) —see below). Approval need not be restricted to medical
practitioners, and may be extended to practitioners from other professions, such as
nursing, psychology, occupational therapy and social work. RCswill take over most of
the functions of RMOs, although some functions currently reserved to RMOs may be
taken instead by another AC, not just the RC. RCswill also have certain new functions
inrelation to SCT (see section 32 below).

Similarly, Chapter 2 replaces the ASW with the AMHP. Under section 114 of the
1983 Act, an LSSA is required to appoint a sufficient number of ASWs to carry out
key functions. These include making applications to admit patients for assessment,
trestment or guardianship.

AMHPs will take on the functions of the ASWs, including the function of making
applications for admission and detention in hospital under Part 2 of the 1983 Act. Like
RCs, they are aso to have certain new functions in relation to SCT (see section 32
below). Aswell as social workers, awider group of professionals, for example nurses,
occupational therapists and psychologists, will potentially be eligible for approva as
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AMHPs as long as individuals have the right skills, experience and training. The
appropriate national authority will set out approval criteriain regul ations (see section 18
below).

Section 9: Amendmentsto Part 2 of 1983 Act

51.

52.

53.

Section 9 makes a number of amendments to Part 2 of the 1983 Act (compulsory
admission to hospital and guardianship) to substitute the RC for the RMO. It definesthe
RC, where the patient is liable to be detained or a community patient, as the AC with
overal responsibility for the patient's case. Where the patient is subject to guardianship,
theRC isdefined asthe AC authorised by the responsiblelocal social servicesauthority
to act (either generally or in amy particular case or for any particular purpose) asthe RC.

The RC will be responsible for renewing a patient’s detention. Section 9 will insert
a provision into section 20 of the 1983 Act requiring the RC to gain the agreement
of another person that the conditions for renewal are met before furnishing a renewal
report. The other person must have been professionally concerned with the patient’s
medical treatment and be of a different profession to the responsible clinician.

Section 9 also amends section 5(2) and (3) of the 1983 Act so that an AC, in addition
to aregistered medical practitioner, may hold an inpatient for up to 72 hours from the
time areport is furnished to the hospital managers if the AC thinks an application for
admission under the Act should be made.

Section 10: Amendmentsto Part 3 of 1983 Act

54.

Section 10 makes similar amendments to Part 3 of the 1983 Act (patients concerned in
criminal proceedings etc). It also provides that certain functions currently restricted to
registered medical practitioners (who need not be RMOs) will in future be exercisable
aswell, or instead, by ACs. For example, it will be possible for an AC as well as any
registered medical practitioner to be responsible for the report on the medical condition
of a person remanded to hospital for that purpose under section 35 of the 1983 Act.
Section 10 of the 2007 Act does not, however, change the requirements for courts
to have evidence from registered medical practitioners before deciding to impose a
hospital order or make other orders or remands under Part 3.

Section 11: Further amendmentsto Part 3 of 1983 Act

55.

Section 11 makes further similar amendments to Part 3 of the 1983 Act (patients
concerned in criminal proceedings etc). Aswell as replacing references to RMOs with
RCs, it providesthat certain functions restricted to registered medical practitioners may
be exercised instead by ACs. For example, under section 50(1), the Secretary of State
(in effect the Secretary of State for Justice) will be able to return a patient subject to
arestricted transfer direction under section 47 to prison, or exercise certain powersin
relation to the person’s release, if he or she is notified either by the patient's RC or
another AC (rather than only another registered medical practitioner) that the patient
no longer needs treatment in hospital or appropriate treatment is no longer available.

Section 12: Amendmentsto Part 4 of 1983 Act

56.

57.

Section 12 makes similar amendmentsto Part 4 of the 1983 Act (consent to treatment).
In particular, it amends sections 57, 58 and 63. Section 57 concerns treatment that
reguires the patient's consent and a second opinion (such as “psychosurgery”). Section
58 concerns treatment requiring the patient's consent or a second opinion. Section 63
coverstreatment that can be imposed without the patient's consent (such as medication
within the first 3 months and nursing care).

The section amends the provisions of Part 4 so that the AC or other person in charge of
the treatment in question has the functions previously held by the RMO, for example
signing a certificate to say that a patient is capable and willing to consent to the
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treatment. Inthemajority of casesthe ACin charge of thetreatment will bethe patient's
RC, but where, for example, the RC is not qualified to make decisions about a particul ar
treatment (e.g. medication if the RC is not a doctor or a nurse prescriber) then another
appropriately qualified professional will be in charge of that treatment, with the RC
continuing to retain overall responsibility for the patient's case.

Section 12 aso makes provision about who may perform functions under Part 4. In
particular, it recognises that some patients receiving treatment under section 57 (e.g.
informal patients) will not have a responsible clinician or an approved clinician in
charge of their treatment. Section 12 also amends Part 4 of the 1983 Act so that the
patient's RC (if they have one) and the person in charge of their treatment (if they
are a different person) are excluded from being the registered medical practitioner to
give the second opinion required by sections 57 and 58 (the SOAD). It aso prevents
these professionals from being one of the persons the SOAD has a statutory duty to
consult. Thisisto ensurethat thereis an independent assessment of whether treatment
should be given.

Section 13: Amendmentsto Part 5 of 1983 Act

59.

Section 13 makes similar amendmentsto Part 5 of the 1983 Act (Mental Health Review
Tribunals). For example, it amends sections 67(2) and 76(1) so that an AC aswell as
aregistered medical practitioner can visit and examine the patient for the purposes of
atribunal reference and tribunal application under those provisions.

Section 14: Amendmentsto other provisions of 1983 Act

60.

Section 14 makes related amendments to other provisions of the 1983 Act. It amends
section 118 so that the Code of Practice will also be for the guidance of ACs. It
also inserts into section 145 a definition of an AC. The Secretary of State and the
Welsh Ministers will have the function of approving persons to be approved clinicians
in relation to England and Wales respectively. It is expected that this function will
be delegated to appropriate NHS bodies. The professions whose members may be
approved and the type of skill and experience required will be set out in directions
issued by the Secretary of State and the Welsh Ministers respectively.

Section 15: Amendmentsto other Acts

61.

Section 15 makes consequential amendments to the Army Act 1955, the Air Force Act
1955, the Naval Discipline Act 1957, the Criminal Procedure (Insanity) Act 1964 and
the Armed Forces Act 2006 to replace the term "responsible medical officer" with the
term "responsible clinician", where it is mentioned in those Acts.

Section 16: Certain registered medical practitionersto be treated as approved under
section 12 of 1983 Act

62.

Section 16 amends section 12 of the 1983 Act so that aregistered medical practitioner
who has been approved asan AC is al so approved for the purposes of section 12. Under
section 12 of the 1983 Act, at least one of the two doctors recommending detention
must be a practitioner who has been approved by the Secretary of State as having
specia experiencein the diagnosis or treatment of mental disorder (inrelation to Wales
the function of approving practitioners is exercisable by the Welsh Ministers). It is
expected that the competencies a registered medical practitioner will require in order
to be approved as an AC will be such that they will have the "special experiencein the
diagnosis or treatment of mental disorder” required for section 12 approval. ACs who
are not registered medical practitioners will not be deemed to be section 12 approved.

Section 17: Regulations as to approvalsin relation to England and Wales

63.

Section 17 inserts a new section 142A into the 1983 Act, which gives the Secretary of
State, jointly with Welsh Ministers, the power to set out in regul ationsthe circumstances
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in which approval in England under section 12 of the 1983 Act and approval asan AC
should be considered to mean approval in Wales as well, and vice versa.

Section 18: Approved mental health professionals

64. Section 18 substitutes section 114 of the 1983 Act. It replaces the role of ASWs with
that of AMHPs. This will mean that a wider group of professionals, such as nurses,
occupational therapists and chartered psychologistswill be ableto carry out the ASW's
functions as long as individuals have the right skills, experience and training, and
are approved by an LSSA to do so. A registered medical practitioner is specifically
prohibited from being approved to act as an AMHP. This means that there will be a
mix of professional perspectives at the point in time when a decision is being made
regarding a patient's detention. This does not prevent all those involved from being
employed by the NHS, but the skillsand training required of AMHPs aim to ensure that
they provide an independent social perspective.

65. Thedefinition of an ASW in section 145(1) of the 1983 Act isreplaced by the definition
of an AMHP in section 114 (see paragraph 11 of Schedule 2). Unlike with ASWs, there
is now no requirement that an AMHP be an officer (employee) of an LSSA.

66. LSSAswill approve AMHPs. Before doing so they must be satisfied that the individual
has appropriate competence in dealing with persons who are suffering from mental
disorder and complies with regulations setting out conditions for approval, factors as
to competency, and reguirements for training.

67. There will be separate regulations for England and Wales, which may contain different
approval criteria. Therefore, an AMHP approved by an LSSA in England may only act
on behalf of an English LSSA, and an AMHP approved by aWelsh LSSA may only act
on behalf of aWelsh LSSA. This means aWelsh LSSA cannot arrange for an English-
approved AMHP to act on their behalf and vice versa. However, it does not mean that
aWelsh-approved AMHP cannot make an application to admit a patient in England or
convey a patient in England and vice versa. It is aso possible for an AMHP with the
appropriate competencies to be approved in both territories.

Section 19: Approval of courses etc for approved mental health professionals

68. Section 19 inserts a new section 114A into the 1983 Act in relation to the approval
of courses for AMHPs. This alows the General Social Care Council (GSCC) and
the Care Council for Wales (CCfW), which are the statutory bodies set up to
regulate the social work profession, to approve courses for the training of English
and Welsh AMHPs respectively, regardless of the trainees profession. To ensure that
AMHPsfrom different professional backgrounds continue to be regulated by their own
professional bodies, section 114A(4) states that the functions of an approved mental
health professional shall not be considered to be "relevant socia work™ for the purposes
of Part 4 of the Care Standards Act 2000. Part 4 of the Care Standards Act 2000
regquires the GSCC and CCfW to provide codes of practice for social care workers,
which includes "aperson who engagesin relevant social work". "Relevant social work™
is defined as "social work which is required in connection with any health, education
or socia services provided by any person”. Making clear that AMHP functions are not
"relevant social work" for the purposes of Part 4 of the Care Standards Act means that
the GSCC's and CCfW's codes of practice do not apply to AMHPs who are not social
workers.

Section 20: Amendments to section 62 of Care Standards Act 2000

69. Although AMHP functions are not to be considered "relevant social work" for the
purposes of Part 4 of the Care Standards A ct 2000, section 20 providesthat the GSCC's
and CCfW's codes of practice will continue to apply to social workers when carrying
out AMHP functions.
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Section 21: Approved mental health professionals: further amendments and
Schedule 2

70.

71.

72.

73.

Section 21 introduces Schedul e 2 which makes further amendments to the 1983 Act in
relation to ASWSs.

ASWs are responsible for assessing whether an application for a patient's admission
under Part 2 of the 1983 Act should be made (unless the application is made by the
patient’s nearest relative). They arrange and co-ordinate the assessment, taking into
account all factorsto determineif detention in hospital isthe best option for a patient or
if thereisalessrestrictivealternative. The 2007 Act allows assessmentsfor admission to
be undertaken by an AMHP, who might, for example, be anurse, occupational therapist
or chartered psychologist, as well as a social worker.

Paragraph 5 of Schedule 2 amongst other things amends section 13(1) of the 1983 Act
so that LSSAswho have reason to think that an application for admission to hospital or
aguardianship application may need to be made in respect of a patient within their area
shall have a duty to arrange for an AMHP to consider the patient's case on their behalf.
Where apatient is detained for assessment under section 2, and the LSSA that arranged
for an AMHP to consider that admission has reason to think that an application for
treatment may be needed under section 3, new subsections (1B) and (1C) of section 13
place a duty on that LSSA to arrange for an AMHP to consider the patient's case on
their behalf even where the patient is no longer in the area of that authority. The duties
under sections 13(1), (1B) and (1C) do not prevent another LSSA from arranging for
an AMHP to consider a patient's case. Subsection (5) of section 13, as amended by
paragraph 5(6) of Schedule 2, makes clear that any other LSSA also has the power to
do so. The effect of the amendments to section 13 isto provide for LSSAsto continue
to have arolein ensuring that there is an adequate AMHP service, whether they choose
to run the AMHP service themselves or enter into agreements with other LSSAs and/
or NHS organisations to do so.

Because AMHPs will no longer aways be employed by a LSSA, section 145 of the
1983 Act is amended to provide in new subsection (1AC) that references to an AMHP
in the 1983 Act are generally to be read as an AMHP carrying out their functions on
behalf of a LSSA. This is to retain the link between the AMHP and an LSSA even
though the AMHP no longer needs to be employed by an LSSA.

Section 22: Conflicts of interest

74.

75.

Section 22 introduces a power to enable regulationsto be made by the Secretary of State
in respect of England and the Welsh Ministers in respect of Wales setting out when,
because of apotential conflict of interest:

e an AMHP may not make an application for admission to hospital or guardianship
under section 2, 3 or 7 of the 1983 Act; or

» amedica practitioner may not provide a medical recommendation accompanying
such an application.

The power replaces the provisions of section 12(3) to (7) of the 1983 Act, which set out
when amedical practitioner may not provide a medical recommendation in support of
an application, because of their position either in relation to the applicant, the patient
or the other practitioner providing amedical recommendation.

Chapter 3 — Safeguards for Patients

Sections 23-26: Patient’s nearest relative

76.

Sections 26-29 of the 1983 Act provide for the role of the nearest relative (NR) of
patients. The 1983 Act provides a list of persons who may act in this role: the person
appointed usualy being the highest in that list, starting with any spouse or, if thereis
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none, the eldest son or daughter, and so on. The NR has certain rightsin connection with
the care and treatment of a mentally disordered patient under the 1983 Act, including
theright to apply for admission to hospital, theright to block an admission for treatment,
the right to discharge a patient from compulsion and the right to certain information
about the patient. NRs may not exercise their rights in respect of patients subject to
special restrictions under Part 3 of the 1983 Act.

Section 23 introduces a new right for a patient to apply for an order displacing the
NR on the same grounds available to other applicants under the 1983 Act as it stands,
and on the additional ground that the NR is unsuitable to act as such. The table below
summarises possible grounds for applications and who may make them. The provision
also amends the basis upon which a court may make such an order. It changes the
requirement that the acting NR be, in the court’s opinion, a*“proper person” to act as
the NR to a requirement that the person is, in the court’s opinion, a “suitable” person
to act. Section 23 aso amends section 29 of the 1983 Act to provide that where the
person nominated by the applicant is, in the court’s opinion, not “suitable” or thereis
no nomination, the court can appoint any other person it thinksis “suitable’.

Possible
grounds
for an
application
29(3)(@) — | 29(3)(b) - | 29(3)(c) | 29(3)(d) - | 29(3)(e) -
thepatient | theNRis —theNR | theNRhas | theNRis
hasno NR | tooill to act junreasonably, or islikely | unsuitable
blocks |todischarge to act
admission | the patient as such
without
due regard
PossidleHP Currently | Currently | Currently  |Currently | New
applreghtsing provided for | provided for | provided for | provided for | provision
ASW
Relative Currently Currently Currently Currently New
provided for | provided for | provided for | provided for | provision
Someone Currently Currently Currently Currently New
living with| provided for | provided for | provided for | provided for | provision
the patient
Patient New New New New New
provision provision provision provision provision

In this way, an NR who has, for example, in the past subjected a patient to physical
abuse, may, upon application to the court by the patient, be removed from exercising
the rights of the NR by order of the court. In the application, the patient can nominate
another person to act as the NR. Unless the court finds that person to be unsuitable, or
decides not to displace the current NR, the person will be made the acting NR.

An application for displacement can aso be made by an AMHP, another relative or
anyoneliving with the patient (or if the patient isan in-patient in ahospital, anyone with
whom the patient was living before he was admitted). So long as the court orders the
displacement of the current NR, then whomever the applicant nominates will be made
the acting NR, unless the court finds that person to be unsuitable to act as such.

Section 24 introduces a hew right for the patient to apply to discharge - or vary - an
order appointing an acting NR. A NR displaced under the new ground will also be able
to apply for such an order, but the NR must first obtain leave of the court. The court
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can currently appoint an acting NR only for alimited period; section 24 will allow the
court to make an appointment for an indefinite period.

A person who has been made the acting NR retains the right to apply to have that order
ended. The order displacing the NR - and appointing an acting NR - continues even
when the displaced NR ceases to be the first person in the list of relatives. In these
circumstances, the patient can apply to have the court order discharged. The new person
at the top of thelist will then become the NR.

A NR displaced on the new grounds that he is unsuitable to act as such can apply for
the discharge of the order which displaced him as NR. However, the application will
only be heard if the court first agrees. Spurious or malicious applications can therefore
be stopped before the patient is brought into the process.

Section 25 will limit applications to the MHRT from displaced NRs, to those NRs
displaced on grounds set out in sections 29(3)(c) or 29(3)(d) of the 1983 Act (seetable
above). A person who has been displaced as the NR because he or sheistooill to act,
or unsuitable to act, will not have the right to apply to the MHRT.

Section 26 amends the list in sections 26 and 27 of the 1983 Act of those persons who
may act intherole of NR of apatient, by giving acivil partner equal statusto a husband
or wife.

Sections 27-31: Consent to treatment

Overview of consent to treatment provisionsin the 1983 Act

85.

86.

87.

88.

89.

Part 4 of the 1983 Act deals with the medical treatment of patients, other than (for most
purposes) patients subject to acommunity treatment order (a CTO) who have not been
recalled to hospital. Treatment of such patients is generally dealt with under Part 4A.
See section 32 below for an explanation of aCTO.

Section 57 of the 1983 Act provides that certain treatments may not be given to any
patient for mental disorder (whether or not they are otherwise subject to the 1983 Act)
unless the patient consents, a SOAD and two other people appointed by the Mental
Health Act Commission (MHAC) have certified that the patient is capabl e of giving that
consent (and has done so), and the SOAD has additionally certified that the treatment
should be given. The treatments in question are any surgical operation for destroying
brain tissue or its functioning (sometimes called “psychosurgery”) and, by virtue of
regulations under subsection (1)(b) of section 57, surgical implantation of hormones
for the purpose of reducing male sex drive (a procedure which is no longer used).

Section 58 of the 1983 Act provides that patients who are liable to be detained under
the 1983 Act (subject to certain exclusions set out in section 56) may not, in general,
be given certain treatments unless they consent and that consent is certified by their
RMO (in future the AC in charge of the treatment) or a SOAD, or alternatively, unless
a SOAD certifies that they either cannot or will not consent to the treatment, but that
it should nonetheless be given. Section 34 of the 2007 Act also applies section 58 to
patients who are subject to a CTO and who have been recalled to hospital (subject to
certain exceptions).

Section 58 of the 1983 Act also applies to the administration of medication once three
months have passed since the patient was first given medication while detained — or,
in future, subject to a CTO — under the Act. At present and by virtue of regulations
under subsection (1)(a), it also appliesto electro-convulsivetherapy (ECT), without any
initial period however this will be overtaken by the amendments made by section 27
of the 2007 Act (see below).

Sections 57 and 58 are subject to the following sections of the 1983 Act:

» section 59, which providesthat consent or acertificate under either of those sections
may relate to aplan of treatment instead of an individual treatment
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e section 60, which providesthat a patient who withdraws consent to treatment or to
all or any part of a plan of treatment, is to be treated from that point onwards as
being someone who does not consent to the treatment(s) in question

» section 61, which imposes requirements on RMOs (in future the AC in charge of
trestment) to report to the Secretary of State (in practice MHAC) on treatment given
on the basis of a SOAD certificate and permits the Secretary of State (MHAC) to
withdraw such a certificate

e section 62, which dis-applies sections 57 and 58 where treatment is immediately
necessary and meets certain criteria, and in certain cases where the discontinuance
of treatment would cause the patient serious suffering.

Section 63 of the 1983 Act providesthat patientsliableto be detained (and not excluded
by section 56) may be treated by or under the direction of their RMO (in future the AC
in charge of the treatment) without their consent, where the treatment concerned is not
one to which sections 57 or 58 apply.

Section 27: Electro-convulsive therapy, etc

91.

92.

93.

94,

95.

Section 27 inserts anew section 58A into the 1983 Act. That new section provides that
ECT and any other treatment provided for by regulations made under subsection (1)
(b), can only be given when the patient either gives consent, or is incapable of giving
consent. This provision is subject to the provisions about emergency treatment in
section 62 of the 1983 Act (as amended by section 28 of the 2007 Act). Thisis to
ensure that a patient, including one who is not consenting, can still receive treatment
in the urgent circumstances set out in section 62 if there is insufficient time to apply
the requirements at section 58A.

Where a detained patient 18 years of age or older consents to treatment with ECT (or
any other treatment provided for by regulations), that consent must be certified by either
the AC in charge of the patient’ s treatment or a SOAD. Where a child patient under 18
years of age who is either a detained patient or an informal patient who is not subject
to a CTO consents to such treatment, a SOAD must certify that consent and that it is
appropriate for the treatment to be given.

Where adetained patient isincapable of consent, the SOAD must certify that the patient
is not capable of understanding the nature, purpose and likely effects of the treatment
and that it is appropriate for the patient to receive the treatment. Before doing so, the
SOAD must first consult two other persons - one must be a nurse concerned with
the patient’s medical treatment and the second must be ancther person professionally
concerned with the patient’ s medical treatment who is neither anurse nor adoctor. The
patient’s RC (if they have one) and the person in charge of their treatment (if they are
not the RC) are excluded from being a person the SOAD has a statutory duty to consult.

Where an informal child patient (who is not subject to a CTO) is incapable of consent
and there is authority to treat such a patient, the SOAD must similarly certify that the
patient is not capable of understanding the nature, purpose and likely effects of the
trestment and that it is appropriate for the patient to receive the treatment. Before doing
s0, the SOAD must first consult two other persons - one must be anurse concerned with
the patient’s medical treatment and the second must be another person professionally
concerned with the patient’s medical treatment who is neither anurse nor adoctor. The
person in charge of the patient’s treatment is excluded from being a person the SOAD
has a statutory duty to consullt.

The SOAD is not able to give such a certificate if giving the treatment would conflict
with:

» avalid and applicable advance decision of the patient not to receive the treatment
as provided for by the Mental Capacity Act 2005, or
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e adecision made by adeputy or donee as defined by the Mental Capacity Act 2005,
where the deputy or donee has the authority to refuse such treatment on behalf of
the patient, or

e an order of the Court of Protection.

Before making regulations regarding section 58A, the Secretary of State for England
and the Welsh Ministers for Wales shall consult any such bodies as appear to them to
be concerned.

Section 28: Section 27: supplemental

97.

Section 28 of the 2007 Act amends section 62 of the 1983 Act (urgent treatment)
so that, where the treatment is ECT, urgent treatment can only be given where it is
immediately necessary to save life or to prevent a serious deterioration in the patient’s
condition. Where the treatment is another form of section 58A type treatment (to be
determined by regulations under section 58A), the Secretary of State for England and
the Welsh Ministers for Wales, may make regulations regarding which of the criteria
in section 62(1) of the 1983 Act for urgent treatment are to apply to that treatment.
Section 28 of the 2007 Act also makes consequential amendments to sections 58, 59,
60, 61, 62 and 63 of the 1983 Act, and to section 28 of the MCA, to take account of
the new section 58A.

Section 29: Withdrawal of consent

98.

Section 29 of the 2007 Act amends section 60 of the 1983 Act (withdrawal of consent),
which sets out the effect on acertificateissued under Part 4 of the 1983 Act by either the
approved clinician in charge of the treatment or a SOAD when the patient, having given
consent, withdraws that consent. The amendment clarifies the position when a patient
who has been certified as unable to understand the nature, purpose and likely effects
of the treatment becomes able to so understand. It aso clarifies the position when a
person, having consented, |oses the ability to understand the nature, purpose and likely
effects of the treatment. In both cases the certificate is no longer valid.

Section 30: Independent Mental Health Advocates

99.

100.

101.

102.

103.

Section 30 placesaduty on the appropriate national authority to make arrangementsfor
help to be provided by independent mental health advocates (IMHAS). IMHAS must
be made available to certain “qualifying patients’ subject to the powers or safeguards
inthe 1983 Act as amended, to provide support in the ways specified in the provisions.

Qualifying patients will be informed that they are eligible for the services provided by
an IMHA as soon as is practicable. An IMHA will meet with a patient on the request
of the patient, the nearest relative, the responsible clinician or an AMHP.

Where a patient has the capacity to consent and does so, an IMHA has aright to see
any hospital or local authority records relating to him. If a patient lacks the capacity
to consent, the record holder can still allow access to such records if it is appropriate
and relevant to the help the advocate will provide to the patient. IMHAS have a right
to meet patientsin private and to visit and interview anyone professionally concerned
with the patient’s medical treatment.

The appropriate national authority can make regulations setting out, for example, the
standards and qualifications that will need to be met by an individual in order to be
approved as an IMHA. These regulations can make different provision for different
cases. Thiswill alow them to take account of the different needs of different groups
of patients.

Section 30 also amends section 134 of the 1983 Act, to ensure that hospital managers
cannot withhold correspondence between patients and their advocates.
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Section 31: Accommodation etc

104.

105.

106.

Section 31 adds new section 131A tothe 1983 Act. Thisplaceshospital managersunder
aduty to ensure that patients aged under 18 admitted to hospital for mental disorder are
accommodated in an environment that is suitable for their age (subject to their needs).
In determining whether the environment is suitable, the managers must consult aperson
whom they consider to be suitable because of their experience in child and adolescent
mental health services cases.

Section 31 also amends section 39 of the 1983 Act (information as to hospitals) to
provide that a court may request information from a primary care trust (PCT) (in
England) or local health board (LHB) (in Wales) when dealing with aperson aged under
18in certain cases. Those cases are where the court is minded to make a hospital order
or interim hospital order, to remand the person to hospital for areport on their mental
condition (section 35) or for treatment (section 36), or (in the case of a magistrates
court) to order detention in hospital when committing an offender to the crown court
(section 44). The information will be about the availability of accommodation or
facilities designed to be specially suitable for patients under 18. The purpose of this
provision isto ensure that courts do not place achild in a prison setting when a suitable
hospital bed would be a more appropriate option.

Section 31 also amends section 140 of the 1983 Act (notification of hospitals having
arrangementsfor reception of urgent cases) to place aduty on PCTsand LHBsto advise
local socia service authorities in their area of hospitals providing accommodation
specialy suitable for patients aged under 18.

Chapter 4 — Supervised Community Treatment

Overview

107.

108.

The supervised community treatment (SCT) provisionswill allow some patients with a
mental disorder to live in the community whilst still being subject to powers under the
1983 Act. Only those patients who are detained in hospital for treatment will be eligible
to be considered for SCT. In order for a patient to be placed on SCT, various criteria
need to be met. An AMHP also needsto agree that SCT is appropriate. Patientswho are
on SCT will be subject to conditions whilst living in the community. Most conditions
will depend on individual circumstances but must be for the purpose of ensuring the
patient receives medical treatment, or to prevent risk of harm to the patient or others.
Such conditionswill form part of the patient’scommunity treatment order (CTO) which
is made by the RC. Patients on SCT may be recalled to hospital for treatment should
this become necessary. Afterwards they may then resume living in the community or,
if they need to be treated as an in-patient again, their RC may revoke the CTO and the
patient will remain in hospital for the time being.

SCT differsfrom after-care under supervision, which it will replace, in that it will allow
patients who do not need to continue receiving treatment in hospital to be discharged
into the community, but with powers of recall to hospital if necessary. It is different
from leave of absence under section 17 of the 1983 Act, which remains suitable for
a patient as a means to give shorter term leave from hospital as part of the patient’s
overall management as a hospital patient.

Section 32: Community treatment orders, etc

109.

110.

Section 32 inserts new sections 17A-17G which set out how CTOs are to be made, and
how they will work.

Under new section 17A, the RC may makea CTO for apatient detained under section 3,
or for a patient who is not subject to restrictions under Part 3 of the 1983 Act (i.e. to
arestriction order, arestriction direction or alimitation direction), if they are satisfied
that the relevant criteria are met. An AMHP must agree that the criteria are met and
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also that a CTO is appropriate for that patient. The CTO, and the AMHP' s agreement
toit, will be in writing.

The criteriathat the patient must meet - in order to be suitable for SCT - are specified
within section 17A(5). The patient must need medical treatment for their mental
disorder for their own health or safety, or for the protection of others. It must be possible
for the patient to receive the treatment they need without having to be in hospital,
provided that the patient can be recalled to hospital for treatment should this become
necessary. When deciding if itisnecessary to be ableto recall the patient to hospital, the
RC must consider the risk that the patient’s condition will deteriorate after discharge
from hospital, as a result, for example, of their refusing or neglecting to receive the
trestment they need. In considering that risk, the RC must have regard to the patient’s
history of mental disorder and any other relevant factors. Appropriate medical treatment
for the patient must be available in the community. Patients who are subject to aCTO
arereferred to in the legidation as “community patients’.

Section 17B requires that CTOs specify conditions to which a community patient will
be subject. There are two mandatory conditions that the patient must be available
for medical examinations, firstly as required for the purposes of determining whether
the CTO should be extended, and secondly to alow a SOAD to make a Part 4A
certificate. Otherwise, conditions must be necessary or appropriate to ensure that the
patient receives medical treatment, or to prevent harm to the patient’s health or safety,
or to protect others. The RC and an AMHP must agree the conditions. The RC may
vary the conditions, or suspend any of them.

Other than the conditions about availability for examination, the conditions specified
under section 17B arenot inthemselves enforceable but, if apatient failsto comply with
any condition, the RC may take that into account when considering if it is necessary
to use the recall power (section 17B(6)). However, if the criteriafor recall are met, the
recall power may still be exercised even if the patient is complying with the conditions
(section 17B(7)). See also section 17E.

Section 17C specifies the duration of a CTO. A patient’s CTO will end either if the
period of the CTO runs out and the CTO is not extended, or the patient is discharged
from the powers of the 1983 Act. It will aso end if the RC revokesthe CTO following
the patient’ srecall to hospital under section 17F or, for Part 3 patients, if the CTO was
time-specific and runs out.

Section 17D setsout the effect of aCTO on certain other provisionsof the 1983 Act. The
application for admission for treatment under which the patient was detained remains
in force, but the hospital managers’ authority to detain the patient under section 6(2) is
suspended whilst the patient remains a community patient. The authority to detain the
patient will not expire whileit is suspended. However, when a patient’s CTO ends, the
patient will be discharged absolutely from SCT. Should an application for admission
for treatment still remain in force, thiswill also end.

Section 17D(2)(b) provides that where the 1983 Act mentions patients who are
“detained” or “liable to be detained”, this does not include community patients. Where
it is intended that a provision should apply to community patients, the 1983 Act is
amended by the 2007 Act to make this clear. In addition, referencesin other legislation
to patientswho are detained, or liableto be detained, do not include community patients.

Section 17E provides that a community patient may be recalled to hospital if the RC
decides that the patient needs to receive treatment for his or her mental disorder in a
hospital and that, without this treatment, there would be arisk of harm to the patient’s
health or safety, or to other people. Therecall noticewill trigger the hospital managers
authority to re-detain the patient (section 17E(6)). A community patient may be recalled
even if the patient is in hospital at the time. This could happen, for example, if the
patient goes to hospital but then refuses the treatment that the RC considers is needed,
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and the patient, or someone else, would be at risk if the patient were not to receive that
treatment.

Under section 17E(2), thereis also a power to recall a patient to hospital if the patient
failsto comply with the condition under section 17B(3) that specifiesthat patients must
make themselves available for examination. This alowsthe RC to examine a patient to
assesswhether apatient’ s CTO should be extended and also allowsa SOAD to examine
the patient in order to meet the certificate requirement in new sections 64B and 64E of
the 1983 Act (see section 35 below).

Section 17F sets out the powers which apply to a patient who is recalled to hospital
under section 17E. If the RC decides that the patient meets the 1983 Act’s criteria
for detention for treatment in hospital (set out in section 3(2)), the RC may, subject
to an AMHP' s agreement that it is appropriate, revoke the patient's CTO under
section 17F(4). The RC can only recall a patient for a maximum of 72 hours without
revoking the CTO. Therefore, the RC may release a recalled patient from detention at
any time within the first 72 hours, provided the CTO has not been otherwise revoked.
On release, the patient continues to remain subject to the CTO.

Section 17G provides that when a CTO is revoked (so that the patient is no longer a
community patient), the authority to detain the patient under section 6(2) applies (unless
the patient is a Part 3 patient), exactly as if the patient had never been a community
patient. In addition, all the 1983 Act’s provisions apply to the patient asthey did when
the patient wasfirst admitted to hospital for treatment before the CTO was made (unless
the 1983 Act provides otherwise).

Section 32 also inserts new sections 20A and 20B which set out how long CTOs will
last, and how they can be extended. A new CTO will initially last for 6 months from the
date when the order was made. The order can then be extended for a further 6 months
and, following that, it can be extended for periods of one year at atime. For an order to
be extended under section 20A, the RC must examine the patient and furnish a report
to the hospital managers confirming that the conditions, as set out in section 20A(6),
are met. The RC must apply exactly the same considerations as when the CTO was
first made, so that the RC must again consider the risk that the patient’ s condition will
deteriorate in the community, as a result, for example, of their refusing or neglecting
to receive the trestment they need. In considering that risk, the RC must have regard to
the patient’ s history of mental disorder and any other relevant factors. The RC can only
make areport to extend the CTO if the groundsfor the CTO still apply. An AMHP must
agree that the criteriafor extension of the CTO are satisfied, and that it is appropriate
to extend the CTO, before the report can be made.

Section 33: Relationship with leave of absence

122.

Section 33 makes provision in respect of the relationship of SCT with other powersin
the 1983 Act. It amendsthe provisionsin the 1983 A ct which authorise leave of absence
from hospital (section 17). Before granting longer term |leave of over 7 consecutive days
(or where leave is extended so the total leave granted exceeds 7 consecutive days) a
RC must consider whether SCT is the more appropriate way of managing the patient
in the community.

Section 34: Consent to treatment

123.

Section 34 replaces section 56 of the 1983 Act which sets out the patients to whom Part
4 of that Act, which deals with consent to treatment, applies. In addition to detained
patients, informal patients under 18 years of age will be subject to new section 58A
of the 1983 Act (see section 27 above). A community patient is not subject to the
provisions of Part 4 of the 1983 Act (except section 57 which applies to any patient)
unless recalled to hospital for treatment.
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On recall to hospital, a patient may be given treatment which would otherwise require
a certificate under section 58 or 58A of the 1983 Act (“section 58-type treatment” and
“section 58A-type treatment”) on the basis of a certificate given by a SOAD under
the new Part 4A of the 1983 Act (see section 35 below) if that certificate specifies the
treatment as being appropriate in these circumstances. If the certificate does not specify
any such treatment, then (if it is section 58-type or section 58A-typetreatment) it cannot
be given on recall unless or until its administration is permitted under Part 4 of the
1983 Act.

However, if a certificate covering section 58(1)(b) treatment was in place before the
CTO was made, and coversthe patient’ s current treatment needs, thereisno need for a
new section 58 certificate on recall. If the period from the time the patient first received
medication is less than three months then a new certificate under section 58 will not be
required until that three month period has elapsed.

If apatient’s CTO is revoked, so that the patient is once again detained in hospital
for treatment, treatment can be given on the basis of a Part 4A certificate only until a
section 58 or section 58A certificate can be arranged.

A section 58 or section 58A certificate is not required in circumstances where:

» discontinuing thetreatment or the plan of treatment at that point would cause serious
suffering to the patient as provided for under new section 62A(6);

e the treatment is immediately necessary: immediately necessary treatment can be
given under section 62 (which applies by virtue of the application of Part 4 of the
Act);

e inthecase of administration of medicine, the patient is still within the period before
which a certificate is required i.e. either one month has not elapsed from the time
when the CTO was made or the three month period from when medication wasfirst
given to the patient, as provided for in section 58(1)(b) has not elapsed.

A Part 4A certificate will not provide authority to give section 58A type treatment to
a patient who has capacity or competence to consent but who refuses consent when
recalled or when the community trestment order is revoked.

Section 35: Authority to treat

129.

130.

131.

Section 35 introduces a new Part 4A into the 1983 Act to regulate the treatment of
community patientswhilst in the community i.e. when they are not recalled to hospital.
New section 64B gives the authority to treat in the community adult patients who have
the capacity to consent. Community patients aged 16 or over with capacity to consent
to treatment can only be treated in the community if they do consent to their treatment.

Community patients aged 16 or over who lack the capacity to consent to treatment
can be treated in the community provided that the treatment is authorised under new
section 64D or, where relevant, a donee of alasting power of attorney (an “attorney”
or deputy appointed under the Mental Capacity Act 2005, or the Court of Protection,
consentsto treatment on their behalf. Section 64D &l so setsout that force cannot be used
to administer treatment if the patient objects to that treatment. If the patient does not
object to treatment, force is permitted and that may be in cases where, for example, the
patient is suffering from tremor and physical force is needed as a practical measure to
administer the treatment. The factors to be considered by a practitioner in determining
whether a patient objects to treatment are outlined in new section 64J. If the treatment
conflicts with avalid and applicable advance decision made under the MCA, it cannot
be given to the patient.

Children aged under 16 can also be made subject to a CTO. As with adults who have
capacity, treatment cannot be given to a child in the community who is competent to
consent and does not consent to it. New section 64F provides the authority to treat a
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child who lacks competence in the community. Similar conditions must be met in order
to treat a child lacking competence as for an adult who lacks capacity (although the
conditions do not hinge on concepts in the MCA since powers under that Act cannot in
general be exercised in relation to children under 16).

Only in emergencies can force be used to give treatment to patientswho lack capacity or
to children who lack competence against their obj ections. New section 64G sets out how
and when treatment can be given in these situations. Force can be used to givetreatment
only if it isimmediately necessary, needs to be given to prevent harm to the patient,
and is a proportionate response to the likelihood of the patient suffering harm and to
the seriousness of the harm. The emergency circumstances in which section 58A type
trestment can be given to patients who lack capacity or children who lack competence
are more limited than the circumstances in which other treatment can be given in
emergencies.

All community patients receiving the type of treatment which falls under section 58 or
58A of the 1983 Act must have that treatment certified by a SOAD in accordance with
the provisions of Part 4A. For treatment specified in section 58(1)(b), i.e. medication, a
certificateis not required immediately, but must be in place after a certain period. This
period is one month from when a patient leaves hospital or three months from when
the medication was first given to the patient (whether that medication was given in the
community or in hospital), whichever is later. The SOAD must certify in writing that
it is appropriate for the treatment to be given.

The SOAD may specify within the certificate that certain treatment can be given to the
patient only if certain conditions are satisfied: so, for example, the SOAD could specify
that a particular antipsychotic and dosage can only be given in the community if the
patient retains capacity to consent to it. The SOAD can also specify whether and if so
what treatments can be given to the patient on recall to hospital and the circumstancesin
which the treatment can be given. For example, the SOAD can specify, if appropriate,
that an antipsychotic can be given to the patient on recall without the patient’s consent.

Under new section 64B, it is not necessary to meet the certificate requirement before
trestment can be given in emergencies to a patient in the community where that patient
consents to treatment or, for patients who lack capacity, where an attorney, deputy or
the Court of Protection consentsto it on the patient’s behalf.

The following table summarises when patients can be treated in the community and
the safeguards that are in place for the review of section 58-type and section 58A type
treatment:
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Patients 16 and
over with capacity
to consent AND
patients under 16
with competence

Patients 16 and
over without
capacity to consent

Patients under
16 without

competence to consent

SCT e Patient must Cantreat if an Can treat a patient
patient consent to attorney or deputy under s64E
inthe treatment or the Court of provided patient
community Authority to treat Protection consents does not object to
PART patient under s64B under s64B treatment or it is
4A (adults) or s64E Can treat a patient not necessary to
regulates  (children) under s64D provided use force
treatmente  For s58 or sh8A patient does not Can betreated in
type treatment object to treatment emergencies with
there must be a or it is not necessary force but only if
SOAD certificate to use force (unless it is proportionate
in place before the treatment under s64F
treatment can be conflicts with For s58 or 58A
given. decision of an type treatment
e But certificate attorney, deputy or there must be a
requirement Court of Protection SOAD certificate
need not be or advance decision) in place before
complied with Can be treated in treatment can be
where treatment emergencies with given'
isimmediately force but only if But it is not
necessary itisimmediately necessary to
necessary and the comply with
use of forceis the certificate
proportionate under requirement
s$64G where treatment
For s58 or sb8A isimmediately
type treatment there necessary or under
must be a SOAD section s64G
certificate in place
before treatment can
be given
But it is not
necessary to comply
with the certificate
requirement
where treatment
1

For medication (s58 1(b) a SOAD certificate must be in place one month from when
apatient leaves hospital or three months from when the medication was first given
to the patient.

2

Unlike section 58 type treatment, section 58A treatment cannot be given under
section 62A to patients with capacity or competence to consent if they do not
consent to that treatment.

3

Where an SCT patient’s CTO is revoked, treatment can be given if the Part 4A
certificate requirement is met, but only pending compliance with s58 or s8A
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Patients 16 and
over with capacity
to consent AND
patients under 16
with competence

Patients 16 and
over without
capacity to consent

Patients under
16 without
competence to consent

isimmediately
necessary or under
section s64G
SCT Section 58 or 58A! Section 58 or 58A type | Section 58 or 58A type
patient |type treatment can treatment can be given | treatment can be given
on be given under s62A | under s62A where: under s62A where:
recall |where: ¢ SOAD certificateis |» SOAD certificate
to e SOAD certificate in place certifying isin place
hospital isin place that it is appropriate certifying that it is
or certifying that it is to givethe appropriate to give
where appropriate to give treatment® the treatment®
SCTis the treatment’ or or
revoked | or ¢ For medication ¢ For medication
PART |e For medication regulated by s58 regulated by s58
4 regulated by s58 (1) (b) the patient (1) (b) the patient
regulates (1) (b) the patient is still within the is still within the
treatment  isstill within the period before which period before
period before acertificateis which a certificate
which a certificate required’ is required!
is required® or or
or e Discontinuing e Discontinuing the
e Discontinuing the the treatment or treatment or plan
treatment or plan plan of treatment of treatment would
of treatment would would cause serious cause serious
cause serious suffering to the suffering to the
suffering to the patient under s62A patient under s62A
patient under s62A 5) 5)
5 or or
or Treatment is Treatment is
Treatment is immediately necessary | immediately necessary
immediately necessary | under s62 under s62
under s62 If none of the aboveis | If none of the aboveis
If none of the aboveis |satisfied s58 or s58A satisfied s58 or s58A
satisfied sb8 or sb8A | requirements must be requirements must be
met met
1

For medication (s58 1(b) a SOAD certificate must be in place one month from when
apatient leaves hospital or three months from when the medication was first given
to the patient.

2

Unlike section 58 type treatment, section 58A treatment cannot be given under
section 62A to patients with capacity or competence to consent if they do not
consent to that treatment.

3

Where an SCT patient’s CTO is revoked, treatment can be given if the Part 4A
certificate requirement is met, but only pending compliance with s58 or s58A
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Patients 16 and Patients 16 and Patients under
over with capacity over without 16 without
to consent AND capacity to consent competence to consent

patients under 16
with competence

requirements must be
met

1

For medication (s58 1(b) a SOAD certificate must be in place one month from when
apatient leaves hospital or three months from when the medication was first given
to the patient.

2

Unlike section 58 type treatment, section 58A treatment cannot be given under
section 62A to patients with capacity or competence to consent if they do not
consent to that treatment.

3
Where an SCT patient’s CTO is revoked, treatment can be given if the Part 4A

certificate requirement is met, but only pending compliance with s58 or s8A

Section 36: Repeal of provisions for after-care under supervision

137.

SCT replaces the regime of supervised after-care. The supervised after-care provisions
(sections 25A to 25J of the 1983 Act) are repealed by section 36. Section 57 of the
2007 Act allows the Secretary of State to make provision by order under section 56 for
transitional arrangementsfor persons subject to after-care under supervision at thetime
of the repeal of sections 25A to 25J.

Schedule 3: Supervised community treatment: further amendmentsto 1983 Act

138.

139.

140.

141.

142.

Schedule 3 setsout the detailed amendmentsto the 1983 Act which are needed to enable
the introduction of SCT. The ones of particular note are described below.

In relation to absence without leave, under a new subsection (2A) of section 18 of the
1983 Act a community patient who has been recalled to hospital can be taken into
custody and returned to the hospital. Any AMHP, officer on the staff of the hospital, a
constable, or anyone authorised in writing by the RC or hospital managers may exercise
this power. New subsection (7) of section 18 provides that a reference to a patient’s
being “returned” to a place where they are required to be means that the patient can be
takentherefor thefirst timeaswell asreturned after absconding. Thiscoversall patients
under the 1983 Act, so that those subject to guardianship are covered in addition to
community patients, rectifying aloophole in the guardianship provisions.

A community patient cannot be taken into custody after his or her CTO ceases to be
in force, or six months have elapsed since the patient was first absent without leave,
whichever is the later. (This mirrors the provisions for detained patients and those
subject to guardianship.) The authority to take such apatient into custody will therefore
last until at least six months after the first day of absence.

If extension of acommunity patient’s CTO does not take effect before the patient’ sfirst
day of absencewithout leave, then the period during which the patient can be taken into
custody is not extended by the extension of the order.

Sections 21, 21A and 21B are amended to make provision relating to community
patients absent without leave. If acommunity patient:

A
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e isabsent without leave on the day the patient’s CTO would have expired, or during
the preceding week, the CTO is extended for a week after the patient returns or is
returned to hospital.

* is absent without leave on the day when the 72 hour period for recall is up, the
72-hour period effectively begins again when the patient is taken into custody, or
returnsvoluntarily to the hospital, subject to the timelimits asfor detained patients.

* returns or is returned to hospital within 28 days of the first day of his or her
absence without leave, the RC has aweek after the patient’ s return to carry out the
examination and make his or her report for the extension of the CTO, if the CTO
would have otherwise expired.

e returns, or isreturned, to hospital morethan 28 days after the patient wasfirst absent
without leave, the RC has aweek after the patient’ s return to examine the patient,
and, if the RC decides that the patient meets the criteria for SCT, prepare a report
for the hospital managers extending the CTO.

Section 22 of the 1983 Act is amended so that community patients, like those detained
for trestment, who are imprisoned for more than six months (or for successive periods
exceeding six months in total) are no longer subject to the Act upon their release.

Community patients can be absolutely discharged from SCT (and therefore liability
to recall to hospital), under amended section 23 of the 1983 Act, by the RC, hospital
managers of the responsible hospital or by the NR, in the same way as patients can be
discharged from detention.

In order to advise aNR about making an order for the discharge of acommunity patient
under amended section 24 of the 1983 Act, any registered medical practitioner can visit
or examine the patient and access records relating to the patient, just as for detained
patients.

Therestriction on discharge by aNR appliesto community patientsin the sameway asit
doesto detained patients. The NR must give 72 hours notice in writing to the managers
if they wish to make the order and the RC can bar the order for discharge from taking
effect, if areport is made that certifies that the patient is likely to act in a dangerous
manner if discharged from SCT.

A community patient may apply to the MHRT, under amended section 66 of the 1983
Act, when aCTO is made, when it is revoked, when it is extended after six months or
ayear (as appropriate) and when an order is extended after the patient has been absent
without leave for more than 28 days. A NR may aso apply to the MHRT if the NR
makes a discharge order which is not put into effect because the RC reports that the
patient would be likely to act in a dangerous manner if discharged; or if he or sheis
displaced by a court order as allowed under section 29(1)(c) or (d) of the 1983 Act. The
hospital managers must refer a patient to the MHRT if aCTO is revoked.

In the case of community patients who were under a hospital order before being made
subject to a CTO, the power under section 66 of the 1983 Act to apply to a Tribunal
when a CTO is made or revoked cannot be exercised until six months after the date of
the hospital order. The NR of such a patient may apply to the MHRT whenever the
patient has a right to apply. The Secretary of State can refer a case of a community
patient to the MHRT, in the same way as for detained patients.

The MHRT must direct the discharge of a community patient under amended
section 72(1) of the 1983 Act if the MHRT is not satisfied as to any of the following:

e the patient needs medical treatment for mental disorder for his or her own health
or safety, or for the protection of others.
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e itisnecessary for theresponsibleclinicianto be ableto recall the patient to hospital.
(In determining this point the tribunal must consider the risk that the patient’s
condition will deteriorate in the community, as a result, for example, of their
refusing or neglecting to receive the treatment they need. In considering that risk
the tribunal must have regard to the patient’s history of mental disorder and any
other relevant factors.)

» appropriate medical trestment is available for the patient.

The MHRT has a new power (section 72(3A) of the 1983 Act) in respect of a patient
detained under section 3 of that Act, or subject to a hospital order or direction. The
MHRT may recommend that the RC consider if a CTO for the patient should be made,
where it does not discharge such a patient. When considering whether to discharge a
patient the MHRT need not direct the discharge of a patient just because the MHRT
thinks SCT might be appropriate for the patient.

The specia procedures in section 141 of the 1983 Act to be followed if an MP (or a
member of the National Assembly for Wales, Scottish Parliament or Northern Ireland
Assembly) is detained on the grounds of mental disorder do not apply to community
patients.

Schedule 4: Supervised community treatment: amendments to other Acts

152.

Schedule 4 to the Act makes a number of amendments to the Administration of Justice
Act 1960, the Criminal Appea Act 1968, the Courts-Martial (Appeals) Act 1968 and
the Juries Act 1974 that are necessary as aresult of the introduction of SCT.

Chapter 5 - Mental Health Review Tribunals

Section 37: References

153.

154.

The MHRT is an independent judicial body with the power to order the discharge of
a patient from detention for assessment and/or treatment and from guardianship under
the 1983 Act. The MHRT reviews a patient's case either on application from the patient
or the patient'sNR, on referral from the Secretary of State (which functionin relation to
Walesisexercisable by the Welsh Ministers) or, if the MHRT has not reviewed the case
within agiven period, on referral by hospital managers. Under the 1983 Act, section 638
sets out the provisions for when hospital managers must make areferral. Section 37 of
the 2007 Act amends this section so that it applies to a wider group of patients (those
who are still subject to section 2 at the point of referral and patientswho areon aCTO).

Under the 1983 Act as it stands, hospital managers are required to refer a patient's
case to the MHRT at six months from the beginning of the detention for treatment or
the patient's transfer from guardianship to hospital if the patient has not applied for
a tribunal themselves, if an application has not been made on their behalf or if they
have not been referred to the MHRT by the Secretary of State/Welsh Ministers. As
a result of amendments made by section 37, hospital managers will be required to
refer the patient at six months from the day on which the patient was first detained,
whether under section 2 for assessment, section 3 for treatment, or the day on which
they were detained in hospital following a transfer from guardianship (this is defined
as the "applicable day" at section 68(5)). This will make the referral period the same
for all patients whether they have first been detained for treatment or for assessment.
This six month time period can be reduced by order of the Secretary of State or Welsh
Ministers under new section 68A of the 1983 Act. The provision enables the order to
include any consequential provisions that may be required to ensure that patients who
are transferred from England to Wales or vice versa between the period of referral in
one territory and the other do not miss out on areferral to the MHRT by virtue of the
transfer.
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Section 37 also removes the requirement that hospital managers are only under a duty
to make a subsequent referral to the MHRT upon the renewal of patient's detention.
Under the 1983 Act, hospital managers are required to refer patients whose authority
for detention has been renewed if three years have passed (or one year for patients aged
under 16 years) and the MHRT has not reviewed the casein that time. In practice, it can
be up to four years before apatient's case is considered by the MHRT if the patient does
not apply, because a renewal only happens once a year, and the referral cannot take
place until the detention is next renewed. By removing the link between renewal and
subsequent referrals, the only requirement for subsequent referrals is that the MHRT
has not considered the patient's case in three years (or one year). The requirement to
refer a patient aged under 16 years after one year is extended to those aged under 18
years. The order making power at section 68A will also enable the three year and one
year period to be reduced. As a further consequence, patients who are absent without
leave (AWOL) at the point at which they should be referred to the MHRT must be
referred on their return to hospital.

Theprovision allowing aregistered medical practitioner to visit and examine the patient
for the purposes of gathering information in preparation for the MHRT is extended to
allow ACsto visit and examine, and is extended to cover patients who areon aCTO.

Finally, section 37 amends Schedule 1 to the 1983 Act to ensure that the new provisions
continue to apply where appropriate to unrestricted Part 3 patients (i.e. mentally
disordered offenders not subject to the special restrictions under section 41 of the 1983
Act). Only those Part 3 patients who are transferred from a guardianship order to a
hospital order qualify for areferral by the hospital managers after the first six months.
Part 3 patients placed on a hospital order will not be entitled to a referral in the first
six months of their detention, as their initial detention has been subject to judicial
consideration by the sentencing court and they cannot themselves apply to the MHRT
in that period. The referral at three years (or one year) will extend to al Part 3 patients
detained in hospital or on SCT and not subject to restrictions.

Section 38: Organisation

158.

Section 38 replaces the existing multiple regional Tribunals in England with one
Tribunal and continues the Tribuna for Wales. In addition, it renames the role of
chairman of each of the Tribunals as president. The Tribuna for England and the
Tribunal for Wales will each have a president. The term "president” asit is currently
used under the 1983 Act to refer to the chair of a Tribunal constituted for particular
proceedings will be replaced with "chairman”.

Chapter 6 - Cross-Border Patients

Section 39: Cross-border arrangements

159.

160.

Section 39 covers the cross-border leave and transfer of patients. Section 39(1) adds
two new subsections to section 17 of the 1983 Act. They will apply to patients from
Scotland, Northern Ireland, the Isle of Man and the Channel Islands who are given
leave of absence to visit England and Wales and whom the clinician has determined
must (for the patient's own interests, or for the protection of others) remain in custody
during the leave of absence. The new subsections will ensure that patients from these
jurisdictions who visit England and Wales on escorted leave may be conveyed, kept
in custody or detained by their escort while in England and Wales, and re-taken in the
event that they escape.

Section 39(2) gives effect to Schedule 5. The 1983 Act aready provides for detained
patients to be transferred from England and Wales to Scotland, Northern Ireland, the
Channel Islands, and the Isle of Man and vice versa (except Scotland). The removal
of patients from Scotland is dealt with under the Mental Health (Care and Treatment)
(Scotland) Act 2003, regulations made under that Act and the Mental Health (Care and
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Treatment) (Scotland) Act 2003 (Consequentia Provisions) Order 2005 (Sl 2005/2078)
("the Consequential Provisions Order").

The amendments in Schedule 5 to the 2007 Act provide for community patients to
be similarly transferred. It also provides for detained patients to be transferred from
Scotland to England and Wales and accordingly revokes the relevant provisionsin the
Consequential Provisions Order dealing with transfers from Scotland.

Transfers are only undertaken when they are in the patient's interests. For example, a
patient may be transferred from Scotland to England when he or she is detained under
mental health legislation in Edinburgh but normally lives in London and a transfer
would enable friends and family to visit him or her on amore regular basis.

No provisionismadein respect of thetransfer of patients under guardianshipin England
and Wales as Scotland no longer has the equivalent of mental health guardianship.

For patients transferring from Scotland to England and Wales the date of their hospital
admission in England or Wales (for detained patients) and their date of arrival at their
place of residence (for community patients) will be the date on which an application
is deemed to have been made in England and Wales. As soon as practicable after
the arrival of a community patient in England and Wales a CTO should be made
and it will be deemed to be dated from the day of the patient's arrival. A community
patient transferred from Scotland to England and Waleswill not be detained in hospital
following their transfer prior to becoming a community patient in England and Wales.
For example if a patient detained under section 3 in hospital in Scotland is transferred
to England or Wales on 5 April, they will be treated as if they had been admitted to
hospital in England or Waleson 5 April. A community patient transferred from Scotland
to England or Wales and arriving at their place of residence in England or Wales on 10
April will betreated as though he had been admitted to hospital in England or Waleson
10 April, and then a community treatment order made on the same date, discharging
him from hospital. The dates of 5 April and 10 April will therefore be the start dates
under the 1983 Act for each patient. Thisdateissignificant becauseit determineswhen,
for example, a patient's case must be referred by the hospital managers to the MHRT
(under section 68 of the 1983 Act as amended by section 37 of the 2007 Act).

No provision is made in the Act for the transfer of community patients from Northern
Ireland as thereis currently no provision for community patientsin Northern Ireland.

Schedule 5 also amends sections 83 and 85 of the 1983 Act (which provide for detained
patients to be transferred from England and Wales to the Channel Islands and the
Isle of Man and vice versa) to provide for community patients to be transferred from
England and Wales to the Channel Islands and the Isle of Man and vice versa. Similar
arrangements to those set out for patients transferring from Scotland will apply to
patients transferring to England and Wales from the Channel Idands or the Isle of
Man for deeming their date of arrival and the date of the CTO. At present the Channel
Islands and the Ile of Man do not have legidlation enabling patientsto be treated in the
community under arrangements similar to SCT so this provision would not, as things
stand, have any effect in relation to the Channel Islands and the Isle of Man.

Schedule 5 a'so amends section 88 of the 1983 Act, which provides for patients absent
from hospitalsin England and Wales to be taken into custody and returned to England
and Wales, to apply to Northern Ireland only. The Channel Islands and the Isle of Man
have powers of their own, which they can use to return patients from England and
Wales. In Scotland regulations can be made on such matters under section 309 (patients
from other jurisdictions) of the Mental Health (Care and Treatment) (Scotland) Act
2003.
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Chapter 7 - Restricted Patients

Section 40: Restriction orders

168.

Section 40 amends section 41 of the 1983 Act to remove the power of the Crown
Court to make restriction orders under section 41 for a limited period. As a result,
restriction ordersimposed by the Court will remainin force until they are discharged by
the Secretary of State for Justice or the MHRT. The section also makes consequential
changes to other provisions of the 1983 Act.

Section 41: Conditionally discharged patients subject to limitation directions

169.

Section 41 makes an amendment to section 75(3) of the 1983 Act so that, on the
application of a patient who has been conditionally discharged from hospital while
subject to hospital and limitation directions, the MHRT may direct that the patient's
limitation direction is to cease to have effect, in which case the patient's hospital
direction will also cease to have effect, and the patient will be absolutely discharged.
Hospital and limitation directions may be imposed by the Crown Court in accordance
with section 45A of the 1983 Act where the court considers it appropriate to direct
the prisoner's detention in hospital for medical treatment as well as passing a prison
sentence. The amendment brings the position of patients subject to limitation directions
into line with other restricted patients, in that section 75(3) will now apply to both.

Chapter 8 - Miscellaneous

Section 42: Offence of ill-treatment: increase in maximum penalty on conviction on
indictment

170.

Section 42 increases the maximum penalty for imprisonment on conviction on
indictment for the offence of ill treatment of patientsin section 127 inthe 1983 Act. The
maximum penalty on imprisonment on summary conviction for the same offence will
increase from six months to one year on the commencement of sections 154 and 282
of the Criminal Justice Act 2003. The maximum penalties on summary conviction for
the offences at sections 126 (forgery, false statements etc) and 128 (assisting patients
to absent themselves without leave etc) of the 1983 Act will also increase on the
commencement of those provisions of the 2003 Act.

Section 43: Informal admission of patients aged 16 or 17

171

172.

Section 43 amends section 131 (Informal admission of patients) of the 1983 Act so
that in the case of patients aged 16 or 17 years who have the capacity to consent to
the making of arrangements for their admittance to hospital or registered establishment
for treatment for mental disorder on an informal basis, they may consent (or may not
consent) to such arrangements and their decision cannot be overridden by aperson with
parental responsibility for them.

If the patient consentsto the making of arrangementsthey can beinformally admitted to
hospital and their consent cannot be overridden by aperson with parental responsibility
for them. If the patient does not consent to the making of arrangements they cannot be
informally admitted on the basis of consent from a person with parental responsibility
for them but they could be admitted to hospital for compulsory treatment under the
1983 Act if they meet the relevant criteria.

Section 44: Places of safety

173.

Under section 135(1) of the 1983 Act, the police can, on the authority of a magistrate,
enter premises and removeto a place of safety aperson who isthought to have amental
disorder and who has been or is being ill-treated or neglected or, if living aone, is
unable to care for himself. Under section 136 of the 1983 Act, the police can remove
from apublic place to aplace of safety a person who appearsto have amental disorder
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and to need immediate help. In both instances, the person can be detained at the place
of safety for up to 72 hours. Section 44 amends sections 135 and 136 of the 1983 Act
to enable a person detained at a place of safety to be transferred to another one, subject
to the overall time limit for detention of 72 hours. A place of safety for this purpose
is defined in section 135(6) of the 1983 Act and includes a hospital, a care home and
apolice station.

Section 45: Delegation of powers of managers of NHS foundation trusts

174.

175.

176.

177.

178.

179.

180.

Section 45 amends section 23 of the 1983 Act in relation to the delegation by National
Health Service foundation trusts (NHSFTSs) of their power to discharge patients from
compulsion under the Act.

Section 23 gives the managers of hospitals the power to discharge patients who are
liable to be detained. (In the case of patients subject to special restrictions under Part 3
of the 1983 Act this power isonly exercisable with the consent of the Secretary of State
(in practice the Secretary of State for Justice).) Paragraph 10 of Schedule 3 extendsthe
managers powers to include a power to discharge patients subject to CTOs for whom
the hospital isresponsible.

The 1983 Act does not set out any specific procedure which hospital managers must
follow when considering whether to discharge patients. But managers will generally
offer to hold an oral hearing when requested to do so by patients, where patients contest
the renewal of their detention by their RMO (in future their RC), or where a NR’'s
discharge order is blocked under section 25 of the 1983 Act on the grounds that the
patient is likely to act in a dangerous manner if discharged. Where renewal is not
opposed, the managers may consider the case for the patient’ s discharge on the papers,
without a hearing.

Section 145 of the 1983 Act provides that the managers of aNHS hospital are normally
the body in which the hospital is vested. In practice, this generally means a National
Health Servicetrust, or (in England) aprimary caretrust (PCT) or an NHSFT. (Section
46 below adds Local Health Boards (LHBs) in Wales to thislist.)

These bodies do not have to take discharge decisions themselves. Section 23 of the
1983 Act alows them to delegate the exercise of their discharge power. NHS trusts
may delegate this function to three or more people who are either directors of the
trust (including the Chairman) or members of a committee or subcommittee of the
trust, provided that the people in question are not employees of the trust. The rules for
PCTs are effectively the same. In practice, these trusts usually delegate their function
to a combination of non-executive directors and a panel of people specialy recruited
for the task. This latter group are often known as “associate hospital managers’. By
contrast, section 23(6) of the 1983 Act currently permits NHSFTsto delegate discharge
decisions only to non-executive directors of thetrust. Accordingly they cannot delegate
to associate hospital managers.

Subsection (1) of this section amends section 23 of the 1983 Act to give NHSFTs
greater flexibility. Specifically, it will allow them to delegate discharge decisions to
any three or more people authorised by the board of the trust, provided those persons
are neither executive directors nor employees of thetrust. The effectisto give NHSFTs
powers to delegate their discharge powers similar to those enjoyed by NHS trusts.
Subsection (2) amends section 32 of the 1983 Act, so that the powersin that section to
make regul ations (which may include regulations permitting the del egation of hospital
managers functions by NHS bodies) are subject to the section 23(6) (as amended).

Subsection (3) inserts a new section 142B into the 1983 Act which provides that the
constitution of an NHSFT may not permit functions under the 1983 Act to be delegated
except in accordance with the Act itself or provision made under it and that paragraph
15(3) of Schedule 7 to the National Health Service Act 2006 (“the 2006 Act”) is to
have effect subject to that provision. Schedule 7 to the 2006 Act sets out mandatory
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requirements for the contents of an NHSFT's constitution. In particular, paragraph
15(2) requiresthe constitution to provide for the powers of the NHSFT to be exercisable
by its Board. Paragraph 15(3) then provides that the constitution may allow for the
Board to del egate powersto committees of directorsor to individual executivedirectors.

The effect of the new section 142B isthat an NHSFT’ s constitution may not permit its
functions under the 1983 Act to be delegated to executive directors or committees of
directors unless that is permitted by or under the 1983 Act itself. But the constitution
may permit delegation to other people where that is allowed by or under the 1983 Act.

Section 46: Local Health Boards

182.

183.

184.

185.

Section 46 adds a reference to LHBs to the definition of “the managers” of hospitals
in section 145(1) of the 1983 Act. Hospital managers have avariety of functions under
the 1983 Act and the definition of “the managers’ identifies the body or people who
are the managers of each hospital, depending on who owns or runsit.

LHBs are statutory NHS bodi es established by Welsh Ministers under section 11 of the
National Health Service (Wales) Act 2006.

Most hospitals in Wales are vested in NHS trusts, but in Powys they are vested in the
LHB established for that area. In the 1983 Act, LHBs are not specifically mentioned
in the definition of “the managers’. Subsection (1) of section 46 accordingly provides
that, for the purposes of the 1983 Act, LHBs are the managers of hospitals vested in
those Boards.

Subsection (2) makes an equivalent addition to section 19(3) of the 1983 Act clarifying
that LHBs may also move such patients liable to be detained in one of their hospitals
to another.

Section 47: Welsh Ministers: procedure for instruments

186.

Section 47 amends the provisionsin section 143 of the 1983 Act which make provision
in relation to the exercise of regulation, order and rule making powers. In particular
it provides the procedure to be applied when such powers are exercised by the Welsh
Ministers.

Part 2 — Amendmentsto Other Acts

Chapter 1 — Amendments to the Domestic Violence, Crime and Victims Act 2004

Section 48: Victims' rights and Schedule 6

187.

188.

189.

Section 48 introduces Schedule 6 which extends, with modifications, the rights of
victims under the Domestic Violence, Crime and Victims Act 2004 (“the 2004 Act”)
to victims of persons convicted of a sexual or violent offence, where (a) the person is
made subject to ahospital order without restrictions; (b) the person is made subject to
a hospital and limitation direction and the limitation direction subsequently ceases to
have effect; and (c) the person is transferred from prison to hospital under a transfer
direction without a restriction direction, or where the restriction direction is removed.

As under the existing provisions of the 2004 Act, the local probation board must
take reasonable steps to establish (a) if the victim of the offence wishes to make
representations as to whether the patient should be subject to conditions in the event
of discharge from hospital; and (b) whether the victim wishes to receive information
about those conditionsin the event of his discharge.

As the local probation board has no remit in relation to non-restricted mentally
disordered offenders detained in hospital, the board must, at the appropriate point,
notify the hospital managers of the hospital in which that offender (“the patient”) is
detained of the victim’'s wish to receive information and make representations. The
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hospital managers then have responsibility for forwarding the victim's representations
to the relevant persons and bodies responsible for making decisions on discharge
or community treatment orders and for passing any information received from those
persons or bodies to the victim.

Hospital managers must inform the victim if the patient’ s dischargeis being considered
or if the patient is to be discharged. Because unrestricted patients cannot be
conditionally discharged, hospital managers must inform the victim who has requested
to receive information whether the patient is to be subject to a community treatment
order; and, if so, to inform him of any conditions relating to contact with the victim
or his family; any variation of the conditions and the date on which the order will
cease. Victims also have the right to make representations about the conditions to be
attached to acommunity treatment order, which hospital managers must forward to the
responsible clinician.

So that hospital managers are in a position to comply with these obligations, the
responsible clinician and the MHRT are required to inform hospital managers if
the patient is to be discharged. Responsible clinicians must also inform hospital
managers whether they areto make acommunity treatment order and give the managers
information regarding the imposition or variation of any conditions and when the order
will end.

Chapter 2 - Amendments to Mental Capacity Act 2005

Section 49: I ndependent mental capacity advocates. exceptions

192.

193.

Under the MCA an independent mental capacity advocate (IMCA) must be appointed
in specified situations to support and represent particularly vulnerable people who have
no family or friends or others whom it would be appropriate to consult. Section 40 of
the MCA provides some limited exceptions to the requirement to appoint an IMCA in
these circumstances.

Section 49 substitutes anew version of section 40, to limit the exceptions to the duty to
instruct an IMCA. The amendment ensures that there will still be a duty to instruct an
IMCA (for health and social care issues) for someone who lacks capacity even if they
have someone to represent them on different issues, for examplefinancia issues. There
is no such duty if they already have someone to represent them on the same issue.

Section 50: Mental Capacity Act 2005: deprivation of liberty and Schedules 7 to 9

194.

195.

Section 50 inserts new sections 4A, 4B and 16A into the MCA. This makes it lawful
to deprive a person of their liberty in a hospital or care home only if a standard or
urgent authorisation under Schedule A1 tothe MCA isinforceor if it isaconsequence
of giving effect to an order of the Court of Protection on a personal welfare matter,
in accordance with the provisions of the MCA. If there is a question about whether a
person may be lawfully deprived of their liberty and the deprivation is to enable life
sustaining treatment or treatment believed necessary to prevent a serious deterioration
in the person’s condition, a person may be detained while a decision is sought from the
Court of Protection.

New Schedule A1 tothe MCA (inserted by Schedule 7) sets out the detailed procedures
and requirements rel ating to standard and urgent authorisations of deprivation of liberty
in hospitals or care homes. These procedures apply to care or treatment funded publicly
or privately. The reason that authorisation may only apply to hospitals or care homes
is that the Government considers that it would only rarely be justifiable to deprive a
person of liberty in their best interests in any other setting. Deprivation of liberty in
other settings would be lawful if it were a consequence of giving effect to an order of
the Court of Protection on a personal welfare matter, in accordance with the provisions
of the MCA.
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Deprivation of liberty is defined as having the same meaning as in Article 5(1) of the
ECHR (see paragraph 10(4) of Schedule 9 to the Act which amends section 64 of the
MCA). In its judgment in HL v UK, the European Court of Human Rights said that
the difference between restriction or deprivation of liberty is one of degree or intensity
rather than of nature or substance and therefore, in order to determine whether a person
is being deprived of liberty, there must be an assessment of the specific factorsin each
individual case for example the type, duration, effects and manner of implementation
of the measure in question and its impact on the person. Guidance on identifying
deprivation of liberty will be included in amendments to the MCA Code of Practiceto
reflect the amendments to the MCA.

An authorisation does not entitle the hospital or care home to do anything other
than for the purpose of the authorisation. The reason for this provision is that the
authorisation procedure is to ensure the lawfulness of deprivation of liberty. It is not
directly concerned with the provision of care or treatment to people who lack capacity
to consent: this is governed by the existing provisions of the MCA except where the
provisions of mental health legislation apply.

Part 3 of the new Schedule A1 sets out the qualifying requirements that must be met
before a standard authorisation can be given to detain aperson asaresident in ahospital
or care home in circumstances which amount to deprivation of their liberty.

The person must:
* beaged 18 or over (the age reguirement)

» besuffering from amental disorder within the meaning of the 1983 Act (the mental
health requirement), and

» lack capacity to decide whether or not they should be a resident in the hospital or
care home (the mental capacity requirement) .

The deprivation of liberty authorised must also be:
e inthe best interests of the person
e necessary in order to prevent harm to him or her, and

» aproportionate response to the likelihood of suffering harm and the seriousness of
that harm (the best interests requirement).

A person must also meet the eligibility requirement, which relates to cases where a
person is, or might be made, subject to the 1983 Act. Grounds for indligibility are
set out in new Schedule 1A to the MCA (inserted by Schedule 8). In summary, a
personisingigible if they are already subject to the 1983 Act in one of the following
circumstances:

e they are actually detained in hospital under the main powers of detention in the
1983 Act (or treated as such).

» they are on leave of absence from detention or subject to guardianship, SCT or
conditional discharge and in connection with that are subject to a measure (such
as a requirement to live in a particular place) which would be inconsistent with
the authorisation if granted. This means that a person who is subject to the 1983
Act but who isnot in hospital could be subject to an authorisation under these new
provisions. Thismight be necessary for exampleif aperson subject to guardianship
who normally lived at home needed respite care in a care home.

» they are on leave of absence from detention, or subject to SCT or conditional
discharge and the authorisation, if given, would be for deprivation of liberty in
a hospital for the purposes of treatment for mental disorder. This means that a
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authorisation cannot be used as an aternative to the procedures for recal in the
1983 Act.

A person is also ineligible if the authorisation would be for deprivation of liberty in a
hospital for the purposes of treatment for mental disorder, the person concerned would
otherwise meet the criteria for detention under Part 2 of the 1983 Act and the person
objects to being detained in the hospital or to some or all of the treatment.

In deciding whether a person objects consideration must be given to the circumstances
including his or her behaviour, wishes, views, beliefs, feelings and values, including
those expressed in the past to the extent that they remain relevant. Thiswill inevitably
cal for a judgment on the part of the relevant decision-maker. The fact that a person
cannot (or does not) express aview (or otherwise communicate an objection) does not
of itself mean that the person should not be taken to object.

The purpose of thisprovisionisto treat peopleinthissituation asif they had capacity to
consent but are refusing to be admitted to (or stay in) hospital or are not consenting to
the treatment for mental disorder they are to be given there. In such cases, they would
either haveto be detained under the 1983 Act, or another way of giving treatment would
have to be found.

A person's objections will not make them ineligible if a donee of Lasting Power of
Attorney (an "attorney") or adeputy appointed by the Court of Protection (or the Court
of Protection itself) has made a valid decision to consent to the hospitalisation and
trestment on their behalf.

For consistency, the Court of Protection may not make an order which would lead
to a person being deprived of their liberty if the person is ingligible under the new
Schedule 1A.

A person must also meet the no refusals requirement. There are refusalsiif:

» the authorisation sought is for the purposes of treatment or care covered by a
valid and applicable advance decision by the person (an advance decision being
a decision to refuse treatment at a later date, made in anticipation of not having
capacity to make the decision at the time in question), or

e itwould conflict with avalid decision by an attorney or a deputy on their behalf (or
arelevant decision of the Court of Protection).

Again, the purpose of this requirement is to treat people in this position as if they had
capacity to refuse consent to the proposed course of action.

Part 4 of the new Schedule A1 sets out the requirements and procedure for requesting
and granting a standard authorisation. The managing authority of a hospital or care
home must request authorisation from the supervisory body if a person who meets or
is likely to meet all of the qualifying requirements is, or is likely to be, detained as a
resident in that hospital or care home in circumstances which amount to deprivation of
their liberty. Thereason for placing this duty with the managing authority isthat it isthe
hospital or care home which would be at risk of civil or criminal penaltiesfor depriving
aperson of liberty without authorisation. The managing authority of a hospital or care
home must keep written records of requests for authorisation made and the reasons for
them. Information required to be given with arequest may be specified in regulations.

Provision is also made for a third party to seek to initiate the standard authorisation
assessment process. Where anybody is concerned that a person may be deprived of
their liberty without the protection of the safeguards, and they have asked the managing
authority to apply for an authorisation but the managing authority have not done so,
they can make application to the supervisory body. The supervisory body must appoint
somebody who would be suitable and eligible to be a best interests assessor in the case
to assess whether the person is deprived of liberty. If thereis nobody to consult among
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family and friends, an IMCA (section 39A IMCA) would also be appointed to support
and represent the person.

If the outcome of the assessment is that there is an unauthorised deprivation of
liberty, then the full assessment process would be completed as if an authorisation
had been applied for. If the managing authority consider that the care regime should
continue while the assessments are carried out, they will be required to issue an urgent
authorisation and to obtain a standard authorisation within seven days.

In any case where astandard authorisation is requested, the supervisory body would be:

e inthecaseof acare homethelocal authority wherethe personisordinarily resident,
or where the care home is situated.

* inthe case of a hospital the PCT which commissions the care, or Welsh Ministers
if the care is commissioned by them.

The managing authority means:

e thePCT, Strategic Health Authority, LHB, Special Health Authority, NHS trust or
NHSFT in relation to an NHS hospital requesting an authorisation

* the person registered under the Care Standards Act 2000 in respect of an
independent hospital requesting an authorisation, or

» theperson registered in respect of that home under Part 2 of the Care Standards Act
2000 in relation to a care home requesting an authorisation .

An authorisation cannot be given unless relevant assessments have been commissioned
by the supervisory body that conclude that all of the qualifying requirements listed
in Part 3 of the new Schedule A1 are met. Regulations will specify who can carry
out assessments, covering the need for more than one assessor, professional skills,
training and competence required and independence from decisions about providing or
commissioning care to the person, and the timeframe within which assessments must
be completed. The mental health and best interests assessments must be carried out by
different assessors. It is the responsibility of the supervisory body to appoint assessors
who are eligible and who are suitable, having regard to the person to be assessed.

The best interests assessment must take account of any relevant needs assessment
or care plan, and of the opinion of the mental health assessor on the impact of the
proposed course of action on the person'smental health. In carrying out the best interests
assessment, the assessor must consult the managing authority of the hospital or care
home.

The best interests assessor will also be required, under section 4(7) of the MCA, to take
into account the views of:

e anyone named by the person as someone to be consulted

» anyone engaged in caring for the person or interested in his or her welfare
» any donee of alasting power of attorney granted by the person, and

e any deputy appointed for the person by the court.

The best interests assessor must record the name and address of every interested person
consulted as they will be entitled to information about the outcome of the request for
authorisation (spouse, civil partner, and close family are defined as interested persons).
If the best interests assessment recommends authorisation, the assessor must state the
maximum authorisation period which may not be for more than one year. Regulations
may reduce the maximum authorisation period to lessthan 12 monthsif at afuture date
there is evidence that 12 month authorisations are granted inappropriately. The best
interests assessor may recommend conditions to be attached to the authorisation.
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If the best interests assessor concludes that deprivation of liberty is not in the person's
best interests but becomes aware that they are already being deprived of their liberty,
they must draw this to the attention of the supervisory body. The supervisory body are
then required to notify the managing authority of the relevant hospital or care home,
the relevant person, any section 39A IMCA and any interested person consulted by the
best interests assessor.

Assessments must be made as soon as possible after application and regulations may
be made to specify the time period for completing the assessment process. If existing
equivalent assessments have been carried out within the past year they may be used if
the supervisory body are satisfied thereisno reason that they may no longer be accurate.
If the person is unbefriended, defined in the MCA as having no one to speak for them
who is not paid to provide care, a section 39A IMCA will be appointed to support and
represent them during the assessment process.

If any of the assessments conclude that the person does not meet the criteria for
an authorisation to be issued, the supervisory body must turn down the request for
authorisation. The assessment process will be discontinued if any of the assessments
reach the conclusion that the person does not meet one of the qualifying requirements.
The supervisory body must inform the hospital or care home management, the person
concerned, any section 39A IMCA appointed and all interested persons consulted by
the best interests assessor of the decision and the reasons. This is so that al with an
interest are aware that the person may not lawfully be deprived of their liberty.

It is the duty of the supervisory body to give the authorisation if all of the assessors
recommend it. The supervisory body must:

» set the period of the authorisation, which may not be longer than the maximum
period identified in the best interests assessment

» issuetheauthorisationinwriting, stating the period for whichitisvalid, the purpose
for which it is given, and the reason why each qualifying requirement is met

e if appropriate, attach conditions to the authorisation, taking account of the
recommendations of the best interests assessor

*  gppoint someone to act as the person’s representative during the authorisation

» provide acopy of the authorisation to the managing authority of the care home or
hospital, the person who is being deprived of liberty and their representative, any
IMCA who has been involved and any other interested person consulted by the best
interests assessor, and in due course to notify them when a standard authorisation
ceasesto beinforce

e keep written records.

If an authorisation is granted to deprive a person of their liberty then the managing
authority of the hospital or care home must (if acting on that authorisation):

» ensurethat any conditions are complied with;

» take al practicable steps to ensure that the person understands the effect of the
authorisation, their right to appeal to the Court of Protection and their right to
regquest areview;

* givethe same information to the person's representative;

e keep the person's case under consideration and request a review if necessary (see
below).

If an authorisation is granted, the supervisory body will appoint a person to be the
relevant person's representative as soon as practicable (Part 10 of the new Schedule
A1l). They must appoint someone who they consider will:
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e maintain contact with the relevant person;

e support and represent them in matters concerning the authorisation, including
requesting areview or applying to the Court of Protection on their behalf.

The person concerned and their representative have right of access to the Court of
Protection to challenge an authorisation. Any other person with a concern may apply
to the Court for permission to be heard.

Regulations may be made regarding the selection, appointment, suspension and
termination of representatives but only the following can select a person to be appointed
as representative:

» therelevant person if they have capacity;

e anattorney or deputy (if it iswithin the scope of their authority);
e abest interests assessor;

» thesupervisory body.

If there is a section 39C IMCA appointed for a person who is the subject of
an authorisation, for example to represent them until a new appointment is made
after the appointment of their representative is ended, all the provisions relating to the
relevant person's representative will apply to the section 39C IMCA.

If there is a both a section 39A IMCA and a representative appointed, the duties
and powers of the section 39A IMCA do not apply except for the right to apply for
permission to bring a case to the Court of Protection. However, the section 39A IMCA
must take the views of the person's representative into account before applying to the
Court of Protection.

Anyone who is deprived of their liberty and subject to a standard authorisation under
the MCA, or their representative, has the right of access to advocacy support, in the
form of asection 39D IMCA.. This support will be available to help them to understand
the authorisation, its purpose and effect and to understand and exercise the review
and Court of Protection safeguards. The section 39D IMCA can help and support the
person or their representative to trigger a review and can make representations to the
review assessors. The section 39D IMCA can help and support the person or their
representative to make an application to the Court of Protection on aquestion regarding
the authorisation.

When an authorisation is granted the care home or hospital must inform the person
and their representative of the statutory right to a section 39D IMCA and how to
obtain this support. A section 39D IMCA will be instructed if they request one or if in
the opinion of the supervisory body the support of an advocate is necessary in order
for them to exercise the review or appea safeguards. If a person aready has a paid
representative appointed because there was no one suitable among family and friends
to act as representative, they will not also be able to receive a section 39D IMCA.

Urgent authorisations (Part 5 of the new Schedule A1) may be given by the managing
authority of a care home or hospital to provide a lawful basis for the deprivation of
liberty whereit isurgently required and where the qualifying requirementslisted in Part
3 of the new Schedule Al appear to be met, whilst a standard authorisation is being
obtained. An urgent authorisation can only last for a maximum of 7 days unless in
exceptional circumstancesit is extended to 14 days by the supervisory body. An urgent
authorisation must be in writing and the managing authority must keep awritten record
of their reasonsfor giving an urgent authorisation. The managing authority isrequiredto
take all practicable steps (verbally and in writing) to ensure that the person understands
the effect of the authorisation and their right to apply to the Court of Protection and to
notify any IMCA when an urgent authorisation is given.
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The supervisory body may grant arequest to extend an urgent authorisation for up to a
further 7 daysif there are exceptional reasonswhy it has not been possibleto decideon a
reguest for standard authorisation and it is essential that detention continues. Thismight
occur for example if the best interests assessor has not been able to contact someone
they are required to consult and considers that they cannot reach a judgment without
doing so. An urgent authorisation ceasesto bein force at the end of the period specified
or earlier if adecision is reached on the application for a standard authorisation. The
supervisory body must inform the relevant person and any IMCA involved when an
urgent authorisation ceasesto bein force.

The purpose of Part 6 of the new Schedule Al is to provide a procedure for the
authorisation to be suspended if the person becomes ineligible, for reasons other than
their own objection, for lessthan 28 days. Thisisto allow for short periods of treatment
under the 1983 Act.

If the person isto moveto adifferent hospital or care home, the new managing authority
must request a new authorisation, provided that the new detention would not be under
the 1983 Act. The effect of thisis that an authorisation will not be transferable to a
new facility and a move, which is a significant change in the person's circumstances,
will trigger a fresh assessment of whether the deprivation of liberty isin the person's
best interests.

If the person does not move but the supervisory body changes, for example because
of changes in a local authority boundary, the managing authority must apply for a
variation of the authorisation, provided that none of the grounds for review are met
(Part 7 of the new Schedule A1). The new supervisory body must make the variation if
it is satisfied that there are no grounds for review and must notify the relevant person
and their representative, managing authority and the former supervisory body. In urgent
cases the variation can be made by the managing authority but must be confirmed by
the supervisory body.

The supervisory body may review (Part 8 of the new Schedule Al) a standard
authorisation at any time and must do so if requested to by therelevant person, hisor her
representative or the managing authority of the care home or hospital. The qualifying
requirements are reviewable if:

» the person does not meet one or more of the qualifying requirements, or

» thereason that they meet one of the qualifying requirementsis not the reason stated
in the authorisation, or

» there has been a change in the relevant person's case and because of that change
it would be appropriate to change the authorisation conditions (best interests
requirement only).

The managing authority is required to request such areview if it appearsto it that there
has been such a change in the person's circumstances. The relevant person or their
representative may request areview at any time.

The supervisory body must first decide if any of the qualifying requirements appear to
be reviewable. If not, no further action is required. If one or more of the age, mental
health, mental capacity, objections element of eligibility or no refusals requirements
arereviewable, the supervisory body must commission review assessment(s). Thismay
lead to the authorisation being terminated or to achange in the reason recorded that the
person meets one of the requirements.

If the best interests assessment appears to be reviewable the supervisory body must
obtain abest interests review assessment unless the only ground for review is variation
of conditions and the change in circumstances is not significant, in which case it can
vary the conditions as appropriate. The best interests review assessment may lead
to the authorisation being terminated or to a change in the reason recorded that the
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person meets the best interests requirement or a change in the conditions attached to
the authorisation.

239.  Whenthereview iscomplete, the supervisory body must inform the managing authority
of the hospital or care home, the relevant person and their representative.

240.  Themanaging authority may apply for afurther authorisation to begin when the existing
authorisation expires. If that is the case the full assessment processis repeated.

241.  The Secretary of State and the Welsh Ministers may make regul ations conferring aduty
on abody to monitor the operation of the new safeguards.

242. It is for the Secretary of State to make regulations under the new Schedule Al in
relation to English authorisations (where the supervisory body is a PCT or loca
authority in England) and for Welsh Ministersto make regulationsin relation to Welsh
authorisations (where the supervisory body isthe Welsh Ministers or alocal authority
in Wales) and for the Welsh Ministers to direct a Local Health Board to exercise the
functions of a supervisory body (Part 12 of the new Schedule Al).

Section 51: Amendment to section 20(11) of Mental Capacity Act 2005

243.  Section 51 amends section 20(11)(a) of the MCA. It replaces the word "or" with
"and". The amendment corrects a drafting error.

Part 3 - General

Sections 52-59

244.  ThisPart sets out general provisions for the 2007 Act. Particular points to note are set
out below.

Section 53 and Schedule 10: Transitional provision and savings

245,  Section 53 introduces Schedule 10, which contains a number of transitional
provisions. Thesetransitional provisionsprovideabridgefromthe system asit operates
at present under the 1983 Act to the onethat will operate under the amendments made to
the 1983 Act by the 2007 Act. They stipulate the extent to which an amendment to the
1983 Act applies to or has an impact on a patient who is subject to the 1983 Act when
the amendments come into force. The transitional provisions in Schedule 10 relate to
provisionsin the 2007 Act concerning:

e theauthority to detain a patient

e consent to treatment

» thereclassification of a patient’s mental disorder

e thepatient’s nearest relative

e therules governing applications and referrals to the MHRT

independent mental health advocates.

Section 54: Conseguential provisions

246.  Section 54 dlows the Secretary of State to make minor supplementary, incidental
or conseguential amendments to relevant provisions of other Acts and subordinate
legislation by means of an order. This is to ensure that provisions in other Acts and
subordinate legislation are consistent with the changes contained in the 1983 Act, as
amended by the 2007 Act. The Secretary of State will reguire the agreement of the
Welsh Ministers to make these amendments, to the extent that they relate to mattersin
respect of which functions are exercised by the Welsh Ministers.
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Section 56: Commencement

247.

248.

249.

Section 56 (commencement) provides that the provisions of the 2007 Act (other than
sections 51-53 and Schedule 10, section 56 itself and sections 57- 59) are to be brought
into force on a day appointed for the purpose by the Secretary of State by order made
by statutory instrument. In accordance with subsection (4)(a), provisions may be
commenced separately in England and Wales. They may also be commenced separately
for different groups of patients, e.g. those subject to Part 2 or Part 3 of the 1983 Act
and, where relevant, informal patients.

Section 51, which amends the MCA, will be brought into force on a day appointed
by order made by the Lord Chancellor. Sections 52 (meaning of “1983 Act”),
53 and Schedule 10 (transitional provisions and savings), 56 (commencement), 57
(commencement of section 36), 58 (extent) and 59 (short title) will come into effect
immediately. Orders made under section 56 are to be made by statutory instrument
and, by virtue of subsection (6), are subject to the negative resolution procedure if they
include transitional or saving provision.

The power in subsections (4)(b) and (5) to make transitional provision to modify the
application of the 2007 Act pending the commencement of a provision of another
enactment will be used to make temporary modifications to the amendments made by
Schedule 4 to the Administration of Justice Act 1960, the Courts-Martial (Appeals)
Act 1968 and the Criminal Appea Act 1968. The madifications will be necessary in
order to reflect the existing definition of “relevant time” in section 20(5) of the Courts-
Martial (Appeals) Act pendingitsrepeal and replacement by anew definition, for which
the Armed Forces Act 2006 provides. They will also be necessary to provide for the
retention of the role of the Defence Council under the Courts-Martial (Appeals) Act
pending its replacement by that of the Director of Service Prosecutions, for which the
Armed Forces Act provides. And they will be necessary to provide for the retention of
therole of the House of L ordsin the Administration of Justice Act, the Criminal Appeal
Act and the Courts-Martial (Appeals) Act pending its replacement by the Supreme
Court, for which the Constitutional Reform Act 2005 provides.

Section 57: Commencement of section 36

250.

Section 57 gives the Secretary of State the power to make provision in an order made
under section 56 for the commencement of section 36 (repeal of provisions for after-
care under supervision) for transitional arrangements for persons subject to after-care
under supervision when it ends. The intention is to retain after-care under supervision
for abrief period after its abolition so that a decision can be made about what should
happen to aperson subject toit at that time. PCTsin England and LHBsinWaleswill be
required to ensure that a registered medical practitioner examines each person subject
to after-care under supervision within the transitional period so that such adecision can
be made.

Section 58: Extent

251.

252.

253.

Section 58 provides that the amendments contained in the 2007 Act will have the same
extent as the enactments they amend (subject to subsection (2)).

It has been agreed with the Office of the Solicitor to the Scottish Executive and the
Office of the Salicitor to the Advocate General that the amendments in the Act which
extend to Scotland, in so far as they relate to devolved matters, do not engage the
Sewel Convention. Those amendments include the amendment to section 80 (removal
of patients to Scotland), contained in paragraph 2 of Schedule 5. Subsection (2) sets
out a handful of qualificationsto the general proposition in subsection (1).

Paragraph (a) of subsection (2) refers to paragraph 35 of Schedule 3. Paragraph 35
amends section 146 of the 1983 Act so as to provide that section 128 does not extend
to Scotland. Paragraph (b) refersto paragraph 20 of Schedule 5. Paragraph 20 amends
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section 146 of the 1983 Act so as to provide that section 88 (and so far as applied by
that section sections 18, 22 and 138) does not extend to Scotland. Both sections 88 and
128 will no longer apply in Scotland as a result of their repeal by the Adult Support
and Protection (Scotland) Act 2007.

Section 88 (patients absent from hospitalsin England and Wales) currently providesfor
the taking into custody in Scotland of persons who are subject to measures in England
and Walesin the 1983 Act and who escape from hospital there, fail to return at the end
of a period of leave of absence or escape in other specified circumstances. Provision
is made in the Mental Health (Care and Treatment) (Scotland) Act 2003 to deal with
such matters in regul ations made under section 309 (Patients from other jurisdictions)
and so it is no longer necessary to have provision in the 1983 Act which extends to
Scotland about this matter.

Section 128 (Assisting patients to absent themselves without leave etc) of the 1983
Act makes provision for the offence of assisting patients subject to measures under the
Mental Health Act 1983 to escape from custody or absent themselves without |eave.
This has been replaced in Scotland by the application of section 316 (Inducing and
assisting absconding etc) of the Mental Health (Care and Treatment) (Scotland) Act
2003 to such patients, so again it is no longer necessary to have provision in the 1983
Act.

Section 146 (Application to Scotland) of the 1983 Act lists the provisions of the 1983
Act which extend to Scotland. Sections 88 and 128 are at present included in section 146
as provisions which do extend to Scotland, and thus require amendment now thisis no
longer to be the case.

Paragraph (b) of subsection (2) of section 58 also refers to paragraphs 3 and 4 of
Schedule 5. Those paragraphs insert new sections 80ZA, 80B, 80C and 80D, which
make provision about the transfer of patients to and from Scotland. There is nothing
in any of those sections which needs to form part of the law of Scotland in order for
them to operate properly. But section 80 (after which section 80ZA is to be inserted)
and section 80A (after which sections 80B to 80D are to be inserted) each extend
to Scotland. So it might be arguable that the new sections also extend to Scotland.
Paragraphs 3(2) and 4(2) of Schedule 5 remove any such doubt.

Paragraph (c) of subsection (2) of section 58 refers to paragraph 12 of Schedule 8.
Paragraph 12 amends section 47 of the National Assistance Act 1948 (which makes
provision inrespect of thosein particular need of care and attention) to take account of a
change made by the Act to the MCA. Section 47 of the National Assistance Act will no
longer apply in Scotland as aresult of itsrepeal by Schedule 2 to the Adult Support and
Protection (Scotland) Act 2007. As such, the amendment to section 47 does not need
to extend to Scotland. Sub-paragraph (3) of paragraph 12 makes provision for this.

Subsection (3) providesthat section 54 (consequential provisions) extendsto the United
Kingdom so as to ensure that consequential amendments made in reliance on that
section can extend to Scotland or Northern Ireland if the provisions being amended also
extend there.
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