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CLIMATE CHANGE ACT 2008

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Climate Change Act 2008 which received Royal
Assent on 26th November 2008. They have been prepared by the Department of Energy
and Climate Change, the Department for Environment, Food and Rural Affairs and the
Department for Transport in order to assist the reader in understanding the Act. They
do not form part of the Act and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

SUMMARY

3.

The Act sets up a framework for the UK to achieve its long-term goals of reducing
greenhouse gas emissions and to ensure steps are taken towards adapting to the impact
of climate change. Its main elements are as follows:

e Setting emissions reduction targetsin statute and carbon budgeting. The Act
establishes an economically credible emissions reduction pathway to 2050 and
beyond by putting into statute medium and long-term targets. In addition, the
Act introduces a system of carbon budgeting which constrains the total amount
of emissions in a given time period. Carbon budget periods will last five years,
beginning with the period 2008-2012, and must be set three periods ahead. The
Secretary of State is required to give indicative ranges for the net UK carbon
account in each year of a budgetary period, to set alimit on use that can be made
of international carbon credits in each budgetary period and to develop and report
on his proposals and policies for meeting carbon budgets.

* A new reporting framework. The Act provides for a system of annual reporting
by the Government on the UK’ s greenhouse gas emissions. The new Committee on
Climate Change will have aspecific rolein reporting annually on progress, with the
Government required to lay before Parliament a response to this progress report.

e The creation of an independent advisory body. The Act creates a new
independent body, “the Committee on Climate Change”, to advise the Government
and devolved administrations on how to reduce emissions over time and across
the economy and, on request, on any other matter relating to climate change,
including adaptation to climate change. This expert body will advise on the
optimum trajectory to 2050, the level of carbon budgets, and on how much effort
should be made by the part of the economy covered by trading schemes and by the
rest of the economy, as well as reporting on progress.

» Trading scheme powers. The Act includes powers to enable the Government and
the devolved administrations to introduce new domestic trading schemesto reduce
emissions through secondary legislation. This increases the policy options which
the Government could use to meet the medium and long-term targets in the Act.
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e Adaptation. The Act sets out a procedure for assessing the risks of the impact
of climate change for the UK, and a requirement on the Government to develop
an adaptation programme on matters for which it is responsible. The programme
must contribute to sustainable development. The Act also gives powers to direct
other bodies to prepare risk analyses and programmes of action, and advisory and
progress-reporting functions to the Committee on Climate Change.

* Policy measures which reduce emissions. The Act will be used to support
emissions reductions through several specific policy measures. amendments to
improve the operation of the Renewable Transport Fuel Obligations; a power to
introduce charges for single use carrier bags; a power to pilot local authority
incentive schemes to encourage household waste minimisation and recycling;
amendments relating to the Certified Emissions Reductions Scheme; powers and
duties relating to the reporting of emissions by companies and other persons, a
duty to make annual reports on the efficiency and contribution to sustainability of
buildings on the civil estate.

BACKGROUND

4,

It is widely accepted that urgent action is required to address the causes and
consequences of climate change. The 2006 Stern Review set out the economic case for
action on climate change, and concluded that the cost of inaction will befar higher than
tackling climate change now. It also madeit clear that the costs are lowest in the context
of multilateral action.

In October 2006 the Government announced its intention to publish legislation on
Climate Change, and adraft Climate Change Bill was published for public consultation
and pre-legidative scrutiny in March 2007. The revised Bill was introduced into the
House of Lords on 14th November 2007 after taking into account findings from the
parliamentary scrutiny and public consultation processes.

THE ACT

Part 1: Carbon Target and Budgeting

6.

This Part of the Act gives the Secretary of State a duty to reduce the net UK carbon
account for the year 2050 to at least 80% below the level of net UK emissions of
targeted greenhouse gases in 1990. The term “targeted greenhouse gas’ is defined in
section 24, the term “net UK carbon account” is defined in section 27 and the term “net
UK emissions” is defined in section 29.

It also requiresthe Secretary of Stateto set “carbon budgets’ representing UK emissions
for five year periods beginning with the period 2008-2012, taking account of any
“carbon units” which are credited or debited to the net UK carbon account under a
system of “carbon accounting”. Part 1 of the Act includes a duty on the Secretary of
State to report UK emissions levels to Parliament, and to report on the measures the
Government will take to meet the carbon budgetsin Part 1.

Part 1 makes further provision relating to the target and to budgets, including provision
on how to calculate whether the target for 2050 has been met and how carbon budgets
are to be sat. It requires that the carbon budget for 2018-2022 is set in a way that is
consistent with the Government’ s target to reduce emissions of carbon dioxide by at
least 26% by 2020, against 1990 levels. It requires the Secretary of State to have regard
to the need for UK domestic action on climate change when considering how to mest
the 2050 target and each carbon budget. It also makes provision for the amendment of
certain aspectsof Part 1 of the Act in certain circumstances, and imposes aduty to make
regulations about how carbon units are to be used to ensure that the net UK carbon
account is within budget.
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Part 2: The Committee on Climate Change

0.

10.

11.

12.

Part 2 and Schedule 1 establish a new independent non-departmental public body, the
Committee on Climate Change (“the Committee”).

Part 2 gives the Committee duties to advise the Secretary of State on areview of the
2050 target, onthe level s of carbon budgets and on the apportionment of effort between
reductions in domestic emissions levels and the use of carbon units. The Committee
must also advise on emissions from international aviation and international shipping
and on the amount of effort to be made by sectors of the economy in trading schemes,
and other sectors of the economy. The Committee is required to publish this advice as
soon as reasonably practicable after giving it.

The Committeeisalso given afunction of making an annual report to Parliament and the
devolved legislatures on the progress that i s being made towards meeting the objectives
in Part 1 of the Act. After the end of each budget period, the Committee must include
in its annual report its views on the way in which the budget for the period was or
was not met and action taken during the period to reduce net UK emissions of targeted
greenhouse gases.

Part 2 also gives the Committee the powersit needsto deliver its advisory and reporting
functions, and the Secretary of State and the devolved administrations are given powers
to make grants to the Committee and to i ssue guidance and directionsto the Committee.
Schedule 1 sets out the Committee’ s constitution.

Part 3: Trading Schemes

13.

14.

Part 3 and Schedules 2, 3 and 4 provide the Secretary of State and the devolved
administrations with powers to set up trading schemes relating to greenhouse gas
emissions though secondary legislation. Trading schemes may limit activities that
lead, directly or indirectly, to emissions of greenhouse gases (for example, by capping
emissions from a particular set of activities and allow trading of emissions within the
cap), or they may encourage activities that directly or indirectly lead to areduction in
greenhouse gas emissions or the removal of greenhouse gases from the atmosphere.

Before making regulations to establish a trading scheme the Secretary of State and/
or devolved administration concerned must seek and take into account the advice of
the Committee on Climate Change, and must consult those likely to be affected by the
regulations.

Part 4: Impact of and adaptation to climate change

15.

16.

17.

Part 4 places a duty on the Secretary of State to carry out an assessment of the risks
to the UK from the impact of climate change; the first report must be made within
three years, with subsequent reports at |east every five years. Each risk assessment must
be followed by the publication of a Government programme of adaptation measures.
Thereisaparallel requirement on the relevant Northern Ireland department to publish
an adaptation programme in Northern Ireland.

The Committee on Climate Change is given two functions under Part 4. First, it must
advise the Secretary of State on his report on the risks to the UK from the impact of
climate change. Secondly, it must report to Parliament on the progress being made in
implementing the programme of adaptation measures.

Part 4 also gives the Secretary of State and the Welsh Ministers the power to issue
guidance and directions to persons or bodies with functions of a public nature and
statutory undertakers on: assessing the risks of climate change, the preparation of
reports setting out policies and proposals for addressing those risks and assessing the
progress made towards i mplementing those proposals and policies.
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Part 5: Other provisions

18.

Part 5 contains the following measures to reduce emissions:

Waste reduction schemes: the provisions amend the Environmental Protection Act
1990, allowing waste collection authorities designated by the Secretary of Stateto
introduce pilot waste reduction schemes. Following the operation of pilot schemes,
the Secretary of State must carry out a review and report to Parliament. After the
review of and report on the pilot schemes, the provisions allow the Secretary of
State to extend provisions for use by other waste collection authorities (with any
necessary amendments) or to repeal the provisions. Provision is also made about
receptacles for the collection of household waste;

Charges for single use carrier bags: the provisions introduce enabling powers to
make regulations about charging by sellers of goods for the supply of single use
carrier bags. The regulations may also require records relating to the charges to be
kept and made publicly available. The provisionsalso include powersto createcivil
sanctions in the form of fixed monetary penalties and discretionary requirements
for breaches of the regulations;

Renewable Transport Fuel Obligations: the provisions amend Chapter 5 of Part 2
of the Energy Act 2004 which provides for the Secretary of State by order to set
up arenewable transport fuel obligations scheme. The amendments will introduce
anew power to replace the Administrator with a new Administrator, who may be
the Secretary of State, and to transfer functions accordingly; amend the provisions
which determine how sums received by the Administrator are to be dealt with;
give the Secretary of State a power to issue written directionsto the Administrator;
impose a duty on the Administrator to promote the supply of sustainable fuel
which has a beneficial environmental effect; and set up an information gateway
to allow disclosure of information by Her Majesty’ s Revenue and Customs to the
Administrator;

Carbon emissions reduction targets: the provisions amend the Gas Act 1986, the
Electricity Act 1989 and the Utilities Act 2000 to allow for the introduction of a
community energy saving programme;

Reporting requirementsin Wales: the Welsh Ministers are to publish from time to
time areport on their objectives, actionsand prioritiesin relation to greenhouse gas
emissions and the impact of climate change in Wales. The provisions also make
amendments to the Climate Change and Sustainable Energy Act 2006, transferring
to Welsh Ministers the responsibility for publishing guidance for local authorities
in Wales on climate change (currently a UK Government responsibility);

Reporting of emissions: the provisions require the Secretary of State to issue
guidance to companies and other persons wishing to report their emissions, in order
to increase the consistency and comparability of reported figures. The Secretary of
Stateisalso required to conduct areview of the contribution that reporting can make
to achieving the Government’s objectives in relation to climate change. Finally,
the Secretary of Stateis required to introduce mandatory reporting of emissions by
companies by 6th December 2012 or to lay a report before Parliament explaining
why he has chosen not to do so;

Report onthecivil estate: the Treasury is placed under an obligation to make annual
reports to Parliament on the progress that has been made towards improving the
efficiency and contribution to sustainability of buildings on the civil estate;

Offsetting: the provisions give the Government and the devolved administrations
the power to offset greenhouse gas emissions by acquiring units representing
emissions reductions, units representing removals of greenhouse gases from the
atmosphere, or units in schemes which cap emissions levels. Those bodies are al'so
allowed to acquire interests in units;
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e Making aminor amendment to section 105(2) of the Clean Neighbourhoods and
Environment Act 2005 to enable an increase in fines for pollution offences.

Part 6: General supplementary provisions

19.

This part defines theterritorial scope of provisionsin the Act, sets out requirements for
making orders or regulations under the Act, and defines terms used in the Act.

TERRITORIAL EXTENT

20.

21.

22.

Sections 71 to 75 (and Schedule 5), 76, 81 and 88 of the Act extend only to England and
Wales. Section 77 and Schedule 6 extend to England and Wales and Northern Ireland
only. Section 79 and Schedule 8 extend to England and Wales and Scotland only. All
other sections and Schedules extend to the whole of the United Kingdom.

The Scottish Parliament’s consent was sought and obtained for the provisions in the
Act that trigger the Sewel convention. The provisionsrelate to the establishment of the
Committee on Climate Change under Part 2 of the Act, the conferral of powers on the
Scottish Ministers under Part 3 of the Act, the preparation by the Secretary of State
of a UK-wide report on the impact of climate change under section 56 and the power
to acquire units relating to greenhouse gas emissions under section 87. Part 1 of the
Act, although it imposes duties only on the Secretary of State, may also be viewed as
affecting devolved mattersin relation to setting targets and carbon budgetsfor Scotland.
The Sewel convention provides that Westminster will not normally legislate with
regard to devolved matters in Scotland without the consent of the Scottish Parliament;
the Scottish Parliament granted its approval on 20th December 2007. If there are
amendments relating to such matters which trigger the Convention, the consent of the
Scottish Parliament will be sought for them.

By similar convention, the consent of the Northern Ireland Assembly was sought in
relation to the same aspects of the Act and al so the duty on the relevant Northern Ireland
department to prepare a programme on adaptation to climate change under section 60 in
Part 4 of the Act; the Northern Ireland Assembly granted itsapproval on 10th December
2007.

TERRITORIAL APPLICATION: WALES

23.

The Act confers the following functions on the Welsh Ministers:

e Part 2 and Schedule 1: powers to seek advice from the Committee on Climate
Change and functionsin relation to its joint sponsorship;

* Part 3 and Schedules 2, 3 and 4: the power to make trading schemes covering
certain activitiesin Wales, and to require information from electricity suppliersand
distributors and potential participantsin atrading scheme;

» Part 4, sections 66 and 67: powers to issue guidance and directions to reporting
authorities in relation to adaptation;

e Part 5, section 77 and Schedule 6: the power to make regulations introducing
charges for single use carrier bags;

» Part 5, section 80: the duty to draw up areport on climate change in Wales and to
lay it before the National Assembly for Wales;

e Part 5, section 81: the function of preparing a climate change measures report
in Wales; this section inserts a new, Wales-specific section 3A into the Climate
Change and Sustainable Energy Act 2006 (c.19);

e Part 5, section 87: the power to acquire units to offset emissions.
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Sections 71 to 75 and Schedule 5 (waste reduction schemes) extend to England and
Wales but apply to England only.

COMMENTARY ON SECTIONS

Part 1: Carbon Target and Budgeting

Thetarget for 2050

Section 1: Thetarget for 2050

25.

26.

27.

28.

29.

Subsection (1) of this section imposes a duty on the Secretary of State to ensure that
“the net UK carbon account” for 2050 is at least 80% lower than the “1990 baseline”.

Subsection (2) defines “the 1990 baseling” to mean the aggregate amount of: net UK
emissions of carbon dioxide in 1990; and net UK emissions of the other targeted
greenhouse gases in the “base year” for each gas.

Theterm “targeted greenhouse gas’ refersto the gaseswhich are covered by the targets
and budgets in the Act as set out in section 24(1); the “base year” for each targeted
greenhouse gas other than carbon dioxide is set out in section 25(1). The targeted
greenhouse gases, and their base years, are: carbon dioxide (1990), methane (1990),
nitrous oxide (1990), hydrofluorocarbons (1995), perfluorocarbons (1995) and sul phur
hexafluoride (1995). Under section 24, the Secretary of State is given the power to
add more gases — the commentary on that section provides details of the process. The
commentary on section 25 provides more details on base years.

The term “the net UK carbon account” is defined in section 27. For 2050, it
means the level of net UK emissions of targeted greenhouse gases in 2050 after
numbers of “carbon units’ have been added and subtracted in accordance with carbon
accounting regul ations. The commentary on sections 26 and 27 providesamore detailed
explanation of carbon accounting and the net UK carbon account.

The target for 2050 is set by reference to a 1990 baseline rather than a particular
guantum of emissions because the baseline emissions are subject to revision as
understanding of historic emissions improves. 1990 is the baseline year used for
emissions of carbon dioxide under the Kyoto Protocol, an international agreement to
limit emissions of greenhouse gases, to which the UK is party; where a gas has a
different base year, emissions of the gasin the base year are treated as being emissions
of the gasin 1990.

Section 2: Amendment of 2050 target or baseline year

30.

31

32.

Subsection (1) allows the Secretary of State, by order, to amend the 2050 target and to
amend the baseline year.

Subsection (2) sets out the circumstances in which the Secretary of State can amend
the 2050 target:

e paragraph (a) allows an amendment if there have been significant developmentsin
scientific knowledge about climate change, in European Community law or policy
or ininternational law or policy. For example, this power might be used in the event
of anew international treaty on climate change;

» paragraph (b) allows an amendment if a change is made to the range of greenhouse
gases covered by the target (see section 24) or if emissions from international
aviation or international shipping are added to the target (see section 30).

Subsection (3) provides more detail on the meaning of “developments in scientific
knowledge about climate change”. Thefirst timethe Secretary of State amendsthe 2050
target, he will be able to rely only on scientific developments occurring after Royal
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Assent. But when making any subsequent amendment, the Secretary of State will be
ableto take into account scientific developments only since the target was|ast changed.

Subsection (4) provides that the baseline year can be amended only if there have been
significant developmentsin European Community or international law or policy which
make an amendment appropriate.

Subsections (5) and (6) provide that an order amending the target is to be made by
statutory instrument subject to the affirmative resolution procedure (that is, a draft of
the order must be approved by both Houses of Parliament). An order that changes the
baseline year may also amend other referencesin the Act to “the 1990 baseline”.

See also section 33, which provides that the Committee on Climate Change must, not
later than 1st December 2008, provide advice on areview the level of the 2050 target.

Section 3: Consultation on order amending 2050 target or baseline year

36.

37.

38.

This section sets out the procedures that the Secretary of State must follow before
amending the 2050 target or the baseline year.

Subsection (1) places a duty on the Secretary of State to obtain and consider advice
from the Committee on Climate Change (a new non-departmental public body which
is created by Part 2 of the Act). The Secretary of State also has to consider the views
of the devolved administrations (the Scottish Ministers, the Welsh Ministers and the
relevant Northern Ireland department).

Subsections (2) to (7) set out the stages of the process:

*  Subsection (2) places a duty on the Committee on Climate Change to send a copy
of its advice to each of the devolved administrations;

»  Subsection (3) requires the Committee on Climate Change, as soon asis reasonably
practicable after giving its advice to the Secretary of State, to publish that advice
in any way it thinksis appropriate;

e Subsection (4) providesthat the devol ved admini strations have three monthsto send
the Secretary of State their views. If they send their views within the three month
period, the Secretary of State can lay a draft order before Parliament immediately
after he has considered them; otherwise, he can lay the draft order only after the
three month period has expired;

»  Subsection (5) places a duty on the Secretary of State, at the same time as he lays
the draft order, to publish a statement that sets out whether and how he has taken
account of the devolved administrations’ views;

e Subsection (6) places aduty on the Secretary of State, if amending the 2050 target
or baseline year in away that differs from the Committee’ s recommendations, to
publish a statement setting out the reasons for that decision;

e SQubsection (7) allows the Secretary of State to publish a statement under
subsection (5) or (6) (that is, on taking account of the devolved administrations
views or on any deviation from the Committee’s advice) in any way he thinks is

appropriate.

Carbon budgeting

Section 4: Carbon budgets

39.

Subsection (1) of this section places a duty on the Secretary of State to set five-year
“carbon budgets’, defined as an amount for the net UK carbon account for a given
period (a “budgetary period”’). The Secretary of State is also placed under a duty to
ensure that the net UK carbon account stays within the budget for each period.
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Subsection (2) requiresthe Secretary of Stateto set three consecutive carbon budgetsfor
the periods 2008-2012, 2013-2017 and 2018-2022 by 1st June 2009. It also creates a
duty to set subsequent carbon budgetsat least 114 yearsbeforethe start of the budgetary
period. The intent of the section is to provide certainty in respect of the UK’s carbon
budgets in the medium term.

Section 5: Level of carbon budgets

41.
42.

43.

This section sets limits on the levels of certain carbon budgets.

Subsection (1) sets out the requirement for carbon budgets to be consistent with certain
emissions levelsin particular years:

e paragraph (a) requires that the “annual equivalent” of the carbon budget for the
carbon budget covering the year 2020 must be at least 26% lower than the 1990
baseline;

» paragraph (b) requires that the “annual equivalent of the carbon budget” for the
carbon budget covering theyear 2050 isno morethan thelevel specifiedin section 1
compared with the 1990 baseline (80% below 1990 levels, unless amended under
section 2);

e paragraph (c) gives the Secretary of State a power to set, by order, further
percentage targets or target percentage ranges for years after 2050.

Subsection (2) providesthat the“ annual equivalent” of agiven carbon budget isthetotal
carbon budget for aperiod divided by the number of yearsin that period. Subsection (3)
provides that an order setting a target percentage or percentage range for a year after
2050 must be made using the affirmative resolution procedure.

Subsection (4) makes further provision in relation to the cap on the budget which
includes the year 2020, as set out in subsection (1)(a). It provides that only carbon
dioxide emissions are to be taken in considering the level of the cap. Paragraph (a)
provides that only so much of the budget as the Secretary of State considers relates to
carbon dioxide emissions should be considered, and paragraph (b) provides that only
so much of the 1990 baseline (see section 1(2)) as relates to carbon dioxide should be
used as the comparator.

Section 6: Amendment of target percentages

45.
46.

47.

48.

This section sets out when and how the target percentagesin section 5 can be amended.

Subsection (1) givesthe Secretary of State the power to amend the target percentage for
2020 (in section 5(1)(a), and any target percentage or percentage range set for ayear
after 2050 (in section 5(1)(c)).

Subsection (2) sets out the circumstances in which those percentages can be amended:

e paragraph (a) allows an amendment if there have been significant developmentsin
scientific knowledge about climate change, in European Community law or policy
or ininternational law or policy. For example, this power might be used in the event
of anew international treaty on climate change;

» paragraph (b) allows an amendment if a change is made to the range of greenhouse
gases covered by thetarget or emissionsfrom international aviation or international
shipping are added to the target.

Subsection (3) makes specia provision on the meaning of “developments in scientific
knowledge about climate change”. The first time the Secretary of State amends the
target percentage for 2020, he will be able to rely on scientific developments since
June 2000 to justify the change; he will not be restricted to considering only scientific
developments which have taken place after the Act receives Royal Assent. If the
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Secretary of State wants to amend a target percentage or percentage range for a year
after 2050, he will be allowed to rely only on scientific developments that occur after
the percentage or range is set. When making any subsequent amendment to a target
percentage or percentage range, the Secretary of State will be able to take into account
scientific developments only since the percentage or range was last changed.

49, Subsection (4) allows the Secretary of State to repeal section 5(4) when he makes an
order amending thetarget percentagefor 2020. It hasthe effect of allowing the Secretary
of State to set a target percentage for 2020 that covers all targeted greenhouse gases;
section 5(4) provides that al gases other than carbon dioxide are left out of account
in relation to the target percentage for 2020 — its repeal would mean that all targeted
greenhouse gases count towards the target.

50. Subsection (5) prescribes that orders made under subsection (1) are subject to
affirmative resolution procedure.

Section 7: Consultation on order setting or amending target percentages

51. This section sets out the procedures that the Secretary of State must follow before
amending the 2020 target percentage or a target percentage or percentage range for a
year after 2050.

52. Subsection (1) places a duty on the Secretary of State to obtain and consider advice
from the Committee on Climate Change. The Secretary of State also has to consider
any views of the devolved administrations.

53. Subsections (2) to (7) set out the stages of the process:

e Subsection (2) places a duty on the Committee on Climate Change to send a copy
of its advice to each of the devolved administrations;

»  Subsection (3) requiresthe Committee on Climate Change, as soon asis reasonably
practicable after giving its advice to the Secretary of State, to publish that advice
inany way it thinksis appropriate;

e Subsection (4) providesthat the devol ved admini strations have three monthsto send
the Secretary of State their views. If they send their views before the three month
period has expired, the Secretary of State can lay a draft order before Parliament
immediately after he has considered them; otherwise, he can only lay the draft order
after the three month period has expired;

e Subsection (5) places a duty on the Secretary of State, at the same time as he lays
the draft order, to publish a statement that sets out whether and how he has taken
account of the devolved administrations’ views;

* Subsection (6) places a duty on the Secretary of State, if amending the 2020
target or any post-2050 target or range in away that differs from the Committee’s
recommendations, to publish a statement setting out the reasons for that decision;

e SQubsection (7) alows the Secretary of State to publish a statement under
subsection (5) or (6) (on taking account of the devolved administrations' views or
on any deviation from the Committee’ sadvice) in any way hethinksisappropriate.

Section 8: Setting of carbon budgets for budgetary periods

54, Subsections (1) and (3) require the Secretary of State to set carbon budgets using
affirmative resolution orders.

55. Subsection (2) provides that every carbon budget must be set with a view to meeting
the 2050 target, the 2020 target and any percentage target or percentage range for ayear
after 2050. Budgets must al so be set with aview to complying with the UK’ s European
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Community and international obligations (any international treaties to which the UK
isasignatory).

Section 9: Consultation on carbon budgets

56.

57.

58.

Thissection setsout the proceduresthat the Secretary of State must follow before setting
a carbon budget.

Subsection (1) places aduty on the Secretary of State to take into account advice from
the Committee on Climate Change (as provided for in section 34). The Secretary of
State also has to consider any views of the devolved administrations.

Subsections (2) to (5) set out the stages of the process:

»  Subsection (2) providesthat the devol ved administrations have three monthsto send
the Secretary of State their views. If they send their views within the three month
period, the Secretary of State can lay a draft order before Parliament immediately
after he has considered them; otherwise, he may lay the draft order only after the
three month period has expired;

e Subsections (3) to (5) place aduty on the Secretary of State to publish a statement
that sets out whether and how he has taken account of the devolved administrations
views. If the budget is not set at the level recommended by the Committee, the
Secretary of State must publish a statement explaining why not. The Secretary of
State must publish the statements when he lays the order, in any way he thinksis

appropriate.

Section 10: Mattersto be taken into account in connection with carbon budgets

59.

60.

61.

62.

63.

This section sets out matters that the Secretary of State must take into account when
making decisions about carbon budgets and which the Committee on Climate Change
must take into account in advising the Secretary of State on those decisions.

Subsection (2) sets out the list of matters to be taken into account. This is intended
to give examples of the broad range of relevant factors that will inform any decision
relating to carbon budgeting. The matters are not listed in any particular order; the
order of the matters has no legal significance. Subsection (7) makesit explicit that this
section does not prevent the Secretary of State or the Committee on Climate Change
from taking other mattersinto account; nor doesit limit the general requirement for the
Secretary of State and the Committee to take all relevant matters into account.

Subsections(3) to (6) make provisioninrelation to the matter in subsection (2)(i), which
requires the Secretary of State to take into account “the estimated amount of reportable
emissions from international aviation and international shipping” for the budgetary
period or periods under consideration.

Subsection (3) defines the term “the estimated amount of reportable emissions from
international aviation and international shipping” as meaning the aggregate amount
of emissions of al greenhouse gases from those sectors which the Secretary of State
or the Committee estimates that the UK will be required to report in accordance
with international carbon reporting practice (see section 94). Subsection (4) allows the
Secretary of State and the Committee to use any reasonable method or methods they
choose to estimate those emissions.

Subsection (5) provides that the Secretary of State and the Committee do not have to
consider the factor in subsection (2)(i) if, and to the extent that, any regulations have
been made under section 30 which mean that emissions from international aviation or
international shipping are already included in the budget that is being considered. See
the notes on sections 30 and 31 for details on the process and procedure for making
such regulations. Subsection (6) makes it clear that section 30(1), which provides
that emissions from international aviation and international shipping do not count as
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emissions from sources in the UK, does not prevent the Secretary of State and the
Committee from taking them into account in relation to carbon budgets.

Limit on the use of carbon units

Section 11: Limit on the use of carbon units

64. This section places a duty on the Secretary of State to set a limit on the “net amount
of carbon units’ that can be credited to the net UK carbon account in each budgetary
period. Subsection (3) provides that the limit for each budgetary period must be set 18
months before the beginning of each period; exceptionally, the limit for the first budget
must be set no later than 1st June 2009 (the date before which the first budget must be
Set — see section 4).

65. Subsection (2) defines the term “net amount of carbon units’ to mean the amount of
carbon units credited to the net UK carbon account in accordance with regul ations made
under section 27, minus the amount of units credited to the net UK carbon account
under those regulations. See the notes on section 27 for more information on the net
UK carbon account and regulations on the crediting and debiting of carbon units.

66. Subsection (4) provides that the limit must be set by order (a type of statutory
instrument) and subsection (6) provides that the order is subject to the approval of both
Houses of Parliament under the affirmative resol ution procedure.

67. Subsection (5) allows the Secretary of State to exclude specified descriptions of units
from the calculation of the limit. The Secretary of State must describe the units to be
excluded in the order setting the limit.

68. Subsection (7) requires the Secretary of State to take into account the Committee on
Climate Change' s advice under section 34(1)(b) (advice on the extent to which abudget
should be met by reducing domestic emissions and by the use of carbon units), and to
consult the devolved administrations, before setting the limit.

I ndicative annual ranges

Section 12: Duty to provide indicative annual ranges for net UK carbon account

69. This section places a duty on the Secretary of State to lay a report before Parliament
setting out an “indicative annual range” for the net UK carbon account for each year of
a budgetary period. This section aims to enhance the transparency regarding progress
within each budgetary period, so that Parliament is clear about performance towards
meeting the budget each year.

70. Subsection (2) defines an “indicative annual range” as the range within which the
Secretary of State expects the amount of the net UK carbon account for the year in
guestion to fall.

71. Subsection (3) places the Secretary of State under a duty to consult the Scottish
Ministers, the Welsh Ministers and the relevant Northern Ireland department in relation
totheindicative annual ranges set out in the report. Subsection (4) requiresthe Secretary
of State to send a copy of the report to each of the devolved administrations.

Proposals and policiesfor meeting carbon budgets

Section 13: Duty to prepare proposals and policies for meeting carbon budgets

72. This section places a duty on the Secretary of State to prepare such proposals and
policiesasthe Secretary of State considerswill enable carbon budgetsthat have been set
to be met. The proposals and policies must also be prepared with aview to meeting the
target for 2050 (under section 1) and any target set for later years (under section 5(1)(c)).

11


http://www.legislation.gov.uk/id/ukpga/2008/27/section/11
http://www.legislation.gov.uk/id/ukpga/2008/27/section/11/3
http://www.legislation.gov.uk/id/ukpga/2008/27/section/11/2
http://www.legislation.gov.uk/id/ukpga/2008/27/section/11/4
http://www.legislation.gov.uk/id/ukpga/2008/27/section/11/6
http://www.legislation.gov.uk/id/ukpga/2008/27/section/11/5
http://www.legislation.gov.uk/id/ukpga/2008/27/section/11/7
http://www.legislation.gov.uk/id/ukpga/2008/27/section/12
http://www.legislation.gov.uk/id/ukpga/2008/27/section/12/2
http://www.legislation.gov.uk/id/ukpga/2008/27/section/12/3
http://www.legislation.gov.uk/id/ukpga/2008/27/section/12/4
http://www.legislation.gov.uk/id/ukpga/2008/27/section/13

73.

These notes refer to the Climate Change Act 2008 (c¢.27)
which received Royal Assent on 26th November 2008

Subsection (3) imposes a requirement that the proposals and policies, taken asawhole,
must contribute to sustai nable devel opment. Subsection (4) allowsthe Secretary of State
to take into account proposals and policies which he considers may be prepared by the
other national authorities.

Section 14: Duty to report on proposals and policies for meeting carbon budgets

74.

75.

76.

7.

This section places a duty on the Secretary of State to lay a report before Parliament
setting out proposals and policies for meeting the current and future carbon budgets.
This section will ensure that Parliament is clear about how the Government intends to
meet its obligations under the Act.

Subsection (2) requires the report to set out the Secretary of State’s current proposals
and policies for meeting carbon budgets (which must be prepared under section 13).
The report must also explain how the proposals and policies affect different sectors of
the economy (subsection (3)).

Subsection (4) providesthat the report must set out what implicationsthe proposals and
policiesinthereport have asregardsthe use that will be made of carbon unitsin meeting
the carbon budgets covered by the report. See aso section 34(1)(b), which requires the
Committee on Climate Change to advise on the use of carbon units, and section 11,
which requires the Secretary of State to set alimit on the use of carbon units for each
budgetary period.

Subsection (5) places the Secretary of State under a duty to consult the Scottish
Ministers, the Welsh Ministersand the relevant Northern Ireland department in relation
to any part of thereport covering their proposalsand policies. Subsection (6) requiresthe
Secretary of State to send a copy of the report to each of the devolved administrations.

Section 15: Duty to have regard to need for UK domestic action on climate change

78.

79.

Subsection (1) of this section requires the Secretary of State to have regard to the need
for “UK domestic action on climate change” when exercising any functions under Part
1 of the Act involving consideration of how to meet the 2050 target (under section 1)
and any carbon budget. So, in particular, the Secretary of State must have regard to the
need for UK domestic action on climate change when preparing proposals and policies
for meeting carbon budgets (with a view to meeting the 2050 target) as required by
section 13.

Subsection (2) defines the term “UK domestic action on climate change” as covering
both reductions in UK emissions of targeted greenhouse gases and increases in UK
removals of those gases. Theterms“ UK emissions’ and “ UK removals’ are defined in
section 29 — see the commentary on that section for more detail.

Deter mination whether objectives met

Section 16: Annual statement of UK emissions

80.

81.

This section places aduty on the Secretary of State to lay a statement before Parliament
on UK emissions in respect of every year from 2008 onwards. Finalised figures for
UK emissions, including afull inventory report, are currently produced, and submitted
to the EU by the Government on 15th March each year, 14%2 months after the end of
calendar year in question. Subsection (10) therefore provides that the report under this
section must be laid no later than the 31st March in the second year after the year to
which it relates (the report for 2008 must be laid by 31st March 2010).

Subsections (2) and (3) specify that the statement must set out UK emissions, UK
removals and net UK emissions. These terms are defined in section 29; they include
emissions of all greenhouse gases (whether or not they are“targeted greenhouse gases”
included in the 2050 and other targets), and the statement must show the total figures
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for emissions of each gas and also aggregate figures. The statement must also explain
how the figures were measured or calculated, and must say whether they represent an
increase or decrease when compared with the figures for the previous year. See, aso,
section 82, which repeals a similar reporting requirement under section 2(b) of the
Climate Change and Sustainable Energy Act 2006 (c.19).

Subsection (4) provides that where there has been a change in the international method
of calculating emissions|evelsthat requiresthe adjustment of emissionslevelsin earlier
years in the budgetary period, then the report should set out the adjusted figures.

Subsection (5) requires the Secretary of State to report the levels of emissions from
international aviation and international shipping in the statement, calculated in the
same way as is required under international carbon reporting practice, unless those
emissionsare already included in thefiguresrequired by subsection (2). Emissionsfrom
international aviation and international shipping will beincluded inthe figuresreported
under subsection (2) if regulations are made under section 30 which have that effect;
the commentary on section 30 gives more detail on the circumstances in which that
can happen.

Subsection (6) specifiesthat the report must set out the cumulative total of carbon units
(as defined in section 26(1)) credited to or debited from the net UK carbon account for
the year, and give details of the number and type of those carbon units. Subsection (7)
provides that the report must also state the net UK carbon account for the year.

Subsection (8) specifiesthat the statement must set out the amount of net UK emissions
of carbon dioxide for the year 1990, and the amount of net UK emissions for each of
the other targeted greenhouse gases in their base years. The report must also state the
baseline amount for greenhouse gases which are not “targeted”; the baseline amount
may be equal to emissions of the gas in 1990 or another year, or average net UK
emissions for a number of years (subsection (9)).

Subsection (10) gives the date by which the statement must be laid before Parliament
and subsection (11) requires the Secretary of State to send a copy of the statement to
each of the devolved administrations.

Section 17: Powersto carry amounts from one budgetary period to another

87.

88.

89.

90.

91.

92.

This section provides a power for the Secretary of State to “bank” and “borrow”
emissions between budgetary periods.

Subsection (1) alowsthe Secretary of State to “borrow” part of the next budget. In the
language of the Act, an amount from the next budget is “carried back” to the budget
preceding it. Where this power is used, the next budget (which will aready have been
set by order) is reduced by the amount that has been borrowed.

Subsection (2) limits the amount that can be borrowed under subsection (1) to no more
than 1% of the next budget.

Subsection (3) allows the Secretary of State to carry forward any part of the carbon
budget that exceeds the net UK carbon account for that period (i.e. to “bank” a budget
surplus, but not necessarily all of it). The banked amount is added to the next budget.

Subsection (4) requires the Secretary of State to obtain the advice of the Committee on
Climate Change, and take this advice into account, before exercising powers under this
section (that is, before banking or borrowing). The Secretary of State is aso obliged to
consult the devolved administrations before banking or borrowing.

Subsection (5) places a back-stop on when the banking and borrowing powers can be
used. A decision to bank or borrow must be taken no later than 31st May in the second
year after the earlier budget period ends (so, for the 2008-2012 budget, no later than
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3lst May 2014). Thisis also the date on which a assessment is made of whether the
budget has been met (see section 18).

Section 18: Final statement for budgetary period

93.

94.

95.

96.

97.

This section places a duty on the Secretary of State to report the final figures for the
net UK carbon account during a budgetary period; these figures are used to determine
whether a budget has been met.

Subsections (2) to (6) place aduty on the Secretary of Stateto report:

e under subsection (2), the fina amounts of UK emissions, UK removals and net
UK emissions for each targeted greenhouse gas (each of the gasesincluded in the
target — see section 24). The final amounts may differ dightly from the sum of
the emissions figures in the annual reports for the budgetary period because this
statement will take account of any changes in the international methodology used
to work out the 1990 baseline and emissions for each year;

» under subsection (3), the final amount of carbon units that have been credited to
or debited from the UK carbon account in that budgetary period, and details of the
number and type of those units;

e under subsection (4), the final amount of the net UK carbon account for the
budgetary period;

e under subsection (5), whether the Secretary of State has decided to borrow from
the next budget (using the power in section 17(1)) and, if so, the amount borrowed;

* under subsection (6), the amount of the budget for the period, which will be the
level of the budget as originally set, subject to any banking or borrowing under
section 17 and any alteration of the budget under section 21.

Subsection (7) provides that the determination of whether the budget has been met
should be made by reference to the figures in the statement.

Subsection (8) provides that if the budget has not been met, then the statement must
include an explanation of the reasons why not.

Subsection (9) sets a back-stop, requiring the Secretary of State to lay the statement
before Parliament no later than the 31st May in the second year after the end of
a budgetary period (so, for the 20082012 budget, no later than 31st May 2014).
Subsection (10) requires the Secretary of State to send a copy of the statement to the
devolved administrations.

Section 19: Duty to report on proposals and policies for compensating for budget

EXCeSs
98.

99.

This section places a duty on the Secretary of State to lay a report before Parliament
setting out proposals and policiesto compensatein future periods for excess emissions,
if areport under section 18 shows that the net UK carbon account has exceeded the
carbon budget for a period.

Subsection (2) places the Secretary of State under a duty to consult the Scottish
Ministers, the Welsh Ministers and the relevant Northern Ireland department in relation
toany part of thereport covering their proposal sand policies. Subsection (3) requiresthe
Secretary of State to send a copy of the report to each of the devolved administrations.

Section 20: Final statement for 2050

100.

This section places a duty on the Secretary of State to report to Parliament the final
figures for the net UK carbon account in 2050.
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Subsections (2) to (4) place aduty on the Secretary of Stateto report:

e under subsection (2), thefinal amounts of UK emissions, UK removalsand net UK
emissions for 2050 for each targeted greenhouse gas;

e under subsection (3), the amount of carbon units that have been credited to and
debited from the net UK carbon account, and details of the number and type of
those units;

e under subsection (4), the amount of the net UK carbon account for 2050.

Subsection (5) provides that the question of whether the 2050 target has been met isto
be answered by referring to the figures in the statement.

Subsection (6) providesthat if the budget has not been met, the statement must explain
the reasons why not.

Subsection (7) sets a back-stop, requiring the Secretary of State to lay the statement
before Parliament no later than 31st May 2052.Subsection (8) requires the Secretary of
State to send a copy of the statement to the devolved administrations.

Alteration of budgetsor budgetary periods

Section 21: Alteration of carbon budgets

105.

106.

107.

108.

109.

110.

This section gives the Secretary of State a power, using an affirmative resolution
statutory instrument, to amend thelevel of carbon budgetsin certain circumstances. The
section also limitsthe conditionsin which orders setting carbon budgets can be revoked.

Subsection (1) prevents an order setting a carbon budget being revoked after the final
date by which it had to be set in accordance with section 4(2).

Subsection (2) gives the Secretary of State the power to amend budgets, but limits the
circumstances in which such an order may be made. A budget may be amended only if
there have been significant changes in the factors on the basis of which the decision to
set, or previously amend, the budget was made.

Subsection (3) limits the circumstances in which an order amending a budget after the
start of the relevant budgetary period can be made. A budget may be amended only after
the start of the budgetary period if there have been significant changes, since the budget
period began, in thefactors on the basis of which the decision to set or previously amend
the budget was made. Thisis amore stringent test than in subsection (2) because there
will typically have been less time for a significant change to happen.

Subsection (4) stipulates that the level of a carbon budget may not be amended after
the budgetary period has ended.

Subsection (5) requires any order amending budgetsto follow the affirmative resolution
order procedure.

Section 22: Consultation on alteration of carbon budgets

111

112.

113.

This section sets out the procedures that the Secretary of State must follow before
altering a carbon budget.

Subsection (1) places a duty on the Secretary of State to obtain and consider advice
from the Committee on Climate Change. The Secretary of State also has to consider
any views of the devolved administrations.

Subsections (2) to (8) set out the stages of the process:

*  Subsection (2) places a duty on the Committee on Climate Change to send a copy
of its advice to each of the devolved administrations;
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e Subsection (3) requiresthe Committee on Climate Change, as soon asisreasonably
practicable after giving its advice to the Secretary of State, to publish that advice
in any way it thinksis appropriate;

*  Subsection (4) and (5) providethat the devolved administrations have one month to
send the Secretary of State their viewsif the budget period has already begun, and
three monthsif the budget period has not started yet. If the devol ved administrations
send their views within the relevant period, the Secretary of State can lay a draft
order before Parliament immediately after he has considered them; otherwise, he
can lay the draft order only after the relevant period has expired;

e Subsection (6) placesaduty on the Secretary of Stateto publish astatement that sets
out whether and how he has taken account of the devolved administrations' views;

e Subsection (7) places aduty on the Secretary of State, if altering a carbon budget in
away that differs from the Committee’ s recommendations, to publish a statement
setting out the reasons for that decision;

e SQubsection (8) allows the Secretary of State to publish a statement under
subsection (6) or (7) (on taking account of the devolved administrations' views or
on any deviation from the Committee’ sadvice) in any way hethinksis appropriate.

Section 23: Alteration of budgetary periods

114.

115.

116.

117.

This section allows, in certain circumstances, the duration of budgetary periods and
their start and end dates to be changed by affirmative resolution statutory instrument.

Subsection (2) prescribes the circumstances when this power can be exercised. These
are when a change to the budgetary periods is needed to keep them in line with
similar periods under European or international agreementsto which the UK isa party.
Subsection (3) prevents alterations that would leave a period of time outside the carbon
budget system.

Subsection (4) allows an order under subsection (1) to make consequential amendments
to other parts of the Act in order to ensure coherence of the provisions.

Subsection (5) requires the Secretary of State to consult the devolved administrations
before making such an order.

Targeted greenhouse gases

Section 24: Targeted greenhouse gases

118.

119.

120.

121.

This section defines the term “targeted greenhouse gas’, which is the term used to
describe the gases covered by the targets and budgets in the Act.

Subsection (1) defines the term “targeted greenhouse gas’ as meaning carbon
dioxide (CO2), methane (CH4), nitrous oxide (N20), hydrofluorocarbons (HFCs),
perfluorocarbons (PFCs), sulphur hexafluoride (SF6) and any other greenhouse gas
added later by the Secretary of State by order. The term “greenhouse gas” isdefined in
section 92 by reference to alist of gases (which, for the time being, isidentical).

Subsection (7) providesthat an order adding anew gas or gases must be made using the
affirmative resolution procedure. Subsection (2) allows the Secretary of State to make
any necessary consequential amendments to the Act when he makes the order.

Subsection (3) requires the Secretary of State to consult the devolved administrations,
and also to obtain and consider advice from the Committee on Climate Change, before
adding anew gas or gasesto the list.
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Subsection (4) requires the Committee on Climate Change, as soon as is reasonably
practicable after giving its advice to the Secretary of State, to publish that advicein any
way it thinks is appropriate.

Subsection (5) places a duty on the Secretary of State, if amending the list of targeted
greenhouse gases in a way that differs from the Committee’s recommendations, to
publish a statement setting out the reasons for that decision. Subsection (6) allows the
Secretary of State to publish this statement in any way he thinksis appropriate.

Section 25: Base yearsfor targeted greenhouse gases other than CO2

124.

125.

126.

127.

128.

129.

130.

131

132.

This section sets out the base years for targeted greenhouse gases other than carbon
dioxide and allows the Secretary of State to set base yearsfor new targeted greenhouse
gases added at alater date. A “base year” isthe year used as the reference point against
which reductions in emissions of the gas are to be measured for the purposes of the
targets and budgetsin the Act.

Subsection (1) contains a table showing the base years for targeted greenhouse
gases other than carbon dioxide. Hydrofluorocarbons, perfluorocarbons and sulphur
hexafluoride have a base year of 1995, which is the base year used for UK emissions
of those gases under the Kyoto Protocol.

Subsection (2) allows the Secretary of State to amend the table, by order, to specify the
base year for any new gas designated as atargeted greenhouse gasesin accordance with
section 24. 1t aso allows the Secretary of State to amend the base years of the gases
which are already in the table in subsection (1).

Subsection (3) provides that the Secretary of State may either designate a single base
year or may designate a number of base years and use the average of the emissions of
the gasin those years.

Subsection (4) restricts the use of the power to amend the base years that are set out
in the table in subsection (1). Those base years can only be amended if there have
been significant developments in European or international law or policy that make it
appropriateto do so, for exampleif aninternational agreement wasreached that required
every country to use a particular base year for agas.

Subsection (5) requires the Secretary of State to consult the devolved administrations,
and also to obtain and consider advice from the Committee on Climate Change, before
making an order designating a base year or years.

Subsection (6) requires the Committee on Climate Change, as soon as is reasonably
practicable after giving its advice to the Secretary of State, to publish that advicein any
way it thinksis appropriate.

Subsection (7) places a duty on the Secretary of State, if setting a base year in a way
that differs from the Committee’ s recommendations, to publish a statement setting out
the reasonsfor that decision. Subsection (8) allowsthe Secretary of Stateto publish this
statement in any way he thinksis appropriate.

Subsection (9) provides that an order under subsection (2) must be made using the
affirmative resolution procedure.

Carbon units, carbon accounting and the net UK carbon account

Section 26: Carbon units and carbon accounting

133.

Inadditiontothelevel of “net UK emissions’ (whichisdefinedin section 29 (1)(c)), the
“net UK carbon account” (as determined in accordance with section 27) is affected by
the addition and subtraction of “ carbon units’ through aprocess of “ carbon accounting’”.
Thissection, and section 27, allow the Secretary of Stateto determinewhat carbon units
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should be added to and subtracted from the net UK carbon account and how “carbon
accounting” will work.

Subsection (1) allowsthe Secretary of State to make regulations setting out specifically
what “ carbon units’ can be used for carbon accounting purposes. “ Carbon units’ in the
regulations can only be:

* unitsrepresenting areduction in the amount of greenhouse gas emissions,
e unitsrepresenting the removal of greenhouse gas from the atmosphere; or

* unitsrepresenting greenhouse gas emissions which are allowed under a scheme or
arrangement which limits total emissions of greenhouse gases (for example, under
certain kinds of emissions trading scheme).

Subsection (2) allows the Secretary of State to make regulations which contain details
of how carbon units should be registered and kept track of, and allows him to establish
and maintain accounts containing carbon units. Carbon units can be moved between
accounts. The intention is to establish an accounting system broadly similar to, and
compatible and co-ordinated with, that used to keep track of the UK’s assigned
amount units (AAUSs) and other units issued under the Kyoto Protocol; subsection (2)
specifically provides that the Secretary of State can use an existing system as the basis
of the carbon accounting system.

Subsection (3) gives more detail of what the regulations can say. The Secretary of State
is allowed to appoint a body to operate the accounting scheme, to set up a new body
for that purpose, to make provision allowing him to give guidance and directionsto the
body and to require users of the scheme to pay charges towards the cost of operating
the scheme.

Subsection (4) providesthat if an existing body is appointed to operate the accounting
scheme, then the Secretary of State can make any necessary amendments to relevant
enactments.

The procedures relating to the regulations are set out in section 28.

Section 27: Net UK carbon account

139.

140.

141.

142.

143.

Subsection (1) definestheterm “net UK carbon account” for abudgetary period asbeing
net UK emissions (as defined in section 29(1)(c)) as decreased by a number of carbon
units to be credited to the account and increased by a number of carbon units to be
debited from the account in accordance with regulations made by the Secretary of State.

Subsection (2) provides that the net amount of carbon units credited to the net UK
carbon account must not exceed the limit for the period set by order under section 11.
See the notes on section 11 for details of how the “net amount of carbon units’ is
calculated.

Subsection (3) requires the Secretary of State to make regulations setting out the
circumstances in which carbon units are to be credited to and debited from the net UK
carbon account, and the manner in which it isto be done. For example, the regulations
could provide that units purchased through the EU Emissions Trading Scheme can be
treated as units to be credited to the net UK carbon account.

Subsection (4) provides that where carbon units are to be credited to the net UK carbon
account, then provision must be made so that they are no longer availableto offset other
greenhouse gases: they must be put beyond use so that they cannot be double-counted.

Subsection (5) provides that the regulations must make specific provision for dealing
with the situation where the UK has a cap on emissions under a European or
international scheme or arrangement that is less stringent than the carbon budget for a
period, for example, if the UK’ starget under the first commitment period of the Kyoto
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Protocol (2008-2012) isless stringent than the domestic carbon budget for that period.
In that situation, the regulations must provide that the excess alowances are not used
to offset greenhouse gas emissions in the UK or elsewhere.

Section 28: Procedure for regulations under section 26 or 27

144,

145.

146.

147.

148.

This section sets out the procedure that must be followed when carbon accounting
regulations are made under section 26 or section 27.

Subsection (2) provides that the affirmative resolution procedure must be used in the
following cases:

» for thefirst set of carbon accounting regulations;

» if theregulations specify a new kind of carbon unit;
» if theregulations alter the value of a carbon unit;

» if theregulations maodify primary legidation.

Subsection (3) provides that the negative resolution procedure applies in all other
situations.

Subsection (4) requires the Secretary of State to consult the devolved administrations
before laying or making the regulations (depending on which Parliamentary processis
being used).

Subsection (5) requires the Secretary of State to consult the Committee on Climate
Change on the first set of regulations and whenever subsequent regulations specify a
new kind of carbon unit or alter the value of a carbon unit.

Other supplementary provisions

Section 29: UK emissions and removals of greenhouse gases

149.

150.

Thissection definestheterms“ UK emissions’, “UK removals’ and “net UK emissions’
used in Part 1 of the Act. “UK emissions’ are emissions of gases from sources in the
United Kingdom; “ UK removals’ are removals of gasesfrom the atmosphere asaresult
of land use, land-use change or forestry; “net UK emissions” of agas are calcul ated by
subtracting the amount of UK removals of the gas from the amount of UK emissions
of the gas.

Subsection (2) provides that UK emissions and UK removals are to be determined by
following international protocols, such as the United Nations Framework Convention
on Climate Change (UNFCCC) Reporting Guidelines on Annual Inventories.
Emissions only count for the purposes of this Act if they are emissions of greenhouse
gases from anthropogeni ¢ sources; non-anthropogenic sources of greenhouse gases (for
example, emissions from volcanic activity) are not included in the figures (see the
definition of “emissions’ in section 97).

Section 30: Emissions from international aviation or international shipping

151

152.

This section makes provision about greenhouse gas emissions from international
aviation or international shipping. Subsection (1) provides that those emissions do not
count as emissions from sources in the United Kingdom (so they do not count as
“UK emissions” under section 29(1)(a)) for the targets and budgeting in Part 1, unless
regulations make provision for them to do so.

Until such time as regulations are made under subsection (1), section 16(5) requires
the Secretary of State to report the levels of emissions from international aviation and
international shipping, calculated in accordance with international carbon reporting
practice (see section 90), in his annual statement to Parliament. See also section 10(2)
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(i), which requires the Secretary of State to take into account the estimated amount of
reportable emissions from international aviation and international shipping in relation
to carbon budgets — see the notes on section 10 for more details.

Subsection (2) allows the Secretary of State to define in more detail what is meant by
“international aviation or shipping” by affirmative resolution order.

Subsection (3) requires the Secretary of State, by 31st December 2012, either:

» tomake provision by regulations setting out the circumstances and extent to which
emissions from international aviation or international are to be regarded as being
emissions from sourcesin the United Kingdom. Under the mechanismsin the Act,
any emissions regarded as being from sources in the United Kingdom are “UK
emissions’ (see section 29(1)(a)) and count towards calculating and meeting the
2050 target and the carbon budgets, or

» tolay before Parliament areport saying why he has not made any regulations.

Subsection (4) makes it clear that even after the five-year period has expired the
Secretary of Stateisstill allowed to make regulations setting out the circumstances and
extent to which emissions from international aviation or international shipping are to
be regarded as being from sources in the United Kingdom.

Subsection (5) providesthat regulations under this section can only deal with emissions
of “targeted greenhouse gases’ (see section 24). It also provides that the regulations
can, in particular, provide that emissions from international aviation or international
shipping will only count as UK emissions if they relate to the transport of passengers
or goods to or from the United Kingdom.

Subsection (6) specifically allows the Secretary of State to make provision in the
regulations about which time periods should be used when calculating UK emissions
from international aviation and international shipping, and how emissions in the base
year for the gas should be calculated. Subsection (7) alows the Secretary of State to
assign a different base year for this purpose, or to assign a number of base years and
to treat the average amount of emissions in those years as emissions in the base year.
Subsection (8) explains that the base year for carbon dioxide is 1990 (referred to asthe
“1990 baseline” in section 1).

Section 31: Procedure for regulations under section 30

158.

159.

160.

161.

This section sets out the procedures that the Secretary of State must follow before
making regulations on emissions from international aviation or international shipping
under section 30.

Subsection (1) placesaduty onthe Secretary of Stateto obtain and consider advicefrom
the Committee on Climate Change. Subsection (2) requires the Committee on Climate
Change, as soon as is reasonably practicable after giving its advice to the Secretary of
State, to publish that advice in any way it thinks is appropriate.

Subsection (3) places a duty on the Secretary of State, if making regulations in a way
that differs from the Committee’ s recommendations, to publish a statement setting out
the reasons for that decision. The statement may be published in any way the Secretary
of State thinksis appropriate (subsection (4)).

Subsection (5) provides that regulations made under section 30 are subject to the
affirmative resolution procedure.
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Part 2: The Committee on Climate Change

The Committee

Section 32 and Schedule 1: The Committee on Climate Change

162.

This section establishes a new, independent, non-departmental public body, the
Committee on Climate Change (in Welsh, y Pwyllgor ar Newid Hinsawdd) and
introduces Schedule 1.

Schedule 1: The Committee on Climate Change

163.

164.

165.

166.

167.

168.

169.

170.

Schedule 1 makes further provision about the Committee, including provision on its
membership, staff, procedures and other administrative requirements.

Paragraphs 1 and 2 make provision in respect of the membership of the Committee on
Climate Change. The Committee will have achair and between five and eight members
(one of whom may be appointed as the deputy chair) who will be appointed jointly
by the Secretary of State the Scottish Ministers, the Welsh Ministers and the relevant
Northern Ireland department (together, the “national authorities’) after consultation
with the chairperson. The Secretary of State may, with the consent of the other national
authorities, amend the number of members by negative resolution order. Paragraph 1(3)
gives alist, in aphabetica order, of the areas of experience and knowledge that are
desirable in the Committee’ s membership, taken as awhole.

Paragraph 3 provides that a person will be a member of the Committee on the terms
which are set upon appointment (which will include terms about the length of time the
person is to serve on the Committee). Paragraphs 4 to 7 make provision about how
members can resign, the situations in which they can be removed from their posts, and
allows the reappointment of members.

Paragraphs 8 to 10 allow the national authorities to pay remuneration and allowances
to members, and allow the national authorities to provide pensions for members or
to make payments towards the provision of pensions. They aso allow payments of
compensation to outgoing members in special circumstances.

Paragraphs 11 to 14 relateto the Committee’ semployees. The Committee must appoint
achief executive who has been approved by the national authorities. It may also appoint
other employees. These paragraphs make provision about employees' pay and pensions,
and alow employees to be pensionable under the Principal Civil Service Pension
Scheme.

Paragraphs 15 to 21 make provision about how the Committee may operate. The
Committee can set up sub-committees, which can include people who are not members
of the Committee (and they may be paid remuneration and allowances).

Paragraph 16 establishes a sub-committee of the Committee to be known as the
Adaptation Sub-Committee or, in Welsh, asyr Is-bwyllgor Addasu; it isreferred to in
the rest of paragraph 16 as “the ASC”. The ASC will have a chair and not less than 5
other members appointed by the national authorities. Before appointing the ASC chair,
the national authorities must consult the chair of the Committee; the ASC chair must
be consulted before ASC members are appointed. Paragraph 16(4) provides that the
ASC’sroleisto provide the Committee with such advice, analysis, information or other
assistanceasit may requirein exercising itsfunctionsunder sections 38(1)(c) (adviceon
adaptation requested by national authorities), 57 (advice on report on impact of climate
change) and 59 (reporting on progress in connection with adaptation).

The Committee is allowed to regulate its own procedure (including quorum) and sub-
committee procedures. The Committeeisrequired to publish the minutes of itsmeetings
in any manner it considers appropriate. The Committee may authorise a sub-committee,
member or employee to exercise its functions.
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Paragraphs 22 to 25 require the Committee to prepare annual reports and annual
statements of accounts; reports and accounts must be laid before Parliament, the
Scottish Parliament, the National Assembly for Wales and the Northern Ireland
Assembly. The Committee' saccountswill be audited by the National Audit Office. The
Committeeis placed under aduty to keep proper records, and must provide information
to the national authorities on request.

Paragraph 26 provides that the Committee is not required to publish anything it is
prohibited from publishing or that it would not be required to publish under the Freedom
of Information Act 2000 (c.36) or the Environmental Information Regulations 2004
(S.1. 2004/3391).

Paragraph 27 provides that the Committee is not a Crown body. It will be a statutory
non-departmental public body, and its employees will not be civil servants.

Paragraphs 28 to 35 make amendments to, and provision in relation to, severa
enactments relating to public bodies; these have several effects, including that the
body is subject to freedom of information laws, that the chair and members cannot
be members of Parliament, and that the Committee's activities can be subject to
investigation by the Scottish Parliament and the appropriate Parliamentary ombudsman.

Functions of the Committee

Section 33: Advice on level of 2050 target

175.

176.

This section places aduty on the Committee on Climate Change to advise the Secretary
of State on whether the 2050 target in section 1(1) should be amended and if so what
the amended percentage should be. Subsection (2) requires the Committee to provide
the reasons for its advice under this section, and subsection (3) requires the Committee
to provide its advice no later than 1st December 2008.

Subsection (4) requires the Committee to send a copy of the report to each of the
devolved administrations. Subsection (5) requires the Committee on Climate Change,
as soon asis reasonably practicable after giving its advice to the Secretary of State, to
publish that advice in any way it thinks is appropriate.

Section 34: Advice in connection with carbon budgets

177.

178.

179.

180.

This section sets out the Committee on Climate Change's advisory dutiesin relation to
carbon budgets, and the timing of the advice that must be given.

Subsection (1) requires the Committee to give advice on carbon budgets. The
Committee must advise on the levels at which carbon budgets should be set and on
the extent to which budgets should be met by reducing the level of net UK emissions
or by the use of carbon units credited to the net UK carbon account. The Committee
must advise on the contributions towards meeting carbon budgets that should be made
by sectors of the economy covered by trading schemes (taken as a whole) and by
other sectors (taken as a whole). The Committee is also required to advise on sectors
of the economy in which there are particular opportunities for contributions to be
made towards meeting carbon budgets through reductions in emissions of targeted
greenhouse gases.

Subsection (2) givesthe Committee an advisory duty that only appliesto the 20082012
budget period. The Committee is required to advise the Secretary of State on whether
its advice on the level of the 2008 -—2012 budget is consistent with meeting a separate
target of reducing emissionsto an annual equivalent (as defined in section 5(2)) of 20%
below the 1990 baseline, and to set out what the costs and benefits would be of setting
abudget consistent with that target.

Subsection (3) requires the Committee to set out the reasons for its advice and
subsection (4) makes provision on the timing of the advice.
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181.  Subsection (5) imposes upon the Committee a duty to send copies of the advice to
the devolved administrations at the same time as it gives its advice to the Secretary of
State. Subsection (6) gives the Committee a duty to publish its advice in any manner
it considers appropriate.

Section 35: Advice on emissions from international aviation and international

shipping

182.  Subsection (1) of this section places a duty on the Committee on Climate Change
to advise the Secretary of State on the consequences of treating emissions from

international aviation and international shipping as UK emissions for the purposes of
the targets and budgets in the Act.

183.  Subsection (2) provides that the duty does not apply if, and to the extent that, the
Secretary of State has already made regulations under section 30 which provide for
emissions from international aviation and international shipping to be treated as UK
emissions.

184.  Subsection (3) requires the Committee on Climate Change to provide reasons with
its advice. Qubsection (4) makes provision on the timing of the advice, requiring the
Committee on Climate Changeto giveitsfirst advice under this section when it advises
on the carbon budget for 2023 -—2027 (which must be given by 31st December 2010, as
calculated in accordance with sections 34(4)(b) and 4(2)(b)). Subsequent advice must
be given at the same time as its advice on carbon budgets.

185.  Subsection (5) requires the Committee on Climate Change to send a copy of its advice
to the devolved administrations, and subsection (6) requiresit to publish its advice, in
such manner asit considers appropriate, as soon asis reasonably practicable after it has
given it to the Secretary of State.

Section 36: Reports on progress

186.  Subsection (1) requires the Committee on Climate Change to make an annual report to
Parliament, the Scottish Parliament, the National Assembly for Wales and the Northern
Ireland Assembly containing its assessment of the progress that has been made towards
meeting the carbon budgets already set and the 2050 target (that is, unless amended,
to reduce the net UK carbon account to at least 80% below 1990 levels); the further
progress that is needed to meet the budgets and that target; and whether the budgets
and that target are likely to be met.

187.  Subsection (2) appliesto progress reportsin the second year after the end of each budget
period (for example, for the 2008-2012 budget period, in 2014; the fina figures for
a budget period are not available until the second year after it ends). In those reports,
the Committee is required to give its views on the manner in which the budget was or
was not met, and its views on the action taken to reduce net UK emissions during the
budgetary period.

188.  Subsection (3) provides that the first report under this section must be laid by 30th
September 2009, to take into account the fact that the Secretary of Stateis required to
set the first three budgets by 1st June 2009 (see section 4(2)). Subsection (4) provides
that each subsequent report under this section, other than the onein the second year after
the end of abudgetary period, must be laid by 30th Junein the year inwhich it is made.

189.  Subsection (5) requires that each report in the second year after the end of a budgetary
period must be laid by 15th July in the year in which it is made.

190.  Subsections (6) to (8) allow the Secretary of State to amend the timing of the report by
negative resolution order after consulting the devolved administrations.
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See also section 59, which requires the Committee to provide progress reports on the
implementation of the UK Government’ s adaptation programmes under section 58. See
the notes on section 59 for more detail on the timing of those progress reports.

Section 37: Response to Committee’ s reports on progress

192.

193.

194.

195.

This section places aduty on the Secretary of State to lay before Parliament aresponse
to the points raised by each of the Committee on Climate Change's annua progress
reports.

Subsection (2) requires the Secretary of State to consult the devolved administrations
on adraft of the response. Subsection (3) providesthat the response to the Committee's
first report must be laid no later than 15th January 2010. Subsection (4) provides that
each subsequent report must belaid by 15th October in the year the Committee’ sreport
was made.

Subsections (5) and (6) allow the Secretary of State to change the deadline by negative
resolution order. This provision is to alow flexibility (it might, for example, be
used to allow for the consequences of future international treaties on climate change
necessitating a change to the date when the Committee makes its report).

This section will also require the Secretary of State to respond to any points raised by
the Committee in its progress reports under section 59 in relation to progress made in
implementing the adaptati on programmes under section 58. See the notes on section 59
on thetiming of thosereports. Also of relevanceis section 82, which repealsareporting
requirement under section 2(a) of the Climate Change and Sustainable Energy Act 2006
(c.19).

Section 38: Duty to provide advice or other assistance on request

196.

197.

198.

Subsection (1) requires the Committee on Climate Change to provide advice, analysis,
information or other assistance, when requested to do so, to the Secretary of State, the
Scottish Ministers, the Welsh Ministers or the relevant Northern Ireland department
(together, the “national authorities’). Any request can be made if it relates to an
authority’s functions under the Act, the progress that is being made towards meeting
objectives set under the Act, to adaptation to climate change or to climate change
generally.

Subsection (2) gives specific examples of what may be required of the Committee,
including advice on caps on activities under trading schemes or assistance in the
preparation of statistics.

Subsection (3) gives the Committee a duty to provide a devolved administration (not
the Secretary of State), when requested to do so, with advice, analysis, information or
other assistance on atarget, budget or similar requirement it has adopted (whether or not
the target, budget or similar requirement is contained in legislation) or which has been
imposed on it. For example, the Committee would, if requested to do so, be required
to advise the Scottish Ministers in relation to any target adopted under an Act of the
Scottish Parliament.

Supplementary provisions

Section 39: General ancillary powers

199.

Subsection (1) gives the Committee on Climate Change the power to do anything that
appears to it necessary or appropriate for the purpose of, or in connection with, the
carrying out of its functions. Subsections (2) and (3) set out examples to illustrate the
scope of the power. Ancillary powers are not freestanding; they may be used only to
facilitate the exercise of formal functions. Subsection (4) requires the Committee to
have regard to the desirability of involving the public in the exercise of its functions.
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Section 40: Grants to the Committee

200.

This section enables each national authority (the Secretary of State, the Scottish
Ministers, the Welsh Ministers and the relevant Northern Ireland department) to fund
the Committee on Climate Change. National authorities may impose conditions when
giving agrant (for example, a condition requiring the Committee to supply afinancial
memorandum or enter into a management agreement).

Section 41: Powersto give guidance

201.

This section makes provision on how the Committee on Climate Change can be given
guidance on how to carry out itsfunctions. The Committee isrequired to “ have regard”
to guidance (see subsection (5)) —this meansthat the Committee must take the guidance
into account when exercising the function.

e Subsection (1) provides that any guidance on the Committee’ s functions generally
or itsfunctions under Schedule 1 isto be given by the national authorities (and this
means that such guidance must be given jointly by all the national authorities: see
section 95(2));

»  Subsection (2) provides that any guidance given on the Committee’s functions
under Part 1 of the Act (for example, the function of advising on an amendment of
the 2050 target), on its advice on thelevel of the 2050 target and on carbon budgets
under sections 33 and 34, in connection with international aviation and international
shipping under section 35, on the report on the impact of climate change under
section 57 or on its duty to make progress reports under section 36 or 59 is to be
given by the Secretary of State. Unless he is only issuing guidance in relation to
the Committee’ sfunctions under section 59, the Secretary of State must consult the
devolved administrations;

Subsection (3) provides that any guidance given on the Committee’s duty to provide
advice or other assistance under section 38 or on trading schemes under section 48 is
to be given by the national authority seeking the advice or other assistance. If two or
more national authorities are seeking the advice or other assistance, then the guidance
must be given jointly.

Section 42: Powersto give directions

202.

This section makes provision on how the Committee on Climate Change can be given
directions on how to carry out its functions. The Committee is required to comply with
the directions (see subsection (6)), but the Committee cannot be given directions asto
the content of any advice or report (see subsection (4)).

»  Subsection (1) provides that any direction on the Committee’s functions generally
or itsfunctions under Schedule 1 isto be given (jointly) by the national authorities;

» Subsection (2) provides that any direction given on the Committee’s functions
under Part 1 of the Act (for example, the function of advising on an amendment of
the 2050 target), on its advice on the level of the 2050 target and on carbon budgets
under sections 33 and 34, in connection with international aviation and international
shipping under section 35, on the report on the impact of climate change under
section 57 or on its duty to make progress reports under section 36 or 59 isto be
given by the Secretary of State. Unless he is only issuing directions in relation to
the Committee’ s functions under section 59, the Secretary of State must consult the
devolved administrations;

e Subsection (3) providesthat any direction given on the Committee’ sduty to provide
advice and other assistance under section 38 or on trading schemes under section 48
is to be given by the national authority seeking the advice or other assistance. If
two or more national authorities are seeking the advice or other assistance, then the
directions must be given jointly.
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Part 3: Trading Schemes

Trading schemes

Section 44: Trading schemes

203.

204.

This section provides the relevant national authority (defined in section 47 as the
Secretary of State, the Scottish Ministers, the Welsh Ministers or the relevant Northern
Ireland department) with the power to set up trading schemes relating to greenhouse
gas emissions using secondary legislation.

Subsection (2)(a) provides for trading schemes which limit activities that consist of
the emission of greenhouse gases, or that directly or indirectly lead to such emissions
(for example, “cap and trade schemes’ which cap emissions from a particular set of
activitiesand allow trading of emissionswithin the cap). Subsection (2)(b) providesfor
trading schemeswhich encourage activitiesthat directly or indirectly lead to areduction
in greenhouse gas emissions or the removal of greenhouse gases from the atmosphere.

Section 45: Activities to which trading schemes may apply

205.

206.

207.

This section sets out what activities are regarded as indirectly causing or contributing
to greenhouse gas emissions or reductions in greenhouse gas emissions. It also makes
provision in relation to the location of activities and emissions covered by this Part.

Subsection (1) sets out the types of activity which are considered to be indirect causes
of, or contributors to, greenhouse gas emissions, such as activities which involve the
use of energy or thoseinvolving the supply of something the use of which would lead to
greenhouse gas emissions. For example, the supply of aheating fuel would be regarded
asindirectly causing emissions because it leads to emissions at the point of use by the
consumer. Subsection (2) provides that reductions in the level of those activities are
to be regarded as indirectly causing or contributing to reductions in greenhouse gas
emissions.

Subsection (3) provides that Part 3 of the Act applies to activities carried out in the
United Kingdom, regardless of where emissions, or reductions in emissions, actually
occur.

Section 46 and Schedule 2: Matters that may or must be provided for in trading
schemes

208.

Subsections (1) and (2) introduce Schedule 2 to the Act, which gives further details
about regul ations establishing trading schemes. Subsection (3) providesthat regul ations
may also contain provision about their application to the Crown.

Schedule 2: Trading schemes

209.

210.

211

Schedule 2 makes specific provision on what may or must be included in regulations
establishing trading schemes. Parts 1 and 2 make provision, respectively, in relation to
trading schemes operating to achieve different results; but it is possible to make trading
schemes that operate to achieve both types of results by combining different elements
of those Parts.

Part 1 of Schedule 2 contains details of what can or must be included in a trading
scheme which operates by limiting, or encouraging the limitation of, activities that
consist of or lead to emissions of greenhouse gases. For example, the Carbon Reduction
Commitment, a proposed scheme to reduce energy use, would be a scheme under Part
1 of Schedule 2.

A trading scheme under Part 1 must operate by having trading periods (paragraph 2),

by defining the activities covered by the scheme (paragraph 3(1)) and by specifying
scheme “units” (which may be specified by reference to the activities themselves,
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things consumed or used for their purposes, things produced by the activities or other
consequences of the activities) (paragraph 3(3) and (4)). The scheme must define
the participants covered by it; participants may be defined by reference to criteria
(paragraph 4).

A scheme under Part 1 may provide for allowances to be allocated to participants;
allowances represent the right to carry out a specified amount of the activity covered
by the scheme. But the regulations cannot provide for allowances to be allocated in
return for payment (paragraph 5). Any provisions for auctioning allowances would be
contained in different legislation (for example, a Finance Act).

The scheme rules may require a participant to have or acquire a certain number of
allowances to cover his activities in a trading period (paragraph 6). A scheme may
also alow or require the participant to purchase defined credits to offset his activities,
but the regulations can also place limits on the use of credits (paragraph 7). A scheme
might also operate by requiring payments to be made if the participant did not hold a
sufficient number of allowances or credits (paragraph 8).

A scheme under Part 1 must allow trading in allowances or credits under the scheme,
and the scheme must set out the circumstances in which trading will operate. Third
parties (who would not otherwise be participants) may also be allowed to trade
(paragraph 9). A trading scheme may also specify that activities can only be carried
out if the participant holds a permit (paragraph 10) and may allow recognition of
allowances, credits, certificates or other units issued under other trading schemes
(whether at domestic, European or international level) (paragraph 11).

Part 2 of Schedule 2 contains details of what can or must beincluded in atrading scheme
which operates by encouraging activities that consist of, or that cause or contribute
(directly or indirectly) to reductions in greenhouse gas emissions or the removal of
greenhouse gases from the atmosphere.

A trading scheme under Part 2 must operate by having trading periods (paragraph 13),
by defining the activities covered by the scheme (paragraph 14(1)) and by specifying
scheme “units’ (which may be specified by reference to the activities themselves,
things consumed or used for their purposes, things produced by the activities or other
consequences of the activities) (paragraph 14(3) and (4)). The scheme must define
the participants covered by it; participants can be defined by reference to criteria
(paragraph 15).

A scheme under Part 2 must set targets for participants to achieve in the trading
period (paragraph 16). They must provide for the issue of certificates to participants;
certificates act as evidence of the amount of the activity that has carried on, but can
also be used as evidence of the activity of another person. The scheme must require
each participant to have, at the end of atrading period, enough certificates to meet his
target (paragraph 17), and may provide that a participant who does not have enough
certificates should have to make payments (paragraph 18).

A scheme under Part 2 must allow trading in certificates under the scheme, and the
scheme must set out the circumstancesin which trading will operate. Third parties (who
would not otherwise be participants) may also be allowed to trade (paragraph 19). A
trading scheme may allow recognition of allowances, credits, certificates or other units
issued under other trading schemes (whether at domestic, European or international
level) (paragraph 20).

Part 3 of Schedule 2 makes provision on the administration and enforcement of trading
schemes.

The regulations may appoint an administrator of the scheme and impose functions on
him; the administrator must be one of the national authorities or a public body, or a
combination of any of these (paragraph 21). The administrator of atrading schemeis
the body which operates the scheme on a day-to-day basis.
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The regulations can require the disclosure of information to the administrator, national
authorities or participants (paragraph 22). A scheme may provide for the creation and
maintenance of registers to keep track of participants, their obligations, trading and
other information in the scheme (paragraph 23). The regulations can alow certain
information to be published (paragraph 24); for example, they might provide for the
publication of alist showing participants performance in the scheme.

The scheme can allow the administrator to buy trading units in other schemes, which
may be schemes made under the Act or other similar schemes such asthe EU Emissions
trading scheme (paragraph 25). The scheme may also require the payment of charges
covering al or part of the costs of the scheme; the charges may be imposed on
participants and other people eligible to trade in allowances, credits or certificates
(paragraph 26).

The scheme can include provision setting out how compliance with the schemeisto be
monitored and on the keeping of records by participants, the provision of information,
audit and the inspection of premises (paragraph 27). The scheme can al so make further
provision for enforcement of the scheme where it is reasonably believed that there has
been afailure to comply with the scheme’s requirements (paragraph 28).

The scheme can make provision for the imposition of civil financial penalties or other
typesof penalty for failureto comply with the schemerules (paragraph 29) and creating
crimina offences relating to the scheme (paragraph 30). A scheme may also make
provision for appeal s against decisions and enforcement action, and allow those appeals
to be heard by independent appointed persons (paragraph 31).

Authoritiesand regulations

Section 47: Relevant national authorities

225.

This section defines who is the “relevant national authority” in relation to trading
schemes, and in doing so sets out the scope of the powers available to each national
authority.

e Subsection (2) allows the Scottish Ministers to make trading schemes within the
scope of the legidlative competence of the Scottish Parliament (that is, to the extent
that the Scottish Parliament would have been able to make a trading scheme of its
own accord).

e Subsection (3) alows the Welsh Ministers to make trading schemes in relation
to matters that relate to limiting, or encouraging the limiting of, activities in
Wales that consist of the emission of greenhouse gases, with the exception of
activities in connection with offshore oil and gas exploration and exploitation. If
the National Assembly for Wales gains legislative competence that would enable
it to make trading schemes of its own accord, the power of the Welsh Ministers
to make trading schemes under this Part will extend to match the scope of that
legislative competence. Subsection (4) defines “offshore oil and gas exploration
and exploitation” to have the same meaning it has in the National Assembly for
Wales (Transfer of Functions) Order 2005 (S.I. 2005/1958) and defines “Wales”,
for the purpose of subsection (3), by reference to section 158(1) of the Government
of Wales Act 2006 (c.32). This definition includes the sea adjacent to Wales out as
far as the seaward boundary of the territorial sea.

e SQubsection (5) allows the Secretary of State or the relevant Northern Ireland
department to make trading schemes in relation to reserved matters under the
Northern Ireland Act 1998 (c.47); the relevant Northern Ireland department may
make trading schemes covering reserved matters, but only with the Secretary of
State’ s consent (see section 48(6)).
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e Subsection (6) allows the relevant Northern Ireland department to make trading
schemes in relation to al other matters within the scope of the legidative
competence of the Northern Ireland Assembly (that is, to the extent that the
Northern Ireland Assembly would have been able to make a trading scheme of its
own accord on “transferred matters’ under the Northern Ireland Act 1998).

»  Subsection (7) provides that the Secretary of State has the power to make trading
schemesin relation to all other matters.

Section 48: Procedure for making regulations

226.

227.

228.

229.
230.

This section sets out the procedure which must be followed when regulations under
Part 3 containing a trading scheme are made or amended. It includes a requirement to
consult persons likely to be affected by the scheme, a requirement to seek advice from
the Committee on Climate Change and rules on parliamentary procedure.

Subsection (1) provides that before making regulations about trading schemes, the
relevant national authority must consult such persons as it considers are likely to be
affected by the regulations, and also that it must seek, and take account of, advice
from the Committee on Climate Change. In the case of schemes limiting activities, the
authority must in particular obtain the Committee' s advice on the appropriate leve of
the limit (subsection (2)).

Subsection (3) sets out the circumstances in which the affirmative resol ution procedure
applies to the making of regulations (such as where a new scheme is established, the
application of an existing scheme is extended, the burden on participants is increased,
where enforcement powers are strengthened or where the regulations amend primary
legislation). Subsection (4) requires that the affirmative resolution procedure also
appliesto the first set of regulations which contain provisions relating to appeals.

Subsection (5) providesthat the negative resol ution procedure applies at all other times.

Subsection (6) makes special provision in relation to “reserved matters’ in Northern
Ireland. The relevant Northern Ireland department is allowed to make provision in a
trading scheme dealing with a reserved matter under the Northern Ireland Act 1998
(c.47) only if it has obtained the Secretary of State's consent.

Section 49 and Schedule 3: Further provisions about regulations

231.

This section introduces Schedule 3, which makes further provision on the procedures
to be followed when making regulations containing trading schemes.

Schedule 3: Trading schemes regulations:. further provisions

232.

233.

Part 1 of Schedule 3 sets out the procedure to be followed where regulations are made
by asingle national authority. Paragraph 2 sets out the affirmative resol ution procedure
applying in Parliament and the devolved |egislatures. Paragraph 3 sets out the negative
resolution procedure applying in Parliament and the devolved legislatures. Paragraph
4 dlows any regulations that could be made using the negative resolution procedure to
be made using the affirmative resolution procedure; this will allow, say, amendments
which would otherwise have to be made using different procedures to be made in the
same instrument.

Part 2 of Schedule 3 sets out the process where regulations are made jointly between
the Secretary of State and/or the Welsh Ministers and/or the relevant Northern Ireland
department. The affirmative and resolution procedures apply as they do in Part 1 of
Schedule 3. Where the affirmative resolution procedure applies, if either House of
Parliament or therelevant devolved legislature does not approve theinstrument, thenthe
instrument cannot be made. Where the negative resolution procedure applies, if either
House of Parliament or the relevant devolved legislature resolves that the regulations
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should be annulled, then nothing further can be done under the instrument and it may
be revoked by Order in Council.

Part 3 of Schedule 3 sets out the process for making joint trading schemes by Her
Majesty by Order in Council. The Order in Council procedure is to be used in two
situations. First, where a scheme extends or applies both to Scotland and to one or
more of England, Wales and Northern Ireland. Secondly, where a scheme relates
to matters which are within the legislative competence of the Scottish Parliament
and also to other matters which are not within its legislative competence. Where the
affirmative resol ution procedure would apply to regul ations making the same provision,
Her Majesty cannot make an Order in Council unless al the relevant legislatures have
passed a resolution approving a draft of the Order in Council. Where the negative
resol ution procedure would apply to regulations making the same provision, the Order
in Council is laid before al the relevant legislatures; if any of them resolves that the
Order in Council should be annulled, then nothing further can be done under the Order
in Council and Her Majesty may revoke it.

Other supplementary provisions

Section 50 and Schedule 4: Information

235.

236.

This section introduces Schedule 4 to the Act, which contains powers to enable the
collection of information for the purpose of developing a trading scheme. Schedule 4
allows the nationa authorities and certain agencies to require, by notice, electricity
suppliersand potential participantsin atrading scheme to provide information required
for the establishment of the scheme.

Subsection (2) isa “sunset” provision. It provides that the information-gathering (but
not the information-sharing) powers in Schedule 4 will cease to have effect on 1st
January 2011, the date by which it is anticipated that they will no longer be required.

Schedule 4: Trading schemes: powersto require information

237.

238.

230.

240.

Schedule 4 contains powers that could be contained in regulations made under Part 3
of the Act. The intention behind providing these specific powers on the face of the Act
is to allow information to be gathered for the establishment of the Carbon Reduction
Commitment, a new trading scheme, within arelatively short time-scale.

Schedule 4 makes provision about who is able to exercise the information gathering
powers; these are the national authorities, the Environment Agency and the Scottish
Environment Protection Agency, collectively referred to as the “environmental
authorities’ (paragraph 1).

It provides that the environmental authorities can seek information, for the purposes of
enabling atrading scheme to be established, from electricity suppliers and distributors
(paragraph 2) and from the potential participants in a trading scheme (paragraph 3).
Theinformation that may be collected includes, among other things, information about
contact details, electricity meters, levels of electricity consumption and any climate
change agreements (within the meaning of Schedule 6 to the Finance Act 2000 (c.17))
that have been entered into.

If an environmental authority requests information (in writing) from a person under
this Schedule, and the person does not comply with the request within 28 days, the
authority may issue a formal notice requesting the information. Paragraph 4 sets out
therequirementsrelating to such formal notices. A person whofails, without reasonable
excuse, to comply with anotice, or who providesfal se or misleading information (either
knowingly, or suspecting that it is false or misleading) is guilty of a summary offence
and liable to a fine not exceeding level 5 on the standard scale (currently £5000).
(paragraph 5).
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241.  Paragraph 6 alows information collected using the powersin Schedule 4 to be shared
with the other environmental authorities or with the administrator of thetrading scheme.
Thisisthe only paragraph in the Schedule which is not subject to the sunset provision
in section 50(2).

Section 51: Powersto give guidance

242.  This section gives the relevant national authority (see section 47) the power to give
guidance to an administrator of a trading scheme about how to carry out its functions.
The administrator is required to have regard to guidance issued to it.

Section 52: Powersto give directions

243.  This section gives the relevant national authority (see section 47) the power to give
general or specific directionsto an administrator of atrading scheme. The administrator
must comply with directions given under this section.

Section 53: Grants to administrators and participants

244.  This section enables the relevant national authority (see section 47) to make grants to
participants of trading schemes and impose conditions when giving a grant.

Section 54: Power to make consequential provision

245,  This section gives the relevant national authority (see section 47) the power to make
regulations amending, repealing or revoking primary or secondary legisation as a
consequence of regulations made under thisPart of the Act, and to make any transitional
and saving provisions in connection with such amendments, repeal s and revocations.

I nter pretation

Section 55: Interpretation of Part 3

246.  This section definesthe terms “administrator”, “participant” and “trading period” used
in Part 3.

Part 4: Impact of and adaptation to climate change
National reportsand programmes

Section 56: Report on impact of climate change

247.  This section places a duty on the Secretary of State to lay reports before Parliament
assessing the risks of the current and predicted impact of climate change for the UK,
which might include the risks to the natural environment, to infrastructure, to the
economy, to society or any other risks.

248.  Subsections (2) and (3) require the Secretary of State to lay the first report before
Parliament no later than three years after the section comes into force, and subsequent
reports at intervals of no more than five years. Subsection (4) allows the Secretary of
State to extend the period for laying a report, but requires him to publish a statement
setting out his reasons and saying when the report will be laid.

249.  Subsection (5) requires the Secretary of State to take the Committee on Climate
Change's advice under section 57 into account before laying the report before
Parliament and subsection (6) places a duty on the Secretary of State to send a copy
of the report to the other national authorities (defined in section 95 as the Scottish
Ministers, the Welsh Ministers and the relevant Northern Ireland department).
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Section 57: Advice of Committee on Climate Change on impact report

250.

251.

252.

Subsection (1) of this section requires the Committee on Climate Changeto provide the
Secretary of State with advice in relation to his reports assessing the risks of climate
change to the United Kingdom under section 56. Section 56(5) requires the Secretary
of State to take the Committee’'s advice into account before laying his reports before
Parliament.

Subsection (2) requires the Committee to give its advice at least six months before the
Secretary of Stateisrequired to lay hisreports before Parliament — under section 56, the
first report must be laid before Parliament within 3 years after the Act receives Royal
Assent, with subsequent reports at least every five years.

Subsection (3) requires the Committee to send copies of its advice to the other national
authorities (see section 95) at the same time as it gives its advice to the Secretary of
State and subsection (4) requires it to publish its advice in an appropriate manner as
soon as is reasonably practical after that.

Section 58: Programme for adaptation to climate change

253.

254.

255.

256.

This section requires the Secretary of State to prepare UK Government adaptation
programmes.

Subsection (1) placesaduty onthe Secretary of Stateto lay before Parliament adaptation
programmes covering the Government’ s objectivesin relation to adaptation to climate
change, and its proposals and policies for meeting these objectives (indicating an
appropriate timescale). The programme should address the risks identified in the most
recent report under section 56.

Subsection (2) provides that the objectives, proposals and policies should contribute to
sustainabl e devel opment.

Subsection (3) requires the Secretary of State to lay the adaptation programme before
Parliament as soon as is reasonably practicable after laying his report on the risks of
climate change under section 56. Subsection (4) requires him to send a copy of each
programme to the other national authorities.

Section 59: Reporting on progress in connection with adaptation

257.

258.

259.

260.

This section places aduty on the Committee on Climate Change to report to Parliament
on its assessment of the progress made towards the implementation of the objectives,
proposals and policies in the Secretary of State’'s adaptation programmes under
section 58.

Subsection (1) sets out the basic duty, and provides that progress reports on adaptation
should be contained in the reports on progress towards meeting carbon budgets and the
2050 target required by section 36.

Subsection (2) sets out the timing of the progress reports under this section. The first
progress report is to be made in the second year after the Secretary of State lays his
first adaptation programme under section 58. This means that if the first adaptation
programme is laid before Parliament in 2012, the Committee's first report on the
progress made towardsimplementing must be laid before Parliament by 30th June 2014
(asrequired, for 2014, by section 36(4)). I n accordance with section 37(4), the Secretary
of State would be obliged to respond to that report by 15th October 2014.

Subsection (3) providesthat subsequent progressreportsareto belaid before Parliament
every two years, unless the Secretary of State makes an order under subsection (4)
to require annual progress reporting. Subsection (5) states that the negative resolution
procedure (see section 91) applies to orders made under subsection (4).
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Section 60: Programme for adaptation to climate change: Northern Ireland

261.

262.

263.

264.

This section requires the relevant Northern Ireland department to prepare adaptation
programmes.

Subsection (1) places aduty on the relevant Northern Ireland department to lay before
the Northern Ireland Assembly adaptation programmes covering its objectives in
relation to adaptation to climate change, and its proposals and policiesfor meeting these
objectives (indicating an appropriate atimescale). The programme should address the
risksidentified in the most recent report under section 56.

Subsection (2) provides that the objectives, proposals and policies should contribute
to sustainable devel opment.Subsection (3) provides that subsequent programmes must
include an assessment of the progress made towards implementing the objectives,
proposals and policiesin the earlier programmes.

Subsection (4) requires the relevant Northern Ireland department to lay the adaptation
programme before the Northern Ireland Assembly as soon asis reasonably practicable
after the report under section 56 has been laid before Parliament and subsection (5)
requires the department to send a copy of it to the Secretary of State, the Scottish
Ministers and the Welsh Ministers.

Reporting authorities: non-devolved functions

Section 61: Guidance by Secretary of State to reporting authorities

265.

266.

267.

This section gives the Secretary of State a power to issue guidance to “reporting
authorities’. The term “reporting authority” is defined in section 70(1) to mean any
person or body with functions of a public nature, and statutory undertakers.

Subsection (1) givesthe Secretary of State the power to issue guidance. It provides that
the guidance may dea with how reporting authorities should assess the current and
predicted impact of climate change, how they should prepare proposals and policiesto
adapt to climate change and how they should co-operate with other reporting authorities
when assessing theimpact of climate change and preparing those proposalsand policies.

Subsection (2) means that the guidance will not apply to a reporting authority’s
“devolved functions”. Section 70 sets out how to determine what areporting authority’s
“devolved functions’ are — see the notes on that section for more detail.

Section 62: Directions by Secretary of State to prepare reports

268.

2609.

270.

This section allows the Secretary of State to require reporting authorities, individually
or jointly with other reporting authorities, to prepare reports on adaptation.

Subsection (1) provides that the Secretary of State may require areporting authority to
prepare areport covering any or al of the following matters:

* an assessment of the current and predicted impact of climate change on the
authority’s functions;

e astatement setting out the authority’ s proposals and policiesfor adapting to climate
change, and its timescales for introducing the proposals and policies;

e an assessment of the progress the authority has made towards implementing any
proposals and policies contained in an earlier report.

Subsection (2) allowsthe Secretary of Stateto requiretwo or more authoritiesto prepare
a joint report. Subsection (3) allows the Secretary of State to give directions to the
reporting authority about the timing of the report and the matters it should cover, and
allows the Secretary of State to limit the report’ s coverage to a particular geographical
area
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Subsection (4) has the effect that the Secretary of State cannot require an authority
to produce a report dealing with how it will adapt to the impact of climate change in
relation toits“devolved functions’ (defined in section 70 — see the notes on that section
for more information). But the Secretary of State can require the report to cover all of
the authority’s other, non-devolved, functions.

Section 63: Compliance with Secretary of State’s directions

272.

273.

274.

275.

276.

271.

This section requires any reporting authority issued with directions under section 62 to
comply with them and sets out other details of how they must prepare their reports.

Subsection (1) setsout the basic duty on reporting authoritiesto comply with directions.
Subsection (2) providesthat where two or more reporting authorities have been directed
to prepare a joint report, then they must take reasonable steps to cooperate with one
another in preparing it.

Subsection (3) lists a number of reports and programmes that all reporting authorities
must have regard to when preparing their own reports following a direction from the
Secretary of State:

* the Secretary of State’'s most recent report on the current and predicted risks of
climate change under section 56;

» the Secretary of State's most recent adaptation programme under section 58; and
e any guidance issued by the Secretary of State under section 61.

But reporting authorities need have regard to those reports and programmes only so far
asthey arerelevant.

Subsection (4) applies where the Secretary of State directs a reporting authority which
has functions exercisable in or as regards Wales or which has “devolved Welsh
functions’ (as defined in subsections (6) and (7) of section 70). In those circumstances,
the authority must also have regard, so far asis relevant, to:

e any guidance issued by the Welsh Ministers under section 66;
» theWelsh Ministers' most recent report on climate change under section 80.

Subsection (5) requires areporting authority to send a copy of itsreport to the Secretary
of State. Subsection (6) requires the Secretary of State to publish the report in such
manner as he considers appropriate, but subject to the exceptions in subsection (7).
Under subsection (7), the Secretary of State is not required to publish anything that
he could refuse to disclose under the Freedom of Information Act 2000 (c.36) or
under the Environmental Information Regulations 2004 (S.I. 2004/3391) or which he
is prohibited from disclosing by any enactment.

Subsection (8) requires reporting authorities to have regard to their own reportsin the
exercise of al of their functions other than their “devolved functions’ (see section 70
for the definition).

Section 64: Consent of, or consultation with, devolved authorities

278.

This section deals with situations where one or more of the “devolved authorities’ (as
defined in section 70(3)) has an interest or is involved in a function covered by the
Secretary of State' s guidance under section 61 or in directions given by the Secretary of
State under section 62. For example, the Secretary of State may wish to issue guidance
to reporting authorities in an area where he would normally only have the power to
act with the consent of, or following consultation with, one or more of the devolved
authorities; this section sets out the procedures the Secretary of State must follow.
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Subsection (1) sets out two situations in which the Secretary of State is required to
obtain the consent of a devolved authority before issuing guidance under section 61 or
directions under section 62:

» thefirst situation, under paragraph (@), is where the guidance or directions relate
to afunction of areporting authority in relation to which afunction is exercisable
jointly by the devolved authority and aMinister of the Crown. For example, certain
functions on the Welsh border are exercisable jointly by the Secretary of State
and the Welsh Ministers; before issuing guidance relating to those functions, the
Secretary of State would be required to obtain the consent of the Welsh Ministers;

e the second situation, under paragraph (b), is where a function of a reporting
authority relatesto afunction exercisable by aMinister of the Crown but only with
the agreement of the devolved authority.

Subsection (2) sets out two situations in which the Secretary of State is required to
consult a devolved authority before issuing guidance under section 61 or directions
under section 62:

» thefirst situation, under paragraph (a), is where adevolved authority hasafunction
which relates to a reporting authority’ s function, but in exercising its function the
devolved authority is not required to do so jointly with a Minister of the Crown.
Thiscoverssituationswhere adevol ved authority and aMinister of the Crown have
concurrent functions which cover the same or similar ground but are exercisable
independently;

e the second situation, under paragraph (b), iswhere areporting authority’ s function
relates to afunction of a Minister of the Crown which may only be exercised after
consulting the devolved authority.

Section 65: Report on exercise of power to give directions

281.

282.

283.

284.

285.

Subsection (1) of this section requires the Secretary of State to lay reports before
Parliament setting out how he intends to exercise his powers under section 62.

Subsection (2) providesthat the Secretary of State must state the circumstancesinwhich
he is likely to give directions to reporting authorities, and the authorities (or kinds of
authorities) to whom directions should be given as a matter of priority; subsection (3)
provides that this does not affect the Secretary of State’'s general discretion as to how
he may exercise his power to issue directions.

Subsection (4) requires the Secretary of State to consult, as appropriate, persons likely
to be affected by his report before he laysit before Parliament.

Subsection (5) requires the Secretary of State to lay his first report before Parliament
within 12 months of the Act obtaining Royal Assent. Subsection (6) provides that
subsequent reports must be laid before Parliament no later than the time he lays his
adaptation programme under section 58 before Parliament (this means that there will
be reports at least every 5 years).

Subsection (7) requires the Secretary of State to send a copy of each report to each of
the other national authorities.

Reporting authorities: devolved Welsh functions

Section 66: Guidance by Welsh Ministersto reporting authorities

286.

Thissection givesthe Welsh Ministersapower to i ssue guidanceto reporting authorities
in relation to their devolved Welsh functions. It provides that the guidance may deal
with how reporting authorities should assess the current and predicted impact of climate
change, how they should prepare proposals and policies to adapt to climate change, and
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how they should co-operate with other reporting authorities when adapting to climate
change.

Subsections (6) and (7) of section 70 set out how to determine what a reporting
authority’ s" devolved Welsh functions’ are— seethe noteson section 70 for moredetail.

Section 67: Directions by Welsh Ministers to prepare reports

288.

289.

290.

291.

This section alows the Welsh Ministers to require reporting authorities, individually
or jointly with other reporting authorities, to prepare reports on adaptation in relation
to their devolved Welsh functions.

Subsection (1) provides that the Welsh Ministers may require a reporting authority to
prepare areport covering any or al of the following matters:

* an assessment of the current and predicted impact of climate change on the
authority’ s devolved Welsh functions;

e astatement setting out the authority’ s proposals and policiesfor adapting to climate
changeinrelation toits devolved Welsh functions and itstimescal esfor introducing
the proposals and policies;

e an assessment of the progress the authority has made towards implementing any
proposals and policies contained in an earlier report.

Subsection (2) alowsthe Welsh Ministersto requiretwo or more authoritiesto preparea
joint report. Subsection (3) allowsthe Welsh Ministersto givedirectionsto thereporting
authority about the timing of the report and the matters it should cover, and allows the
Welsh Ministersto limit the report’s coverage to a particular geographical area.

The Welsh Ministers can only require areporting authority to produce areport dealing
with the authority’ s “ devolved Welsh functions’. See the notes on subsections (6) and
(7) of section 70 for an explanation of what this covers.

Section 68: Compliance with Welsh Ministers' directions

292.

293.

294.

295.

This section requires any reporting authority issued with directions under section 67 to
comply with them and sets out other details of how they must prepare their reports.

Subsection (1) setsout the basic duty on reporting authoritiesto comply with directions.
Subsection (2) providesthat where two or more reporting authorities have been directed
to prepare a joint report, then they must take reasonable steps to cooperate with one
another in preparing it.

Subsection (3) lists a number of reports and programmes that all reporting authorities
must have regard to when preparing their own reports following a direction from the
Welsh Minigters:

e the Secretary of Stat€’'s most recent report on the current and predicted risks of
climate change under section 56;

» the Secretary of State’'s most recent adaptation programme under section 58;
e any guidance issued by the Secretary of State under section 61;

e any guidance issued by the Welsh Ministers under section 66;

» theWelsh Ministers' most recent report on climate change under section 80.

But reporting authorities need have regard only to those reports and programmes so far
asthey arerelevant.

Subsection (4) requires a reporting authority to send a copy of its report to the Welsh
Ministers. Subsection (5) requires the Welsh Ministers to publish the report in such
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manner as they consider appropriate, but subject to the exceptions in subsection (7).
Under subsection (6), the Welsh Ministers are not required to publish anything that they
could refuse to disclose under the Freedom of Information Act 2000 (c.36) or under
the Environmental Information Regulations 2004 (S.I. 2004/3391) or which they are
prohibited from disclosing by any enactment.

Subsection (7) requires reporting authorities to have regard to their own reportsin the
exercise of al of their “devolved Welsh functions’ (see section 70 for the definition).

Section 69: Consent of, or consultation with, Secretary of State

297.

298.

299.

This section deals with situations where the Secretary of State has an interest or is
involved in a function covered by the Welsh Ministers' guidance under section 66
or in directions given by the Welsh Ministers under section 67. For example, the
Welsh Ministers may wish to issue guidance to reporting authorities in an area where
they would otherwise have the power to act only with the consent of, or following
consultation with, a Minister of the Crown; this section sets out the procedures the
Welsh Ministers must follow.

Subsection (1) sets out two situations in which the Welsh Ministers are required to
obtain the consent of the Secretary of State before issuing guidance under section 66
or directions under section 67:

» thefirst situation, under paragraph (@), is where the guidance or directions relate
to afunction of areporting authority in relation to which afunction is exercisable
jointly by a Minister of the Crown and the Welsh Ministers, the First Minister
or the Counsel General. For example, certain functions on the Welsh border are
exercisablejointly by the Secretary of State and the Welsh Ministers; beforeissuing
guidance relating to those functions, the Welsh Ministers would be required to
obtain the consent of the Secretary of State;

e the second situation, under paragraph (b), is where a function of a reporting
authority relatesto afunction exercisable by the Welsh Ministers, the First Minister
or the Counsel General but only with the agreement of a Minister of the Crown.

Subsection (2) sets out two situations in which the Welsh Ministers are required to
consult the Secretary of State before issuing guidance under section 66 or directions
under section 67:

» the first situation, under paragraph (@), is where a Minister of the Crown has a
function which relates to a reporting authority’s function, but in exercising his
function the Minister of the Crown is not required to do so jointly with the Welsh
Ministers, the First Minister or the Counsel General. This covers situations where
the Welsh Ministers and a Minister of the Crown have concurrent functions which
cover the same or similar ground but are exercisable independently;

» the second situation, under paragraph (b), iswhere areporting authority’ s function
relates to a function of the Welsh Ministers, the First Minister or the Counsel
General which may be exercised only after consulting a Minister of the Crown.

I nter pretation

Section 70: Interpretation

300.

Subsection (1) of this section defines the term “reporting authority” as used in sections
61 to 69. The term covers any person or body with functions of a public nature (all
public sector bodies, except thosein subsection (2)) and personswho are, or are deemed
to be, “ statutory undertakers’ under the relevant town and country planning legislation
applicable in the different parts of the United Kingdom (for example, many utilities
providers).
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Subsection (2) expressly provides that some persons or bodies who would otherwise
be covered are not “reporting authorities’, namely any Minister of the Crown, either
House of Parliament, any devolved authority (as defined in subsection (3)) and any
devolved legidature (as defined in section 97).

Subsection (3) defines the term “devolved authority”, for the purposes of sections 61
to 69 and this section, to mean:

¢ the Welsh Ministers, the First Minster or the Counsel General;

* theScottish Ministers, theFirst Minister, theLord Advocate or the Solicitor General
for Scotland; and

e aMinister within the meaning of the Northern Ireland Act 1998 (c.47) or aNorthern
Ireland department.

Subsection (4) defines what is meant by a reporting authority’s “devolved functions”
for the purposes of sections 61 to 69 and this section. This term covers functions
of a reporting authority which are already effectively governed (or are capable of
being governed) by the devolved administrations or devolved legislatures, or wherethe
devolved administrations have related functions, and where no related functions are
retained by a Minister of the Crown. This provision includes flexibility so that it will
continue to reflect the devolution settlementsin the future (for example, if the National
Assembly for Walesis given further legislative competence).

Subsection (5) sets out the situations where functions which are exercisable by a
Minister of the Crown are not to betreated as preventing areporting authority’ sfunction
being a“ devolved function” under subsection (4). Paragraph (a) coverssituationswhere
aMinister of the Crown only hasalisted continuing or intervention function. Paragraph
(b) covers situations where a Minister of the Crown is only required to agree to the
exercise of a function by the devolved authority and paragraph (c) covers situations
where a Minister of the Crown's only function is to be consulted by the devolved
authority.

Subsection (6) defines what is meant by a reporting authority’s “devolved Welsh
functions’. This term covers functions of a reporting authority which are aready
effectively governed (or are capable of being governed) by the Welsh Ministers or the
National Assembly for Wales, or in relation to which the Welsh Ministers, the First
Minister or the Counsel General have related functions.

Subsection (7) sets out some situationsin which areporting authority’ sfunctionsare not
to be treated as “ devolved Welsh functions’. These are situations in which the Welsh
Ministers, the First Minister or the Counsel General have the function only of giving
or withholding consent to exercise of functions by, or being consulted by, a Minister
of the Crown.

Part 5: Other provisions

Waste reduction schemes

Section 71 and Schedule 5: Waste reduction schemes

307.

308.

This section and Schedule 5 (which it introduces) allow for the making of waste
reduction schemes, which are schemes to incentivise occupiers of domestic premises
to produce less waste and recycle more of what they produce.

Subsection (1) providesfor Schedule5 to amend the Environmental Protection Act 1990
(c.43). It does so by adding to that Act a new section 60A, which provides that awaste
collection authority whose area is in England may make a waste reduction scheme in
accordance with anew Scheduleto that Act, Schedule 2AA. It is Schedule 2AA which
details what a waste reduction scheme is and how it must be made.
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Subsection (2) provides that Schedule 5 may only be brought into force in accordance
with sections 72 to 75, which allow the Secretary of State to designate certain areas
where waste collection authorities may make waste reduction schemes on apilot basis.
Following the pilots, the power for authorities to make waste reduction schemes may
berolled out to all other areasin England, if the Secretary of State so decides.

Subsection (3) provides that for the purposes of sections 72 to 75, “the waste reduction
provisions’ meansthe provisionsinserted by Schedule 5 and any subordinatelegislation
made under those provisions.

Schedule 5: Waste reduction schemes

311

312.

313.

314.

Paragraph 1 inserts anew section, section 60A, into the Environmental Protection Act
1990, allowing awaste collection authority in England to make a schemein accordance
with new Schedule 2AA.

Paragraph 2 insertsanew Schedule, Schedule 2AA, into the Environmental Protection
Act 1990 (see below).

Paragraph 3 amends the Environmental Protection Act 1990 by inserting two new
subsectionsinto section 46 (receptacl esfor household waste) and making consequential
amendmentsto section 46. Section 46 allows|ocal authoritiesto serve anoticerequiring
occupiers to place waste for collection in receptacles of a kind and number specified.
The amendments allow local authorities which are operating waste reduction schemes
to require occupiers to place waste for collection in receptacles identified by specified
means, either in addition or asan alternativeto requiring them to placewastein specified
receptacles.

Paragraph 4 amends section 161 of the Environmental Protection Act 1990
(regulations, orders and directions) in order to specify which Parliamentary procedure
shall apply to certain statutory instruments made pursuant to the waste reduction
provisions. Paragraph 4(2) inserts new section 161(2ZA), which, in combination with
paragraph 16(5) of Schedule 2AA, provides that a statutory instrument containing
regulations made under paragraph 11 of Schedule 2AA (power to make provision asto
administration etc) which modify an Act of Parliament shall be subject to the affirmative
resolution procedure. Paragraph 4(3) inserts new section 161(4)(aa), which provides
that the following orders made pursuant to Schedule 2AA shall be subject to the
affirmative resolution procedure: those orders made under paragraph 2(3) (conditions
for making waste reduction scheme), 6(2) (requirement of revenue-neutrality), 15(2)
(interpretation), or an order made under paragraph 5(1) (charging: supplementary
provisions) where paragraph 16(3) applies.

New Schedule 2AA of the Environmental Protection Act 1990

315.

316.

317.

New Schedule 2AA, consisting of sixteen paragraphs, sets out the detailed rules
regarding waste reduction schemes.

Paragraph 1(1) describes the purpose of a waste reduction scheme, being to provide
a financia incentive to produce less domestic waste and recycle more of what is
produced, thus reducing the amount of residual domestic waste. Paragraph 1(2)
providesthat a scheme may cover the whole or any part of the area of awaste collection
authority, and that it may apply to all domestic premises, to domestic premises other
than those of adescription specified in the scheme, or to those domestic premiseswhose
descriptions are specified in the scheme.

Paragraph 2(1) setsout certain conditionswhich awaste coll ection authority must have
satisfied before it puts a scheme into effect, being (a) that a good recycling service is
available to the occupiers of premises within the scheme, and (b) that the scheme takes
account of the needs of groups who might be unduly disadvantaged by it, and (c) that
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the authority has a strategy for preventing, minimising or otherwise dealing with the
unauthorised deposit or disposal of waste.

Paragraph 2(2)(a) defines a“recycling service” as arrangements for the collection of
recyclable domestic waste from premises separately from other waste, and paragraph
2(2)(b) defines a “good” recycling service as a service which meets the standards
specified in guidance issued by the Secretary of State. Paragraph 2(3) allows the
Secretary of State by order, subject to the affirmative resolution procedure, to amend

paragraph 2(1) and (2).

Paragraphs 3 to 6 deal with the rules on how authorities may impose charges and give
rebates or make payments within a scheme.

Paragraph 3(1) states that a waste reduction scheme must provide for a financial
incentive which the authority considers will be effective to achieve the purpose of the
scheme. Under paragraph 3(2), this incentive may be provided by means of rebates
from council tax or by other payments, or by means of charges under paragraph 4, or
by any combination of those means.

Paragraph 4(1) allows a waste reduction scheme to include provision for charging
occupiers by reference to the amount of residual waste collected, the size of receptacles
used, the number of receptacles, or the frequency of collection, or by any combination
of these factors. Paragraph 4(2) allows that the scheme may in particular require
occupiers, by notice under section 46 of the Environmental Protection Act 1990, to
placeresidua wastein receptacles of aspecified kind and/or to identify such receptacles
in aspecified way.

Paragraph 4(3) specifies that a charge under paragraph 4 in respect of areceptacleis
in addition to any charge under section 46 of the Environmental Protection Act 1990 in
respect of the cost of providing the receptacle. Paragraph 4(4) specifiesthat the amount
of any charge under paragraph 4 need not be related to the authority’ s costs.

Paragraph 4(5) allows a scheme to provide as to the person or persons by whom any
chargeis payable. Paragraph 4(6) allows a scheme to require any chargeto be paid in
advance on the basis of an estimate of the amount likely to be payable, or to require
payments to be made on account or by instalments.

Paragraph 5 sets out supplementary provisionsin relation to charging. Paragraph 5(1)
allowsthe Secretary of State by order to limit the amount of a charge under paragraph 4
that may be imposed in respect of any premisesin any financial year. Paragraph 16(2)
and (3) providesthat an order under paragraph 5(1) is subject to the negative resolution
procedure, except where it is the first such order to be made or if, on subsequent
occasions, it increases the charge limit by more than is necessary to reflect changesin
the value of money.

Paragraph 5(2) provides that where an occupier failsto pay a charge under paragraph
4 this does not affect an authority’s duty under section 45(1)(a) of the Environmental
Protection Act 1990 to arrange for collection of the occupier’s household waste.

Paragraph 5(3) provides that section 45(3) of the Environmental Protection Act 1990,
which placesageneral prohibition on charging for collection of household waste, takes
effect subject to the ability of authorities to make charges under paragraph 4.

Paragraph 6(1) provides that from year to year, and taking one year with another,
the aggregate amount of charges under a waste reduction scheme must not exceed the
aggregate amount of the rebates or other payments under the scheme. This means that
where the payment of chargesisrequired, schemes must be revenue neutral. Paragraph
6(2) alows the Secretary of State by order to amend paragraph 6(1). Paragraph 6(3)
stipulates that any such order amending paragraph 6(1) may also make consequential
amendments to paragraph 4(4). Any order under paragraph 6 will be subject to the
affirmative resolution procedure.
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Paragraph 7(1) statesthat an authority must comply with the requirementsin paragraph
7(2) and (3) on communicating the provisions of a scheme, before the scheme comes
into operation. Paragraph 7(2) provides that an authority must publish the scheme in
such manner asit considersappropriate. Paragraph 7(3) providesthat an authority must
send to the occupier of any premiseswithin ascheme anotice detailing the requirements
of the scheme with regard to collection, any rebates or other payments available and
the manner in which they are to be made, and any charges and the manner in which
they are to be collected.

Paragraph 8 providesthat a scheme must contain provision enabling aperson to appeal
against any decision affecting, directly or indirectly, that person’ sentitlement to arebate
or other payment, or liability to pay acharge, under the scheme.

Paragraph 9(1) provides that an authority must keep a separate account of any rebates
or other payments under the scheme and any charges received by it under the scheme.
Paragraph 9(2) allows any person interested to inspect the account and make copies of
it or any part of it, at any reasonabl e time and without payment. Paragraph 9(3) and (4)
provide that it is an offence for any person having custody of the account to obstruct
intentionally a person exercising their rights under paragraph 9(2), and that a person
guilty of such an offenceis liable to afine not exceeding level 3 on the standard scale
(currently £1000).

Paragraph 10(1) provides that where a waste collection authority that operates a
schemeisnot aso thewaste disposal authority for that area, the waste disposal authority
may pay to the collection authority contributions of such amounts as the disposal
authority may determine towards expenditure of the collection authority which is
attributabl e to the scheme. The possibility of such payments by the disposal authority
has been provided for because adisposal authority may benefit from ascheme by having
less waste to deal with, but such a benefit would arise from the implementation of a
waste reduction scheme by the collection authority.

Paragraph 10(2) provides that the collection authority must supply information to the
disposal authority to enable the disposal authority to determine the appropriate level of
payment under paragraph 10(1).

Paragraph 11 gives the Secretary of State the power to make regulations as to
the administration of waste reduction schemes. Regulations under this paragraph are
subject to the negative resolution procedure unless they amend an Act of Parliament
(section 161(2ZA) of the Environmental Protection Act 1990).

Paragraph 11(1) enables such regulations to make provision about how the amount of
any rebate or other payment is to be determined and how it is to be given, and how the
amount of any chargeisto be determined and how it is to be collected or enforced.

Paragraph 11(2) makesclear that such regulationsmay in particul ar providefor appeals
against determination or any failure to make a determination, for the appointment of
persons or bodies to hear appeals, and for charges to be recoverable, if a county court
so orders, asif they were payable under a county court order,

Paragraph 11(3) allows the regulations to provide that the administration of a waste
reduction scheme may be integrated with the administration of council tax (and by
sub-paragraph (3)(b) the regulations may provide for consequential modification of
council tax legidation).Paragraph 11(4) provides further detail on this: in particular,
the regulations may provide: (a) for including material relating to the scheme in the
council tax demand notice, (b) for applying the procedure for appeal s about liability to
council tax to questions arising under the scheme, and (c) for applying the procedures
on enforcement of council tax liability to any liability under the scheme.

Paragraph 12 allows an authority to use information it obtains under council tax
legidlation for the purposes of administering a waste reduction scheme.
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Paragraph 13(1) allows an authority to amend or revoke its scheme. Paragraph 13(2)
providesthat, before bringing an amendment into operation, the authority must publish
the amended scheme in such manner as it thinks appropriate and, if the amendment
affects any matters previously notified to occupiers, send a notice to the occupier of
any premises within the scheme explaining the effect of the amendment.

Paragraph 13(3) states that the amendment or revocation of a scheme does not
affect any entitlement or liability under the scheme in respect of a period before the
amendment or revocation takes effect. Paragraph 13(4) states that the revocation of
a scheme does not affect the duty of an authority to comply with paragraph 6(1), the
requirement of revenue-neutrality.

Paragraph 14(1) alows the Secretary of State to issue guidance to waste collection
authorities and waste disposal authorities asto the exercise of their functionsin relation
to waste reduction schemes. Paragraph 14(2) providesthat any such guidance must be
published in such manner as the Secretary of State considers appropriate and may be
amended or replaced by further guidance, or revoked. Paragraph 14(3) provides that
waste collection authorities and waste disposal authorities must have regard to any such
guidance.

Paragraph 15(1) defines the terms “domestic premises’, “domestic waste”,
“enactment”, “recyclable waste”, “residual domestic waste” and “ specified” used in
Schedule 2AA. Paragraph 15(2) alows the Secretary of State by order, subject to
affirmative resolution, to amend the definition of “domestic premises’. Paragraph
15(3) states that references in Schedule 2AA to recycling include re-using and

composting.

Paragraph 16 sets out the details of which Parliamentary procedure applies to certain
powers within Schedule 2AA to make order and regulations.

Paragraph 16(1) provides that the affirmative resolution procedure appliesto an order
made under paragraph 2(3) (amending the conditions for making a scheme), paragraph
6(2) (amending the requirement of revenue-neutrality) or paragraph 15(2) (amending
the definition of “domestic premises’).

Paragraph 16(2) and paragraph 16(3) provide that the negative resolution procedure
applies to an order made under paragraph 5(1) (setting a limit on the amount of the
charge), except whereit isthefirst such order to be made or where it increases the limit
by more than is necessary to reflect changes in the value of money since the limit was
previoudy set, in which cases the affirmative resolution procedure applies.

Paragraph 16(4) and paragraph 16(5) provide that the negative resolution procedure
appliesto regulations made under paragraph 11 (making provision asto administration),
except where they modify an Act of Parliament, in which casethe affirmativeresolution
procedure applies.

Paragraph 16(6) provides that where an order or regulations are subject to the
affirmative resolution procedure, they must be approved by each House of Parliament
before they are made.

Section 72: Waste reduction provisions. piloting

347.
348.

This section provides for the piloting of waste reduction schemes.

Subsection (1) provides that a waste collection authority which wishes to make a pilot
waste reduction schemein itsareamust submit its proposalsto the Secretary of Statefor
approval. If the Secretary of State considers that the proposals are suitable for piloting
one or more aspects of the waste reduction provisions, the Secretary of State may make
an order designating the area of that authority as a pilot area, so that the authority may
make a scheme in accordance with the approved proposals.
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Subsection (2) provides that a maximum of five areas can be designated as pilot areas.

Subsection (3) stipulates what the Secretary of State's order designating a pilot area
must provide. The order must state that the waste reduction provisions shall have effect
in relation to that area for the purpose of enabling the authority to make and operate
the proposed scheme, and state the period for which the waste reduction provisions are
to be allowed to take effect.

Subsection (4) allowsthe Secretary of State, in making subordinate | egislation or issuing
guidance about waste reduction schemes, to make different provision for different pilot
areas, and the Secretary of State may exercise these powers at any time after section 72
has come into force (see section 100 — section 72 comes into force two months after
the Act receives Roya Assent).

Subsection (5) provides that, where subordinate legislation in draft would otherwise be
treated as a hybrid instrument, it is to proceed in that House as if it were not a hybrid
instrument.

Section 73: Waste reduction provisions: report and review

353.

354.

355.

Subsection (1) imposes on the Secretary of State aduty to lay before Parliament areport
on how the waste reduction provisions have operated in each pilot area.

Subsection (2) provides that the report must contain: a description of the scheme and
how it compares with other schemes, a copy of the designation order, a description of
how the relevant enactments and guidance in that pilot area differed from that applying
in other pilot areas and in areas not designated, and an assessment of whether ascheme
has been successful.

Subsection (3) provides that the Secretary of State’ s report must also review the waste
reduction provisionsin the light of their operation in the relevant pilot area or areas.

Section 74: Waste reduction provisions: interim report

356.

357.

358.

359.

Subsection (1) provides that, if the Secretary of State considers that it will not be
possible to lay a report under section 73 in relation to a pilot area within three years
of this Act being passed, the Secretary of State must lay an interim report within the
three years.

Subsection (2) providesthat theinterim report must contain: adescription of the scheme
and how it differs from other such schemes, a copy of the designating order, and a
description of how the enactments and guidance applying in that pilot area differ from
those applying in other pilot areas and in non-pilot areas.

Subsection (3) providesthat, where ascheme has not yet been implemented, theinterim
report must describe progress towards its implementation.

Subsection (4) provides that, where a scheme has been implemented, the interim report
must describe its operation and assess progress towards its objectives, if such an
assessment can reasonably be made.

Section 75: Waste reduction provisions: roll-out or repeal

360.

361.

Subsection (1) statesthat subsections (2) to (6), which providefor the Secretary of State
to roll out or repeal the waste reduction provisions, apply after the Secretary of State
haslaid areport before Parliament in accordance with section 73.

Subsection (2) provides two options should the Secretary of State wish to roll out
the waste reduction provisions generally so as to alow a scheme to be made for
any area. Subsection (2)(a) allows the Secretary of State to make an order providing
that the provisions shall come into force generally on a date specified in the order.
Alternatively, subsection (2)(b) allows the Secretary of State to make an order making
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such amendments to the provisions as appear necessary or expedient in the light of how
they operated in the pilot areas, and to provide that the provisions as so amended shall
come into force generally on adate specified in the order.

Subsection (3) andsubsection (4) provide that amendments made by an order under
subsection (2)(b) may include provision for the Secretary of State to make subordinate
legidation, in which case the amendments should aso provide for such subordinate
legislation to be subject to either the negative resolution procedure or the affirmative
resolution procedure, as the Secretary of State thinksfit.

Subsection (5) providesthat, should the Secretary of State decide not to make an order
under subsection (2) which rolls out the waste reduction provisions generally, he must
make an order repealing the provisions.

Subsection (6) provides that any order made under subsection (2)(b) or (5) must be
made by affirmative resolution.

Collection of household waste

Section 76: Collection of household waste

365.

Section 76 amends section 46 of the Environmental Protection Act 1990 to insert a
new subsection (11), which provides that a waste collection authority is not obliged to
collect household waste placed for collection in contravention of a requirement under
section 46. The amendment appliesin both England and Wales.

Chargesfor singleusecarrier bags

Section 77 and Schedule 6: Chargesfor single use carrier bags

366.

367.

368.

This section introduces Schedule 6 and alows for the making of regulations about
charges for single-use carrier bags.

Subsection (3) defineswho isthe relevant national authority for the purposes of making
regulations under the Schedule; this is the Secretary of State in relation to England,
the Welsh Ministers in relation to Wales and the Department of the Environment in
Northern Ireland in relation to Northern Ireland.

Subsection (4) sets out the circumstances in which the affirmative procedure applies
to the making of regulations (that is, where the first set of regulations is made by
the relevant national authority under the Schedule, where the regulations contain
provisions imposing or providing for the imposition of new civil sanctions, where the
regulations increase the maximum amount of a monetary penalty or change the basis
on which it is to be determined and where the regulations amend or repea primary
legislation). Otherwise, regulations under the Schedule are subject to the negative
resol ution procedure.

Schedule 6: Chargesfor single use carrier bags

369.

370.

371.

Part 1 of Schedule 6 contains enabling powers to make regulations about charges for
single use carrier bags.

Paragraph 1 provides a general power for the relevant national authority (defined in
section 77(3)) to make regulations about charging by sellers of goods for the supply of
single use carrier bags. Powers to define what is meant by “sellers’ and by “single use
carrier bags’ are set out in paragraphs 3 and 5.

Paragraph 2 provides that the regulations may require sellers of goods to charge for
single use carrier bags supplied either at the place where the goods are sold, or for the
purpose of delivering goods.
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Paragraph 3 provides that “sellers’ of goods are to be defined in the regulations,
including by reference to one or more of the following: a person’'s involvement in
selling goods or a person’ sinterest in the goods or in the premises at or from which the
goods are sold. It providesthat the regulations may apply to arange of different sellers,
including all sellers of goods, sellers named in the regulations and sellers identified by
referenceto factors specified in the regulations. Thefactorsthat may be specified in the
regulations may include the place from which the goods are sold, the type and value of
goods supplied and the seller’ s turnover.

Paragraph 4 providesthat the regul ations may specify the minimum amount that sellers
must charge for each single use bag or provide for that amount to be determined in
accordance with the regulations.

Paragraph 5 provides that the definition of a‘single-use carrier bag’ isto be included
in the regulations, which may be by referenceto technical specificationssuch asabag's
size, thickness or composition and/or its intended use.

Paragraph 6 contains powers to appoint an administrator to administer the provisions
made by the regulations. It also provides that the regulations may confer powers and
duties on the administrator to enable it to carry out its functions.

Paragraph 7 provides that the regulations may require records to be kept in relation
to charges made for single use carrier bags, including records relating to the amounts
received by the seller by way of charges and the uses to which the proceeds of the
charge are put. The regulations may also require that this information is published and
ismade available to the relevant national authority, an administrator or members of the
public upon request.

Paragraph 8 provides that the regulations may confer powers and duties on an
administrator in order to enforce the regulations and in particular, to enable the
administrator to obtain relevant documents and information where the administrator
reasonably believes that there has been a breach of the regulations.

Part 2 of Schedule 6 sets out the provision that may or must be madein relation to civil
sanctions for breaches of other aspects of the regulations made under the Schedule.

Paragraph 9 contains a power for the relevant national authority to include in
regulationscivil sanctionsto deal with breaches of requirementsin theregulations. Civil
sanctions may take the form of fixed monetary penalties (defined in paragraph 10) and
discretionary requirements (defined in paragraph 12).

Paragraph 10 providesthat the regulations may grant an administrator a power to issue
fixed penalty notices not exceeding £5,000 to any person who breaches the regulations.
The notices may only be issued in cases where the administrator is satisfied on the
balance of probabilities that a breach of the regulations has occurred.

Paragraph 11 specifies certain minimum requirements that regulations providing for
fixed monetary penalties must include. In particular, before the administrator can
impose apenalty it must first issue a 'notice of intent'. The person subject to this notice
will then have the opportunity to make written representations and objections against
the penalty. Alternatively, the person could choose to discharge liability for the penalty
by paying a discharge payment of a specified amount which must be no more than the
penalty. Any representations or discharge payment must be made within 28 days of
receipt of the notice, or such shorter period as prescribed by the notice of intent. If a
discharge payment is made, no further action will be taken against that person.

After this period, if the administrator chooses to impose the penalty, it must issue a
'final notice' setting out certain specified information such as the grounds for imposing
the penalty and how payment may be made. Paragraph 11 also sets out the provision
that may be made by regulations asto the right of appeal against the decision to impose
afixed penalty notice and the minimum grounds on which an appeal may be brought.
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Paragraph 12 provides that the regulations may grant an administrator the power
to impose, by notice, one or more requirements ("discretionary requirements') on a
person. These requirements are:

* The payment of a monetary penalty of an amount that the administrator will
determine (“variable monetary penalty”);

e Totake such steps as may be specified by an administrator within such time period
asthe administrator may specify to ensure that the incident of non-compliance does
not continue or recur (*“non-monetary discretionary regquirement”).

The administrator must be satisfied on the balance of probabilities that a person has
breached the regulations before imposing such a requirement. The regulations must
provide that variable monetary penalties are capped to a maximum amount to be
specified in, or determined in accordance with, the regulations.

Paragraph 13 specifies certain minimum requirements that regulations providing for
discretionary requirements must include. In particular, the provisions must reguire the
administrator to serve a notice on the person of its intention to impose discretionary
requirements on that person and the time within which the recipient can make
representations and objections (which cannot be less than 28 days from receipt of the
notice) against the proposed sanction.

After the end of the time for making representations and objections, the administrator
can then decide whether to impose, withdraw or vary the discretionary reguirement or
replace it with a different requirement.

Where the administrator decides to impose a discretionary requirement, this must be
done by way of a notice. The final notice must contain the information set out in sub-
paragraph (4), including the person's right of appeal against the sanction.

Sub-paragraph (5) sets out the minimum grounds for appeal against the discretionary
requirement that must be available.

By virtue of paragraph 14, the regulations providing for discretionary requirements
may also allow an administrator to issue a monetary penalty by notice for the failure to
comply with a non-monetary discretionary requirement (a " non-compliance penalty").
Non-compliance penalties are not available for failure to pay a variable monetary
penalty. Failure to pay any monetary penalty can lead to the administrator recovering
the amount due through civil debt procedures or as if payable under court order (see

paragraph 16).

Paragraph 15 provides that an administrator cannot be granted power to impose both a
fixed monetary penalty and a discretionary requirement in relation to the same breach.

Paragraph 16 provides that regulations providing for civil sanctions may make
provision for discounts for early payment of a monetary penalty and for the payment
of interest or a financial penalty for late payment of the original penalty. The total
amount of any late payment penalty must not exceed the total amount of the penalty
imposed. It provides for the enforcement of unpaid penalties (and any interest or late
payment charges) through the civil courts. It aso alowstheregulationsto create amore
streamlined process of recovery by treating the penalty as if it were payable under a
court order.

Paragraph 17 provides that regulations may confer power on the administrator to
recover its costs, by notice, from a person on whom a discretionary requirement is
imposed. The costs are those incurred by the administrator in relation to the imposition
of the sanction, up to the point of its imposition, and include investigation costs,
administration costs and the costs of obtaining expert (including legal) advice. The
person is not required to pay any costs he can show have been unnecessarily incurred.
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It requires that, where a costs notice is served, the person subject to the notice has a
right of appeal against the decision of the administrator regarding payment of costs.

Paragraph 18 contains certain procedural provisionsfor appealsfrom civil penalties. In
particular, it provides that appeals must be heard by the First-tier Tribunal (established
under the Tribunals, Courts and Enforcement Act 2007 (c.15)) or another tribunal
created under an enactment.

Paragraph 19 provides that the regulations may confer a power on an administrator to
issue a publicity notice to a person on whom a civil sanction has been imposed. Such
a notice would require the recipient to publicise, at their own cost, that a sanction has
been imposed, aswell as such other information as may be specified in the regulations.
If the person fails to publish the notice as required, the regulations may provide for the
administrator to publish the notice and to recover the costs from the person to whom
the notice relates.

Paragraph 20 provides that the regulations may make provision for officers of a body
corporate and partners of a partnership to be liable to civil sanctions.

Paragraph 21 provides that where an administrator is to have the power to impose
civil sanctions, there is to be a corresponding duty on the administrator to publish
guidance containing certain information about how it will useits civil sanction powers,
including details about fixed monetary penalties and discretionary requirements such
as. when they are likely to be imposed, how fixed and variable monetary penalties
will be determined, how liability for penalties may be discharged and the effect of a
discharge and on rights of appeal.

Paragraph 22 provides that regulations providing for civil sanctions must secure the
publication of reports by the administrator on the use of civil sanctions.

Paragraph 23 provides that civil sanction powers may not be conferred on an
administrator in regulations unless the relevant national authority is satisfied that the
administrator will comply with better regulation requirements.

Paragraph 24 requires the relevant national authority to review the operation of the
civil sanction provisions set out in regulations three years after they come into force
and to publish the results of the review.

Paragraph 25 provides the relevant national authority with the power to suspend an
administrator’s powers to impose civil penalties in certain circumstances by issuing a
direction to the administrator. Such directions may be revoked by the relevant national
authority. Before issuing a direction, the relevant national authority must consult the
administrator and such other persons asit considers appropriate. Any directions issued
must be laid before Parliament and must be published.

Paragraph 26 provides for money received from penalties to go the relevant national
authority’s Consolidated Fund.

Part 3 of Schedule 6 makes further provision about the procedures to be followed when
making regulations about charges for single use carrier bags.

Paragraph 27 set out the procedure to be followed where regulations are made by a
single national authority. Sub-paragraphs (2) and (3) set out the affirmative resolution
procedure applying in Parliament and the devolved legidatures. Sub-paragraphs (4) to
(6) set out the negative resolution procedure applying in Parliament and the devolved
legislatures. Sub-paragraph (7) alows any regulations that could be made using the
negative resolution procedure to be made using the affirmative procedure; this will
allow, say, amendments which would otherwise have to be made using different
procedures to be made in the same instrument.

Paragraph 28 sets out the procedure where regulations are made jointly between
the Secretary of State and/or the Welsh Ministers and/or the Department of the
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Environment in Northern Ireland. The affirmative and negative procedures apply as
they do in paragraph 27. If either House of Parliament or the relevant devolved
legislature does not approve the instrument, then the instrument cannot be made.

Paragraph 29 provides that where regulations made under the Schedule would
otherwise be treated as a hybrid instrument under the standing orders of either House
of Parliament, the instrument isto proceed as if it were not a hybrid instrument.

Renewable transport fuel obligations

Section 78 and Schedule 7: Renewable transport fuel obligations

406.

407.

408.

400.

410.

411.

This section introduces Schedule 7 to the Act. Schedule 7 amends Chapter 5 of Part
2 of the Energy Act 2004 which enables the Secretary of State to set up a renewable
trangport fuel obligations scheme (“RTFO scheme”) by order (“RTF order”).

An RTFO schemeisaschemethat requires specified transport fuel suppliersto produce
evidence that for a specified period a specified amount of renewable transport fuel
has been supplied at or for delivery to places in the United Kingdom. “ Specified" for
these purposes means specified in or determined in accordance with the RTF order.
A “transport fuel supplier” means a person who, in the course of any business of his,
supplies transport fuel at or for delivery to places in the United Kingdom. Renewable
transport fuel means:

a) biofuel (aliquid or gaseous fuel that is produced wholly from biomass);

b) blended biofuel (aliquid or gaseousfuel consisting of ablend of biofuel and fossil
fuel);

¢) any solid, liquid or gaseous fuel (other than fossil fuel or nuclear fuel) which
is produced wholly by energy from a renewable source or wholly by a process
powered wholly by such energy; or

d) any solid, liquid or gaseous fuel which is of a description of fuel designated by
an RTF order as renewable transport fuel.

The Renewable Transport Fuel Obligations Order 2007 (“ 2007 order”) was made under
existing powersin the Energy Act 2004 on 25th October 2007. The 2007 order set up
an RTFO scheme with the first obligation period to commence on 15th April 2008.
The 2007 order also established the Office of the Renewable Fuels Agency (a non-
departmental public body) (“RFA”) and appointed the RFA as Administrator of the
scheme.

The main changesto the Energy Act 2004 contained in Schedule 5 are explained in the
following paragraphs. Some of the changes will enable the RTFO schemeto be altered
by order in the future. These include the powers to appoint a new Administrator and
transfer functions accordingly (in new section 125C) and the provisions about payments
received by the Administrator under the scheme (in section 128 as amended). Other
amendments will apply in relation to the scheme as soon as they come into force, such
as the duty on the Administrator to promote renewable fuels which have a beneficial
environmental effect (in new section 125A), the powers for the Secretary of State to
givedirections (in new section 125B and section 126 asamended) and the provisionsfor
disclosure of information to the Administrator by Her Majesty’ s Revenue and Customs
(in new sections 131A to 131C).

Paragraph 2 substitutes new sections 125, 125A, 125B and 125C of the Energy Act
2004 for the existing section 125 of that Act.

New section 125 deals with the appointment of the first Administrator of the RTFO
scheme. The 2007 order appointed the RFA as the Administrator under section 125 as
it currently stands. New section 125 replicates the provision currently in section 125
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allowing an RTF order to establish a body corporate and to appoint that body as the
Administrator. It will preserve the effect of the 2007 order.

New section 125A allows an RTFO order to confer or impose functions on the
Administrator. It also imposes a new duty on the Administrator to promote the supply
of renewabletransport fuel which by its production, supply or use, causes or contributes
to the reduction of carbon emissions and contributes to sustainable development or to
environmental protection or enhancement.

New section 125B(1) makes further provision about the functions of the Administrator.
Paragraphs (a) and (b) re-enact the provision currently in section 125(3)(a) and (b) of
the Energy Act in enabling powers to be conferred on the Administrator to require
information from fuel suppliers; paragraph (c) re-enacts the provision currently in
section 125(3)(c) of the Energy Act in enabling powers to be conferred on the
Administrator to impose charges on fuel suppliers. Subsection (2) creates anew power
for the Secretary of State to give written directions to the Administrator about the
exercise of hispowersconferred by virtue of subsection (1)(a) or (b). The Administrator
must comply with any such directions. The power includes power to revoke or vary
any directions given. This power may be used for example to direct the Administrator
to collect information in a particular form or using a particular methodology to show
the carbon savings achieved by renewabl e transport fuel supplied and certificated under
the RTFO scheme.

New section 125B(5) replaces the provisions of section 125 of the Energy Act 2004
which set out what the Administrator must do with money that he receivesfrom charges
imposed on transport fuel suppliers by an RTF order (although the 2007 order does not
impose any such charges). It aters the current requirement that any such charges must
be used to meet the Administrator’s costs by providing that if the Administrator is the
Secretary of State any charges must be paid into the Consolidated Fund.

New section 125C creates a new power for the Secretary of State by order to replace
an existing Administrator with a new Administrator and to provide for the transfer of
functions, staff, property, rights and liabilities from the old to the new Administrator.
The new Administrator can be the Secretary of State or an existing statutory body or a
body corporate established under this new power.

The new power is subject to the negative resolution procedure unless it is used to
establish a new body corporate or to modify an Act of Parliament, Act of the Scottish
Parliament, Act or Measure of the National Assembly for Wales or an Act of the
Northern Ireland Assembly, in which case the affirmative resolution procedure will

apply.

Paragraph 3 amends section 126 of the Energy Act 2004 which enables an RTF
order to make provision about how amounts of transport fuel may count towards
discharging obligations imposed by an RTFO scheme. New section 126(5) means that
if afuture RTF order makes such provision by reference to a document it may provide
for references to the document to have effect as referencesto it as revised or re-issued
from time to time. Thiswill enable reference to be made to international standards for
carbon and sustai nability without the need to amend the order whenever those standards
arerevised.

Paragraph 3 also amends section 126 of the Energy Act 2004 to create anew power for
the Secretary of State to give written directions to the Administrator about the exercise
of any of the Administrator’s functions in connection with counting or determining
amounts of transport fuel for the purpose of the RTFO scheme. The Administrator must
comply with any such directions. The power includes power to revoke or vary any
directions given. This power may be used for example to direct the Administrator to
use a particular methodology if afuture RTF order requires amounts of transport fuel to
be counted or determined by reference to its effects on carbon emissions or sustainable
development.
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Paragraph 4 amends the provisions of the Energy Act 2004 which set out what the
Administrator must do with money he receives when administering the RTFO scheme
from buy-out payments.

Currently, the powers in section 128 of the Energy Act 2004 mean that the
Administrator may (if an RTF order so provides, as the 2007 order does) receive buy-
out paymentsfrom transport fuel supplierswho chooseto buy-out their obligation rather
than supply the specified amount of renewable transport fuel. By section 128(7) such
sums must be paid to transport fuel suppliers under a system of allocation specified in
the RTF order (subject to first meeting the costs of the Administrator if the RTF order
so provides under the power in section 128(6), which the 2007 order does not).

As aresult of amendments to section 128 by paragraph 4, where the Administrator is
the Secretary of State new section 128(6)(a) will require the buy-out payments to be
paid into the Consolidated Fund. But new section 128(6)(b) will allow (but not require)
the RTF order to provide for the Secretary of State to make payments to transport fuel
suppliersunder asystem of allocation specified inthe order. The RTF order must ensure
that the total paid out does not at any time exceed the total of the buy-out payments
received up to that time (new section 128(7)).

If the Administrator is a person other than the Secretary of State, it will be possible
for the RTF order to provide instead that the Administrator must use some or all of the
buy-out payments to meet his costs or must pay some or all of the buy-out paymentsto
the Secretary of State (in which case they will be payable by him into the Consolidated
Fund) (new section 128(8)). To the extent that the payments are not dealt with in this
way, they will have to be paid to transport fuel suppliers under a system of allocation
specified in the RTF order (new section 128(9)).

Paragraph 5 amends section 129(7) of the Energy Act 2004 which currently provides
that civil penalties received by the Administrator under an RTF order must be paid to
the Secretary of State for payment into the Consolidated Fund. The amendment makes
it clear that, if the Secretary of State is the Administrator, heis to pay those sums into
the Consolidated Fund directly.

Paragraph 6 inserts into the Energy Act 2004 new sections 131A, 131B and 131C
which make provision enabling information to be disclosed by Her Majesty’ s Revenue
and Customs (“HMRC”) to the Administrator, as well as prohibiting further disclosure
of the information. The information in question is restricted to information held in
connection with HMRC' s functions under or by virtue of the Hydrocarbon Oil Duties
Act 1979. Thisistolimit theinformation to that which isrelevant to the Administrator's
functions.

New section 131A permits the information to be disclosed to the Administrator or
an authorised person (a person who provides services to or acts on behalf of the
Administrator and is authorised by the Administrator to receive the information).

New section 131B prohibits the disclosure of the information by the Administrator,
an authorised person or any other person who obtains it in the course of providing
servicesto or acting on behalf of the Administrator, except in certain specified cases (for
example a disclosure required by a court order). The restrictions on further disclosure
only apply to information received under new section 131A that has not also been
received by the Administrator or an authorised person by another means.

Wrongful disclosure contrary to new section 131B isan offence under new section 131C
if the information is about a person who is identified in or identifiable from the
disclosure. The offence is triable either summarily or on indictment. Section 131C
provides that a person convicted on indictment may be imprisoned for up to 2 years or
fined or both, and that on summary conviction a person is liable to imprisonment for
up to 12 months or to afine not exceeding the statutory maximum (currently £56000) or
both. It also providesthat, in England and Wal es, the penalty on summary conviction of
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an offence committed before section 154(1) of the Criminal Justice Act 2003 comesinto
forcewill be 6 months' imprisonment. The same penalty will apply in Northern Ireland.
A person charged with an offence under new section 131C hasadefenceif he can prove
that he reasonably believed that the disclosure was lawful or that the information was
already lawfully in the public domain.

Carbon emissions reduction targets

Section 79 and Schedule 8: Carbon emissions reduction targets

428.

This section introduces Schedule 8 to the Act, which makes amendments to the
provisions of section 33BC of the Gas Act 1986, section 41A of the Electricity Act
1989 and section 103 of the Utilities Act 2000 which relate to powers of the Secretary
of State to set carbon emission reduction targets.

Schedule 8: Carbon emissions reduction targets

429.
430.

431.

432.

433.

434.
435.

436.

437.

438.
439.

Paragraph 1 makes amendments to section 33BC of the Gas Act 1986.

Paragraph 1(1) introduces the amendments to section 33BC of the Gas Act 1986.
Section 33BC is the enabling power which allows the Secretary of State to impose
carbon emissions reduction obligations on those gas companiesfalling within its scope.

Paragraph 1(2) inserts a new subsection (1A) into section 33BC of the Gas Act 1986.
Subsection (1A) alows the Secretary of State to exercise the power (to impose carbon
emissions reduction obligations) so as to impose more than one obligation on a person
in relation to the same period or periods which may overlap.

Paragraph 1(3) inserts a new paragraph (ba) into section 33BC(5) of the Gas Act 1986.
The new paragraph gives the Secretary of State the power to require the whole or any
part of a carbon emissions reduction target to be met by action promoted to persons of
a specified description, action promoted in specified areas or a combination of the two.

Paragraph 1(4) inserts a definition of “specified” into section 33BC (13). This is
necessary asaresult of the new paragraph (ba) (introduced by paragraph 1(3)) allowing
the Secretary of State to specify persons to whom or areas in which action must be
promoted by those under a carbon emissions reduction obligation.

Paragraphs 2 and 3 make amendments to the Electricity Act 1989.

Paragraph 2 inserts a definition of “electricity generators’ into section 6(9) of the
Electricity Act 1989.

Paragraph 3(1) introduces amendments to section 41A of the Electricity Act 1989.
Section 41A isthe enabling power which allowsthe Secretary of Stateto impose carbon
emissions reduction obligations on those el ectricity companies falling within its scope.

Paragraph 3(2) widens the scope of the enabling power in section 41A(1) so that it
includes electricity generators. Thisisachieved by theinsertion of anew paragraph (za)
into section 41A(1). Asaresult of this amendment the Secretary of State may exercise
the enabling power so as to impose a carbon emissions reduction obligation on
electricity generators, electricity distributors and electricity suppliers. To date, under
section 41A, the Secretary of State has only exercised the power in relation to el ectricity
suppliers.

Paragraph 3(3) makes a similar amendment to that made by paragraph 1(2).

Paragraph 3(4) makes a consequential amendment to section 41A(3) which isnecessary
as aresult of bringing electricity generators within the scope of section 41A(1).
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Paragraph 3(5) makes consequential amendments to section 41A(4) which are
necessary as a result of bringing electricity generators within the scope of
section 41A(1).

Paragraph 3(6) contains a mixture of consequential amendments to section 41A(5)
which are necessary as a result of bringing electricity generators within the scope of
section 41A(1) but also introduces anew provision. Paragraph 3(6)(b) introduces anew
paragraph (ba) into section 41A(5) which reflects the amendment made by paragraph
1(3).

Paragraphs 3(7), 3(8), 3(9), and 3(10) make consequential amendments to sections
41A(6), (7)(d), (8)(d) and (11) respectively. All of these amendments are necessary as
aresult of bringing eectricity generators within the scope of section 41A(1).

Paragraph 3(11) inserts a definition of “specified” into section 41A(13). This is
necessary as a result of the new paragraph (ba) (introduced by paragraph 3(6)(b) into
section 41A(5)) allowing the Secretary of State to specify personsto whom or areasin
which action must be promoted by those under a carbon emissions reduction obligation.

Paragraph 3(12) amends the heading of section 41A so that it reflects the scope of the
provision as aresult of electricity generators being brought within its scope.

Paragraph 4 makes amendments to section 42AA of the Electricity Act 1989.

Paragraph 4(1) introduces amendments to section 42AA of the Electricity Act 1989.
Section 42AA requires the National Consumer Council to publish information on the
standards of performance of electricity suppliers and electricity distributors relating to
any carbon emissions reduction obligation imposed on them under section 41A.

Paragraphs 4(2) and 4(3) make consequential amendments to section 42AA so as to
ensure that electricity generators are within its scope and that the National Consumer
Council can publish information relating to their standards of performance relating to
any carbon emissions reduction obligation placed upon them in the future.

Paragraph 5 makes a consequential amendment to section 64(1) of the Electricity Act
1989 which isnecessary asaresult of bringing electricity generatorswithin the scope of
the power in section 41A. Paragraph 5 amends the definition of “€electricity distributor”
and “electricity supplier” in section 64(1) so asto include “€electricity generator”.

Paragraph 6 makes amendments to section 103 of the Utilities Act 2000.

Paragraph 6(1) introduces amendmentsto section 103 of the Utilities Act 2000. Section
103 contains a power which relates to the exercise of power under section 33BC of the
Gas Act 1986 and section 41A of the Electricity Act 1989. Section 103 provides the
Secretary of State with the power to set overall carbon emissions reduction targets.

Paragraph 6(2) makes a consequential amendment to section 103(1)(b) which is
necessary as a result of electricity generators being brought within the scope of the
enabling power in section 41A of the Electricity Act 1989.

Paragraph 6(3) inserts a new subsection (1A) into section 103 of the Utilities Act 2000.
In light of the amendments introduced by paragraphs 1(2) and 3(3) which alow the
Secretary of State to impose more than one carbon emissions reduction obligation on
those personsfalling within the scope of the enabling powers, paragraph 6(3) introduces
a new subsection (1A) which allows the Secretary of State to specify more than one
overall carbon emissionsreduction target in rel ation to the same period or periodswhich
overlap to any extent.

Paragraphs 6(4) and 6(5) introduce consequential amendments which are necessary as
aresult of electricity generators being brought within the scope of the enabling power
in section 41A of the Electricity Act 1989.
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Miscellaneous

Section 80: Report on climate change: Wales

454,

455.

456.

457.

458.

This section requires the Welsh Ministers to lay before the National Assembly for
Wales, from time to time, a report on greenhouse gas emissions and the impacts of
climate change on Wales.

Subsection (1) requiresthe Welsh Ministersto includein their report their objectivesin
relation to greenhouse gas emissions and the impacts of climate change in Wales, the
action they (and others) have taken to deal with those emissions and impacts and their
future priorities for dealing with them.

Subsection (2) requires the Welsh Ministers to set out how they intend to exercise
their power to issue directions to reporting authorities under section 67. Subsection (3)
providesthat this does not affect the Welsh Ministers general discretion asto how they
may exercise their power to issue directions

Subsection (4) makesit arequirement that the second and subsequent report under this
section should include an assessment of the progress made towards implementing the
objectivesin earlier reports.

Subsection (5) defines “Wales’, for the purpose of this section, by reference to
section 158(1) of the Government of Wales Act 2006 (c.32). This definition includes
the sea adjacent to Wales out as far as the seaward boundary of the territorial sea.

Section 81: Climate change measuresreportsin Wales

459.

460.

This section devolvesto the Welsh Ministersthe function under section 3 of the Climate
Change and Sustainable Energy Act 2006 (c.19) of preparing an energy measures report
in relation to Wales. It al'so widens the obligation to cover certain other measures and
providesthat the Secretary of State’s consent isrequired in relation to certain elements
of areport.

Subsection (2) inserts a new section 3A after section 3 of the Climate Change and
Sustainable Energy Act 2006 (c.19). New section 3A requires the Welsh Ministers to
prepare a “climate change measures report”, which is areport containing information
for Welsh local authorities in relation to measures which they may take and which
would or might have certain effects, including (in contrast to section 3) the effect of
addressing theimpacts of climate change. Subsection (5) of new section 3A requiresthe
Secretary of State's consent where the report contains information about local authority
measures in relation to which the Secretary of State has certain functions, exercisable
in relation to Wales (for example, the function of making building regulations).

Section 82: Repeal of previous reporting obligation

461.

This section repeals section 2 of the Climate Change and Sustainable Energy Act 2006
(c.19). Thereporting requirements under that section are substantially replicated by the
reporting requirements in sections 16 and 36 in Parts 1 and 2 of the Act.

Section 83: Guidance on reporting

462.

463.

Subsection (1) of this section requires the Secretary of State to publish guidance on
how greenhouse gas emissions can be measured or calculated by persons responsible
for activities which lead to those emissions. The intention behind the guidance is to
support businesses wishing to report on their emissions and to improve the consistency
of emissions reporting by those businesses, so that the reports can be more easily
understood and compared.

Subsection (2) requires the Secretary of State to publish the guidance by 1st October
2009 and subsection (3) allows the Secretary of State to revise the guidance from time
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to time. Subsection (4) places the Secretary of State under an obligation to consult the
other national authorities (see section 95) before publishing or revising any guidance
and subsection (5) allowsthe Secretary of State to publish the guidance in any manner
he considers appropriate.

Section 84: Report on contribution of reporting to climate change objectives

464.  Subsection (1) of this section requires the Secretary of State to carry out a review of
the contribution that reporting of greenhouse gas emissions could make to the UK
Government’s objectives in relation to climate change, and report the conclusions of
the review to Parliament by 1st December 2010 (subsection (2)). It is expected that the
review will explore the costs and benefits of the reporting of greenhouse gas emissions
by businesses, public sector organisations and others.

465.  Subsection (3) requires the Secretary of State to carry out his review in consultation
with the other national authorities (as defined in section 95).

Section 85: Regulations about reporting by companies

466. Subsection (1) of this section places a duty on the Secretary of State, by 6th April
2012, either to make regulations under section 416(4) of the Companies Act 2006
(c.46) requiring companiesto includein their Directors' Report such information about
emissions as the regulations may require, or to lay before Parliament explaining why
he has not done so.

467.  Subsection (2) provides that the duty to make regulations is complied with if they
concern any specified type of company or any specified category of emissions. The
regulations do not have to apply to all of the emissions of all companies.

Section 86: Report on the civil estate

468.  This section places a duty on the Treasury to make an annual report to Parliament on
the progress made towards improving the efficiency and contribution to sustainability
of buildings which form part of the Government’s civil estate.

469.  Subsection (1) sets out the basic duty to make areport to Parliament in respect of each
year, beginning with 2008. Subsection (2) provides that the report must contain two
specific elements: it must set out the progress made towards reducing the size of the
civil estate and progress made towards ensuring that buildings that become part of the
civil estate fall within the top quartile of energy performance.

470.  Subsection (3) places a duty on the Treasury to include in the report a statement
explaining why, if a building which has become part of the civil estate does not fall
within the top quartile of energy performance, the building has nevertheless become
part of the estate.

471.  Subsection (4) provides that each report must be laid before Parliament by 1st Junein
the year after the year it relates to. So the report in respect of 2008 must be laid before
Parliament by 1st June 2009.

472,  Subsection (5) providesthat theword “ building” in this section only appliesto buildings
which do not use energy for heating or cooling any part of their interior. Subsection (6)
provides that a building only forms part of the “civil estate” for the purposes of this
section if it is used for central government administration (as opposed to operational
activities) and, on the date the Act receives Roya Assent, it is of a description of
buildings for which the Treasury has responsibilities in relation to efficiency and
sustainability.

473.  Subsections(7) and (8) givethe Treasury the power to provide, by affirmativeresolution
order, that buildings of a specified description are or are not to be considered to form
part of the civil estate for the purposes of this section.
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Section 87: Power of Ministers and departments to offset greenhouse gas emissions

474.

475.

476.

This section authorises any Minister of the Crown or government department, the
Scottish Ministers, the Welsh Ministersand any Northern Ireland department to acquire
units, or interests in units, representing reductions in emissions of greenhouse gases,
removals of greenhouse gases from the atmosphere and units under cap-and-trade
trading schemes.

This section therefore enables Her Majesty’s Government and the devolved
administrations to offset emissions through the purchase of units (often referred to
as “carbon credits’) or interests in units (such as the right to buy units at a fixed
price at some point in the future). It also allows central government and the devolved
administrations to purchase units or interests in units, by arrangement, for other public
bodies which do not have to power to do so of their own accord. Units acquired using
this power which meet the requirements of regulations under section 26 (carbon units
and carbon accounting) may be used to reduce the level of the net UK carbon account
(see section 27).

Subsection (3) provides that units or interests in units purchased by the Treasury areto
be treated as being held by the persons who constitute the Treasury at that time.

Section 88: Finesfor offences relating to pollution

477.

478.

479.

Subsection (1) of this section amends section 105(2) of the Clean Neighbourhoods and
Environment Act 2005 (c.16) to enable an increase in the maximum fines on summary
conviction that can be provided for under the Pollution Prevention and Control Act
1999 (c.24).

This subsection will enable the maximum fines on summary conviction under
regulations made under the Pollution Prevention and Control Act 1999 to be brought
into line with the equivalent maximum fines under section 33(8) of the Environmental
Protection Act 1990 (c.43) in order to ensure consistency in this area of regulation.

Subsection (2) amendsthe Environmental Permitting (England and Wales) Regulations
2007 (S.1. 2007/3538) so that such a change is made to those Regulations immediately
on commencement of the section. This makes the penalties consistent with those which
were imposed for offences against the Waste Management Licensing Regulations 1994
(S.I. 1994/1056).

Part 6: General supplementary provisions

Territorial scope of provisionsrelating to greenhouse gas emissions

Section 89: Territorial scope of provisionsrelating to greenhouse gas emissions

480.

481.

482.

This section provides that emissions from sources or other matters occurring in, above
or below “UK coastal waters’ or on the “UK sector of the continental shelf” count as
emissions from the UK.

Subsection (2) defines “UK coastal waters’ as areas on the land side of the seaward
limit of the territorial sea adjacent to the UK (i.e. out to 12 nautical miles), and “the
UK sector of the continental shelf” by reference to section 1(7) of the Continental Shelf
Act 1964 (broadly, out to 200 nautical miles or the half-way point between countries,
whichever is closer).

Subsection (3) provides that this section is subject to section 30, which provides that
emissions from international aviation and international shipping are not to be regarded
as emissions from UK sources for the purposes of Part 1 of the Act, unless regulations
have been made to bring them in.
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Ordersand regulations

Section 90: Orders and regulations

483.

This section makes general provision in respect of powersto make ordersor regulations
under the Act. Subsection (3) allows orders or regulations to include supplementary,
incidental and consequential provision and to make transitional provision and savings.
Subsections (4) and (5) provide that any provision that may be made by order may
instead be made by regulations, and vice versa; this is a matter of administrative
convenience — the precise form of the instrument has no legal significance.

Section 91: Affirmative and negative resolution procedure

484.

This section defines the terms “affirmative resolution procedure” and “negative
resolution procedure” as they apply to instruments made by the Secretary of State.
Subsection (3) providesthat the affirmative resol ution procedure may be used wherever
the negative resolution procedure is stipulated; thiswill allow provisions which would
otherwise haveto be made using different proceduresto be madein the sameinstrument.
Subsection (4) provides that this section does not apply to instruments making trading
schemes (see section 49 and Schedule 3) or instrumentsin relation to single use carrier
bags (see section 77 and Schedul e 6), both of which havetheir own specific procedures.

I nter pretation

Section 92: Meaning of “greenhouse gas’

485.

486.

487.

This section defines the term “ greenhouse gas’ to include:
» carbon dioxide (CO2);

e methane (CH4);

e nitrous oxide (N20);

* hydrofluorocarbons (HFCs);

o perfluorocarbons (PFCs);

e sulphur hexafluoride (SF6).

The definition of greenhouse gases follows that used in the Kyoto Protocol. Note that
the term “targeted greenhouse gas’, used in relation to the targets and budgets in Part
1 of the Act, is defined separately in section 24, for the time being, the lists of gases
areidentical.

Subsections (2) to (4) give the Secretary of State a power to amend the definition of
“greenhouse gas’ by negative resolution order. But the power can only be exercised if
the Secretary of State considersthat an international agreement has been reached which
recognises that the gas contributes to climate change.

Section 93: Measurement of emissions etc by reference to carbon dioxide equivalent

488.

This section provides that emissions of greenhouse gases are to be measured or
calculated in “tonnes of carbon dioxide equivalent” (defined in subsection (2)); thisis
to allow for the differing relative forcing effects and atmospheric lifetimes of differing
greenhouse gases — for example, over 100 years, a tonne of methane has 23 times the
global warming effect of carbon dioxide. These factors are known as “global warming
potentials’, and are to be calculated consistently with international carbon reporting
practice (defined in section 94).
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Section 94: Meaning of “international carbon reporting practice”

489.  This section defines the term “international carbon reporting practice” as accepted
practice under the United Nations Framework Convention on Climate Change
(UNFCCQC) or other international agreements which the Secretary of State may specify
using a negative resolution statutory instrument. For example, a post-2012 agreement
may be specified for the purposes of this section. An order may supplement or replace
the requirement to follow UNFCCC practices.

Section 95: Meaning of “ national authority”

490. This section defines the term “national authority” to mean the Secretary of State, the
Scottish Ministers, the Welsh Ministers and the relevant Northern Ireland department
(see section 96). Subsection (2) provides that functions conferred on “the national
authorities’ areto be exercised jointly: they must agree on the way the function should
be exercised and act together.

Section 96: Meaning of “relevant Northern Ireland department”

491. This section defines the term “relevant Northern Ireland department”. Different
Northern Ireland departments deal with different administrative matters in Northern
Ireland; this section provides that any given function is to be performed by the
department which is responsible for the relevant matter. Where two or more
departments are responsible, then the term refers to both of them (subsection (2)).
Subsection (3) explains the process for answering a question as to which department
isresponsible for a matter.

Section 97: Minor definitions

492.  This section defines the other terms used in the Act. In particular, this section defines
“emissions’ as meaning emissions of a given greenhouse gas into the atmosphere that
are attributable to human activity; non-anthropogenic emissions are excluded.

Section 98: Index of defined expressions

493.  Thissection containsanindex of the expressionswhich are defined inthe Act and refers
the reader to where the definition can be found.

Final Provisions

Section 99: Extent

494,  Apart from the sections and Schedules listed below, the Act extends to the whole of the
United Kingdom (for more information see the notes on territorial application above):

e Sections 71 to 76, 81 and 88, and Schedule 5, extend to England and Wales only;
»  Section 77 and Schedule 6 extend to England and Wales and Northern Ireland only;
e Section 79 and Schedule 8 extend to England and Wales and Scotland only.

Section 100: Commencement
495.  This Act has been drafted so that the provisions will come into force as follows:

» Part 1 (carbon target and budgeting), Part 2 (the Committee on Climate Change)
and Part 6 (general supplementary provisions) come into force on Royal Assent;

e section 71(1) and Schedule 5 (waste reduction schemes) come into force in
accordance with sections 72 to 75 (which make provision about piloting such
schemes);
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e section 81 (climate change measures reports in Wales) comes into force on a day
to be appointed by the Welsh Ministers;

» section 82 (repeal of previous reporting provision) comes into force on 1st January
2009 (so that the reporting reguirements under section 2 of the Climate Change and

Sustainable Energy Act 2006 (c.19) apply in 2008);

e therest of the Act comesinto force two months after Royal Assent.

COMMENCEMENT DATE

See section 100 of the Act and the commentary above. The magjority of provisions come
into force on Royal Assent or two months later. One section comes into force on aday
to be appointed and one section comes into force on 1st January 20009.
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