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MARINE AND COASTAL ACCESSACT 2009

EXPLANATORY NOTES

INTRODUCTION

1 These Explanatory Notes relate to the Marine and Coastal Access Act 2009 which
received Roya Assent on 12th November 2009. They have been prepared by the
Department for Environment, Food and Rural Affairs in order to assist the reader in
understanding the Act. They do not form part of the Act and have not been endorsed
by Parliament.

2. The Notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

SUMMARY AND BACKGROUND

Overview of the Act

3. The Act introduces a new system of marine management. This includes a new marine
planning system, which makes provision for a statement of the Government’s general
policies, and the general policiesof each of the devolved administrations, for the marine
environment, and also for marine plans which will set out in more detail what is
to happen in the different parts of the areas to which they relate. The Act includes
provision changing the system for licensing the carrying on of activities in the marine
environment. It also provides for the designation of conservation zones. It changes the
way marine fisheries are managed at anational and alocal level and modifies the way
licensing, conservation and fisheries rules are enforced. It alows for designation of
an Exclusive Economic Zone for the UK, and for the creation of a Welsh Zone in the
sea adjacent to Wales. The Act also amends the system for managing migratory and
freshwater fish, and enables recreational access to the English and Welsh coast.

Background

4, In 2002, the Government published its Marine Stewardship Reportl which set out a
“vision for the marine environment”. A number of other reports and reviews followed,
suggesting that a new approach to managing all marine activities was needed, together
with legislation to implement it.

5. In March 2006, the Government published a consultation document on the aims and
scope of aMarine Bill.2A summary of responses to the consultation was published in
October 2006°,

6. In March 2007, the Government published a Marine Bill White Paper® putting forward

proposals for legidative measures to introduce new arrangements for the sustainable
management of activities and protection of resourcesin the UK’s marine area.

http://www.defra.gov.uk/environment/water/mari ne/uk/stewardshi p/index.htm.
http://www.defra.gov.uk/marine.

http://www.defra.gov.uk/marine.

http://www.defra.gov.uk/marine Cm 7047.
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The White Paper set out proposals covering:
a) anew marine planning system
b) anew system for licensing marine developments

¢) aflexible mechanism to protect natural resources, including marine conservation
zones with clear objectives

d) changes to the management of marine fisheries

€) aMarine Management Organisation to discharge these and other marine functions
on behalf of UK Government

The provisions on migratory and freshwater fisheries were developed from
recommendations made to Government by the Salmon and Freshwater Review Group
in 2000, which received input from a large number of interested individuals and
organisations. Provrsrons to improve access to the coast were consulted on by
Government during 2007.>

In April 2008, the Government published the draft Marine Bill for public consultation
and pre-legidative scruti ny

The draft Bill was scrutinised by a Joint Committee of the House of Commons and the
House of Lords. The coastal access provisions were also scrutinised by the House of
Commons Environment, Food and Rural Affairs Committee. The EFRA Committee’
reported on 22 July with 23 recommendations, and the Joint Committee® reported on 30
July with 96 recommendations. The Government Sresponse to these recommendations
was published on 25 September 2008.°

Alongside the pre-legidative scrutiny, the draft Bill and an accompanying policy paper
and Impact Assessment were published for public consultation. The consultation ran
from 3 April to 26 June. The Government s summary of consultation responses was
published on 25 September 2008.1°

Summary of the Act

12.

13.

Part 1 establishes an independent body, the Marine Management Organisation (MMO).
The MMO isto discharge a number of marine functions on behalf of UK Government.
Its general objective is to do this with the objective of making a contribution to the
achievement of sustainable development, taking into account all relevant facts and
matters and any effect that decisions in one area will have on any other area. As a
Non-Departmental Public Body (NDPB), the MM O will report formally to Parliament
through the Secretary of State. It isintended that the MM O will be given responsibility
for drawing up marine plans for the purposes of the new planning regime. It will
also administer marine environmental licensing and harbours regimes on behalf of the
Secretary of State, manage marine fisheries, undertake nature conservation functions
and use enforcement powers set out in Part 8 of this Act to enforce fisheries, licensing
and nature conservation legislation.

Part 2 definesthe UK marine area, used by subsequent Parts of the Act to describe areas
where activitiestake place. It also allows an Exclusive Economic Zone to be designated
(see paragraph 34) and creates the Wel sh zone, the boundaries of which areto be set by
an order made by the Secretary of State or an Order in Council made by Her Mgjesty.
Functions relating to fisheries will be transferred to the Welsh Ministersin relation to
the Welsh zone. Other provisionsin the Act make provision for certain other functions
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to be conferred on the Welsh Ministers in relation to the Welsh zone (for example,
drawing up marine plans).

Part 3 introduces a new system of marine planning. At present, marine policy is
developed sector by sector, which makes it difficult for decision-makers and users of
the sea to know what the relative priorities are. The planning provisions provide for
the preparation of a Marine Policy Statement to articul ate the priorities and objectives
of the UK Government, the Welsh Assembly Government, the Scottish Executive and
the Department of the Environment in Northern Ireland in their marine areas. It aso
providesfor the preparation of marine plansfor the UK marine areawhich take account
of the Marine Policy Statement.

Themarinelicensing provisionsin Part 4 will replace the licensing and consent controls
currently exercised under Part |1 of the Food and Environment Protection Act 1985 and
Part 11 of the Coast Protection Act 1949 (excluding Scottish inshore region). This Part
also removes the consent regquirements of the electronic communications code set out
in Schedule 2 to the Telecommunications Act 1984. The considerations built into these
regimes are merged into the new regime, with somemodifications. ThisPart amendsthe
rel ationship between marine licensing and certain other |egislation governing activities
in the marine area, including the Petroleum Act 1998 and the Electricity Act 1989.
Additionally, it provides for the mechanisms and powers for enforcing the licensing
regime.

Part 5 of the Act provides apower, across most of UK waters, to designate new Marine
Conservation Zones (“MCZs"), in place of the current power under the Wildlife and
Countryside Act 1981 to designate Marine Nature Reserves. Existing Marine Nature
Reserves will be converted into MCZs. There will be a duty to designate MCZs so
as to contribute to a UK network of marine sites, MCZs complementing the Natura
2000 network of European sites, Sites of Special Scientific Interest and wetlands
protected under the Ramsar Convention. This will help the Government to fulfil the
UK’ s commitment, under the Convention for the Protection of the Marine Environment
of the North East Atlantic (OSPAR), to establish an ecologically coherent network of
marine protected areas. The Act provides for new duties on public bodies to exercise
their functions in ways that further the conservation objectives set for MCZs, and
not to authorise activities or development which carry a significant risk of hindering
those conservation objectives. There will also be powers to make byelaws or orders,
and interim byelaws or orders, to protect sites, and potential sites, from otherwise
unregulated activities which may cause harm.

Part 6 changes the legislation relating to the establishment, organisation and
responsibilities of Sea Fisheries Committees, establishing in England new bodiescalled
Inshore Fisheries and Conservation Authorities (IFCAS). It imposes on IFCAs duties
in relation to fisheries and nature conservation, and confers on them the power to make
byelaws. The membership and funding arrangements of |FCAS are also set out.

Part 7 contains several Chapters amending existing legislation relating to marine and
freshwater fisheries. It amends the Sea Fish (Conservation) Act 1967 to provide new
powers in relation to the regulation of commercial and recreationa fishing. It also
amends the Sea Fisheries (Shellfish) Act 1967 to modify the way that Several and
Regulating Orders, which are used to establish and manage shellfisheries, are made and
operated. In addition, this Part amends legislation relating to migratory and freshwater
fish. It gives new powersto the Environment Agency to conserve and manage migratory
fish, including powers to make emergency byelaws to respond to unforeseen threats
to fish stocks and powers to introduce a new regulatory system for the movement
of live fish where necessary to protect national and local biodiversity. This Part also
modifies the fishing licensing regime, introduces an authorisation regime for some
fishing activities, and deals with offences relating to fishing and with the powers and
duties of the Environment Agency. Finally, this Part repeals some redundant fisheries
legislation.


http://www.legislation.gov.uk/id/ukpga/2009/23/part/3
http://www.legislation.gov.uk/id/ukpga/2009/23/part/5
http://www.legislation.gov.uk/id/ukpga/2009/23/part/6
http://www.legislation.gov.uk/id/ukpga/2009/23/part/7

19.

20.

21

22.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

Part 8 provides for the appointment of enforcement officers and for a set of common
enforcement powers for enforcing requirements across licensing, nature conservation
and fishing in the marine area. It provides new powers that may be exercised for the
purposes of enforcing sea fisheries legidation.

Part 9 introduces new powers to extend recreational access to the English coast and to
enable the creation, as far asis possible, of a continuous route around the coast wide
enough to alow unconstrained passage on foot and recreational space. It also contains
provisions enabling the National Assembly for Wales to create a coastal path around
the Welsh coast.

Part 10 amends legidlation in relation to Natural England and the Countryside Council
for Wales and modifies the regime governing harbours set out in the Harbours Act
1964. It also introduces navigational controlsinto the Energy Act 2008 in lieu of those
currently contained in the Coast Protection Act 1949.

The fina Part of the Act, Part 11, contains supplementary provisions including
commencement arrangements and repeals.

Terminology describing marine areas

23. There are a number of existing terms which are used throughout the Act to describe
different parts of the UK marine area. These are set out below. The Act aso defines
additional terms to refer to specific parts of the UK marine area.

Basdline

24, The marine area around the UK coast is sub-divided into a number of zones. These are

measured from a “baseling”. Thisis usualy the low water mark around the coast. But
there may be straight baselines across the mouths of bays, and all rocks, reefs etc above
the sea at low water but submerged at other times extend the baseline if they are within
12 nautical miles (“nm”) of the mainland or an island. The UK baseline is delineated
in the Territorial Waters Order in Council 1964 (as amended by the Territorial Sea
(Amendment) Order 1998, S| 1998/2564).

| nternal Waters

25.

Marine waters to the landward side of the baseline are known as internal waters.

Territorial Sea

26.

27.

28.

The UK territorial seais defined by the Territorial Sea Act 1987 as the sea extending
12nm from the baseline. For the most part the territorial sea of the UK does not adjoin
that of any other state. Where it does do so in the English Channel, the Territorial Sea
(Limits) Order 1989 (S| 1989/482) sets out the limits of the territorial seain the Straits
of Dover in accordance with an agreement between the UK and France. In relation
to the delineation of the territorial sea between the UK and the Republic of Ireland,
the situation is more complex, with no boundary having been agreed between the two
states. Instead arrangements have been put in place under the Belfast Agreement for
joint management of the Loughs that form the border (the Foyle, Carlingford and Irish
Lights Commission’s Loughs Agency).

Within theterritoria sea, the UK hasjurisdiction for the seaitself, the seabed subjacent
and the air above. Thisis subject to the right of innocent passage by ships of all other
states.

Parts of the UK territorial seaform part of Scotland, Northern Ireland and Walesfor the
purpose of exercising devolved functions. The Scotland Act 1998 defines* Scotland” as
including so much of theinternal watersand territorial seaof the United Kingdom asare
adjacent to Scotland (section 126(1)). Similarly, section 98 of the Northern Ireland Act
1998 defines Northern Ireland asincluding so much of theinternal watersand territorial
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sea of the United Kingdom as are adjacent to Northern Ireland. The Government of
Wales Acts 1998 and 2006 provide that “Wales’ includes the sea adjacent to Wales
out as far as the seaward boundary of the territorial sea (see section 158(1) of the 2006
Act). The extent of the “English” territorial seais normally assumed to be that part of
the territorial seathat has not been assigned to another part of the United Kingdom but
was defined in section 32M of the Electricity Act 1989, inserted by section 37 of the
Energy Act 2008.

UK Continental Shelf

29.

References to areas of the seawithin the UK sector of the continental shelf are aways
references to the area of sea outside the UK territorial sea but within an area specified
in an order having effect under section 1(7) of the Continental Shelf Act 1964. Rights
in the continental shelf extend to mineral and other non-living resources of the seabed
and subsoil together with living organisms belonging to sedentary species.

British Fishery Limits

30.

31.

32.

British fishery limits currently extend 200 nm from the baseline. Similar to the
apportioning of theterritoria seas, Scotland and Northern Ireland have their own areas
within the British fishery limits, known asthe Scottish and Northern Ireland Zones. The
Northern Ireland Zone is defined as being the sea within British fishery limitswhichis
adjacent to Northern Ireland. Thismay be thought of as being the area of British fishery
limits lying between the territorial sea around Northern Ireland and that of the Isle of
Man. The Act amends the definition of British fishery limitsin the Fishery Limits Act
1976 by reference to the exclusive economic zone (EEZ) to be designated under Part 2.

The Scottish Zone is defined as that part of the sea within the British fishery limits
established under the Fishery Limits Act 1976 which is adjacent to Scotland. The
boundaries of both the Northern Ireland Zone and the Scottish Zone are defined by
Order in Council.

This Act also includes provision for the designation of a Welsh Zone for fisheries
matters. Thiswill be defined by Order in Council but may be thought of as comprising
that part of the seawithin British fishery limits which is adjacent to Wales.

Renewable Energy Zone/ UK pollution zone

33.

The Renewable Energy Zone was declared under section 84 of the Energy Act 2004. It
extends up to amaximum of 200 nautical miles from the baseline. The UK has claimed
exclusive rights in this area with respect to production of energy from water or winds,
within an areato be designated by Order in Council. The UK has also claimed rights
in relation to a similar area (the UK pollution zone) in relation to the protection and
preservation of the marine environment, under the Merchant Shipping (Prevention of
Pollution) (Law of the Sea Convention) Order 1996. As in the case of British fishery
limits, the Act amends this legislation so that these zones are designated by reference
to the exclusive economic zone as declared under Part 2 of the Act.

Exclusive Economic Zone

34.

This Act includes a section allowing an Exclusive Economic Zone to be declared by
Order in Council. Thiswill occur once the precise boundaries of the Zone are finally
determined following negotiations with neighbouring States. By their nature, such
zones are capable of extending to 200nm from baselines and it may be expected that
the extent of the zone will be similar to that adopted for the existing zones (or indeed
British fishery limits).
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Other terminology

35.

“Inland waters” is aterm usually used to refer to freshwater rivers, lakes, streams and
groundwaters.

Part 1: Marine Management Organisation

Chapter 1: Establishment

Section 1: The Marine Management Organisation

36.

37.

38.
39.

40.

41.

42.

43.

45.

This section establishes a body to be known as the Marine Management Organisation
(MMO).

The MMO isto exercise those functionsthat are conferred on it by the Act and through
other legidation.

Thereareanumber of waysinwhichthe Act providesfor theMMO to take on functions.

Firstly, a number of existing functions are directly transferred to the MMO under
Chapter 2 of this Part. Sections 4 to 11 transfer existing sea fisheries and nature
conservation functions currently performed by the Secretary of State (some of them
through the Marine and Fisheries Agency) or by Natural England directly to the MMO.
Sections 12 and 13 also transfer functionsto the MM O relating to el ectricity generating
and renewable energy installations.

Secondly, the Act confers new functions on the MMO. Under Part 5 (marine
conservation zones) the MMO is given the power, following consultation, to make
byelaws to further the conservation objectives of any designated marine conservation
zone in England (section 129). Such byelaws may, amongst other things, prohibit
anything that will interfere with the sea bed. Under section 131, the MMO is given
power to make emergency byelawsif it thinksthereisan urgent need to protect amarine
conservation zone in England. The MM O may also make interim byelaws (section 132)
in relation to potential new marine conservation zones.

Under Part 6 of the Act, which relates to inshore fisheries and conservation authorities
(IFCAS), the MMO is to be consulted in relation to the making of orders establishing
inshore fisheries and conservation districts in England (section 149). Each such district
isto have an inshore fisheries and conservation authority, the membership of which is
to include some peopl e appointed by the MM O (section 151).

Under Part 7 of the Act, an amendment to the Sea Fisheries (Shellfish) Act 1967 gives
the MMO the powers to grant an exemption from the ban under section 17 of that
Act on taking or selling crabs and lobsters, if they are taken for scientific purposes
(section 212).

Thirdly, other Parts of the Act enable Ministers to delegate their marine functions
under the Act to the MMO. Part 3 (marine planning) provides powers for “marine
plan authorities’ (listed in section 50) to delegate certain marine plan functions to
public bodies by means of a direction (section 55). Part 4 (marine licensing) enables
the Secretary of State to make an order which delegates certain of his marine licensing
functions to any person specified in the order (section 98), which may include the
MMO.

Fourthly, other functions will be conferred on the MM O through agreements with the
Secretary of State. Chapter 3 of Part 1 makes provision for the Secretary of State to
enter into agreements with the MM O for the MMO to perform any of the Secretary of
State’ s marine functions.

In addition, where functions that the MMO is to undertake are currently set out in
secondary legislation, the Government will seek to amend that legislation to confer
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thosefunctionson the MM O. Examples of secondary |egislation that would be amended
are the Conservation (Natural Habitats &c) Regulations 1994, the Offshore Marine
Conservation (Natural Habitats, & ¢) Regulations 2007 and the Grants for Fishing and
Aquaculture Industries Regulations 2007.

Section 2: General objective

46.

47.

48.

49,

The MMO isto act asthe UK Government’ s strategic delivery body in the marine area
Assuch it will exercise anumber of marine functions. This section sets out the MMO’s
general objectivein relation to those functions. It must ensure that activity inits marine
areais managed, regulated and controlled with the objective of making a contribution
to the achievement of sustainable development. To facilitate the performance of its
overall objective of contributing to the achievement of sustainable development under
subsection (1)(a) the MMO may further any of the three core elements of sustainable
development. This may be necessary to ensure that an appropriate balance between
environmental, social and economic considerations is reached (subsection (2)).

In carrying out itsfunctionsthe MM O must take account of all relevant factsand matters
(subsection (1)(b)). The test is an objective one: the MM O must take into account any
fact or matter that is in fact relevant. Subsection (3) gives examples of the sorts of
evidence that the MM O will need to take into account in fulfilment of thisduty. A broad
definition of evidence appliesto the section (see subsection (12)) to ensurethat reliance
may be placed upon the fullest possible range of evidence that the MMO is likely to
need to refer to in carrying out its functions, including scientific and economic dataand
predictive studies. Subsection (3)(c) enablesthe MM O additionally to take into account
other things which it may consider appropriate (but this does not mean that it may leave
out of account anything which isin fact relevant and which it is required to take into
account under subsection (1)(b)).

The MMO must also consider the effect that decisions on one area will have on any
other area so that overal it acts in a consistent and coordinated way (subsection (1)
(c)). This means that any decision of the MM O should be viewed in the context of the
entirety of its functions to ensure that it comes to a balanced view.

The Secretary of State will issue the MMO with guidance as to how it is to seek to
secure that a contribution to the achievement of sustainable development is made. This
guidancewill be subject to Parliamentary scrutiny beforeitisgiventothe MMO. It will
be published by the Secretary of State and a copy of it will be provided by the MMO
to any person who requestsit.

Section 3: Performance

50.

51.

The Secretary of State will set objectives and performance indicators for the MMO
which it must endeavour to meet.

In addition, the MM O will be placed under aduty to have regard to the five principles
of good regulation set out in section 21 of the Legidative and Regulatory Reform Act
2006 (LRRA). The MMO’s functions will be listed by Order under Part 2 of that Act.
Section 24(6) of the LRRA requires that the body whose functions are to be listed be
consulted. Section 3(2) disapplies those consultation requirements. This is because the
MMO must be made subject to the principles of good regulation on or before the date
that it starts to deliver regulatory functions and there is a possibility that there will be
insufficient time for such consultation between appointing the board members and the
date on which the MMO is due to deliver those regulatory functions.

Chapter 2: Transfer of Functionsto the MMO

52.

This Chapter provides for the transfer of a number of existing functions to the MMO.
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Sea Fish (Conservation) Act 1967

53. This Act and orders made under it regulate fishing for, and landing of, sea fish and the
commercial use of seafish.

Section 4: Licensing of fishing boats

54, Section 4 of the Sea Fish (Conservation) Act 1967 and legidation made under that
section prohibit fishing boats from fishing for sea fish in certain areas within British
fishery limits without a licence. This section transfers to the MMO the function of
the Secretary of State in relation to the granting of licences. The function transferred
includes the administration (granting, variation, revocation, suspension) of licences.
This section aso ensures that licences previously issued by the Secretary of State are
treated as though they were issued by the MMO.

55. Section 4 also provides for the MM O and the Scottish Ministers to make arrangements
to exercise functions on each other’ sbehalf. Thisislimited to licensing functions under
section 4 of the Sea Fish (Conservation) Act 1967.

Section 5: Restrictions on time spent at sea: appeals

56. Section 4AA of the Sea Fish (Conservation) Act 1967 establishes the Sea Fish Licence
Tribunal. It provides for an appeal to this tribunal in relation to certain provisions in
fishing boat licences that restrict the amount of time that a vessel may spend at sea
The fishing boat licence must be varied to give effect to any decision of the tribunal.
Section 5 provides for the MMO to be subject to this duty to vary alicence in respect
of licences that it granted, or that the Secretary of State granted.

Section 6: Trans-shipment licences for vessels

57. Section 4A of the Sea Fish (Conservation) Act 1967 and legislation made under that
section prohibits a vessel within British fishery limits (except the Scottish zone) from
receiving, without alicence, fish that istrans-shipped from another vessel. This section
transfers to the MMO the functions of the Secretary of State in licensing vessels
involved in the trans-shipment of fish.

Section 7: Regulations supplementary to sections 4 and 4A

58. This section is supplementary to sections 4 and 6 and flows from the transfer of
functions of granting fishing boat licences from the Secretary of State to the MMO.
Where secondary legidation has been made to set out the procedure for granting
licences, any existing references to the Secretary of State in that legislation are to be
treated as references to the MMO.

Section 8: Exemptions for operations for scientific and other purposes

59. Section 1 of the Sea Fish (Conservation) Act 1967 prohibits the landing of certain
descriptions of seafish below a certain size. Section 9 of that Act creates an exemption
to this prohibition in the case of fish landed for the purposes of scientific investigation.

60. This section transfers to the MM O the functions of the Secretary of State relating to the
authorisation of fishing operations that are conducted for these purposes.

Natur e conservation

Section 9: Licencesto kill or take seals

61. The Conservation of Seals Act 1970 provides for the protection and conservation of
sealsin Great Britain and the adjacent territorial waters. This Act makesit an offenceto
kill or take seals during the close season or in an area specified in a conservation order
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without a licence granted by the Secretary of State. The function of granting licences
in England is currently exercised by Natural England.

This section transfers to the MMO the functions of the Secretary of State in granting
licences in England and the English inshore region. (In a small number of cases each
year it is necessary to issue licences to kill or take seals in freshwaters, the MMO will
transfer this function to Natural England using the agreements under section 15).

Section 10: Wildlife and Countryside Act 1981

63.

64.

65.

66.

67.

68.

69.

The Wildlife and Countryside Act 1981 applies both terrestrially and at sea out to 12
nautical miles to protect wild birds, animals and plants.

Sections 1, 3, 5, 6(1), (2) and (3), 7 and 8 of that Act create offences related to the
protection of birds, including an offence of killing or injuring wild birds.

Sections9(1), (2), (4), (4A) and (5) and 11(1), (2) and (3C)(a) of that Act create offences
related to the protection of animals, including offences of killing or injuring any wild
animal or destroying any place of shelter of any wild animal.

Section 13(1) and (2) of that Act creates offencesrel ated to the protection of wild plants,
including intentionally picking or selling any wild plant specified in the Act.

Sections 14 and 14ZA of that Act create offences related to the introduction of new
species into the wild and the sale of invasive non-native species.

That Act includes powers under section 16 for the Secretary of State and Natural
England to issue licences to authorise these activities in certain circumstances (for
example, in the case of some of the activities, if they are done for scientific, research
or educational purposes). Where a licence has been granted and the activity is carried
out in accordance with the terms of the licence, no offence is committed.

This section provides that the powers under section 16(1), (2), (3) and (4) of that Actto
grant such licences are to be exercised by the MMO, instead of the Secretary of State
or Natural England, in the case of any such activitiesin the seaadjacent to England that
lies seaward of mean low water mark out to 12 nautical miles.

Section 11: Sea Fisheries (Wildlife Conservation) Act 1992

70.

71.

This Act places the Secretary of State under a duty when discharging any sea fisheries
functions to “have regard to the conservation of marine flora and fauna” and to try to
achieve a reasonable balance between this consideration and any other considerations
to which heisrequired to have regard.

This section places the MM O under the same duty as the Secretary of State under this
Act; when discharging any sea fisheries functions the MMO must “ have regard to the
conservation of marine flora and fauna’ and to try to achieve a reasonable balance
between this consideration and any other considerations to which it isrequired to have
regard.

Generating and renewable ener gy installations

Section 12: Certain consents under section 36 of the Electricity Act 1989

72.

73.

This section transfers to the MM O certain of the functions of the Secretary of Statein
issuing consents under section 36 of the Electricity Act 1989.

The functions transferred are listed in subsections (2) to (5) and relate to the
construction, extension and use of offshore generating stations and the subsequent
enforcement of any consents issued.
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The MMO will assume the Secretary of State’s responsibility as competent authority
for assessing environmental impacts on protected European Sites (subsection (5)
(c)) and for satisfying requirements relating to environmental impact assessments
(subsection (5)(d)).

The MMO will only exercise these functions for offshore generating stations that are
not, or in the case of extensions, would not be after the extension has taken place,
nationally significant infrastructure projects. Sections 14 and 15 of the Planning Act
2008 define offshore generating stations as national ly significant infrastructure projects
if they have agenerating capacity over 100 megawatts. The MMO will also not exercise
these functions in Scottish waters or in the Scottish part of the renewable energy zone,
where Scottish Ministerswill continueto perform that role. “ Scottish waters”, “ Scottish
part” and “renewable energy zone” are defined in section 95 of the Energy Act 2004.

Section 13: Safety zones: functions under section 95 of the Energy Act 2004

76.

7.

78.

Under section 12 the MM O will be responsible for issuing consents under section 36 of
the Electricity Act 1989 for certain offshore generating stations. By virtue of section 13
it will aso be able to issue notices under section 95 of the Energy Act 2004 declaring
safety zones around those offshore generating stations (here described as renewable
energy installations) for which it issues those consents.

The MMO will be able to declare safety zones for any purpose given in section 95 of
the Energy Act 2004. But it will not have the power to do this in respect of renewable
energy installations located in Scottish waters or in the Scottish part of the renewable
energy zone.

Where any part of a safety zone that the MMO is declaring is in Scottish waters, by
virtue of subsection (5) of section 95 of the Energy Act 2004, the MMO will have to
consult the Scottish Ministers before issuing a safety notice.

Chapter 3: Agreementsinvolving the MMO for the exercise of function

Power to enter into agreements

Section 14: Agreements between the Secretary of State and the MMO

79.

80.

81.

82.

83.

This section allows the Secretary of State to enter into agreements with the MMO
authorising the MM O to perform marine functions currently performed by the Secretary
of State.

The type of functions that these agreements would cover includes work currently
undertaken by the Marine and Fisheries Agency under the Common Fisheries Policy
or under EU Regulations which are directly applicable in the UK.

Over time the MMO may need to take on new functions and this section also provides
the necessary flexibility in relation to any future functions to enable Ministers to
delegate these to the MMO.

The functions that the MMO may be authorised to perform in the context of the Act
are limited to marine functions. The MMO may be authorised to carry out a particular
function generally or only in specified cases or aress.

The existence of an agreement between the Secretary of State and the MMO does
not prevent the Secretary of State continuing to exercise the function that has been
delegated. The Secretary of State may cancel the agreement at any time.

Section 15: Agreement between the MMO and €ligible bodies

84.

This section enables the MMO, with the approval of the Secretary of State, to make
agreements with bodies listed in section 16 authorising those bodies to perform the
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MMOQ'sfunctionsonitsbehalf. Thisisto enablethe MM O to make arrangementsfor the
most effective discharge of its functions as these bodies may be better placed (because
of their resources, expertise or other such reason) to carry out the MMO'’s function in
aparticular area.

Under such an agreement abody may be authorised to carry out the function generally or
only in specified cases or areas. Any such agreements may be altered only by agreement
between the MMO and the relevant body, and with the approval of the Secretary of
State.

The Secretary of State must review any agreements between the MMO and €eligible
bodies every 5 years and may, if appropriate, cancel an agreement. Section 21 also
providesthat any agreement under section 15 must be in writing and published in order
to bring it to the attention of people likely to be affected by it.

Section 16: Eligible bodies

87.

88.

89.

Bodieslisted inthissection arethose with which the MM O may enter into an agreement.
The MMO will need the ability to delegate certain activities to eligible bodies where,
for example, such bodies would be better placed (because of their resources, expertise
or other such reason) to carry out the MMQ's function in a particular area. Examples
of functions the MM O might want these bodies to carry out are as follows.

» The MMO is taking over the licensing function under the Conservation of Seals
Act 1970, but there are afew applications each year relating to sealsin freshwaters.
Those applications will be dealt with by Natural England and the function will
therefore need to be delegated to that body by the MMO by agreement under
section 15.

»  TheEnvironment Agency will beresponsiblefor freshwater fisheriesand migratory
species out to 6 nautical miles, asit is now. IFCAs will be responsible for marine
species management out to 6 nautical miles — as Sea Fisheries Committees (SFCs)
are now — with the addition of estuaries as far as the tide flows. The MMO will
be responsible for enforcement of marine nature conservation and national and EU
fisheries provisions out to 200 nautical miles and for British vessels on the high
seas. The MMO will take action in the inshore area where national measures are
required and in caseswhere nature conservationisat risk from non-fisheriesthreats,
and it may be that the MMO will wish to delegate certain functionsin this area to
IFCAs or the Environment Agency.

The Secretary of State may add a body, or a description of a body, to the list by Order,
and may also remove bodies or descriptions of bodies from thelist. Thelistislikely to
change over time to take account of bodies being created, merged or disbanded, or to
reflect achange of name. An example of such achangeisthat |ocal fisheriescommittees
(commonly known as Sea Fisheries Committees (SFCs)) will need to be removed from
the list of bodies once IFCAs have been established; however, SFCs still need to be
included in the list to cover the period between Royal Assent and the establishment of
IFCAs. Asthe MM O evolvesin future and takes on additional functions, further bodies
may need to be added to the list.

The Secretary of State must be satisfied that abody which isto be added to the list has
at least one purpose or function relating to or connected with a marine function. The
power to add bodies to the list is not limited to public bodies because private bodies
may be better placed to provide some functions or provide better value for money.

Section 17: Non-delegable functions

90.

This section sets out functions that the MM O or an eligible body may not be authorised
to perform under an agreement.
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Section 18: Maximum duration of agreement

91.

The maximum amount of time that an agreement between the Secretary of State and the
MMO or an agreement between the MMO and an eligible body may last is 20 years.

Supplementary provisions

Section 19: Particular powers

92.

93.

Subsection (3) of this section provides for various cases where the body being
authorised to carry out a function under an agreement is already involved with the
function in some way. It may, for example, be a consultee or it may be required to give
its consent to the exercise of the function or it may already exercise the function jointly
with the body delegating the function. This section providesthat an agreement may still
be entered into with that body.

Subsection (6) ensures that the lack of a specific power to carry out afunction does not
prevent abody performing the function if that body has been authorised to do so under
an agreement. It also provides that a body may delegate performance to a specially-
formed body corporate or to acommittee, sub-committee, member, officer or employee
(except if the agreement itself prohibits this). However, subsection (8) provides that
delegation of the performance of the function to anyone elseis generally not permitted.

Section 20: Agreements with certain harbour authorities

94,

95.

96.

97.

This section makes additional provision in relation to agreements with harbour
authorities which are local authorities. This provision is consequent upon the changes
made to local government decision-making under the Local Government Act 2000.

Under that Act and subordinate legislation each function of a principal local authority
is administered either directly by the full council or through executive arrangements,
depending on the function. Detailed arrangements for the performance of the functions
are specified in regulations made under section 13 of the 2000 Act.

Where, by agreement, a function is to be discharged on behalf of the MMO by alocal
authority exercising the functions of aharbour authority, the alocation of responsibility
for the performance of that type of function under the 2000 Act and subordinate
legislation (whether full council or executive) will apply. Thefull council (or executive,
asapplicable) of that authority may use varioususual powers of delegation (for example
to committees and officers of that same authority) to perform the function.

This section also enables local authorities which are aso harbour authorities to work
together jointly to carry out functions delegated to them by the MMO.

Section 21: Supplementary provisions with respect to agreements

98.

99.

100.

Subsection (1) of this section requires agreements, and approvals for them, to be in
writing and subsection (2) states that any such agreements must be published.

Subsection (3) providesthat no power of aMinister of the Crown (under the Act or any
other legidation) to give directionsto a statutory body may be used to require that body
to enter into an agreement or to prohibit it from doing so.

Subsection (4) applies Schedule 15 to the Deregulation and Contracting Out Act
1994 (relating to the disclosure of information) to bodies exercising functions under
an agreement. This imposes requirements on each contracting body concerning the
handling of confidential information and the situations where sharing of information
between the contracting bodiesis permitted.
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Section 22: Interpretation of the Chapter

101.  This section sets out how certain terms used within Chapter 3 of Part 1 should be
interpreted.

Chapter 4: Miscellaneous, General and Supplemental Provisions

102.  ThisChapter givestheMMO general powersand duties, makesfinancia provisionsfor
the MM O and sets out how the Secretary of State may give it guidance and directions.
It also provides for the transfer of property, rights and liabilities to the MMO.

Section 23: MMO'srolein relation to applications for development consent

103.  Thissection amends certain sections of the Planning Act 2008 to set out the MM O’ srole
in relation to development consents. It inserts a reference to the MMO into section 42
of the Planning Act 2008 as a body that must be consulted in any case where the
proposed development would affect, or would be likely to affect, any of the areas
wherethe MM O operates and where the Infrastructure Planning Commission (1PC) also
operates. The areas in question are waters in or adjacent to England and waters in the
renewabl e energy zone, the exclusive economic zone or the continental shelf (but not
where Scottish Ministers have functions).

104.  This section also inserts references to the MMO into section 56 of the Planning Act
2008 as a body that must be notified, and into section 102 of that Act as an interested
party, for any case where an application has been accepted by the |PC for adevel opment
that involves an activity in the areas where the MM O operates and where the IPC a so
operates. Thisensures that the MM O is notified of accepted applications and may then
be involved throughout the examination of those applications.

105.  Subsection (7) places aduty on the Secretary of Stateto issue guidancetothe MMO on
the kind of representations it may make in the cases above.

General Powersand Duties

Section 24: Research

106. This section gives the MMO powers to undertake research on matters relevant to its
functions or its general objective, either by itself or in association with others, and
to commission or support others to undertake such research. The MMO must make
the results of this research available on request, unless it is the kind of information
that could be withheld under the Freedom of Information Act 2000, the Environmental
Information Regulations 2004 or any other legidation.

Section 25: Advice, assistance and training facilities

107.  This section specifies the MM O’ s duties and powers to provide advice and assistance,
and the use of training facilities, to the Secretary of State, public bodies and any other
person.

Section 26: Provision of information etc

108.  This section enables the MMO to publish documents and provide information about
anything relating to its general objective or any of its functions.

Section 27: Power to charge for services

109. Thissection enablesthe MM O to make areasonable charge for any servicesit provides
(on a cost-recovery basis). Subsection (2) makes specific provision for the MMO to
chargefeesin respect of functionsit might exercise on behalf of the Welsh Ministersor
aNorthern Ireland department. Examples of other types of service for whichthe MMO
may charge are set out in subsection (3).
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Section 28: Provision of information by the MMO to the Secretary of State

110. The MMO will be accountable to the Secretary of State, who will from time to time
require, in writing, information from the MMO relating to the performance of its
functions. This includes information which the MMO may reasonably be required to
obtain from others. Subsection (1) of this section places the MM O under an obligation
to provide the Secretary of State with thisinformation.

Section 29: Power to bring proceedings

112.  The MMO will have responsibilities for enforcement in the marine area, including
bringing prosecutions where appropriate. This section makes provision with respect
to the powers of the MMO to pursue criminal proceedings and proceedings for the
recovery of monetary penaltiesimposed under this Act.

112.  This section also alows the MMO to designate non-legally qualified staff to conduct
certaintypesof litigationin magistrates’ courtsand to exercise certain rightsof audience
in magistrates court proceedings.

Section 30: Continuation of certain existing prosecutions

113.  This section allows the MMO to continue prosecutions that have aready been started
by the Secretary of State (including prosecutions started by the Marine and Fisheries
Agency) where those prosecutions are for offences related to functions transferred to
the MMO or are for offences under fisheries legislation.

Section 31: Incidental powers

114.  This section allows the MMO to take action which will help it to exercise its functions
and meet its general objective. The section sets out some of the particular activities
that the MM O may need to undertake such as borrowing money, holding property, and
investing money.

Financial Provisions

115. These sections put in place the financial arrangements needed to enable the MMO to
carry out its responsibilities.
Section 32: Grants

116.  This section enables the Secretary of State to make the appropriate funds available to
the MMO by way of grant.

Section 33: Borrowing powers

117.  Thissection alowsthe MMO to borrow money as necessary to enableit to carry out its
functions. The money may be borrowed from the Secretary of State or from otherswith
the agreement of the Secretary of State. The Secretary of State may make his agreement
conditional on, for example, the MMO repaying the loan by a certain date.

Section 34: Limit on borrowing

118.  Thissection limitsthe MMQ’s ability to borrow to £20 million, although the Secretary
of State may increasethis (up to £80 million) by order, subject to approval by the House
of Commons.

Section 35: Government loans

119.  This section enables the Secretary of State to lend money to the MMO and makes
the loan subject to any appropriate repayment conditions. It requires the Secretary
of State to keep an account of the amounts loaned and received, and to make this
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available to the Comptroller and Auditor General for audit purposes. Both the account
and the auditor’ sreport must be laid before Parliament. In accordance with Government
financial procedura requirements, the Secretary of State is required to pay into the
Consolidated Fund any repayments of principal, and any payments of interest, made
by the MMO.

Section 36: Government guarantees

120.

121.

122.

Thissection allowsthe Secretary of State to guarantee loans, interest and other financial
obligations of the MMO.

If a guarantee is given under the section, the Secretary of State must lay a statement
before each House of Parliament.

If any sum is paid out in fulfilment of such a guarantee, the Secretary of State must
also lay a statement before each House of Parliament and the MMO must make such
payments to the Secretary of State towards repayment of the sum, or by way of interest
on the outstanding balance, as the Secretary of State may direct.

Directions and guidance

123.

Whilst the MMO is intended to operate free from Ministerial interference in its day
to day affairs, Ministers may need to issue guidance or directions to the MMO. Such
guidance or directions are likely to change over time in order to take account of any
alterations to the functions of the MM O, or changing prioritiesin relation to the marine
environment, and may be used to ensure that the MMO does not act in away that is
inconsistent with its functions or general objective.

Section 37: Directions by the Secretary of State

124.

This section enables the Secretary of State, following consultation, to give general or
specific directions to the MMO regarding the exercise of its functions. This includes
directions in relation to international agreements to which the United Kingdom or
European Union is a party, as severa such agreements relate to the marine area and
may be relevant to the way in which the MMO isto exercise its functions. The MMO
must comply with these directions. The Secretary of State must publish notice of any
directions given to the MMO. The MMO must make copies of any directions available
to the public, for which it may charge a reasonable fee.

Section 38: Guidance by the Secretary of State

125.

Thissection providesfor the Secretary of Stateto issue guidancetothe MMO regarding
the exercise of its functions. The MMO must have regard to any guidance issued
(including guidance on its general objective under section 2). Before issuing guidance,
the Secretary of State must consult the MM O and any other body that the Secretary of
State considers appropriate.

Transfer schemesetc

Section 39: Transfer schemes

126.

127.

128.

This section enables the Secretary of State to make schemes to transfer to the MMO
property, rights and liabilities of Defra (including those of the Marine and Fisheries
Agency), other Government Departments, Ministers and statutory bodies.

This section also allows the transfer of any property, rights and liabilities from the
MMO to Ministers, Government Departments and statutory bodies.

This section allows transfers to take place when the MMO is established and when
functions are transferred to it. The Secretary of State may also make schemes on other
occasions to transfer property, rights or liabilities to and from the Secretary of State

15


http://www.legislation.gov.uk/id/ukpga/2009/23/section/36
http://www.legislation.gov.uk/id/ukpga/2009/23/section/37
http://www.legislation.gov.uk/id/ukpga/2009/23/section/38
http://www.legislation.gov.uk/id/ukpga/2009/23/section/39

129.

130.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

and the MMO: it might, for example, be necessary in the future for the MMO to hold
property initsown right, and atransfer schemewould be needed to transfer this property
between bodies.

The MMO will be undertaking new functions created by the Act but is also taking over
existing functions currently discharged by the Marine and Fisheries Agency, Defra, the
Department of Energy and Climate Change and the Department for Transport. This
section enables resources (including staff) currently being deployed to discharge these
functions to be transferred to the MMO.

Reference is made to Schedule 3 where further provisions relating to transfer schemes
are set out.

Section 40: I nterim arrangements

131

Thissection alowsthe Secretary of Stateto requireaGovernment Department, Minister
or other statutory body to make staff, premises or other facilities available to the MM O
on atemporary basis. This is intended to cover any period of transition between the
MM O taking on functions previously discharged by that body and any transfer scheme
taking effect.

Part 2: Exclusive Economic Zone, Uk Marine Area and Welsh Zone

Section 41: Exclusive economic zone

132.

This section allows for the declaration of an Exclusive Economic Zone, and for the
United Kingdom to assert its rights and assume its obligations in accordance with Part
V of the 1982 United Nations Convention on the Law of the Sea. Such adeclaration will
remove inconsistenciesin the current maritime zones claimed by the United Kingdom.
It will replace the existing zones — namely the areas within British fishery limits, the
Renewable Energy Zone, the Pollution Zone, and the Gas Importation and Storage
Zone — with one Exclusive Economic Zone. Thiswill simplify the management of the
United Kingdom's offshore maritime areas and bring the United Kingdom into line
with accepted international good practice.

Section 42: UK marine area

133.

134.

This defines the geographical areareferred to elsewhere in this Act for the purposes of
managing the United Kingdom’s maritime space. It includes those areas of the seaand
seabed over which the United Kingdom enjoys sovereignty in addition to those offshore
areas over which the United Kingdom is able to assert its sovereign rights.

Subsection (3) describes the landward limit of the marine area. Subsection (4) adds
further detail to the meaning of subsection (3)(a) by providing that areas that would be
open to the regular action of thetide, apart from the fact that they are generally isolated
from it by an artificial barrier such as closed lock gates, but where seawater may flow
or be caused to flow (as, for example, by pumping), are part of the UK marine area.

Such areas include harbour basins that are never or rarely open to the tide, such as at
Bristol Harbour, but which contain seawater.

Section 43: Welsh zone

135.

This section amends section 158(1) of the Government of Wales Act 2006 to insert a
definition of the Welsh zone. Thefirst part of the definition establishes that the Welsh
zone goesout asfar asthe British fishery limits—to thewest of Wales, thisisthe median
line between Wales and Ireland set by virtue of the Fishery Limits Act 1976. An order
will have to be made to set the boundaries of the zone by specifying its co-ordinates,
in particular so as to define its southern boundary. That provision could be included in
an order made under section 158(3) (as substituted) or in an Order in Council under
section 58 of the 2006 Act.
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This section also introduces Schedule 4. Paragraph 6(3) of that Schedule provides that
functions of the Minister of the Crown that are exercisable in relation to the area of the
Welsh zone beyond the seaward boundary of the territorial sea may be transferred to
the Welsh Ministers if they are connected with fishing, fisheries or fish health. Such
functions may be transferred by means of an Order in Council (commonly referredto as
a“Transfer of Functions Order”) under section 58 of the 2006 Act. Schedule 4 makes
other amendments to other sections of the same Act relating to the establishment of the
Welsh zone.

Part 3: Marine Planning

Chapter 1: Marine Policy Statement

Statement of policy for UK marine area

Section 44: Marine policy statement

137.

138.

139.

This section describeswhat is meant by a“ marine policy statement” (MPS). Subsection
(1) definesthe MPS asadocument that i sprepared and adopted by the policy authorities,
in accordance with the processlaid downin Schedule 5, and which setsout their policies
for contributing to the sustainable development of the UK marine area.

Subsections (2) and (3) state that the MPS may include additional supporting
information and statements about the policies it includes. They set out what happens
in the event of an apparent conflict between policy and any supporting information or
statements, by ensuring that the policy alwaystakes precedence. For example, the MPS
may contain a policy to increase extraction of marine minerals by 10%, supported by
figures showing that this would represent an increase of 10,000 tonnes per year. If this
figure of 10,000 tonnes were wrong or became inaccurate over time, subsection (3)
provides clarity that the policy of a®“10% increase” isthe figure which must be applied,
not “ 10,000 tonnes”, which was only supporting information.

Subsection (4) identifies the “policy authorities” who may prepare and adopt an MPS,
and subsection (5) defines what is meant by “adoption”.

Section 45: Preparation and coming into effect of statement

140.

141.

142.

143.

This section enables the policy authoritiesto prepare an MPS by acting jointly. In order
to ensurethat an MPS may be adopted under any circumstances, subsection (1) provides
that an MPS may also be adopted by the Secretary of State acting jointly with only one
or two of the other policy authorities, or alone if necessary.

Subsection (2) requires the Secretary of State to invite the other policy authorities to
participatein preparing an MPS before he takes any decision to prepare one by himself.

Subsection (3) provides that a new MPS will always replace an older one, even if the
new oneis prepared and adopted by adifferent group of policy authorities. Thisensures
that there is only ever one MPS in effect at any time. (See section 47 for separate
provisions on amending an existing MPS without replacing it.)

Subsection (4) providesthat the M PS comesinto effect when it has been adopted by the
policy authorities in accordance with the process in Schedule 5. Once an MPS comes
into effect, it affects the taking of certain decisions as set out in sections 58 to 60.

Section 46: Review of statement

144.

This section requires policy authorities to review the MPS whenever they consider it
appropriate to do so. The effect of the MPS does not change during a review under
this section, although the review might lead to a policy authority deciding that the MPS
should be amended or perhaps even withdrawn. (See sections 47 and 48 below.)

17


http://www.legislation.gov.uk/id/ukpga/2009/23/part/3
http://www.legislation.gov.uk/id/ukpga/2009/23/part/3/chapter/1
http://www.legislation.gov.uk/id/ukpga/2009/23/section/44
http://www.legislation.gov.uk/id/ukpga/2009/23/section/44/1
http://www.legislation.gov.uk/id/ukpga/2009/23/section/44/2
http://www.legislation.gov.uk/id/ukpga/2009/23/section/44/3
http://www.legislation.gov.uk/id/ukpga/2009/23/section/44/3
http://www.legislation.gov.uk/id/ukpga/2009/23/section/44/4
http://www.legislation.gov.uk/id/ukpga/2009/23/section/44/5
http://www.legislation.gov.uk/id/ukpga/2009/23/section/45
http://www.legislation.gov.uk/id/ukpga/2009/23/section/45/1
http://www.legislation.gov.uk/id/ukpga/2009/23/section/45/2
http://www.legislation.gov.uk/id/ukpga/2009/23/section/45/3
http://www.legislation.gov.uk/id/ukpga/2009/23/section/45/4
http://www.legislation.gov.uk/id/ukpga/2009/23/section/46

145.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

Review might be required because circumstances have changed since the MPS was
adopted, or because the policy authority becomes aware that the MPS is not having
the desired effects (either because decision-makers are taking decisions falling within
section 58 which depart from the MPS, or as a result of the marine plan authorities
monitoring and reporting activities under section 61).

Section 47: Amendment of statement

146.

147.

This section enables an MPS to be amended. Only the policy authorities which
originally prepared and adopted an MPS may amend it.

An amendment to an MPS must be prepared and adopted in accordance with Schedule 5
in exactly the same way as the original MPS. Amendments to an MPS comeinto effect
when they have been adopted and published.

Section 48: Withdrawal of, or from, statement

148.

149.

150.
151

152.

If any one of the policy authorities which originally adopted an MPS comes to the
conclusion that the MPS no longer reflectstheir policy, and that authority does not want
to, or cannot, correct the problem by making an amendment to the MPS, this section
enabl esthe authority to withdraw from the MPS. Thisisdone by first notifying the other
policy authorities of their intention, and then placing a natice in the London, Belfast
and Edinburgh Gazettes.

The policy authority withdrawing from the MPS must also bring the withdrawal to
the attention of “interested persons’. They are defined as being anyone the policy
authority thinksislikely to beinterested in, or affected by, the withdrawal (for example
the regulators that have been using it in their decision-making in relation to devolved
matters) and the general public.

The withdrawal takes effect once the notice is published in the Gazettes.

Subsection (8) ensures that the withdrawal of an MPS does not change the effect or
validity of any existing marine plans which have been prepared in order to implement
the MPS, or the way in which such plans should be construed.

Once adevolved policy authority has withdrawn from an MPS, the MPS ceases to have
any further effect on decisions which relate to matters within the authority’ s devolved
competence. If the Secretary of State withdraws from the MPS, it ceases to have effect
at all.

Chapter 2: Marine Plans

Section 49: Marine planning regions

153.

This section identifies each of the component “regions” within the UK marine areafor
the purposes of identifying who will be responsible for planning in that region.

Section 50: Marine plan authorities

154.

155.

This section sets out which marine plan authorities are to have responsibility for the
different regions of the UK marine area, as defined in section 49.

There is no marine plan authority under the Act for the Scottish inshore region or the
Northern Ireland inshore region. That is because Scotland and Northern Ireland will be
making their own provision for marine planning in those regions under their devolved
legislative powers.
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Section 51: Marine plansfor marine plan areas

156.

157.

158.

159.

160.

161.

162.

163.

164.

165.

This section provides for the creation of marine plans, and sets out certain basic
requirements as to their content and the way in which they are to be prepared.

Subsection (1) allows amarine plan authority to prepare marine plansfor “marine plan
areas’ within its region.

Subsection (2) places a duty on marine plan authorities to seek to ensure that
marine plans are prepared for all parts of regions where the MPS “governs marine
planning” (see paragraph 162 below).

Subsection (3) definesamarine plan. Likethedefinition of an MPSin section 44, marine
plans are defined by reference to who creates them, the process they must follow, and
the content. Subsection (3) requires that marine plans must:

»  beprepared and adopted by the marine plan authority for the marine planning region
in which the marine plan arealies;

» beprepared in accordance with the process set out in Schedule 6; and

» state the marine plan authority’s policies for contributing to the sustainable
development of the marine plan area.

Subsection (5) requires that a marine plan must identify the area to which it applies —
this may be through a map or chart, or by other means.

Subsection (6) specifiesthat amarine plan must bein conformity with any MPSwhich
“governs marine planning” for that marine plan area, unless relevant considerations
indicate otherwise. Marine plans are intended to set out how the policies and objectives
stated inthe MPS apply at thelocal level, based on information about specific activities
and processes taking place in that area. This ensures that there is a close link between
the general policy inthe MPS and how it is applied to specific situationsin plans.

Subsection (7) explains when an MPS “governs marine planning”. The MPS must have
been adopted by the policy authority which is also the marine plan authority for the
marine planning region which includesthe areaof the plan, must not have been replaced
or withdrawn and that policy authority must not have withdrawn from the plan.

Subsection (8) requires a marine plan prepared by a devolved administration to state
whether it includes provision relating to “retained functions’ (that is, powers and duties
which have not been devolved: see section 60 for the meaning of these terms).

Subsection (9) provides that a marine plan may also contain supporting statements and
information, and subsection (10) provides for any conflict between the policiesin the
marine plan and any supporting information to be resolved in favour of the plan. See
the notes on section 44 above for further explanation.

Subsection (11) states that a marine plan comes into effect when it has been adopted
and published in accordance with Schedule 6. Once a marine plan comesinto effect in
thisway, it hasalegal effect on decisionswhich affect the UK marine area (see sections
58 to 60).

Section 52: Amendment of marine plan

166.

This section enables amarine plan authority to amend amarine plan. An amendment to
amarine plan must be prepared and adopted in accordance with Schedule 6 in exactly
the same way as the origina plan. Where a marine plan is amended, subsection (2)
provides that any reference in the Act to a marine plan include areference to amarine
plan as amended.
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Section 53: Withdrawal of marine plan

167.

168.

169.

170.

Likean MPS, if themarine plan authority comesto the conclusion that thereisaproblem
with the plan which it does not want to, or cannot, rectify by making an amendment —
for instance if it decides that the plan must cease effect immediately — a marine plan
may be withdrawn.

When a marine plan authority decides to withdraw a marine plan, it must publish a
notice in the appropriate Gazette(s). For plansin the English or Welsh inshore regions,
this is the London Gazette. For al offshore plans, notices must be published in the
London, Edinburgh and Belfast Gazettes.

This section also allows the Secretary of State to withdraw his agreement to a plan
prepared by any of the other marine plan authorities (if his agreement was required to
the plan’s adoption). If he decides to withdraw his agreement to the plan, he must give
notice to the marine plan authority, which then has 7 days to withdraw the plan (by
publishing a notice in the appropriate Gazette(s)).

The marine plan authority must also bring the withdrawal to the attention of anyone
likely to be interested in or affected by it, as well as members of the genera public.

Section 54: Duty to keep relevant matters under review

171

172.

173.

174.

This section requires the marine plan authorities to keep under review matters which
may affect their functions of identifying marine plan areas, and preparing plans for
them. This is to ensure that marine plan authorities stay up-to-date with what is
happening in their region of the marine area, which they need to know about in order
to make effective planning decisions in their region.

Subsection (2) sets out a non-exhaustive list of the kinds of things which amarine plan
authority ought to keep under review.

Subsection (3) requires an authority, on areview, to consider how the matters described
in subsection (2) might be expected to change, and the effect that any such changes
might have on the authority’s region and its sustainable development.

Subsection (4) makes clear that the reference in subsection (1) to “cultural” includes
“historical and archaeological” characteristics.

Chapter 3: Delegation of Functions Relating to Marine Plans

Section 55: Delegation of functionsrelating to marine plans

175.

176.

177.

This section enables a marine plan authority to direct another public body to carry
out some of its marine planning functions, by giving it a direction. The Government’s
intention is that this power will be used to delegate functions of the Secretary of State
to the Marine Management Organisation.

Subsection (3) requires the marine plan authority to obtain the public body’s consent
before making the direction. Since public bodies may generally only do thingsthat they
have specific powers to do, subsection (4) compels the public body to comply with
the direction and states that it is taken to have any necessary powers to carry out the
functions delegated to it.

Subsections (5) to (7) set out which functions may be delegated in thisway. A marine
plan authority may delegate any of the functionsin Chapter 2 (apart from the “excepted
functions”) and the duty to monitor and report on the effects and effectiveness of marine
plansin section 61. The functions in Chapter 2 which may be delegated include:

e preparing a marine plan for a marine plan area in accordance with the procedure
in Schedule 6 (section 51);
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e amending amarine plan (section 52); and
»  Kkeeping relevant matters under review (section 54).

The “excepted functions’ which must be carried out by the marine plan authority and
may not be delegated are:

e adopting a marine plan (paragraph 15 of Schedule 6); and
» withdrawing amarine plan, or withdrawing agreement to amarine plan (section 53).

In addition, functions of the Secretary of Statein his own capacity may not be del egated
by adirection under this section (see subsection (7)). These functions include agreeing
to the publication of statements of public participation and consultation drafts by the
devolved administrations, and agreeing, or withdrawing agreement, to the adoption of
their final marine plans.

Section 56: Directions under section 55: supplementary provisions

180.

181.

182.

183.

184.

This section contains a number of additional rules about directions issued under
section 55.

Subsection (1) requires the authority to publish the direction in away that will bring it
to the attention of anyone likely to be interested in or affected by it.

Unlessthe marine plan authority has specified otherwisein the direction, subsection (2)
prevents the authority from exercising the functions it has delegated, for aslong asthe
direction isin force. Subsection (3) sets out how the marine plan authority may make
exceptionsto thisrule.

Subsection (4) enables amarine plan authority to impose terms, conditions, obligations
or requirements on the way a public body exercises any marine planning functions
delegated toit, and al so enabl esthe terms of the del egation to make financial provisions
(for exampleto enablethe public body to receivefunding for carrying out thefunctions).

Subsection (5) enables a marine plan authority to delegate its functions differently for
different areas or cases or to different bodies.

Section 57: Directions to public bodies as regards performance of delegated
functions

185.

186.

This section applies where a marine plan authority has delegated some of its planning
functions by directions under section 55. It enables the marine plan authority to give
further directions to a public body to which it has delegated functions, setting out how
those functions should be performed.

Subsection (3) requires the marine plan authority to consult the public body before
giving any directions under this section. Subsection (4) requires the public body to
comply with any directionsgiventoit, which must also be published by the marine plan
authority in accordance with subsection (5).

Chapter 4: Implementation and Effect

Decisions affected by an MPS or marine plan

Section 58: Decisions affected by marine policy documents

187.

This section makes provision about the effect which “the appropriate marine policy
documents” are to have on the taking of certain decisions by public authorities. The
documents that may be appropriate marine policy documents are the MPS and any
marine plans. Therulesfor determining whether the MPS or any particular marine plan
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is an appropriate marine policy document in any article case are set out in section 59
(as read with section 60).

Subsection (1) providesthat all authorisation and enforcement decisions must be taken
in accordance with any relevant MPS and plans, unlessrelevant considerations indicate
otherwise. Subsection (2) requiresthat public authorities givetheir reasonsif they make
decisions which do not follow the MPS or plans.

Subsection (3) requiresthat public authorities have regard to any relevant MPS or plans
when taking any decision which relatesto afunction capable of affecting the UK marine
area (other than an authorisation or enforcement decision).

Subsection (4) defines“ authorisation or enforcement decisions’. These decisionsrelate
to the licensing (or other authorisation) of particular activities which affect, or might
affect, the whole or any part of the UK marine area, the conditions attached to those
authorisations, and the enforcement action to be taken with a view to securing that
any such activities are carried out only under a licence, and in accordance with any
conditions attached to the licence, and not in breach of any prohibition or restriction.
The closing words provide that decisions under the Planning Act 2008 on applications
for development consent for nationally significant infrastructure projects are not
“authorisation or enforcement decisions’. As such, they are decisions within the scope
of subsection (3), which requires public authorities to have regard to marine policy
documents when making decisions.

Subsection (5) inserts a new paragraph into section 104(2) of the Planning Act 2008,
requiring the Infrastructure Planning Commission (established under that Act) to
have regard to “the appropriate marine policy documents” when making decisions on
applications for nationally-significant infrastructure projects.

Subsection (6) includes some further definitions of terms used in this section.

Section 59: The appropriate marine policy documents

193.

194.

195.

196.

This section sets out the rules for determining whether an MPS or plan applies to a
particular decision.

Subsections (3) and (4) relate to the effect of marine plans on decisions. The effect of
subsection (3) is that a marine plan applies to any decision which relates to the area
covered by the marine plan, unless subsection (4) applies. The effect of subsection (4)
is that a marine plan for an area in the Northern Ireland, Scottish or Welsh offshore
region, or the Welsh inshore region, is not an appropriate marine policy document for
decisions relating to the exercise of retained functions (that is, functions which are not
devolved) unless the marine plan states that:

» itincludes provision for retained functions;
e it wasadopted with the agreement of the Secretary of State; and

» it was prepared and adopted whilst an MPS governed planning for the part of the
marine area to which the plan relates.

Subsection (5) relates to the effect of an MPS on decisions. Since an MPS will always
have been adopted by the Secretary of State, it will be relevant to al decisionsrelating
to the English inshore or offshore region, and those relating to the exercise of retained
functions in the other marine planning regions. An MPS will also be relevant to
decisions relating to the exercise of devolved functions in the other marine planning
regions if the marine plan authority for the region has adopted the MPS in its capacity
asapolicy authority.

An MPS adopted by the Scottish Ministers or Department of the Environment in
Northern Ireland will also be relevant to decisions relating to their respective inshore
regions, even though there are no “marine plan authorities’ for those regions. For this
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reason, subsection (6) provides that, for the purposes of subsection (5)(f), the Scottish
Ministers and DoENI are to be treated as the marine plan authorities for the Scottish
inshore region and the Northern Ireland inshore region respectively.

Subsection (7) defines some of the terms used in this section.

Section 60: Meaning of “retained functions’ etc.

198.

190.

200.

201.

202.

203.

204.

205.

This section provides that, unless afunction fallsinto one of three categories set out in
subsection (1)(a) to (e), it is aretained function.

The first category consists of functions exercisable by Ministers in the devolved
administrations or by Northern Ireland departments (see subsections (1)(a) to (c) and
(2)). These functions include functions which are exercisable concurrently or jointly
with the Secretary of State insofar as they are in fact exercised by those Ministers or
departments. (To the extent that such functions are exercised by the Secretary of State,
they are retained functions.)

The second category consists of “secondary devolved functions’ (see subsections (1)
(d), (3) and (4)). This category consists of functions exercisable in relation to each
devolved marine planning region by public authorities other than the policy authorities
or other ‘government-level’ bodies (hence secondary). These public authorities are
collectively labelled “non-departmental public authorities’.

Thedefinition of “secondary devolved functions’ isdlightly different for each devolved
administration, reflecting the variations in the devolution settlements (subsection (4)).
In particular, it needs to take account of executively devolved functions, where the
power to exercise a function may have been devolved but the relevant devolved
legislature does not have the power to legidate in respect of it. For example, Scottish
Ministers have the power under the Marine and Coastal Access Act to prepare marine
plans for the Scottish offshore region, but the Scottish Parliament cannot legidate for
marine planning in the offshore area.

When anon-departmental public authority is carrying out functions under the oversight
or control of the relevant devolved Ministers (or NI department), it becomes a
“Scottish”, “Northern Ireland” or “Welsh non-departmental public authority” (defined
in subsection (10)). For example, when exercising functions in relation to the Welsh
marine region, the Environment Agency would be a “Welsh non-departmental public
authority” to the extent that its exercise of those functionsis subject to direction by the
Welsh Ministers.

“Secondary devolved functions’ are therefore defined for each region by reference to:

* Functions carried out under the control of the devolved administration (whether or
not the relevant legis ature would have competence); and

* Functions relating to matters which are within the competence of the relevant
devolved legidature.

Thefinal category of functions which are not retained functions are “relevant ancillary
functions’ (see subsections (1)(e) and (5)).

Thisfinal category covers functions exercised by non-departmental public authorities
in relation to other devolved functions. These are predominantly advisory functions
(for example many public authorities have functions of giving advice to ministers and
other public authorities on how to carry out their functions). Thisprovision ensuresthat
any such advice is given on the same basis as the actual substantive function to which
it relates. For example, when the Environment Agency provides advice to the Welsh
Ministersin relation to their functions, the Environment Agency will be a“Welsh non-
departmental public authority”.
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However, functions will not be treated either as secondary devolved functions or as
ancillary functionsif the UK government has substantive functionsin relation to them
(subsection (6)). Where the UK government only has relatively minor functions (for
example giving consent to, or being consulted about, the exercise of adevolved function
— subsections (7) and (8)) then that is not sufficient to stop it being devolved — insofar
as it is exercised by the devolved public authority. (The UK function of giving that
consent, or responding to the consultation is of course not devolved.)

Subsection (9) contains additional definitions of some of the terms used in this section.

Monitoring and reporting

Section 61: Monitoring of, and periodical reporting on, implementation

208.

200.

210.

211.

212.

213.

Subsection (1) sets out in summary the duties imposed on marine plan authorities by
this section. First, each marine plan authority isto monitor and report on the effectsand
effectiveness of its existing plans, and second, it isto report every six years until 2030
on the way it has used, and intends to use, its marine planning powers.

Subsections (2) and (3) set out the scope of the duty of marine plan authorities to keep
the effects, and effectiveness, of marine plans under review. Such reports must also
cover any progress towards achieving any objectives set out for that region in the MPS.

Subsections (4) to (8) require marine plan authorities to report on this review at least
every three years after each plan is adopted, and decide after each report whether or not
the plan needs to be amended or replaced. Reports under this subsection must be laid
before the appropriate legislature.

Subsection (9) makes clear that “replacing” aplan means preparing and adopting anew
plan and withdrawing the existing one.

Subsections (10) to (13) impose the second reporting duty, requiring marine plan
authorities to report at least every six years until 2030 on the marine plans they have
prepared, and their intentions as to the amendment of existing plans or preparation of
additional plans. Again, these reports must be laid before the appropriate legislature.

Subsection (14) defines the appropriate legislatures.

Chapter 5: Miscellaneous and General Provisions

Validity of documents under thispart

Section 62: Validity of marine policy statement and marine plans

214.

215.

216.

217.

This section sets out how people may challenge the content of marine policy documents
(or amendments to them) in court. Subsection (3) provides that such challenges may
only be brought in accordance with this section.

Subsection (4) providesthat the only groundsfor challengeto a“relevant document” are
that the document is not within the appropriate powers, or that a procedural requirement
has not been complied with (see subsection (6) for definitions of “ appropriate powers”
and “procedural requirement”). Only a person aggrieved by a relevant document may
bring a challenge against it.

Subsection (5) requires that any such challenges are brought within 6 weeks of the
adoption of the relevant document.

Subsection (6) identifies the appropriate court for bringing challengesin different parts
of the UK, and defines “ appropriate powers’ and “procedural requirement”.
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Section 63: Powers of the court on an application under section 62

218.

2109.

220.

221.

222.

223.

224.

This section sets out the powers of acourt hearing achallengeto the validity of amarine
policy document.

Subsection (2) enables acourt to make an interim order, suspending the operation of all
or part of adocument until the legal proceedings are over.

Subsection (3) sets out the conditionswhich must be satisfied before the court may grant
any of the remedies set out in subsection (4). The court must be satisfied either that the
marine plan authority (or its delegate) acted outside or beyond the relevant powersin
relation to the document, or that the applicant has been substantially prejudiced by a
failure to meet a procedural requirement.

If the court is satisfied that one of the conditions in subsection (3) has been met,
subsection (4) enablesthe court either to quash the document or remit it (in effect, send
it back) to a person or body involved in its preparation, adoption or publication.

Subsections (5) and (6) then enable the court to give directions relating to whether the
document should be treated as adopted or published and to procedural or other steps
which should be taken to ensure that whatever was wrong with the document is put
right, without necessarily having to start the whole preparation process again from the
beginning.

Subsection (7) states that the court is able to quash or remit only part of a relevant
document, or the whole document.

Subsection (8) refers back to the definitions used in section 62.

I nter pretation and Crown application

Section 64: Interpretation and Crown application of this Part

225.

This section sets out how certain terms used within Part 3 of the Act should be
interpreted and states that the Crown is bound by the planning provisions.

Part 4: Marine Licensing

Chapter 1: Marine Licences

Sections 65 and 66: Requirement for licence; Licensable marine activities

226.

227.
228.

229.

Anyone undertaking an activity mentioned in section 66 will need to obtain a licence
from the appropriate licensing authority, subject to any exemption provided for in the
Act.

The appropriate licensing authority for any areais specified in section 113.

The list of licensable activities is similar to that covered by the Act’s predecessor,
Part Il of the Food and Environment Protection Act 1985 (*FEPA™). One of the main
differences is dredging. Under FEPA only some forms of dredging were licensable,
namely those that involved the removal and dumping of sediment elsewhere at sea.
For example, hydrodynamic and plough dredging that involve the use of water jets
or ploughs, respectively, to move sediment along the sea bed were not licensable.
Aggregate dredging which involves the removal of sediment but for use on land was
also not licensed under FEPA. Item 9 of subsection (1), as read with subsection (2)(a),
make all forms of dredging within the UK marine licensing area licensable under this
Part. Section 75 provides an exemption from the need for amarine licence for dredging
aready authorised under a Harbour Order or other local Act.

Thelist of licensable activitiesis self-explanatory. In summary:
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e All vessdls, aircraft or structures, regardless of their country of origin, will need
a licence to deposit, scuttle or incinerate any object or substance within the UK
marine licensing area;

» All vessdls, aircraft or structures, regardless of their country of origin, whereit is
their intention to engage in such an activity anywhere at sea, will need alicence to
load or begin towing in the UK marine licensing area; and

e British vessels, aircraft or structures will need a licence to deposit, scuttle or
incinerate any object or substance anywhere at sea. British vessels, aircraft or
structures are defined in section 115.

By virtue of section 85, it is an offence to engage in a licensable activity without the
requisite licence or in away that breaches the conditions attached to that licence.

The list of activities that need a licence may be amended by order. Each licensing
authority may produce such an order for activities within its competence. This order
making power cannot be delegated to another body under the powers given in
section 98.

Sections 67 and 68: Applications; Notice of applications

232.

233.

234.

235.

236.

237.

238.

The licensing authority, by virtue of these sections, may specify in what form an
application for amarine licence should be submitted and may charge an application fee.
The licensing authority may vary these requirements for different cases. Fees will be
set according to regulations made by the licensing authority.

The licensing authority may require any supplementary information or investigations
it thinks are necessary to be able properly to assess an application. If, as part of the
assessment of the application the authority undertakes additional investigations or tests,
then it will be able to recover the costs from the applicant.

If an applicant fails to provide any such information, or fails to pay the associated fee,
then the licensing authority may refuse to proceed with an application entirely or until
the failure is remedied.

On receipt of an application, the licensing authority must, subject to section 68(7),
secure that any application for a marine licence is advertised in a manner that will
bring it to the attention of those likely to be interested in it. It may either advertise the
application itself or ask the applicant to do so on its behalf.

It must also notify, or require the applicant to notify, any local authority in whose area
the activity is proposed (wholly or in part) to be carried on (whether or not notice has
been published under subsection (1)).

Subsections (7) and (8) givethelicensing authority the discretion to lift the requirement
to publicise or give notice if it thinks that a particular application should not be
published or notified. This would be the case, for example, where it was clear to the
licensing authority that the operation under consideration would have no impact on
others and providing notice would serve no function other than to delay a decision on
the application and increase the costs of the project unnecessarily. Section 68(7)(b) and
(8)(b) makes provision for the specific case where the Secretary of State decides that
giving notice would be prejudicial to the interests of national security.

The licensing authority may refuse to proceed with an application if publication or
notice has not be given where it was required to have been; it may also refuseto proceed
if any costs of publishing or giving notice which are due to the licensing authority are
outstanding.
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Sections 69 and 70: Determination of applications; Inquiries

239.

240.

241.

242.

243.

When determining an application for amarine licence the licensing authority must have
regard to the need to protect the environment; the need to protect human health; the
need to prevent interference with legitimate uses of the sea; and such other matters as
the authority thinks relevant.

The reference to the “environment” includes the local and global environment;
the natural environment; and, by virtue of section 115(2), any site of historic or
archaeological interest. The natural environment may include the physical, chemical
and biological state of the sea, the sea-bed and the sea-shore, and the ecosystems within
it, or those that are directly affected by an activity, whether within the marine licensing
area or otherwise.

L egitimate uses of the seainclude (but are not limited to): navigation (including taking
any steps for the purpose of navigational safety); fishing; mineral extraction; and
amenity use.

During its assessment of an application the licensing authority may actively seek views
and comments from expert bodies on matters where they have expertise relevant to
the application. It must also take into account any comments it receives from other
interested parties. The licensing authority may hold an inquiry in connection with the
determination of the application.

A licensing authority may set out further details in regulations as regards the procedure
for applications and how it grants them.

Section 71: Licences

244,

245.

The licensing authority may, by virtue of this section, impose conditions on any
licence it grants. Examples of the sorts of conditions that may be imposed are given in
subsection (3); these are very similar in effect to those that could be imposed by the
Act’'s predecessor, FEPA. However, under FEPA, conditions could only be imposed
that governed the original carrying out of an activity. Subsection (2)(b) allows the
licensing authority to attach conditions that will govern the behaviour of the licensee
after the carrying out of the authorised activities. For example, under FEPA adevel oper
would obtain alicence to build ajetty and the conditions attached to the licence would
only cover the activity of building that jetty. Under the Act, the samelicence could also
include conditions relating to precautions to be taken when using the jetty once it has
been built and also how the jetty should be dismantled and removed from the sea once
itsactivelifeisover.

In the particular case of licensing the construction, ateration or improvement of works,
licence conditions may bind persons other than those to whom the licenceis given. The
persons who may be bound are those that own, occupy or enjoy the use of the works.
There is a similar provision in section 34(4A)(b) of the Coast Protection Act 1949
(*CPA”) though not in FEPA, asthe consequences of using theworks primarily relateto
obstructing navigation (the subject matter of the CPA). Given that the Act subsumesthe
CPA’s navigational remit under the interpretation of “interference with legitimate uses
of the sea’, the Act also includes this provision. Such persons may commit an offence
in failing to comply with the condition in the circumstances described in section 85.

Section 72: Variation, suspension, revocation and transfer

246.

Thelicensing authority may vary, suspend or revoke alicencein certain casesby notice.
These may include, for example, where there has been a breach of conditions or where
there has been a change in circumstances relating to the environment or human health.
A licence may not be suspended for more than 18 months.
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247.  On receipt of an application from the licensee, the licensing authority may transfer a
licence from one nhamed person to another. Licensees themselves cannat transfer their
licences.

248.  Where a licensing authority has delegated its function to another organisation (see
section 98), any licences issued before the delegation may be varied, revoked or
transferred by the new body asif it had issued the original licence (section 99(6)).

Section 73: Appeals against licensing decisions

249.  Each appropriate licensing authority is under an obligation to establish a mechanism
through which an applicant for amarinelicence may appeal against itsdecisiontorefuse
to grant alicence or against any of the conditions attached to one.

Chapter 2: Exemptions and Special Cases
Exemptions

Sections 74 and 75: Exemptions specified by order; Exemptionsfor certain
dredging etc activities

250. The licensing authority may, by order, either exempt activities from the need for a
licence completely, or specify conditions which, if met, will mean the activity may be
exempted from the need for a licence. Examples of the sorts of activity which might
be covered by such exemptions are the routine re-distribution of sand along a beach or
minor repairsto seawalls. Conditions may include the requirement for approval prior to
the activity proceeding, in order for the activity to be exempt. This order-making power
cannot be delegated to another body under the powers given in section 98.

251.  Indeciding whether to make an order, the licensing authority must have regard to the
need to protect the environment, the need to protect human health, the need to prevent
interference with legitimate uses of the sea, and such other matters as the authority
thinks relevant.

252. Where a particular dredging operation or a deposit of dredged materias is already
authorised under any of the legislation in subsection (3) of section 75, that particular
operation will not need an additional marine licence.

Section 76: Dredging in the Scottish zone

253. Marinelicensing as described in this Part does not apply to any dredging done, in the
exercise of the specified functionsin subsection (2), in the Scottish zone for the purpose
of extracting minerals.

Section 77: Oil and gas activities and carbon dioxide storage

254.  This section exempts from the need to obtain a marine licence certain activities
licensable under the Petroleum Act 1998 or the Energy Act 2008. The exempted
activities are listed in subsection (1). Subsections (3) and (4) place geographical
restrictions on the exemption.

Special provisionsin certain cases

Section 78: Special procedure for applications relating to harbour works

255.  This section takes effect where a marine licence is required and an application for a
harbour order (for example in respect of certain harbour works) has been, or is likely
to be, made.

256.  Insuch casesthe authority granting, or likely to grant, the harbour order, in conjunction
with the marine licensing authority, if it is a different body, may issue a notice to the
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applicant stating that both the application for aharbour order and the application will be
subject to the same administrative procedure. That procedure will secure that the two
related applications for the two different permissions are dealt with in parald at the
sametime rather than in sequence. In cases where only one of the applications has been
received, that application must not be dealt with until the other application isreceived.

When both applications have been received the process that the applications will go
through is that which is to be determined by the Secretary of State in any order made
under subsection (6). That order may modify the process as specified in the Harbours
Act 1964 and disapply any provision of the marine licensing process.

Section 79: Special procedure for applications relating to certain electricity works

258.

250.

260.

This section takes effect where both a marine licence and consent under section 36 of
the Electricity Act 1989 (in relation to offshore generating stations) are required.

In such cases the authority to determine consent under section 36 of the Electricity
Act, in conjunction with the marine licensing authority, if it is a different body, may
issue a notice to the applicant stating that both the application for a section 36 consent
and the application for a marine licence will be subject to the same administrative
procedure. That procedure will secure that the two related applications for the two
different permissions are dealt with in parallel at the same time rather than in sequence.
In cases where only one of the applications has been received, that application must not
be dealt with until the other application is received.

When both applications have been received the process that the applications will go
through is that which is to be determined by the Secretary of State in any order made
under subsection (6). That order may modify the process as specified in the Electricity
Act 1989 and disapply any provision of the marine licensing process.

Section 80: Electronic communications apparatus

261.

262.

263.

This section removes the obligation for an operator to apply to the Secretary of State
for a licence under the Electronic Communications Code (“the Code”), as set out in
Schedule 2 to the Telecommunications Act 1984. The carrying on of activities in
connection with submarine cable-laying or the removing of any submarine cable is
licensable under the marine licensing regime established by Part 4 of the Act instead.

The licensing authority must not grant a licence for an activity that amounts to or
involves the exercise of a right conferred by paragraph 11 of the Code unless it is
satisfied that adequate compensation arrangements have been made for loss or damage
suffered in consequence of that activity.

Thisin no other way affects the rights granted to operators by other parts of the Code.

Section 81: Submarine cables on the continental shelf

264.

In the case of certain submarine cables, this section restricts the application of the
marine licensing regime as respects their laying or maintenance. The effect of the
section, as read with the other provisions of Part 4, is asfollows-

e a cable constructed or used in connection with any of the activities specified
in subsection (5) (mineral exploration and exploitation activities etc) is fully
licensable anywhere in the UK marine licensing area;

» thefollowing rules apply to acable that is not constructed or used for any of those
purposes (an “exempt cable’);

» if the whole of an exempt cable is beyond the seaward limits of the territorial sea,
the cable is not subject to any requirement for amarine licence;

» if thewhole of an exempt cable is within those limits, the cable isfully licensable;
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» if part of an exempt cableis, but part is not, within those limits, amarine licenceis
needed, but only in relation to the laying (and not the maintaining) of the part of the
cable that is within those limits, and the licensing authority must grant the licence
though it may attach conditionsto it as respects the laying of that part of the cable.

Section 82: Structuresin, over or under a main river

265.  In cases where an activity requires a licence under the Act, and would otherwise also
reguire consent under section 109 of the Water Resources Act 1991, the Environment
Agency may remove the need for separate consent under the Water Resources Act by
issuing a notice to that effect to the applicant.

Section 83: Requirements for Admiralty consent under local legislation

266. In cases where an activity requires a licence under the Act, and would otherwise also
reguire consent from the Admiralty under any local legislation, the Secretary of State
may remove the need for that separate consent by issuing a notice to that effect.

Section 84: Byelaws for flood defence and drainage purposes

267. In cases where an activity requires a licence under the Act, and would otherwise
also require consent from the Environment Agency under any of its byelaws under
Schedule 25 to the Water Resources Act 1991, the Environment Agency may remove
the need for that separate consent by issuing a notice to that effect.

Chapter 3: Enforcement
Offences

Section 85: Breach of requirement for, or conditions of, a licence

268. Itisan offencefor aperson to carry out alicensable activity (as defined in section 66)
without alicence or to do so in a manner that breaches any conditions of alicence.

269.  With regard to the construction, ateration or improvement of any works, any person
who owns, occupies or enjoys the use of the works and is, by virtue of section 71(5),
bound by specified conditions in a licence is not to be taken to have committed an
offence unless the enforcement authority has served a notice on the person identifying
the particular condition and specifying a period within which the condition must be
complied with, and the person fails to comply with the condition within that period.

270.  Subsection (4) states the penalties for committing any such offence.

Section 86: Action taken in an emergency

271.  If aperson undertakesalicensable activity without alicence but does so for the purpose
of securing the safety of a vessel, aircraft or structure, or for the purpose of saving
life, the person has a defence against a charge under section 85(1). However, thisis
dependent on the person informing the licensing authority within a reasonable time
of the matters specified in subsection (2); on the steps taken being necessary and
reasonable; and on it not being the person’ s fault that the emergency occurred.

Section 87: Electronic communications: emergency works

272.  Thescope of emergency worksunder the Electronic Communications Code (Schedule 2
to the Telecommunications Act 1984) (“the Code”) isbroader than the defence provided
by section 86 of the Act. For example, emergency works under the Code include works
to put right any interruption in service provided by an operator’s system. This section
therefore provides a defence against any charge brought under section 85(1) of the Act
wherethe activity in questioniscarried out by an operator or relevant undertaker, within
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paragraph 23 of the Code, for the purpose of executing emergency works, within the
meaning of the Code.

Section 88: Activity licensed by another State

273.

274.

Thereisafurther defence to the undertaking of certain activities without alicence. The
activities are those mentioned in subsection (2) —namely the depositing or incineration
of any substance or object, or the scuttling of a vessel or floating container, from a
British vessel, aircraft or structure, in non-UK waters. For the defence to be applicable,
the vessel, aircraft or structure must have either been loaded (in the case of making a
deposit or incineration), or started itsjourney (in the case of scuttling) in a State that is
party to theinternational Conventionsidentified in subsection (5). Under subsection (4)
the activity must also have been undertaken in pursuance of, and in accordance with, a
licence issued by the appropriate authority in that State.

The Secretary of State may amend subsections (5) and (6) to give effect to any
international agreement which alters or replaces any Convention or Protocol mentioned
in those subsections.

Section 89: Information

275.

It is an offence for a person who is applying for a new licence, or for the variation
or transfer of an existing licence or who, in complying, or purporting to comply, with
obligations imposed either by this Part or a licence, knowingly or recklessly supplies
false or misleading information, or intentionally failsto disclose any material particular.
Penalties set out in subsection (3) apply if an offence has been committed.

Enfor cement notices

Section 90: Compliance notice

276.

277.

278.

A person carrying on a licensed activity in a manner that breaches the conditions of
the licence may be issued with a notice requiring compliance. Such a notice is called
a compliance notice.

An enforcement authority, as defined in section 114, may issue a compliance noticein
al circumstances where licence conditions have been breached, except where serious
harm to either the environment or human health has occurred or is likely to occur,
or where the activity has serioudy interfered, or is likely seriously to interfere with,
legitimate uses of the sea. A compliance notice may be served, for example, in case of a
technical breach. The enforcement authority will be able to use other enforcement tools
available to it, such as a stop notice or an emergency safety notice, where the breach
has led to serious harm or serious interference.

A compliance notice must state the enforcement authority’s reasons for issuing the
notice, the steps which the enforcement authority requires to be taken, and the period
within which any steps required should be compl eted.

Section 91: Remediation notice

279.

280.

A person who has carried on or is in the process of carrying on a licensable activity,
either without a licence or with a licence but in a manner that breaches the conditions
of the licence and who has caused, is causing or is likely to cause any of the results
described in subsection (5), may be issued with a remediation notice. Thisis a notice
requiring the person to take “remedial or compensatory steps’ (described in more detail
below) or to pay a sum representing the cost of taking such steps.

The enforcement authority may issue a remediation notice in cases where harm to the
environment or human health has occurred, is occurring, or islikely to occur, or where
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the activity has interfered is interfering or is likely to interfere with legitimate uses of
the sea.

The enforcement authority may only issue a remediation notice after they have
consulted the person to whom they intend to issue the notice.

The*remedia or compensatory steps’ which aremediation notice may regquire aperson
to take are steps to protect the environment or human health, or to prevent interference
with legitimate uses of the sea, or to prevent, minimise, remedy or mitigate the effects
of the harm or interference in question, or to restore the condition of any place affected
by the activity, or for any other purpose which the enforcement authority considers
appropriate, or to pay a sum representing the cost of taking such steps. A remediation
notice may require steps to be taken at a site other than the one affected by the harm
or interference (see subsection (9)(f)). It may not be reasonably possible to restore the
wholeor part of asiteto the condition it would have been in had the harm or interference
not been caused, so stepsto betaken at another site may be considered more appropriate.
This could occur for instance where steps to be taken would be disproportionately
expensive compared to the gain achieved or the best course of action may be to allow
the site to recover naturally over time.

A remediation notice could be served in addition to astop notice (see section 102). This
would bethe case, for example, where an enforcement authority puts animmediate halt
to a damaging activity and then requires the operator to put right the damage already
caused.

A remediation notice must state the enforcement authority’s reasons for issuing the
notice; any remedial or compensatory stepsto be taken, or any sum to be paid in respect
of the cost of taking such steps; and the period within which any such steps are to be
completed or any such sum is to be paid. The requirements contained in a remediation
notice must be reasonable.

Section 92: Further provision as to enforcement notices

285.

286.

All compliance and remediation notices must be in writing (see the definition of notice
in section 322(1)). They must be served on the person carrying on or in control of the
activity in question, and may, if alicence has been granted for that activity to another
person, also be served on the licensee. Notices may be varied or revoked by the issue
of afurther notice.

It isan offenceto fail to comply with a notice.

Civil sanctions

287.

The fixed and variable monetary penalties and processes described in the following
sections are based on those in the Regulatory and Enforcement Sanctions Act 2008.

Section 93: Fixed monetary penalties

288.

289.
290.

291.

This section enables the licensing authority by order to grant to the appropriate
enforcement authority the power to issueafixed monetary penalty to apersoninrelation
to an offence under this Part.

The appropriate enforcement authority is defined in section 115(1).

The appropriate enforcement authority may impose a fixed monetary penalty only if
it is satisfied beyond reasonable doubt that the person has committed the offence in
guestion.

The amount of a fixed monetary penalty will be specified by the order and may not
exceed the maximum fine that could be imposed on conviction of the offence in
guestion. Different provision may be made for different cases.
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Section 94: Fixed monetary penalties: procedure

292.

This section specifies certain minimum reguirements that the licensing authority must
ensure that any fixed monetary penalty regime includes. In particular, when imposing
the penalty the enforcing authority must be required to issue a notice of intent to
the person setting out the information specified in subsection (3), and providing the
person with an opportunity to discharge the liability by payment of a prescribed sum.
Alternatively aperson may make representations, in accordance with subsection (2)(c)
(). The authority may decide to impose a fixed monetary penalty by a “final notice”
which must contain the information specified in subsection (5). A person on whom a
final noticeis served has aright of appeal. Subsection (6) states the minimum grounds
for appeal that must be available.

Section 95: Variable monetary penalties

293.

294.
295.

296.

This section enables the licensing authority by order to grant to the appropriate
enforcement authority the power to issue a variable monetary penalty to a person in
relation to an offence under this Part.

The appropriate enforcement authority is defined in section 115(1).

The appropriate enforcement authority may impose a variable monetary penalty only
when satisfied beyond reasonable doubt that the person has committed the offence.

The enforcement authority will determine the amount of the variable monetary penalty
on a case-by-case basis.

Section 96: Variable monetary penalties: procedure

297.

This section specifies certain minimum requirements that the licensing authority
must ensure that any variable monetary penalty regime includes. In particular, when
imposing the penalty the enforcing authority is required to issue a natice of intent to
the person which must contain the information specified in subsection (3) and must
provide the person with an opportunity to discharge the liability by making a payment
or offering an undertaking (for example, remediation works or another kind of activity).
Alternatively a person may make representations against the imposition of the natice.
The authority may decide to impose a variable monetary penalty by a “final notice’
which must contain the information specified in subsection (6) and the authority will
take into account any representations it has received. A person on whom afinal notice
is served has aright of appeal. Subsection (7) sets out the minimum grounds for appeal
that must be available.

Section 97: Further provision about civil sanctions

298.

Schedule 7 makesfurther provisioninrelation to thecivil sanctionsthat may beimposed
under this Part.

Chapter 4: Delegation

Sections 98 and 99: Delegation of functionsrelating to marine licensing; Orders
under section 98: supplementary provisions

299.

The licensing authority may by order delegate any of its delegable marine licensing
functions, as defined in this section, to such other body as the licensing authority
considers appropriate. The power also extends to conferring on such a body powers
that the licensing authority might confer on an enforcement authority in orders under
sections 93 or 95 that relate to imposing civil sanctions. However, it does not include
the “excepted functions” specified in subsection (6) of section 98, which must remain
the preserve of each licensing authority. This section enables each licensing authority
either to retain the delegable functions described above or to delegate some or all of
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them to another competent body. The Government intends that most of the Secretary of
State’ s licensing functions will be delegated to the Marine Management Organisation
established under Part 1 of the Act.

The body to which any functions are to be delegated under the section must give its
consent before the licensing authority may make the order. The licensing authority may
not exercise any function it has del egated unless the order explicitly permitsit to do so.
There is no minimum or maximum period for which the delegation applies. Different
functions may be delegated to different bodies, or the same function may be delegated
to different bodiesin different cases.

Section 99 enables further provision to be made in an order concerning the exercise of
any delegated functions. Subsection (4) provides alist of the aspects of the licensing
process that the licensing authority may want to regul ate specifically in the order.

Section 100: Directionsto persons as regards performance of delegated functions

302.

This section applies where a licensing authority has delegated any of its licensing
or enforcement functions under section 98. It enables the licensing authority to give
further directionsto a person to whom it has delegated functions, setting out how those
functions should be performed. Subsection (3) requires the person to comply with any
such directions, which must be published by the appropriate licensing authority in
accordance with subsection (4).

Chapter 5: Supplementary

Register

Section 101: Register

303.

304.

Each licensing authority must maintain aregister of information relating to applications
and licences for which it is responsible. It must make the register available to the
public. Each licensing authority must also set out in regulations further provision
regarding the maintenance of its register.

Information must be withheld from the register if disclosure would, in the opinion of
the Secretary of State, be contrary to theinterests of national security or adversely affect
the confidentiality of commercial or industrial information where such confidentiality
isprovided by law to protect alegitimate commercial interest. In the latter case, review
of the excluded information must take place after four years. Thereisapresumption that
after this period the excluded information will be made public unless on an application
by the person to whom the information rel ates the licensing authority determinesthat it
should remain excluded, in which case it will be reviewed in afurther four years. The
existence of commercialy confidential information has to be recorded in the register.

Stop notices and emer gency safety notices

Section 102: Notice to stop activity causing serious harm etc

305.

306.

An enforcement authority may issue a notice to a person prohibiting the person from
carrying on a licensable marine activity if that activity is causing or is likely to cause
serious harm to the environment or to human health or is causing or is likely to cause
seriousinterference with legitimate uses of the sea. Such anoticeiscalled astop notice.

An enforcement authority may issue a stop notice whether or not the person to whom
it isissued has a marine licence or is operating in accordance with the conditions of
the licence.
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A stop notice must state the enforcement authority’ s reasons for issuing the notice, the
date and time that the activity must cease being carried out and any steps required by
the enforcement authority to be carried out to ensure safe cessation.

A stop notice may only bein effect for up to seven days. A stop notice may be extended,
but only up to a combined total period of 35 days. This limit does not apply where the
activity is carried out without a marine licence. In such cases stop notices may remain
in effect until amarine licence is granted for the activity in question.

Section 103: Further provision asto stop notices

309.

310.

Stop notices must be in writing (see section 322(1)). They must be served on the person
carryingon or in control of the activity and, if alicence has been granted for that activity
to another person, may also be served on the licensee. A notice may be revoked or
varied by afurther notice.

It isan offence to fail to comply with a stop notice.

Sections 104 and 105: Emergency safety notices; Further provision as to emergency
safety notices

311.

312.

These sections provide a way to enforce the navigational safety provisions being
repealed in section 36A of the Coast Protection Act 1949 and brought within the
licensing provisions of the Act.

An enforcement authority may issue a notice to a person if it appears that serious
interference with legitimate uses of the seais occurring, or islikely to occur, asaresult
of licensable works. The notice may require the provision of lights, signalsor other aids
to navigation or the stationing of guard ships until the serious interference, or threat of
interference, isremoved.

Other powers

Section 106: Power to take remedial action

313.

Where it appearsthat alicensable marine activity has been carried on without alicence
or in breach of the conditions of alicence, the appropriate licensing authority may carry
out any works that appear to be necessary or expedient for the purpose of protecting
the environment or human health, preventing interference with legitimate uses of the
sea, preventing or minimising, or remedying or mitigating the effects of, any harm to
the environment or any interference with legitimate uses of the sea, or restoring the
condition of any place affected by any such harm or interference.

Section 107: Power to test, and to charge for testing, certain substances

314.

At any person’s request, the licensing authority may perform tests on substances for
their effect on the marine environment, and the authority may charge for that testing.
Substances covered by the testing regime include those used to treat oil or chemicals,
algae or other living or dead organisms that may foul a surface, whether on, in or under
the sea or sea bed, or on avessel, vehicle, aircraft or marine structure.

Appeals against notices under this Part

Section 108: Appeals against notices

315.

Each appropriate licensing authority is under an obligation to establish a mechanism
under which people may appeal its decision to issue a statutory notice. This includes
compliance, remediation, stop, and emergency safety notices.
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Offences. supplementary provision

Section 109: General defence of due diligence

316.

317.

In any proceedings for an offence under Part 4 of the Act, it is a defence under this
section to prove that the person charged took all reasonable precautions and exercised
all due diligence to avoid the commission of the offence.

Subsections (2) to (6) specify some particular circumstances in which the defence is
available and prescribe procedures which apply to the proving of this defence.

Section 110: Offences: jurisdiction

318.

Proceedings for an offence under this Part may be taken, and the offence may for all
incidental purposes be treated as having been committed, in any part of the United
Kingdom. This produces the result that, depending on whether the offenceisto betried
summarily or on indictment, any court in the United Kingdom with jurisdiction to try
an offence summarily or (as the case may be) on indictment will have jurisdiction to
try the offence, even if it was in fact committed at sea.

Application to the Crown

Section 111: Application to the Crown

319.

320.

This Part of the Act applies to the Crown. While the Crown is not criminally liable
for contravening any provision in this Part, certain higher courts may, on receipt of an
application, declare any of its acts or omissions unlawful.

The Secretary of State has the power to certify, in the interests of national security, that
any specified powers of entry should not be exercised on any Crown land specified in
the certificate.

Conseguential and transitional provision

Section 112: Amendments and transitional provision

321.

This section gives effect to Schedules 8 and 9.

I nter pretation

Sections 113: The appropriate licensing authority

322.

323.

324.

This section contains the rules for determining who is the appropriate licensing
authority for any area. This varies depending on both the area and the nature of the
activity.

Subsections (2) and (3) relate to the Scottish offshore region (defined in section 322).
In this region the Scottish Ministers are the licensing authority unless the activity to
be licensed falls within subsection (3). In respect of those activities the Secretary of
State is the licensing authority. Activities licensable by the Secretary of State are those
that relate to oil and gas, Part 6 of the Merchant Shipping Act 1995 or defence, where
the activities that relate to oil and gas or defence are more particularly described in
the subsection. An example of the type of activities that would be licensable in this
region by the Secretary of State is an activity relating to the abandonment of offshore
oil platforms.

Subsections (4) and (5) relate to Wales and the Welsh inshore region (defined in
section 322). In this area the Welsh Ministers are the licensing authority unless the
activity to be licensed falls within subsection (5). In respect of those activities the
Secretary of State is the licensing authority. Activities licensable by the Secretary of
State arethosethat relateto the exploration for, or production of, petroleum, and defence
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activities as defined by subsection (9). Aswith the Scottish offshore region, an example
of the type of activitiesthat would be licensablein this areaby the Secretary of Stateis
an activity relating to the abandonment of offshore oil platforms.

Subsections (6) and (7) relate to Northern Ireland and the Northern Ireland inshore
region (defined in section 322). In this area the Department of the Environment in
Northern Ireland is the licensing authority unless the activity relates to defence of the
realm, as described in subsection (7), for which the Secretary of State is the licensing
authority.

In all other areas the licensing authority is the Secretary of State (subsection (8)).

Sections 114 and 115: Meaning of “ enforcement authority”; Interpretation of this

Part
327.

These sections provide definitions of terms used in this Part.

Part 5: Nature Conservation

Chapter 1: Marine Conservation Zones

Designation of zones

Section 116: Marine conservation zones

328.

329.

330.

331

This section provides a power for the Welsh Ministers, Scottish Ministers and the
Secretary of State (hereafter referred to as“Ministers’) to designate, as the appropriate
authority, areas as marine conservation zones (MCZs) by means of local orders.

Subsections (2) and (3) identify those areas within which an MCZ may be designated.
These include English inshore waters and the offshore waters of England, Wales,
and Northern Ireland (where the Secretary of State is the appropriate authority), the
Welshinshoreregion (wherethe Welsh Ministers are the appropriate authority), and the
Scottish offshore region (where the Scottish Ministers are the appropriate authority).
Marine nature conservation in the inshore waters of Scotland and Northern Ireland isa
matter for Scottish Ministers and Northern Ireland Departments to determine through
their own legidation.

Subsection (6) states that the Scottish Ministers may not designate an MCZ without
agreement from the Secretary of State.

Subsection (7) provides that an MCZ designated by the Scottish Ministers under this
section isto be known as a marine protected area and that references in this Act to an
MCZ designated by the Scottish Ministers should be read as a reference to a marine
protected area.

Section 117: Grounds for designation of MCZs

332.

333.

334.

This section sets out the circumstancesin which Ministers may designatean MCZ. This
must be for the purpose of conserving species of marine floraand fauna, particularly if
they are rare or threatened, or for conserving or protecting marine habitats or features
of geological or geomorphological interest. An MCZ may also be designated for the
purpose of conserving the diversity of marine flora or fauna or habitat, whether or not
they are considered rare or threatened (subsections (1) to (5)).

In this Act, the terms “geomorphologica” (used in Parts 5 and 9) and
“physiographical” (used in Parts 6 and 7) have the same meaning. Each term is
consistent with the previous legidation in the relevant field.

Subsection (2) providesthat the order designating the M CZ must state both the protected
features and the conservation objectives for the MCZ. The level of protection for an
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individual MCZ will depend on the site’s conservation objectives, which may take
account of relevant conservation, socia and economic considerations. The conservation
objectives will need to be clear to ensure that all public authorities understand the
implications of the duties placed on them by sections 125 and 126.

Subsection (7) allows Ministersto take account of the economic or socia consequences
of designation. This ensures MCZs may be designated in such a way as to conserve
biodiversity and ecosystems whilst minimising any economic and social impacts.
Where an area contains features that are rare, threatened or declining, or forms a
biodiversity hotspot, greater weight islikely to be attached to ecological considerations.
Where there is a choice of aternative areas which are equally suitable on ecological
grounds, socio-economic factors could be more significant in deciding which areas may
be designated as an MCZ.

Subsection (8) clarifies that the reference to “socia” consegquences of designating an
MCZ includes any conseguences of doing so for sites of historic or archaeological
interest.

Section 118: Further provision asto orders designating MCZs

337.

338.

339.

340.

This section sets out further requirements for MCZ designations, including the
requirement to specify the boundaries of the designated area.

Subsection (3) providesfor theinclusionin an MCZ of any island regardless of whether
theland lies above mean high water spring tide. Thiswill be particularly relevant where
there are numerous small islands, transient sand banks or rocky outcrops (which would
be impracticable to exclude individualy). Islands which should be excluded from an
MCZ may beidentified in the designation order.

Subsections (4) and (5) alow Ministers to extend the boundary of an MCZ to include
an additional adjacent area of seashore above mean high water spring tide if certain
conditions apply. These conditions include the requirement that the feature(s) which
comprise the grounds for designating the MCZ are also present in the extended area.
This may be appropriate where a threatened speciesis also present in the area of land
above mean high water spring tide and protection depends on extending the boundary
of the MCZ.

Subsection (6) requiresthat an MCZ includes land whether or not it is covered by water
(which will include the sea bed and foreshore) and in the case of an area within the
seaward limits of the territorial sea or the exclusive economic zone, may include the
water covering it (which includes the water column at sea, estuarial/transitional waters,
pools and lagoons).

Section 119: Consultation before designation

341.

342.

343.

This section requires Ministers to carry out public consultation before designating an
MCZ. Subsections (2) and (3) require notice of a proposed designation order to be
published. This enables parties likely to be affected by a proposed order to have the
opportunity to have their interests taken into account.

Subsections (5) to (9) provide for consultation between the Ministers so that each has
the opportunity to comment if their respective waters might be affected by the making
of adesignation order.

Subsection (10) requires the appropriate authority to make a decision regarding
designation of an individua MCZ within 12 months of publishing the notice. Failure
to designate a site within that time will mean that the process will need to begin again
before an area may be designated as an MCZ.

Subsections (11) and (12) provide an exemption from the general consultation
requirement if there is an urgent need to designate an MCZ, though Ministers would
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still be required to consult each other. In such cases, an urgent order may only remain
in force for up to two years before the end of which consultation in accordance with
subsections (2) to (9) will be required for an order confirming the designation.

Section 120: Publication of orders designating MCZs

345.  Thissection makes provision for Ministers to publish notice of the making of an order.
The section requires that interested individuals are made aware of the publication and
provided with acopy if they ask for one. The authority may charge afee for providing
acopy.

Section 121: Hearings by appropriate authority

346.  ThissectionallowsMinistersto hold hearings before deciding whether to make an order
under section 116 to designate an MCZ.

347.  Subsection (2) gives Ministers discretion to give any person the opportunity of being
heard by an inspector or other appointed person, either orally or in writing. Subsection
(4) requires these representations to be reported back to the authority.

Section 122: Amendment, revocation and review of orders designating MCZs

348.  Thissection allowsan order designating an MCZ to be amended or revoked by afurther
order. Subsection (2) requires the appropriate authority to review any order if asked
to by another appropriate authority or the Department of the Environment in Northern
Ireland.

Dutiesrelating to network

Section 123: Creation of network of conservation sites

349. This section places a duty on the appropriate authority to designate MCZs so as to
contribute to the creation of a network of marine sites. Subsections (1) and (2) set out
the duty to designate M CZs and the objective for such designation. Subsection (3) sets
out what the network of MCZs should achieve, listing three conditions. These are based
on key elements of the definition of an ecologically coherent network developed for the
Convention for the Protection of the Marine Environment of the North East Atlantic
(OSPAR). The conditionsrequirethat the network should contribute to the conservation
of the marine environment, protect features that represent a range of features present
in the UK marine area and reflect the fact that conservation of a feature may require
more than one site to be designated.

350. Subsection (4) provides that the network of relevant conservation sites may include
European Sites naotified under the Wild Birds and Habitats Directives, Sites of Special
Scientific Interest and wetland sites designated under the Ramsar Convention.

351.  Subsection (5) requires the appropriate authority to have regard to relevant obligations
under EU and international law.

352.  Subsection (6) requires the appropriate authority to prepare a statement setting out the
principles which it will apply in designating MCZs to help create the UK network. It
is a requirement to lay the statement before the appropriate legislature and it must be
reviewed, and if necessary updated, periodically.

Section 124: Report

353.  This section requires the Secretary of State, the Welsh Ministers and the Scottish
Ministers to report to Parliament, the Welsh Assembly and the Scottish Parliament, as
appropriate, on progress in designating a network of MCZs. The purpose of the report
is to specify the extent to which the MCZs that each authority has designated in its
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respective area contribute to the achievement of an ecologically coherent network of
marine protected areas, and any further steps necessary to help meet that objective.

Subsection (2) sets out the information that must appear in the report. Thisincludesthe
number of M CZsdesignated during the relevant period, information about amendments
to designation orders and the extent to which the authority believesthat the conservation
objectives for each MCZ have been achieved. Subsection (2)(c) requires Ministers to
report on the number of sites where licensable marine activities, fishing and the taking
of animals and plants have been restricted or prohibited. Subsection (3) provides for
the Secretary of State, the Welsh Ministers and the Scottish Ministers to direct the
appropriate statutory nature conservation body to carry out monitoring of MCZs.

Duties of public authorities

Section 125: General duties of public authoritiesin relation to MCZs

355.

356.

357.

358.

359.

This section placesageneral duty on public authorities (defined in section 322) to carry
out their functions in the manner that they consider best furthers — or least hinders —
the conservation objectives set for MCZs. This duty only applies so far asis consistent
with the proper exercise of apublic authority’ s functions and only where such functions
may have a significant effect on the MCZ.

If apublic authority thinks that the exercise of its functions will or might significantly
hinder the conservation objectives of an MCZ, it hasto notify the appropriate statutory
nature conservation body (Natural England, the Joint Nature Conservation Committee,
or the Countryside Council for Wales, depending on where the MCZ is).

Subsections (4) to (8) provide that a public authority must inform the appropriate
statutory nature conservation body if it intends to carry out an activity which might
significantly hinder the conservation objectives for an MCZ. This duty does not apply
if standing advice from the relevant statutory nature conservation body applies. This
meansthat statutory nature conservation bodies may issue standing guidance on routine
activities (such as harbour works) and that public authorities do not have to notify them
every time they plan to carry out such activities. Where a public authority has notified
the appropriate statutory conservation body under subsection (5), the statutory nature
conservation body has 28 days to provide any advice, after which public authorities
may decide to go ahead as planned. However, this 28-day rule does not apply if the
body notifies the authority that it need not wait or if the situation is urgent.

Subsections (9) to (11) require a public authority to inform certain bodies when it
considers that an offence (in relation to which it has functions) that will or may
significantly hinder the achievement of an MCZ’ sconservation objectives has occurred.

The bodies it must inform are the relevant authority (which is the enforcement
authority for the areain which the MCZ is situated) and the statutory conservation body
(whichisthe body competent to assess the effect of any act and advise the enforcement
body).

Subsection (12) requires public authorities to have regard to any advice issued by the
statutory conservation bodies under section 127.

Section 126: Duties of public authoritiesin relation to certain decisions

360.

This section applies to all public authorities with responsibility for authorising
applications for certain activities (such as proposed infrastructure development or a
dredge) capable of affecting a protected feature of an MCZ or any geological or
geomorphological processes on which the conservation of a feature is partially or
wholly dependent. It does not apply where the effect is insignificant, in order to avoid
capturing very minor matters. The section has effect in relation to all types of consent
(however described), including licences granted by the MM O under Part 1 of the Act
and planning permissions granted by local planning authorities.
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Subsection (2) requires a public authority to inform the relevant statutory nature
conservation body if it believes a proposed activity will hinder the achievement of the
conservation objectives of an MCZ. Subsection (3) states that no authorisation may be
granted until 28 days have passed since notice was given. This does not apply, however,
where the appropriate statutory conservation body informsthe authority that it does not
need to wait 28 days or where the authority thinks that there is an urgent need to grant
authorisation.

Subsections (5), (6) and (7) impose a duty on an authority not to grant authorisation
unless it is satisfied that there is no significant risk that the activity will hinder the
achievement of the conservation objectivesor if certain conditionsin subsection (7) are
met. These conditions are: (i) the act cannot be carried out in any other way; (ii) the
benefit of the act to the public clearly outweighstherisk of environmental damage; and
(iii) the person seeking authorisation will take measures of equivalent environmental
benefit to the damage that will be, or islikely to be, caused.

Subsection (10) requires public authorities to have regard to any advice or guidance
given by the appropriate statutory conservation body.

Section 127: Advice and guidance by conservation bodies

364.

365.

This section confers powers and duties on the statutory nature conservation bodies
(Natural England, the Joint Nature Conservation Committee and the Countryside
Council for Wales) to give advice or guidance to public authoritiesin respect of MCZs.
Public authorities are required to have regard to this advice or guidance when carrying
out their duties under sections 125 and 126. This section does not limit or restrict the
matters on which the conservation bodies may advise (in accordance with their existing
functions) but identifies the types of MCZ-related advice and guidance to which other
provisionsin this part of the Act apply (namely the duties on public authorities).

Subsections (1) and (2) specify the issues on which advice or guidance may be given,
and allowsit to beissued in respect of one or more sites, and to one or more authorities.
Advice and guidance may also be issued more generally on MCZs.

Section 128: Failure to comply with duties etc

366.

This section enables the relevant statutory nature conservation body to obtain an
explanation if it thinks a public authority has failed to exercise its functions to
further, (or where permissible, least hinder), the conservation objectives of an MCZ,
falled to notify the appropriate conservation body where it believes that an act
requiring authorisation may have asignificant risk of hindering the achievement of the
conservation objectives of an MCZ or failed to act in accordance with the guidance
provided by the statutory nature conservation body. This section has effect even when
the public authority did not initially request the advice or guidance. This section is
analogous to section 4(2) to (5) of the Natural Environment and Rural Communities
Act 2006 (c. 16).

Byelawsfor protection of MCZsetc: England

Section 129: Byelaws for protection of MCZsin England

367.

368.

This section givesthe MM O the power to make byelawsto protect MCZsin the English
inshore region and help further their conservation objectives. There is no power to
make byelaws in the offshore region. Separate arrangements for Wales are detailed in
section 134.

Subsection (3) sets out some of the activities which may be controlled through the
making of byelaws. These are primarily activities which are not otherwise controlled
(for example under the new licensing system). Research has shown that unregulated
activities may threaten biodiversity, and that those of highest risk are motorised
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recreation (such as the use of speed boats and jet-skis), wildlife watching (which may
also disturb sensitive species), and land-based recreation. The powersare drafted widely
in order to allow the MM O to regulate these, and any other activities likely to threaten
asite’s conservation objectives.

Subsection (4) allows the MMO to control specific activities on the seashore adjacent
to an MCZ, for the purposes of protection (for example to control noise disturbance
from vehicles or music).

Subsections (5) and (6) enable the MMO to issue permits (with whatever conditions
it feels appropriate) to authorise activities which would otherwise be unlawful under
abyelaw.

Section 130: Byelaws: procedure

371

372.

Thissectionrequiresthe MM O to carry out public consultation before making abyelaw.
It must publicise itsintention to make a byelaw and provide a copy of the draft byelaw
if asked, for which it may charge afee to cover the cost of doing so.

Byelaws must be confirmed by the Secretary of State before they comeinto force. Once
made, byelaws must also be publicised.

Section 131: Emergency byelaws

373.

374.

375.

This section enables the MM O to make byelaws (under section 129) urgently, without
having to comply with the usual consultation and publication requirements and without
confirmation by the Secretary of State. Thisisonly permitted wherethe MM O considers
there to be an urgent need to protect an MCZ.

A noticethat the emergency byelaw has been made must be published (subsection (3)).
Those likdly to be affected may then make representations to the Secretary of State —
who has the power to revoke an emergency byelaw.

The MMO must keep the emergency byelaw under review. Under subsection (2),
emergency byelaws remain in force for a maximum of 12 months (although they may
be extended by up to afurther six months by the MM O (subsections (7) to (9)).

Section 132: Interim byelaws

376.

377.

378.

379.

380.

This section enables the MMO to make interim byelaws to protect featuresin an area
where the MM O considers there may be reasons for the Secretary of State to designate
an MCZ, and wherethereisan urgent need for protection. Delay in providing protection
through abyelaw could otherwise result in harm to the site. Byelaws under this section
are essentially the same as emergency byelaws made by virtue of section 131 except
that they apply to areas which are not yet designated as MCZs.

As there will be no MCZ designated in these cases, subsection (3) requires that the
interim byelaw clearly states the boundaries of the areato which it will apply.

Aswith emergency byelaws, subsection (4) exemptsinterim byelaws from consultation
(although the MM O must publish notice of them), and the MMO must keep the need
for them under review.

Subsection (5) provides for an interim byelaw to remain in force for up to 12 months,
unless revoked by the Secretary of State. In cases where the period specified in the
byelaw is under 12 months, it may be subsequently extended by the MMO (under
subsection (10)) — but the byelaw cannot remain in force for more than 12 months in
total in any event.

If, while an interim byelaw isin place, the Secretary of State gives notice of a proposal
to make an order (under section 116) to designate any part of the area as an MCZ, the
Secretary of State may direct that the interim byelaw is to remain in place until the
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Secretary of State decides whether to make the order and until any such order comes
into effect.

Section 133: Further provision asto byelaws

381.

382.

This section sets out the administrative and notification requirements in relation to
byelaws (whether they are made urgently or not) and interim byelaws.

Subsections (4) and (5) provide that the MMO must make an order available for
inspection and provide acopy if asked, and may charge afee to cover its costs of doing
so. It must send a copy of the byelaw to the Welsh Ministers if the byelaw may affect
activity in Wales.

Ordersfor protection of MCZsetc: Wales

Section 134: Ordersfor protection of MCZsin Wales

383.

384.

385.

386.

This section gives the Welsh Ministers the power to make conservation orders, in
order to protect MCZs in the Welsh inshore region and help further their conservation
objectives.

Subsection (3) applies the byelaw-making provisions of subsections (3), (4) and (7) to
(9) of section 130 to conservation orders made by the Welsh Ministers. Conservation
ordersin Wales will work in asimilar way to byelaws in England.

Subsection (4) enablesthe Welsh Ministersto issue permits authorising anything which
would otherwise be unlawful under a conservation order and subsection (5) enablesthe
Welsh Ministers to attach conditions to any such permit.

Subsection (6) alows the Welsh Ministers to make an order which applies to two or
more MCZs.

Section 135: Consultation etc regarding orders under section 134

387.

388.

Subsection (1) requires the Welsh Ministers to consult before making a conservation
order, while subsections (2) and (3) require Welsh Ministers to publish notice of
the making of the order and to ensure that interested individuals are aware of the
publication.

Subsection (4) enables the Welsh Ministers to make conservation orders (under
section 134) urgently, without having to comply with the usual consultation
requirements. Thisis only permitted where the Welsh Ministers consider there to be an
urgent need to protect an MCZ.

Section 136: Interim orders

389.

390.

391.

392.

This section enables the Welsh Ministers to make interim orders to protect features
where there may be reasons to designate an MCZ and where there is an urgent need to
protect the feature. Orders under this section are essentially conservation orders made
urgently except that they apply to areas which are not yet designated as MCZs.

Subsection (3) requires an interim order to identify the boundaries of the areain which
the order applies.

Subsection (4) applies subsections (2) to (5) of section 134 to interim orders, and
consequently, an interim order will be able to make any provision which could be made
in an ordinary conservation order.

Subsection (5) provides for an interim order to remain in force for alimited period not
exceeding 12 months (unless revoked). The Welsh Ministers may further extend an
order (by means of a further order) made under subsection (9), thereby allowing for
continued protection of the area until its status as an MCZ is settled.
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393. Interim orders, being urgent by nature, require no prior consultation, but subsection (6)
requires the Welsh Ministers to publish notice of the making of an interim order in
Wales and subsection (7) sets out the matters to be addressed in the notification.

394.  Subsection (8) requiresthe Welsh Ministersto keep under review the need for aninterim
order to remain in force.

Section 137: Further provision asto orders made under section 134 or 136

395.  This section sets out administrative and notification requirements in relation to Welsh
conservation orders (whether made urgently or not) and interim orders.

396. Subsection (6) alows conservation and interim orders to be amended or revoked by a
further order.

Hearings

Section 138: Hearings by Secretary of State or Welsh Ministers

397.  Thissection makes provision for the Secretary of Stateto hold ahearing beforedeciding
whether to confirm a byelaw or revoke an emergency or interim byelaw. The section
also makes provision for the Welsh Ministers to hold hearings before deciding whether
to make a conservation order or an interim order.

398.  Subsection (3) gives Ministers discretion to give any person the opportunity of being
heard by an inspector or other appointed person, either orally or in writing. Subsection
(5) requires these representations to be reported back to Ministers.

399. Subsection (4) alows Ministers to make regulations setting out the procedures to
be followed, including the awarding of costs (for example where one party incurs
additional costs asaresult of the unreasonable behaviour of ancther party).

Offences

Section 139: Offence of contravening byelaws or orders
400.  Thissection provides that breaching any byelaw or conservation order is an offence.

401.  Subsection (2) setsout the level of finefor aperson guilty of an offence. A level 5 fine
isafine up to £5,000.

Section 140: Offence of damaging etc protected features of MCZs

402.  This section creates a general offence to catch deliberate or reckless acts of damage to
protected features of an MCZ.

403.  Subsections (1) and (2) set out the circumstances in which a person is guilty of the
offence. The offence is committed where a person intentionally or recklessly causes
damage or harm to the protected features of an MCZ. This includes killing or injuring
plants and animals and removing anything that is a protected feature from an MCZ.
In order to be guilty of the offence, it is necessary that the person knows, or ought
to have known, that the feature was in, or formed part of, an MCZ. In addition, an
offence is committed only where the person’s actions have significantly hindered, or
may significantly hinder, the achievement of the conservation objectives of the MCZ.

404.  Subsection (5) provides that a court determining the fine should have regard to any
financial benefit the person obtained by committing the offence: the greater the gain,
the higher the penalty islikely to be.

405.  Subsection (6) states that an offence may betried in any part of the UK.
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Section 141: Exceptionsto offences under section 139 or 140

406.

407.

408.

400.

410.

411.

This section sets out the circumstancesin which aperson will not be guilty of an offence
under section 139 or 140.

Subsection (1) sets out a number of exceptions, including: things done in the interests
of national security or for the prevention or detection of crime; acts for which a permit
has been issued, for example in the case of scientific investigation; and actions taken
to save alife.

Subsection (3) providesthat apersonisnot also guilty of contravening byelawsor orders
if heisfound guilty of the general offence.

Subsection (4) provides a defence to the general offence under section 140 where the
accused person may prove that he was sea-fishing and the damage could not reasonably
have been avoided. If damage were caused for example by the use of illegal fishing
gear where it would not have been so caused had legal fishing gear been used, then this
defence would not be available. Such damage could reasonably have been avoided by
using legal fishing gear, and therefore the person would not have met the condition in
subsection (4)(b).

Subsection (5) provides a power for the Secretary of State to restrict or remove the
defence set out in subsection (4). The power would have to be exercised within any
relevant constraints of the Common Fisheries Policy. Once the defence had been
removed or restricted, it could not be reinstated. The power is exercisable by order
subject to the affirmative procedure, as set out in section 316.

Under the UN Convention on the Law of the Sea, the UK may restrict the activities
of certain vessels in order to protect the environment. |f the UK has not declared an
exclusive economic zone (EEZ) under the Convention, restrictions may be applied only
to UK and other EU vessels. Once an EEZ has been declared, restrictions may apply to
all countries’ vessels. Subsection (6) recognises this, by ensuring that the application
to third country vessels will only take place once an EEZ has been declared under
section 41 of the Act.

Fixed monetary penalties

Section 142: Fixed monetary penalties

412.

413.

414.

This section enables the Secretary of State or the Welsh Ministers to make an order
which confers a power on an enforcement authority to issue fixed monetary penalties
for the breach of byelaws or conservation orders.

The appropriate enforcement authority may only impose afixed monetary penalty when
satisfied beyond reasonable doubt that the person has committed the relevant offence.

Subsection (4) provides for the maximum fixed financial penalty, which will be £200
(based on the current amount of alevel 1 fine). A level 1 fine on the standard scale
cannot exceed £200. A fixed monetary penalty may differ in amount according to
whether the person liable is an individual or part of a corporate body. This level of
fine reflects the nature of the likely offences, which will tend to be minor breaches of
byelaws or conservation orders by an individual.

Section 143: Fixed monetary penalties: procedure

415.

This section specifies certain minimum requirements that must be included in any
fixed monetary penalty regime. In particular, when imposing the penalty, the enforcing
authority must issue anotice of intent to the person setting out the information specified
in subsection (3) of thissection, and provide the person with an opportunity to discharge
hisliability by payment of a prescribed sum which will belower or equal to the amount
of the penalty. If the sumisnot paid, a person may make representationsto the authority
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setting out the reasons why he does not think he was guilty of the offence. Having
considered those representations, the authority will come to a decision on whether to
impose a fixed monetary penalty (“final notice”) setting out the information specified
in subsection (5). A person on whom afinal notice is served has aright of appeal.

416.  Subsection (6) providesthat an order allowing an enforcement authority to impose fixed
monetary penalties must provide for the grounds for appeal set out in that subsection.

Section 144: Further provision about fixed monetary penalties

417.  This section gives effect to the further provisions about fixed monetary penalties set
out in Schedule 10.

Miscellaneous and supplemental

Section 145: Application to the Crown

418. This section provides that the provisions set out in Chapter 1 of Part 5 apply to the
Crown.

Section 146: Consequential and transitional provision

419.  This section gives effect to the consequential and transitional anendments contained
in Schedules 11 and 12.

Section 147: Interpretation of this Chapter

420.  Definitions are provided for words or expressions used in this Part.
Chapter 2: Other Conservation Sites

Section 148: Marine boundaries of SSSI s and national nature reserves

421.  This section gives effect to Schedule 13 which amends the Wildlife and Countryside
Act 1981 (c. 69).

Part 6: Management of Inshore Fisheries

Chapter 1: Inshore Fisheries and Conservation Authorities

422.  ThisPart provides for the establishment of inshore fisheries and conservation districts
(“IFC districts’) and inshore fisheries and conservation authorities (*|FC authorities”)
in England. The main duty of IFC authorities is to manage the exploitation of sea
fisheriesresources occurring in their districtsin asustainable way. | FC authorities have
powersto make and enforce byelawsin pursuance of their main duty. The SeaFisheries
Regulation Act 1966, which relates to the inshore sea fisheries of England and Wales
and providesfor the establishment of seafisheriesdistrictsand seafisheriescommittees,
will be repealed.

I nshore fisheries and conservation districts and authorities

Section 149: Establishment of inshore fisheries and conservation districts

423.  Thissection providesfor the Secretary of State to establish IFC districts. Such districts
are to be established by order and will consist of one or more local authority areas
that have a seashore. The seaward extent of a district will be determined in the order
establishing that district. The term “seashore” is defined in section 186.

424,  Subsection (3) requiresthe Secretary of Stateto consult certain people and organisations
before making an order establishing an IFC district.
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Section 150: Inshorefisheries and conservation authorities

425.

This section requires there to be an IFC authority for every IFC district and provides
that the IFC authority isacommittee, or ajoint committee (in the case of more than one
local authority), of the local authority or authorities falling within the district.

Section 151: Membership and proceedings of 1 FC authorities

426.

427.

428.

429.

430.

431.

432.

Subsection (1) requires that an order establishing an IFC district must provide for the
membership of the IFC authority for that district. The membership must comprise
members of constituent local authorities, persons appointed by the MM O according to
the criteriain subsection (2) and other persons.

Subsection (3) provides for the Secretary of State to amend by order the descriptions
of persons appointed as members of an |FC authority. Provision is also made for any
consequential amendmentsto be made to this section as appear to the Secretary of State
to be necessary. The order may only add further descriptions of persons appointed as
members of an |FC authority, or vary or remove descriptions so added. The descriptions
currently set out in subsection (2) may not be varied or removed.

Subsections (4) and (5) require the order establishing an IFC district to specify the total
number of members of the IFC authority for the district. The order must also specify
the number of members to be appointed from each constituent local authority and the
number of members appointed by the MMO. The order must also set out the number
of members to be appointed in the category “other persons’ and by whom they are to
be appointed.

An order establishing an | FC district may include the provision set out in subsection (6)
as to the membership and procedures of the IFC authority for that district, for example
provision as to how the chair of the IFC authority isto be appointed.

Subsection (7) lists certain enactments that concern the proceedings of local authority
committees or joint committees. These will apply to an IFC authority subject to any
provision made by the order establishing the district.

Subsection (8) provides definitions for the terms “the fishing community” and “marine
environmental matters’.

Subsection (9) provides for the reference to the MMO in subsection (1)(b) to be read
as the Secretary of State until the MMO comes into being, a which point anybody
appointed to the | FC authority by the Secretary of State would betreated asif appointed
by the MMO.

Section 152: Amendment or revocation of orders under section 149

433. Thissection alowsthe Secretary of State to amend or revoke an order that established
an IFC digtrict. Certain persons and organisations must be consulted before an order
is amended or revoked, including any likely to be affected by the amendment or
revocation.

Main duties

Section 153: Management of inshore fisheries

434,

This section places a duty on each IFC authority to manage the exploitation of sea
fisheries resources in its district. Subsection (2) sets out the key elements of each IFC
authority’s duty. These are: seeking to ensure sustainable exploitation of fisheries;
balancing socio-economic benefits with the protection of, or the promotion of the
recovery of, the marine environment from past and present exploitation; taking steps
to contribute to the achievement of sustainable development; and balancing the needs
of al persons exploiting the district’s fisheries. Where, at a particular site, the marine
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435.

436.

437.

438.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

environment needs to recover from past fisheries exploitation aswell asto be protected
from present fisheries exploitation, both of those needswill have to be balanced against
the socio-economic benefits of fishing.

IFC authorities will be able to apply precautionary measures and use an ecosystem-
based approach in order to fulfil their main duty. Precautionary measuresin this context
means that the absence of adequate scientific information should not be used as a
reason for postponing or failing to take management measures to conserve target
species, associated or dependent species and non-target species and their environment.
The ecosystem-based approach in this context means that the capacity of the aguatic
ecosystemsto producefood, revenues, employment and, more generally, other essential
services and livelihood, is maintained indefinitely for the benefit of present and future
generations.

Subsections (3) to (9) make provision in respect of guidance issued by the Secretary of
State to IFC authorities. The Secretary of State must give guidance to |FC authorities
as to how they are to contribute to the achievement of sustainable development and
must publish such guidance. The Secretary of State also may give guidance as to
the performance of IFC authorities' duty under subsection (1). Each IFC authority,
in performing its duty, must have regard to any guidance issued by the Secretary of
State. Before issuing such guidance, the Secretary of State must consult | FC authorities
and other relevant people and organisations and must take into account |FC authority
functions, the functions of other bodies exercisablein the IFC district and the resources
availableto IFC authorities.

The term sea fisheries resources is defined at subsections (10) and (11). Certain fish
are specifically excluded from that term and therefore from |FC authority competence
because the Environment Agency isresponsible for regulating fisheries for those kinds
of fish. However, IFC authorities are still able to regulate the exploitation of sea
fisheries resources in order to provide protection for the fish listed in subsection (11).

The activities to which the main duties and powers of an | FC authority apply are set out
at subsection (12). These activitiesinclude activitiesrelating to cultivated fisheries such
as aquaculture and mariculture aswell asall recreationa fishing activities. Mariculture
is the cultivation of marine organismsin their natural habitats, usually for commercial
pUrposes.

Section 154: Protection of marine conservation zones

439. Each IFC authority must exercise its powers to seek to ensure that the conservation
objectivesof any MCZ initsdistrict are furthered. Thisrequirement will not be affected
by anything set out in section 153 about how |IFC authorities perform their duty.

Byelaws

Section 155: Power to make byelaws

440.

This section provides a power for an IFC authority to make byelaws which must be
observed initsdistrict. Byelaws, apart from emergency byelaws, do not take effect until
confirmed by the Secretary of State. The Secretary of State may cause alocal inquiry to
be held before confirming a byelaw. A byelaw may be confirmed with modifications,
which must be agreed with the |FC authority that made it.

Section 156: Provision that may be made by byelaw

441.

This section sets out a non-exhaustive list of the types of activities for which IFC
authorities may make byelaws (including emergency byelaws) to manage seafisheries
resources in their district.
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Subsection (3) enables byelaws to be made prohibiting or restricting the exploitation of
seafisheriesresourcesin specified areas or periods or limiting the amount of resources
that may be exploited or the amount of time a person or vessel may spend exploiting
fisheries resources in a specified period.

Subsection (4) alows IFC authorities to prohibit or restrict the exploitation of sea
fisheries resources within their district without a permit. IFC authorities will be able to
recover the costs of administering and enforcing a permit scheme, attach conditions to
permits and limit the number of permits they issue under a particular scheme.

Subsection (5) allows| FC authoritiesto prohibit or restrict the use of vessels of specified
descriptions and any method of exploiting seafisheries resources. The possession, use
and transportation of specified items or types of items used in the exploitation of sea
fisheries resources may also be prohibited or restricted. This would enable an IFC
authority to require the use of a particular method of seafishing or anitem used in sea
fishing (for example to reduce by-catch) by means of a prohibition on the use of other
methods and items.

Subsection (6) provides for the protection and regulation of shellfisheries including,
but not limited to, requirements for shellfish to be re-deposited in specified places and
for the protection of shellfish laid down for breeding purposes and culch, which is the
substrate/material on which the spat or young of shellfish may attach and grow. This
subsection also enables a district of oyster cultivation to be established, so that the
IFC authority may prohibit the sale of oysters between certain dates, and allows IFC
authorities to disapply the defence concerning the taking and sale of certain crabs and
lobsters as set out in section 17(2) of the Sea Fisheries (Shellfish) Act 1967.

Subsection (7) allows IFC authorities to make provision in byelaws for monitoring the
exploitation of sea fisheries resources. This includes requirements as to the fitting of
particular equipment, the carriage of onboard observers and the marking or tagging of
items used in the exploitation of sea fisheries resources.

Subsection (8) alows IFC authorities to require people involved in the exploitation of
sea fisheries resources in their district to provide them with specified information so
that it is an offence if certain information is not provided.

Section 157: Emergency byelaws

448.

4409,

This section allows an |FC authority to make an emergency byelaw which takes effect
without first being confirmed by the Secretary of State. Subsection (2) prescribes the
circumstances in which an emergency byelaw may be made.

Subsection (3) provides when an emergency byelaw will come into force and for how
long, subject to a maximum of 12 months duration. Subsections (4) and (5) allow an
IFC authority to extend an emergency byelaw once for a period of up to 6 months
with the written approval of the Secretary of State. That approval may only be givenin
accordance with the terms set out at subsection (6).

Section 158: Byelaws: supplementary provision

450.

451.

Subsections (1) and (2) clarify that byelaw-making powers include powers to make
byelawsfor different cases or circumstances and that a byelaw may cease to have effect
after a specified period.

Subsection (3) provides for IFC authorities to introduce a byelaw that prohibits,
restricts, or otherwise interferes with the exercise of any right of a severa or private
fishery as set out in subsection (4). If the byelaw would prohibit, or significantly restrict
or interfere with, the exercise of that right, |FC authoritieswill require consent from the
person who enjoys the right of private fishery, unless part or the whole of that fishery
fallswithinan MCZ, aEuropean Marine Site, aSite of Special Scientific Interest (SSSI),
aRamsar site or a National Nature Reserve (NNR).
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Section 159: Power of Secretary of State to amend or revoke byelaws

452.  This section allows the Secretary of State to revoke or restrict the application of any
byelaw made by an IFC authority where it appears to the Secretary of State that the
byelaw isunnecessary, inadequate or disproportionate. Before doing so the Secretary of
State must follow the requirements of subsection (2) about notifying the IFC authority
and considering objections.

Section 160: Byelaws: procedure

453.  Thissection alowsthe Secretary of Stateto make regulations about the procedure to be
followed by an IFC authority when making byelaws (including emergency byelaws).
This section also enables regulations to make provision about the procedure to be
followed by an eligible body in relation to byelaws, where an IFC authority has
delegated functions relating to byelaws (see section 167).

Section 161: Inquiries

454,  This section applies, with modifications, subsections (2) to (5) of section 250 of the
Loca Government Act 1972 to any inquiry under section 155(5) or 159(3).

Section 162: Evidence of byelaws

455.  This section provides that the production of a signed copy of a byelaw is conclusive
evidence of the byelaw. An emergency byelaw must be signed by an officer or member
of the relevant IFC authority. Other byelaws must be signed by or on behalf of the
Secretary of State.

Offences

Section 163: Offences

456. This section establishes offences and penalties. A person is guilty of an offence if
he contravenes any byelaw made by an IFC authority. Where a vessel is used in
contravention of abyelaw the master, owner and charterer (if any) will each be guilty of
an offence. A person guilty of an offence under subsection (1) is liable upon summary
conviction to a maximum fine of £50,000. Subsection (4) ensures that magistrates
courts have jurisdiction over byelaw offences that are committed at sea, by treating
them as having been committed in any part of England and Wales.

Section 164: Powers of court following conviction

457.  This section provides that where a person is convicted of an offence, the court may
order forfeiture of any fishing gear used in the commission of the offence or any fishin
respect of which an offence was committed. If the fish are in a container, the container
may also be forfeited. As an aternative, the court may order that person to pay a sum
of money representing the value of the fishing gear or fish. Where there has been a
breach of the conditions of apermit granted by an | FC authority, the court may suspend
the permit or disqualify the person from holding or obtaining any |FC authority permit
relating to any activity to which that permit related. A permit may be suspended or
disqualified for such period as the court sees fit.

Enforcement

Section 165: Inshorefisheries and conservation officers

458.  This section provides that inshore fisheries and conservation officers (“IFC officers’)
may be appointed by IFC authorities. Such appointments may be subject to any
limitations specified by the |FC authority making that appointment.
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Section 166: Powers of | FC officers

450.

460.

461.

462.

Enforcement powersarelistedin Part 8 of the Act. This section setsout the powersfrom
that list which are available to an IFC officer and the legislation in respect of which
they may be exercised. The geographical areain relation to which an IFC officer may
exercise his enforcement powersis set out at subsection (4).

Subsections (5) to (8) make provision for an IFC officer to engage in hot pursuit of a
vessel or vehicle from the IFC district for which he has been appointed. Hot pursuit
appliesonly in relation to any vessel or vehicle in Scotland or the Scottish Zone which
has been pursued there in accordance with subsection (5).

This section makesit clear that |FC officers may enforce byelaws made for the district
under section 155, whether or not the byelaws are made by the IFC authority for the
district. This coversthe situation where an IFC authority has del egated byelaw-making
powersto an eligible body.

Subsection (2) alowsthe Secretary of State to amend subsection (1) of this section (the
list of legislation in respect of which enforcement powers may be exercised).

Power to delegate functions

Section 167: Power to enter into agreements with eligible bodies

463.

464.

Section 167 gives an IFC authority the power, with the approval of the Secretary of
State, to make an agreement with an “eligible body”, authorising the body to perform
any of the IFC authority’ s functions on its behalf. An agreement may cover either the
whole of an IFC district or specified parts of it. The Secretary of State may approve an
agreement unconditionally or subject to conditions specified in the approval.

The power could not be used to authorise an eligible body to perform functions which
would be incompatible with the purposes for which the body was established, or
functions relating to the accounts of an IFC authority. Any agreement made under this
power would not prevent the |FC authority from performing a function to which the
agreement relates. The maximum period for which an agreement could authorise an
eligible body to perform a function would be 20 years.

Section 168: Eligible bodies

465.

Section 168 provides for alist of those bodies with which an IFC authority may enter
into an agreement for the delegation of functions of the authority. “Eligible bodies’ are
neighbouring IFC authorities and the Environment Agency. The section also provides
an order-making power to enablethe Secretary of Stateto add public bodiesthat have an
inshore marine function to thelist of eligible bodies, or to remove bodies from that list.

Section 169: Variation, review and cancellation of agreements under section 167

466.

Section 169 provides for the review, variation and cancellation of agreements made
between IFC authorities and eligible bodies. The Secretary of State will be required
to review al agreements at least every five years, and may cancel agreements if
appropriate in the light of such reviews. Agreements may only be varied with the
consent of the | FC authority and the eligible body and with the approval of the Secretary
of State. The original approval given by the Secretary of State to the agreement could
disapply these provisions.

Section 170: Agreements under section 167: particular powers

467.

Section 170 makes provision for cases where a body that is authorised to carry out a
function under an agreement is already involved with the function in some way: for
example, where the body is a consultee or isrequired to give its consent to the exercise
of the function, or where the body may aready exercise the function jointly with the
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IFC authority delegating the function. The section provides that an agreement could
still be entered into with that body.

468.  Thesection also providesthat thelack of aspecific power to carry out afunction will not
prevent a body performing the function if that body has been authorised to do so under
an agreement. It also provides that the body may delegate performance to a committee,
sub-committee, member, officer or employee (except if the agreement itself prohibits
this). However, delegation of the performance of the function to any other body or
person is not permitted. In addition, the section enables agreements to provide that the
performance of afunction is subject to the fulfilment of conditions, and for payments
to be made in respect of the performance of the function.

Section 171: Supplementary provisions with respect to agreements under
section 167

469.  Section 171 requires agreements, and approvals for them, to be in writing and provides
for agreementsto be published in such away asto bring them to the attention of persons
likely to be affected. It also provides that no power of a Minister of the Crown (under
the Act or any other legidation) to give directions to a statutory body may be used to
require that body to enter into an agreement or to prohibit it from doing so.

470.  Inaddition, this section provides that Schedule 15 to the Deregulation and Contracting
Out Act 1994 (relating to the disclosure of information) applies where bodies are
exercising functions by virtue of an agreement. Thisisto make clear to each contracting
body how to handle confidential information and the situations where sharing of
information between the contracting bodies is permitted.

Other powersand duties of |FC authorities

Section 172: Development, etc of fisheries

471.  This section provides for an IFC authority to take such measures as it considers
necessary in order to develop any fishery for seafisheries resourcesinitsdistrict. This
includes the power to stock or re-stock a public fishery for any sea fisheries resources.

Section 173: Provision of services by | FC authorities

472.  This section provides for IFC authorities to enter into arrangements, with or without
charge, with another person or body for the provision of services by the IFC authority
to that person or body. This may include an IFC authority making arrangements with
the holder of aright of private fishery in connection with the enforcement of that right.

Section 174: Duty of co-operation

473.  Thissection requires an IFC authority to take such steps as it considers appropriate to
co-operate with certain other public organisations that have functions relating to the
regulation and enforcement of activitiesin any part of the seawithin the IFC district (for
example, the MM O) and to co-operate with other | FC authorities that share a boundary
with the |FC authority.

Section 175: Information

474.  This section requires |FC authorities to collect certain information and to provide
certain information to the Secretary of State.

Section 176: Accounts

475.  IFC authorities must keep proper accounts and proper records in relation to those
accounts. The accounts of an IFC authority comprising more than one constituent
council must be made up yearly to 31st March.
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Section 177: Annual plan

476.  This section requires every |FC authority to make and publish a plan setting out the
authority’s main objectives and priorities for the year. The plan must be published
before the beginning of each financial year. An IFC authority must send a copy of its
plan to the Secretary of State.

Section 178: Annual report

477.  Thissection requires every IFC authority, as soon asis reasonably practicable after the
end of each financial year, to publish areport on its activities in that year. Subsections
(2) and (3) enable the Secretary of State to impose reguirements on IFC authorities
relating to the form, contents and distribution of the report.

Section 179: Supplementary powers

478.  This section sets out the miscellaneous powers of an IFC authority. These include
matters necessary for the exercise of any of its other functions and the acquisition
or disposal of land or other property, but the section prevents an |FC authority from
borrowing money. An IFC authority may enter into arrangements with other IFC
authorities for the establishment of a body to co-ordinate their activities.

Miscellaneous and supplemental

Section 180: Expenses of | FC authorities

479.  This section establishes the funding arrangements for IFC authorities. The constituent
council or councils must pay the expenses of the IFC authority for their area. It allows
amajority of the local authority members to veto the total annual budget for that |IFC
authority (subsection (4)).

480. Subsection (2) explains that where there is more than one council for a district, each
council must fund the IFC authority in accordance with the order establishing that
district. The order may provide for the portion of funding falling to each council to be
calculated by referenceto any circumstances whatsoever (for example, according to the
length of coastline of each council).

481.  Subsection (3) providesthat section 103 of the Local Government Act 1972 concerning
expenses of joint committees does not apply in relation to an IFC authority since the
matter is dealt with at subsection (2).

Section 181: | FC authority as party to proceedings

482.  An IFC authority may bring proceedings under this Act in its own name as well as
bringing or defending any other proceedingsin its own name.

Section 182: Exemption from liability

483.  This section provides that no member or employee of an IFC authority acting in good
faith shall beliablefor anything donein connection with the discharge of the authority’s
functions. An IFC officer benefits from the corresponding exemption in section 291.

Section 183: Report by Secretary of State

484.  This section requires the Secretary of State to lay a report before Parliament on the
conduct and operation of IFC authorities. This report must be laid every four years
starting from the date the first IFC authority was established.
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Section 184: Minor and consequential amendments

485.  This section introduces Schedule 14. This Schedule makes amendments to primary
legislation conseguent upon the repeal of the Sea Fisheries Regulation Act 1966 and
the establishment of IFC authorities to replace the existing sea fisheries committees
in England. In addition, IFC authorities are added to Schedule 7 to the Natura
Environment and Rural Communities Act 2006. The Secretary of State may enter into
an agreement with designated bodies listed in Schedule 7 for that body to perform a
Defrafunction in the whole or part of England.

Section 185: Application to the Crown

486. Thissection provides that the provisions of this Chapter bind the Crown and appliesin
relation to Crown land subject to subsection (2). Crown land isdefined in subsection (4).
Subsection (3) applies this Chapter to personsin the public service of the Crown.

Section 186: I nterpretation of this Chapter

487.  This section defines certain terms used in this Part of the Act. For the purposes of the
Act, theterms“geomorphological” (used in Parts 5 and 9) and “ physiographical” (used
in Parts 6 and 7) have the same meaning.

Chapter 2: Local Fisheries Committees

Section 187: Abolition of local fisheries committees
488.  This section repeals the Sea Fisheries Regulation Act 1966.

Section 188: Power to make consequential or transitional provision, etc

489.  Subsection (1) provides for the appropriate national authority to make any provision
necessary as a consequence of the repeal of the Sea Fisheries Regulation Act 1966.
This includes any transitional, consequential, incidental or supplemental provision or
savings.

Chapter 3: Inshore Fisheriesin Wales

Section 189: Power of Welsh Ministersin relation to fisheriesin Wales

490.  Section 189(1) provides that, subject to subsection (2), the Welsh Ministers may
by order make any provision which IFC authorities may make by byelaw under
section 155. Subsection (2) providesthat, to the extent that the Welsh Ministers already
have the power to make such provision, subsection (1) does not apply. In other words,
section 189 confers power onthe Welsh Ministersto make any provision by order which
the | FC authorities may make by byelaw, but only to the extent that the Welsh Ministers
do not already have the power to make such provision.

491. The Welsh Ministers power to make orders under section 189 will be exercisable by
statutory instrument (section 316(3)) and such orders will be subject to annulment in
pursuance of aresolution of the National Assembly for Wales (section 316(8) and (10)),
that is, negative resolution procedure.

Section 190: Offences

492,  Section 190 provides that it is an offence for a person or vessel to contravene any
provision of an order made under section 189. The maximum penaltiesfor contravening
an order made under section 189 are, on summary conviction, a fine not exceeding
£50,000.
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Section 191: Powers of court following conviction

493.

494,

495.

Section 191 confers various powers on the court following conviction of a person for
an offence under section 190.

More particularly, section 191 enables the court, following conviction, to:
» order theforfeiture of —
a) any fishing gear used in the commission of the offence,

b) any seafisheriesresources (including any container in which they are kept)
in respect of which the offence was committed; or

e order the offender to pay a sum of money representing the value of such fishing
gear or resources.

Where there has been a breach of the conditions of a permit granted by the Welsh
Ministers, the court may suspend the permit or disqualify the person from holding or
obtaining any such permit relating to any activity to which that permit related. A permit
may be suspended or disqualified for such period as the court seesfit.

Section 192: Power to provide services for purposes of enforcement

496.

This section provides for the Welsh Ministers to enter into arrangements, with or
without charge, with third parties (private fishery owners and grantees of several and
regulating orders) for marine enforcement officers to undertake enforcement activities
within those third party fisheries.

Section 193: Miscellaneous amendments

497.

This section amends the Coast Protection Act 1949 to include the Welsh Ministers as
representatives on Coast Protection Boardsin relation to any powers or dutiesthat they
have in relation to fishing and fisheries. It also amends the Wildlife and Countryside
Act 1981 to allow the Welsh Ministersto authorise the killing of wild birdsfor purposes
relating to fishing or fisheries (as IFCAs will have similar powers).

Part 7: Fisheries

Chapter 1: The Sea Fish (Conservation) Act 1967

Section 194: Size limitsfor sea fish

498.

490.

Section 1 of the Sea Fish (Conservation) Act 1967 enables the Ministers (now the
Secretary of State and the devolved administrations) to make an order to set minimum
size limitsfor seafish. Orders under this section may: prohibit any person from landing
sea fish below a specified size; prohibit the sale of seafish below a specified size; and
prohibit the carriage by a relevant British fishing boat of sea fish below the specified
size. Orders under this section may set different limits for different areas or for fish of
different sexes and may restrict the landing by any person of parts of fish below the
size limit set for that species.

Section 1 does not currently alow for a maximum size limit or for a size range to
be set by an order or for the carriage restrictions to apply to a vessel not covered by
the definition of a relevant British fishing boat. Section 1 is amended to provide for
al the current powers available under orders made under that section to apply to any
requirements as to size, rather than minimum size limits only, and for the prohibition
on carriage to apply to al relevant British vessels. The effect of these amendmentsis
to alow Ministersto make an order setting aminimum or amaximum size limit for sea
fish or a size range outside which no fish may be landed, sold or carried.
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Theamendments made by this section extend to England and Wales only and the powers
to make orders on the basis of these amendmentswould be exercisable by the Secretary
of State asregards England and the Welsh Ministersasregards Wales. Sincethissection
does not extend to Northern Ireland, amendments have been made to remove Northern
Ireland fishing boats from the coverage of certain of the measures.

Section 195: Regulation of nets and other fishing gear

501.

502.

503.

Section 3 of the Sea Fish (Conservation) Act 1967 enables the Ministers (now the
Secretary of State and the devolved administrations) to make an order in relation to
relevant British fishing boats registered in the UK applying restrictions to nets and
other fishing gear in respect of their construction, design, material and size. An order
under this section may be made so as to apply only in relation to fishing for specified
descriptions of sea fish, specified methods of fishing, and specified areas or periods.

Section 3(2) provides that an order may be made to extend to nets and fishing gear
carried within British fishery limits (excluding the Scottish zone) by Scottish fishing
boats, fishing boats registered outside the UK and unregistered boats. In addition to
other matters, section 3(3) and (4) provide for exemptionsfrom the restrictionsimposed
by orders under this section to be made in relation to fishing boats. Section 3(5) creates
offences for fishing in contravention of any orders made under this section.

Section 3 does not alow restrictions to apply equally to persons fishing from the shore
asto persons fishing from a boat. Section 3 is amended so that restrictions of thistype
may be made by order in respect of persons fishing from the shore of England and
Wales. That section is also amended to create new offences for any person fishing
from the shore in contravention of any such restrictions and to alow for orders to
exempt persons from the restrictionsimposed. The power to make orders using the new
provisions would be exercisable by the Secretary of State as regards England and the
Welsh Ministers as regards Wales.

Section 196: Charging for commercial fishing licences

504.

This section adds a new subsection (4A) to section 4 of the Sea Fish (Conservation)
Act 1967. Section 4 gives powers to charge for commercial seafishing vessel licences.
Subsection (4A) enables the Ministers to specify the amount of the chargein the order,
to make provision in the order asto how the charge should be determined or to provide
that in specified circumstances no charge will be payable. The new subsection clarifies
the existing power for the Ministers to vary the amount of charge for different classes
of licence. An amendment to section 22 of the Act provides that “class’ may relate to
any circumstances whatsoever, including, for example, vessel length, vessel tonnage or
gear type. The amendments made by this section extend to England and Wales only.

Section 197: Grant of licences subject to conditions imposed for environmental
purposes

505.

Section 4 of the Sea Fish (Conservation) Act 1967 provides powers to prohibit fishing
by fishing boats in any specified area without authorisation by a licence. Section 4(6)
provides that licences may authorise fishing subject to certain conditions. That section
is amended to add to these conditions to alow the imposition of conditions for marine
environmental purposes, as described.

Section 198: Power to restrict fishing for sea fish

506.

Section 5 of the Sea Fish (Conservation) Act 1967 enables the Ministers (now the
Secretary of State and the devolved administrations) to make an order restricting fishing
for seafish of any description and by any method specified for any period and createsan
offencewhere any fishing boat is used in contravention of such an order. The order may
apply to any fishing boat within relevant British fishery limits. Outside those limits, the
order may apply only to arelevant British fishing boat registered in the UK, or where
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an order relates to fishing for salmon or migratory trout, to any fishing boat which
is British-owned but not registered under the Merchant Shipping Act 1995. Any fish
caught in contravention of a restriction of an order made under this section must be
returned immediately to the sea.

Orders made under section 5 apply only to fishing boats and not to persons fishing
from the shore. That section is amended so that orders may be made in relation to such
persons. Offences are also created in respect of persons fishing in contravention of an
order.

The amendments also provide for restrictions to be made in an order to place limits on
how much fish aperson or afishing boat may take in any given period. Any fish caught
in excess of this limit must be returned to the sea. The order may provide that any sea
fish caught during the relevant period but returned to the sea as soon as the limit is
exceeded do not count towards the limit imposed by the order in question. In addition,
the amendments provide that an order which prohibits fishing for sea fish, or fishing
for seafish by any specified method, may require the stowage of fishing gear.

The powers to make orders using the new provisions would be exercisable by the
Secretary of State as regards England and the Welsh Ministers as regards Wales. Since
this section does not extend to Northern I reland, amendments have been madeto remove
Northern Ireland fishing boats from the coverage of certain of the measures.

Section 199: Penalties for offences

510.

511.

512.

Section 11 of the SeaFish (Conservation) Act 1967 setsthe levels of fine applicablefor
persons found guilty of offences under specified sections of that Act. Offences under
section 3, 4(9A) or 5(6) attract afine not exceeding £5,000 on summary conviction or an
unlimited fine on conviction on indictment. Offences under section 1, 2 or 6(5) attract a
fine not exceeding the statutory maximum on summary conviction or an unlimited fine
on conviction on indictment. Section 11 is amended to increase these levels of fine on
summary conviction to a maximum of £50,000 or on indictment to an unlimited fine.

Section 15 of the Sea Fish (Conservation) Act 1967 provides penalties for certain
offences relating to the enforcement of orders under that Act by British sea-fishery
officers. That section is amended to replace paragraph (b) of subsection (2C) with two
new subsections which provide for maximum fines on summary conviction for the
offences of obstructing or assaulting an enforcement officer in the exercise of hisduties
under section 15 of £20,000 and £50,000 respectively.

Section 16 of the Sea Fish (Conservation) Act 1967 provides for the enforcement of
section 2 and orders made under section 1 of that Act. That section is amended to
replace subsection (1A) with two new subsectionswhich provide for maximum fineson
summary conviction for the offences of obstructing or assaulting an enforcement officer
in the exercise of his powers under subsection (1) of £20,000 and £50,000 respectively.

Section 200: Offences by directors, partners, etc

513.

This section replaces section 12 of the Sea Fish (Conservation) Act 1967 and provides
that where offences under sections 1 to 6 of that Act have been committed by a body
corporate, then any officer, as defined, of the body corporate may be found to be guilty
of that offence and liable to proceedings and fines. Officers will be liable in this way
only where the offence has been committed with their consent or connivance or through
their neglect. Similar provision is made in respect of offences committed by Scottish
firms.
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Section 201: Minor and consequential amendments

514.

This section introduces Schedule 15, which contains minor and consequential
amendments to sections 1, 3, 5 and 11 of the Sea Fish (Conservation) Act 1967 and
Schedule 4 to the Fisheries Act 1981.

Chapter 2: The Sea Fisheries (Shellfish) Act 1967

515.

516.

517.

518.

5109.

For the purpose of establishing or improving, and of maintaining and regulating,
shellfisheries, the Secretary of State and the Welsh Ministers may make several and
regulating orders under the Sea Fisheries (Shellfish) Act 1967 (“the Act”). The Act
allows for orders to be made, in the name of a person or body of persons (whether
corporate or unincorporated), to restrict the right of fishing in a defined area of the sea
to that person or body. An order will relate to a named species of shellfish and will be
granted for a set period of up to 60 years.

Several orders grant exclusive rights to deposit, propagate, dredge, fish for and take
specified shellfish. Grantees may cultivate and manage the fishery by preparing the
ground, often by bringing in new seed stocks to grow on the fishery.

Regulating orders grant powers to enable grantees to better manage and conserve
specified shellfish stocksin adesignated area. In particular, orders may enable grantees
to introduce quotas for shellfish stocks and a system of licensing to restrict the number
of persons authorised to exploit the fishery.

Orders may also be made which combine provisions of both several and regulating
orders (these orders are known as “hybrid” orders). Where such an order is made, it
sets up aregulated fishery that has within its boundaries one or more areas designated
as severa fisheries.

Parts of the Act extend to private shellfisheries which have been established under
Acts of Parliament. Such shellfisheries are normally in respect of oyster fisheries and
establish private rights in much the same way as with several orders.

Section 202: Power to make orders asto fisheriesfor shellfish

520.

521.

522.

523.

Section 1(1) isamended to allow for ordersto be madeinrelation to all typesof shellfish
including those not already listed in subsection (1) of that section, without the present
requirement for regulations to be made each time the Secretary of State (or, asthe case
may be, the Welsh Ministers) wishes to add a new type of shellfish to the list. The
amendment extends to England and Wales only.

Asaconseguence of amending section 1(1), section 15(2) of the SeaFisheries Act 1968
isrepeaed.

Section 1(4) isrepealed. This removes the need for the Crown Estate or representatives
of the Duchy of Cornwall or the Duchy of Lancaster to consent to the making of a
several or regulating order. The amendment extends to England and Wales only.

Paragraph 6 of Schedule 1isamended so that it requiresthe appropriate Minister to have
regard to the powers and duties of the Crown Estate Commissioners under the Crown
Estate Act 1961 when making a several or regulating order in relation to a part of the
sea shore belonging to the Crown Estate. The Duchies, and other landowners affected
by the creation of an order, remain statutory consultees. The amendment extends to
England and Wales only.

Section 203: Variation etc of orders as a result of development

524.

This section amends section 1 of the Sea Fisheries (Shellfish) Act 1967 to enable several
and regulating orders to be varied or revoked in order for development of the sea shore
affected by such ordersto be carried out.
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525. The power to vary or revoke a several or regulating order arises where permission has
been granted for a development in, on or over any part of the sea shore affected by an
order and that development will make it impossible or impracticable to exercise the
rights conferred by the order. Provision for paying compensation to holders of fishery
rights affected by the development may be made by the variation or revocation order.

526. Before varying or revoking an order, the appropriate Minister must consult anyone
entitled to aright of fishery in the affected area, as well as the owners and occupiers
of the sea shore affected by the order.

527.  The amendment extends to England and Wales only.

Section 204: Purposes for which tolls etc may be applied

528.  Section 3isamended to set out the powers of grantees of regulating orderswho havethe
right to regulatethefishery. Theamendment establishesthat grantees may spend monies
collected by way of tollsand royalties for purposes connected with the regulation of the
fishery, not just for the improvement of the fishery as currently set out in section 3 of
the Act. The amendment also establishes that grantees may, where the order provides,
retain a portion of the tolls and royalties to cover the costs generated in applying for
their order. The amendments extend to England and Wales only.

Section 205: Increase in penaltiesfor certain offencesrelating to fisheries for
shellfish

529.  Sections3and 7 are amended so that the maximum fine that may be imposed by a court
isincreased to £50,000 in line with that for other fisheries legislation. The maximum
fine that may be imposed by a magistrates’ court at present is £5,000. The amendment
extends to England and Wales only.

Section 206: Liability of master, etc where vessel used in commission of offence

530. Section 3 of the Act is amended to provide that, where a fishing boat is used in
the commission of an offence under section 3(3), the master, owner and charterer (if
any) of the boat are each guilty of an offence. Section 22 is a'so amended by this
section to introduce a definition for the term “master” in line with that in the Sea Fish
(Conservation) Act 1967 and the Fisheries Act 1981.

531. Theamendments establish that masters, etc. of vesselswho are licence holders may be
found guilty of offences which take place from their vessals, with the possibility that
their licence may be cancelled. The amendments extend to England and Wales only.

Section 207: Restrictionsimposed by grantees, etc

532.  Section 3isamended to ensurethat where aregulating order enablesagranteeto impose
restrictions or make regulations about the dredging, fishing for and taking of shellfish,
the grantee is able to carry into effect and enforce those restrictions and regulationsin
the same way as may be done for regulations imposed by and restrictions made in the
order itself. Thisamendment brings England and Walesin line with Scotland for which
similar provision was made by the Police, Public and Criminal Justice (Scotland) Act
2006.

Section 208: Cancellation of licence after single relevant conviction

533.  Section 4 of the Act isamended to allow for the removal of licences from aholder after
asingle conviction for a breach of licence or of the provisions of the regulating order.
Thismirrors an amendment that was made in Scotland by section 32 of the Aquaculture
and Fisheries (Scotland) Act 2007. The amendment extendsto England and Walesonly.
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Section 209: Register of licences

534.

535.

New section 4ZA requires grantees of regulated fisheries to hold a register of current
licence-holders' names and addresses and make it available for inspection free of
charge. Copies may be issued and a charge may be made for doing so.

This new requirement for a register of licence holders is intended to assist the
Gangmasters Licensing Authority in their duties under the Gangmasters Licensing Act
2004 and will also allow anyone to see who is currently benefiting from alicence. The
amendment extends to England and Wales only.

Section 210: Protection of private shellfish beds

536.

Section 7 is amended to extend the protection afforded to private oyster beds under
section 7to all privately owned shellfish bedsfor the particul ar type of shellfishtowhich
their rights of ownership relate. The amendment extends to England and Wales only.

Section 211: Use of implements of fishing

537.

538.

Section 7(4) of the Act currently provides that it is an offence to use any implement of
fishing, apart from aline and hook or anet for catching floating fish, in any areawhere
thereisaright of several fishery or in a private oyster bed.

The amendments enable the Secretary of State (or, as the case may be, the Welsh
Ministers) to specify by or under an order other implements of fishing that may be used
in areas where there is aright of several fishery. The use of such implements may be
restricted to particular times or particular areas of the fishery.

Section 212: Taking of crabs and lobsters for scientific purposes

539.

540.

541.

Section 17 provides that it is an offence to take, possess, sell, etc certain edible crabs
and lobsters. The amendments to section 17 provide for an exemption where a person
has authori sation to take edibl e crabs and lobsters for scientific purposes. Authorisation
for the taking of such shellfish from within British fishery limits, not including the
Scottish zone, Northern Ireland zone or Welsh zone, will be granted by the MMO, and
authorisation for the taking of such shellfish from the Welsh zone will be granted by
the Welsh Ministers. Aswell as extending to England and Wales, the amendment also
extends to Scotland. This ensures that an authorisation granted by the MMO or the
Welsh Ministers to take crabs and lobsters from those parts of the sea is recognised
in Scotland, even though no authorisation may be granted by the Scottish Ministers to
take such shellfish from the Scottish zone.

The ban on taking crabs covers those carrying spawn attached to their tail or other
exterior part and those which have recently cast their shell. Should an order covering
lobsters be made, thiswill also allow the MM O or the Welsh Ministers (asthe case may
be) to grant authorisations in respect of taking lobsters for scientific purposes.

The new subsections mean that the taking of crabs and lobsters for scientific purposes
will not be an offence under section 17 and bringsthe Act in line with both Community
and domestic legidlation.

Section 213: Orders prohibiting the taking and sale of certain lobsters

542.

The amendments allow the Secretary of State (or, as the case may be, the Welsh
Ministers) to make an order to introduce protection for lobsters under section 17(3)
independently of any other devolved administration. Each administration will be able
to act alone. At present Scottish Ministers may act alone to make an order for Scotland.
However the Secretary of State and the Welsh Ministers must act jointly with the
Secretary of State for Scotland to make orders for England and Wales. This difference
in procedure between the administrations is a consequence of devolution and of
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subsegquent amendments to section 17. The amendment extends to England, Wales and
Scotland.

Section 214: Power to appoint an inspector before making orders asto fisheries for
shellfish

543.

These amendments remove the requirement to appoint an inspector and provide the
Secretary of State (or, as the case may be, the Welsh Ministers) with a discretionary
power in making decisions on the appointment of an inspector and calling public
inquiries. This amendment does not apply to any application made for an order under
section 1 of the Act before this section comes into force. The amendment extends to
England and Wales.

Chapter 3: Migratory and Freshwater Fish

544,

545.

546.

547.

This Chapter widens the powers available to the Environment Agency initsrole asa
fisheries manager. It also gives powers to the appropriate national authority to make
regulationsin respect of the keeping of live fish and their introduction into and removal
from inland waters.

The Samon and Freshwater Fisheries Act 1975, the Water Resources Act 1991 and
the Environment Act 1995 apply a regulatory framework (alicensing system, byelaw
making powers, enforcement powers and certain other restrictions) to fisheries of
salmon, trout, eels and freshwater fish. The sectionsin this Chapter amend these three
Actsand related enactmentsto extend the regulatory framework to smelt, lampreys, and
(in respect of byelaw-making powers) shad, and to empower the appropriate national
authority to add any other kinds of fish to the regulatory framework. There are dso a
number of other miscellaneous changes, including amendments to the Theft Act 1968
and the Salmon Act 1986.

The 1975, 1991 and 1995 Acts apply to England and Wales, including the adjacent
territorial sea, and to those parts of the Border River Esk and its tributaries which are
in Scotland. They do not apply to those parts of the River Tweed and its tributaries
which are in England. The sections in this Chapter, with some exceptions, have the
same application. The exceptionsare section 231, which appliesto the whole catchment
area of the Border River Esk, and amendments to the Theft Act 1968 and the Salmon
Act 1986 (sections 228 and 229) which apply in England and Wales only.

“Appropriate national authority” means the Secretary of State, except in relation to
Wales and the territorial sea adjacent to it, where it means the Welsh Ministers (see
section 221(2)).

Taking fish etc

Section 215: Prohibited implements

548.

549.

550.

Thissection amends section 1 of the Salmon and Freshwater FisheriesAct 1975. Section
1 creates offences in relation to certain instruments used for taking fish; in particular
section 1(1)(a) lists instruments the use of which is prohibited.

Subsection (2)(a) adds tailers to the list in section 1(1)(a). A tailer is a pole with a
retractable loop of wire at the end, which islooped around the body of the fish to help
remove it from the water.

Subsections (2)(b), (3) and (4) extend the list of fisheries to which section 1 appliesto
those for eels, lampreys, smelt, shad. Subsection (5) inserts a new subsection (1A) into
section 1, which extends this list to fisheries for any fish specified in an order made
under new section 40A of the Salmon and Freshwater Fisheries Act 1975 (inserted by
section 221).
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Subsection (5) also inserts a new subsection (1B) into section 1, which gives the
appropriate national authority power by order to add or remove instruments from the
list in section 1(1)(a).

Subsection (6) inserts new section 1(3A), by virtue of which references in section 1
to waters include waters adjoining the coast of England and Wales to a distance of
six nautical miles from baselines. This corresponds to the area of sea in which the
Environment Agency carries out its functions.

Section 1(4) of the Salmon and Freshwater Fisheries Act 1975 permits the use of a gaff
or tailer when fishing with arod and line. A gaff isapolewith asteel hook mounted on
the end, used to snag the fish, and subsequently to removeit from the water. Subsection
(7) omits both this subsection, and the referencesto it within the section, with the effect
that the use of these instruments is no longer permitted.

Section 216: Roe etc

554.

555.

556.

557.

This section amends section 2 of the Salmon and Freshwater FisheriesAct 1975. Section
2(1) prohibits the use of roe (fish eggs) and the buying, sale or possession of salmon or
trout roe, for the purpose of fishing for salmon, trout or freshwater fish.

Section 2(1)(a) isamended by extending the prohibition on the use of roefor the purpose
of fishing to lampreys, smelt, shad, and to any other specified fish (by order under new
section 40A). This section amends section 2(1)(b) to cover the buying, selling, exposing
for sale or possession of any roe for that purpose.

Section 2(2) is amended to extend the prohibition on taking, killing or injuring and
buying, selling or possession of any unclean or immature fish to lampreys, smelt and
shad. An unclean fish is one which is about to spawn, or has recently spawned and has
not yet recovered from spawning.

Subsection (4) allows the taking of immature freshwater fish where permitted by
Environment Agency byelaws.

Section 217: Licencesto fish

558.

559.

560.

561.

This section amends section 25 of the Salmon and Freshwater Fisheries Act 1975,
which requires the Environment Agency to regulate fishing for salmon, trout, eels and
freshwater fish by means of a system of licensing.

Subsection (1) inserts new section 25(1) which amendsthe scope of thelicensing system
by extending the list of kinds of fish to which the licensing system applies to include
lampreys, smelt and any fish specified in an order made under new section 40A of
the Salmon and Freshwater Fisheries Act 1975. New section 25(1) also restricts the
licensing system to licensable means of fishing. Licensable means of fishing are the
instruments set out in new section 25(1A). These arerod and line, historic installations
(certain fixed nets and traps which were certified under old legislation, or were in use
by virtue of agrant or charter or immemorial usage in 1861) and such other means of
fishing as the appropriate national authority may specify by order.

A person who fishes otherwise than by alicensable means of fishing isrequired to have
an authorisation under new section 27A of the Salmon and Freshwater Fisheries Act
1975, inserted by section 219.

Subsection (2) provides that the Environment Agency, which already has the power
to introduce licences for different areas, may introduce licencesin relation to different
descriptions of waters. For example, this power might be used to introduce different
licences for canals as opposed to rivers.
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Subsection (3) amends section 25(4) by removing a person’s entitlement to use a gaff
or tailer when fishing with rod and line. This flows from the addition of tailers to the
list of prohibited instrumentsin section 1.

Subsection (4) omits previous provisions which, first, deemed alicence for fishing for
salmon also to allow fishing for trout, and, second, deemed a licence for fishing for
salmon or trout to allow fishing also for freshwater fish and eels.

Subsection (5) inserts new section 25(10) and (11), which alows the Environment
Agency to permit people to fish by licensable means of fishing without a licence. For
example, the Agency may allow those who need to remove excessfish from aparticular
water for management reasons, to do so without a licence.

Subsection (6) amends paragraph 11, and omits paragraph 12, of Schedule 2 to the
Salmon and Freshwater Fisheries Act 1975. This removes the requirement to pay 20p
for each name removed from, inserted into or substituted in afishing licence.

Subsection (7) empowers the Environment Agency to impose conditions (by way of
notice) on alicenceto use historic installations. Conditions might include alimit on the
number of fish which may be taken, specifying the times at which they may be taken or
the gear which may be used. A breach of such alicence condition is an offence under
section 27 of the Salmon and Freshwater Fisheries Act 1975.

Section 218: Limitation of licences

567.

568.

569.

570.

This section amends section 26 of the Salmon and Freshwater Fisheries Act 1975.
Section 26 enables the Environment Agency, by order confirmed by the Minister, to
limit the number of licenceswhich it may issuefor fishing for salmon or trout other than
rainbow trout with any specified instrument other than rod and line. Referencesto “the
Minister” are replaced by references to the appropriate national authority throughout
this section.

The amendments made by subsection (2) alow orders under section 26 to be made
in respect of any kind of licence issued under section 25. Exceptions to this are
provided by subsection (3). This inserts new section 26(1A) and (1B), which sets out
the circumstancesin which an order may be made and excludes fishing by rod and line
or historic installation from the scope of an order. This will allow the Environment
Agency to limit the number of licences for all those fisheries subject to the system of
licensing under section 25(1). New section 26(1A)(b) will empower the Environment
Agency to limit the number of licences in fisheries that have a significant impact on
the marine or agquatic environment.

The Minister is currently required to hold a local inquiry before confirming an order
made under section 26 if the number of licences proposed to be issued is less than the
number of licencesissued in any of the three preceding years, or if an objection ismade
by any person who has held arelevant licence during each of the two preceding years.
Subsection (4) amends section 26(3) to remove the obligation to hold a loca inquiry,
and replaces it with a power to do so.

Section 26(4) and (5) prohibits Ministers from confirming an order if it fails to secure
that any person who is dependent on fishing for his livelihood may obtain a licence
under it. Subsection (5) replaces this requirement with a power for the Environment
Agency to pay compensation.

Section 219: Authorisation to fish

571.

Thissectioninsertsnew sections 27A and 27B into the Salmon and Freshwater Fisheries
Act 1975. New section 27A givesthe Environment Agency power to authorise aperson
to use any means (other than a licensable means of fishing) to fish for salmon, trout,
eels, lampreys, smelt and freshwater fish, and other specified fish (by order under new
section 40A). The Environment Agency may refuse or revoke authorisations, subject
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them to conditions, charge for them and grant them for limited periods of time. The
Agency will also be able to grant an authorisation to a business or organisation or to a
named individual within that organisation.

New section 27B makesit an offenceto fish for or take fish using any means of fishing,
other than an instrument for which alicence is required, without an authorisation.

Section 220: Enforcement

573.
574.

575.

576.

577.

578.

579.

580.

581.

582.

This section amends Part 5 of the Salmon and Freshwater Fisheries Act 1975.

Subsection (2) amends section 31. Section 31 giveswater bailiffs (enforcement officers
of the Environment Agency) powers of search and seizure where instruments or
baits have been used in contravention of the Act. Subsection (2)(a) and (b) removes
references to the Act so as to allow water bailiffs to check, amongst other things,
partially submerged fishing gear to ensure hooks or bait prohibited under byelaws are
not being used.

Subsection (2)(c) provides that a water bailiff’s power of seizure includes a sample of
any fish.

Subsection 2(d) allows water bailiffs to disable or destroy dams, fishing weirs, fishing
mill dams or fixed engines suspected of having been operated or used, or likely to be
used in contravention of the Salmon and Freshwater Fisheries Act 1975. Thisreplaces,
with some changes, the powers that were previously in sections 6, 7, and 8 of the 1975
Act but are deleted by other provisionsin this Act.

Subsection (3) amends section 32. Section 32 gives water bailiffs the power to enter,
remain upon and traverse any lands adjoining or near to any waters, subject to
exceptions. The amendment removesthe exception for decoysor lands used exclusively
for the preservation of wild fowl which will alow, for example, water bailiffs to take
action on such land against poaching.

Subsection (4) amends section 33. Section 33 enables a justice of the peace to issue a
warrant authorising awater bailiff to enter land for the purpose of seizingillegal netsand
other such instruments as well as salmon, trout, freshwater fish or eels that might have
beenillegally taken. Subsection (4)(a) extendsthe power of seizureto legal instruments
suspected to have been used illegally and subsection (4)(b) extends the power to any
fish illegally taken or sold. Subsection (4)(c) extends the purpose for which a power
of entry may be authorised to the destruction or disablement of any fixed engine, dam,
fishing weir or fishing mill dam found on the premises and suspected of having been
used illegally.

Subsection (5) increases the period during which a warrant remains in force from one
week to three months.

Subsection (6) amends section 34. Section 34 enables water bailiffs to seize without
warrant any person who has illegally taken or killed fish, or is found on or near any
waters with the intent so to do, or with any prohibited instrument but only during the
period between sunset and sunrise. Subsection (6) removes thisrestriction.

Subsections (7) and (8) amend section 35. Section 35 empowerswater bailiffsand other
enforcement officers to demand a person fishing, suspected of being about to fish, or
having fished in the preceding half hour, to produce hisfishing licence or other authority
to fish.

Subsections (7)(a) and (7)(b) replace the reference to having fished within “the
preceding half hour” with having fished “recently” and allow water bailiffs to demand
the production of a fishing licence from those suspected of intending to fish or those
who have recently fished.


http://www.legislation.gov.uk/id/ukpga/2009/23/section/220

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

583. Subsection (7)(c) limits water bailiffs’ and other enforcement officers powers to
require the production of a licence or authorisation issued under the Salmon and
Freshwater Fisheries Act 1975 or alicence issued under section 16 of the Wildlife and
Countryside Act 1981, under which certain species of fish are protected.

584.  Subsection (8) omits section 35(2). This allowed any person, on the production of their
own fishing licence, to demand another person produce their fishing licence and to state
their name and address.

585.  Subsection (9) increasesthe fine for using any explosive substance, any poison or other
noxious substance, or any electrical device with the intent to take or destroy fish in
contravention of section 5 of the Salmon and Freshwater Fisheries Act 1975 from the
prescribed sum (currently £5,000) to £50,000.

Section 221: Power to specify fish

586. This section inserts a new section 40A into the Salmon and Freshwater Fisheries Act
1975.

587. New section 40A empowers the appropriate national authority to specify additional
species of fish to which the following provisions will apply:

» fishing with prohibited instruments (section 1 of the Salmon and Freshwater
Fisheries Act 1975);

e useof roe (section 2 of that Act);
» licensing and authorisation of fishing activities (sections 25 and 27A of that Act);

» the offence of handling fish in suspicious circumstances (section 32 of the Salmon
Act 1986);

* byelaw making powers (paragraph 6 of Schedule 25 to the Water Resources Act
1991); and

» theduties of the Environment Agency (section 6(6) of the Environment Act 1995).

Section 222: Order-making powers: supplementary

588.  This section inserts section 40B into the Salmon and Freshwater Fisheries Act 1975,
which sets out the procedure for making an order made under section 40A described
above.

Section 223: Definitionsrelating to fish

589. This section amends section 41 of the Salmon and Freshwater Fisheries Act 1975.
It gives amended definitions for eels and freshwater fish and new definitions for
freshwater crayfish and smelt.

Byelaws

Section 224: Power to make byelaws

590. This section amends paragraph 6 of Schedule 25 to the Water Resources Act 1991,
which sets out the Environment Agency’s powers to make fisheries byelaws.

591. Subsections (2) and (3) extend the species of fish for which the Environment Agency
may make byelaws to include (in addition to salmon, trout, eels and freshwater fish)
lampreys, shad and smelt, and any fish specified (by order under new section 40A of
the Salmon and Freshwater Fisheries Act 1975).

592.  Subsection (4) alows the Environment Agency to set close seasons and close times.
These powers were previously in Schedule 1 to the Salmon and Freshwater Fisheries
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Act 1975. All byelaw powerswill now beinthe 1991 Act and enforced by section 211 of
the Water Resources Act 1991, which makesit an offenceto breach abyelaw, including
one made under paragraph 6(2)(a) of Schedule 25 to the 1991 Act.

593.  Subsection (5) amends paragraph 6(2)(b)(i) to allow byelaws prohibiting the taking of
fish greater than a specified size in addition to the taking of or fishing for fish smaller
than a specified size.

594.  Subsection (6) amends paragraph 6(2)(e) to allow byelaws to be made for purposes
which were previously contained in section 20 of the Salmon and Freshwater Fisheries
Act 1975.

595.  Subsection (7) omits paragraph 6(3), which alowed byelaws imposing further
restrictions on fishing activity during close times. It is replaced by the general close
season and close time byelaw making power described in relation to subsection (4) (see
above).

596.  Subsection (8) omits paragraph 6(4) of Schedule 25, which allows byelaws regarding
the deposit or discharge of liquid or solids detrimental to fish. Section 4 of the Salmon
and Freshwater Fisheries Act 1975 provides specific control of these activities.

597.  Subsection (9) inserts new paragraph 6(5A) and (5B) into Schedule 25. Sub-
paragraph (5A) enables the Environment Agency to authorise a person to act in breach
of a byelaw. Examples of where an authorisation might be given are where action is
needed to ensure the good management of a fishery or for scientific research. Sub-
paragraph (5B) clarifies that byelaws may apply to historic installations.

598.  Under subsection (10) existing byelaws made under paragraph 6(3) may be taken as
having been made under the new power.

Section 225: Byelaws. emergency procedures

599.  Thissectioninsertsanew Schedule 27 into the Water Resources Act 1991. Schedule 27
sets out the circumstances in which the Environment Agency may make emergency
byelaws and the procedure for making such byelaws. Unlike byelaws made under
Schedule 25 to the 1991 Act, thereisno requirement for statutory public consultation or
for confirmation by the appropriate national authority. Instead, emergency byelaws are
time-limited and the appropriate national authority has a duty to repeal an emergency
byelaw where it appearsthe criteriafor making it no longer apply, or to amend it where
it considersit appropriate.

Section 226: Byelaws: enforcement

600.  Section 211 of the Water Resources Act 1991 sets the levels of fines for contravening
byelaws made by virtue of Schedule 25 to that Act. This section raises the fine from
one not exceeding level 4 on the standard scale (currently £2,500) to £50,000.

Section 227: Byelaws: compensation

601. This section replaces the duty in section 212 of the Water Resources Act 1991 to pay
compensation to a fishery owner or occupier whose fishery isinjuriously affected by
abyelaw with a power to do so.

Supplementary

Section 228: Theft of fish from private fisheries etc

602.  This section raises the penalty for committing the offence of taking or destroying fish
under paragraph 2 of Schedule 1 to the Theft Act 1968 to £5,000. Previoudly, it was
£200 for an offence committed during the day and £1,000 for an offence committed at
night to £5,000. It also omits the requirement for the offence to have taken place during
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the hours between sunset and sunrise, removesthe custodia element of the penalty, and
removes the link to a previous conviction.

Section 229: Handling fish

603.

604.

605.

606.

Section 32 of the Salmon Act 1986 makes it an offence to handle salmon or sea trout
in suspicious circumstances. A person is guilty of the offence if, at a time when he
believes or it would be reasonable for him to suspect that an offence involving taking,
killing or landing a salmon or sea trout has been committed, he receives the salmon
or seatrout, or undertakes or assists in its retention, removal or disposal by or for the
benefit of another person, or if he arranges to do so.

This section extends the offence to eels, lampreys, smelt, freshwater fish, and other
specified fish (by order under section 40A of the Salmon and Freshwater Fisheries Act
1975). Salmon, trout, eel, smelt, fish and freshwater fish are given the same meaning
asin section 41(1) of that Act.

Subsection (3)(c) removesthe requirement for the undertaking or assisting to have been
“for the benefit of another person”. The effect isthat a person commits an offenceif he
undertakes, for instance, the disposal of fish for his own benefit and knows or suspects
that the fish was unlawfully taken.

Subsection (5) adds the sale of fish to the list of offences relevant to the commission
of an offence under section 32. This means it becomes an offence to handle afish sold
in contravention of, for example, byelaws.

Section 230: Duties of the Environment Agency

607.

608.

Section 6(6) of the Environment Act 1995 requires the Environment Agency to
maintain, improve and develop salmon fisheries, trout fisheries, freshwater fisheries
and eel fisheries.

This section extends the duty to lampreys and smelt fisheries, and fisheries of other
specified fish (by order under section 40A of the Salmon and Freshwater Fisheries Act
1975).

Section 231: Tweed and Esk fisheries

609.

610.

Historically, English legislation on salmon and freshwater fisheries has applied to
the Scottish as well as the English River Esk and its tributaries. Conversely, Scottish
legislation has applied to the English as well as the Scottish Tweed. Section 111 of the
Scotland Act 1998 allows this position to be maintained post-devolution by means of
an Order in Council. Currently such orders may only relate to salmon, trout, eels and
freshwater fish.

Subsection (2) amends section 111 to extend the scope of the order-making power to
eels, lampreys and smelt. Section 111(4) defines “ conservation “in relation to sailmon,
trout, eels and freshwater fish to include the protection of the environment. Subsection
(3) extends this definition to the protection of the environment of lampreys, smelt and
shad. Subsection (4) allows the Order in Council to amend section 111(1) to add or
remove any species of fish listed and to which the order-making power applies.

Section 232: Keeping, introduction and removal of fish

611.

612.

This section allows the appropriate national authority to make regulations to prohibit
persons from keeping any fish, introducing any fish into inland waters or removing any
fish from inland waters without prior authorisation.

Section 30 of the Salmon and Freshwater Fisheries Act 1975 prohibits the introduction
of fishinto inland waters unless the person introducing the fish has the prior consent in
writing of the Agency. Regulations made under section 232 may make consequential
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amendments to legislation, which would allow section 30 to be replaced by any such
regulations.

Section 233: Consequential and supplementary amendments

613.

614.

615.

616.

617.

This section omits sections 4(2), 23 and 24 of the Salmon and Freshwater Fisheries
Act 1975.

Section 4 of the 1975 Act makesit an offenceto allow any liquids or solid matter into
waters that cause those waters to be poisonous or injurious to fish, spawning grounds,
spawn or food of fish. Section 4(2) disappliesthisoffencein relation to those exercising
any lawful rights, or continuing a method in use in connection with the same premises
before 18 July 1923.

Aswater pollution legislation (from Rivers Prevention of Pollution Act 1951 through to
Water Resources Act 1991) has removed any right to pollute without the prior consent
of the Environment Agency, the disapplication under section 4 no longer applies.

Section 23 of the 1975 Act prohibits the export of unclean salmon or trout or any salmon
or trout caught during a period when the sale of salmon or trout is prohibited. It also
sets conditions on the export of salmon or trout between 31 August and the following
1 May. These provisions serve no useful purpose.

Section 24 of the 1975 Act requires consignments or packages containing salmon and
trout to be so marked. The requirement to carry a consignment note under Council
Regulation (EC) 1/2005 on the Protection of Animals During Transport and Related
Operations makes this section redundant.

Chapter 4: Obsolete Fisheries Enactments

Section 234: Repeal of spent or obsolete enactments

618.

This section repeals six redundant Acts of Parliament relating to sea fisheries and part
of one further such Act. All of this legidlation is approximately 100 years or more
old. These Acts are repealed as part of a wider Government commitment to reduce
regulatory burdens on the private, public and voluntary sectors through the Davidson
Review!!. The Davidson Review identified a series of fisheries Acts to consider for
repeal. At the present time the Government has been able to identify six Acts and part
of a seventh as suitable for immediate repeal. This section also repeals sections 86, 87
and 163 of the Port of London Act 1968.

Part 8: Enforcement

Chapter 1: Enforcement Officers

Marine Enforcement Officers

619.

620.

These sections enable the MMO and the Welsh Ministers to appoint enforcement
officers for the purpose of enforcing marine licensing, nature conservation and sea
fisherieslegislation. Such officersare called marine enforcement officers, or MEOs. On
appointment, an MEO is automatically a British sea-fishery officer (see section 239).
Any commissioned officer of the Royal Navy, and any person in charge of an aircraft
or hovercraft of the Armed Services, are also MEOs.

The sections also enable the Department of the Environment in Northern Ireland to
appoint officers with the common enforcement powers to enforce licensing and the
Scottish Ministersto appoint officers with the common enforcement powersto enforce

11  Further information on the Davidson Review: |mplementation of EU legislation can befound on http://www.berr.gov.uk/files/

file44583.pdf or ISBN-10: 0-11-840484-9 and | SBN-13: 978-0-11-840484-6.
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licensing and nature conservation legislation. For areas where the new enforcement
officer powers do not apply, existing enforcement powers will remain in place.

Enforcement of sea fisheries, licensing and nature conservation in the marine area is
currently performed by: British sea-fishery officers, under legislation such as the Sea
Fisheries (Conservation) Act 1967, the Sea Fisheries Act 1968, the Fishery Limits Act
1976 and the Fisheries Act 1981, officers appointed under the Sea Fisheries Regulation
Act 1966; officers appointed under the Food and Environment Protection Act 1985;
and officers appointed under the Wildlife and Countryside Act 1981 and the Offshore
Marine Conservation (Natural Habitats, &c.) Regulations 2007. Enforcement powers
in these Acts and Regulations are consolidated here.

Where the MMO takes on responsibility for enforcement of regulations which are not
otherwise covered by the Act, the regulations will be amended to enable enforcement
officers to exercise Chapter 2 powers (common powers) and Chapter 3 powers (other
powers). Examples of such regulations include the Environmental |mpact A ssessment
and Natural Habitats (Extraction of Minerals by Marine Dredging) (England and
Northern Ireland) Regulations 2007, the Fisheries and Aquaculture Structures (Grants)
(England) Regulations 2001 and the Grants for Fishing and Aquaculture Industries
Regulations 2007.

Section 235: Marine enforcement officers

623.

This section allows the MM O and the Welsh Ministers to appoint marine enforcement
officers (“MEQS"). The appointment of such officers may be restricted, so that they do
not havethe ability to use all the powers officerswould otherwise have on appointment:
for example, limitations to the geographical area within which an officer may use the
powers. Commissioned officersof the Royal Navy and anyoneinthe Royal Navy, Army
or RAF in charge of an aircraft or hovercraft are automatically MEOs. Subsection (3)
isatransitional provision allowing the Secretary of State to appoint MEOs in advance
of the establishment of the MM O, which will then appoint MEOs in England.

Section 236: Enforcement of marine licensing regime

624.

625.

626.

This section sets out the areas in which and the vessels and installations in relation to
which an MEO may exercise his enforcement powers for the purposes of enforcing the
marinelicensing regimeset out in Part 4 of the Act. Theenforcement powersthat may be
exercised by an MEO for enforcing licensing legid ation are the common enforcement
powers in Chapter 2 and the specific powers relating to requirements for information
about certain substances and objects in Chapter 3 (see section 263).

The area where enforcement powers may be used is set out in subsection (9) as the
relevant enforcement area. However, by virtue of subsection (3)(d), MEOs may also
exercise their powers in Scotland and the Scottish inshore region where they are
investigating an offence suspected of being committed within the relevant enforcement
area. They may use their powers in the Scottish offshore region only if they are in
“domestic hot pursuit”.

“Domestic hot pursuit” is similar to the international agreement under UNCLOS for
pursuit of avessel, and alows pursuit of avessel, marine installation or aircraft across
national jurisdictionswithin the UK. Domestic hot pursuit istriggered if the officer has
given asignal to stop which isignored and the vessel |eaves the relevant enforcement
area and travels into an area where the officer would not otherwise be able to exercise
his powers, such as the Scottish offshore region. Pursuit must be continuous, although
the pursuing officer, vessel, etc. may change. It allows the officer to use powers under
the Act in another jurisdiction within the UK, if the officer does not otherwise have
powersinthat area. This power does not affect any powersthe officer might have under
international law.

69


http://www.legislation.gov.uk/id/ukpga/2009/23/section/235
http://www.legislation.gov.uk/id/ukpga/2009/23/section/235/3
http://www.legislation.gov.uk/id/ukpga/2009/23/section/236
http://www.legislation.gov.uk/id/ukpga/2009/23/section/236/9
http://www.legislation.gov.uk/id/ukpga/2009/23/section/236/3

627.

628.

629.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

The section provides that MEOs may not use their powers to enforce the marine
licensing regimeto the extent that it rel atesto any activity in Wales or the Welshiinshore
region concerning or arising from the exploration for, or production of, petroleum or
anything done in the course of taking installation abandonment measures in any other
part of the relevant enforcement area.

Outside the UK marine area, the powers may be exercised in relation to any British
vessel, aircraft or marine structure or any vessel which was loaded within the relevant
enforcement area.

Only an officer of the Armed Services may exercise enforcement powers in relation
to awarship.

Section 237: Enforcement of nature conservation legislation

630.

631.

632.

This section sets out the areas in which and the vessels and installations in relation to
which an MEO may exercise his enforcement powers for the purposes of enforcing
legidation relating to nature conservation. It also sets out the legidation that an
MEO may enforce. The enforcement powers that may be exercised are the common
enforcement powersin Chapter 2.

Within the UK and its marine area there are some restrictions as to where MEOs
may exercise their powers for enforcing nature conservation legislation. MEOs have
jurisdiction in the relevant enforcement areaas defined in section 237(13). If anMEOQOis
investigating an offence suspected of being committed within the relevant enforcement
area, they may exercise their powers in Northern Ireland and Scotland and in the
territorial waters around Northern Ireland or Scotland by virtue of subsection (3)(c).
In the Scottish offshore region they may exercise their powers only if in domestic hot
pursuit (see explanatory note to section 236).

Outside the UK marine area, an MEO may exercisethe powersin relation to any British
vessel or marine installation.

Section 238: Enforcement of fisherieslegislation

633.

634.

635.

636.

This section sets out the areas in which and the vessels and installations in relation to
which an MEO may exercise his enforcement powers for the purposes of enforcing
sea fisheries legidation. The enforcement powers that may be exercised are both the
common enforcement powers in Chapter 2 and fisheries specific powers in Chapter 3
relating to: the inspection and seizure of objects at sea (section 264); seizing fish or
fishing gear for the purpose of forfeiture (sections 268 and 269); detention of vesselsin
connection with court proceedings (section 279); and production of certain equipment
(section 284).

MEQOs are able to use the common powers in circumstances as described in
subsection (4). MEOs may use these powersin the relevant enforcement areaas defined
by section 238(10). MEOs cannot use their powers in Scotland or Northern Ireland
or their waters unless in domestic hot pursuit (see explanatory note to section 236) or
if they are using them in relation to a British fishing boat which is not a Scottish or
Northern Ireland fishing boat. However, the effect of section 239 isthat they will retain
British sea-fishery officer powers where they do not have MEO powers.

OutsideBritishfishery limits, MEOs may exercisetheir powersinrelationto any British
vessel or marine installation, other than a Scottish or Northern Ireland fishing boat.

Only an officer of the Armed Services may exercise enforcement powers in relation
to awarship.
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Section 239: Marine enforcement officers as British sea-fishery officers

637.

Section 7 of the Sea Fisheries Act 1968 provides for the appointment of British
sea-fishery officers (BSFOs). This section makes MEOs automatically BSFOs on
appointment but provides that where MEQOs are able to exercise common enforcement
powers under the Act, they cannot use their BSFO powers. Thus MEOs may use
BSFO powers where their MEO powers are not available to them (for example, in
enforcing against a Scottish boat in Scottish waters which an MEO had not pursued
under section 237(4)).

Other enforcement officers

Section 240: Marine licensing: oil and gas and other reserved matters

638.

639.

The Secretary of State will be able to appoint persons to enforce Part 4 of the Act,
to the extent that it relates to the licensing of activities relating to various reserved
matters. Therange of activitiesin respect of which such personswill be ableto exercise
enforcement powers differs depending on that part of the UK marine licensing area
in which the activities take place. In the Scottish offshore region these activities are
limited to those that relate to oil and gas, defence and the prevention of pollution
(see subsection (1)(a)). In the Welsh inshore region these activities are limited to
those that relate to the exploration for, or production of, petroleum (as described in
subsection (1)(b)). In all other parts of the UK marine licensing area, except the
Northern Ireland inshore region, the activities are limited to installation abandonment
measures as described in subsection (1)(c) and defined in subsection (6). No other
enforcement officers appointed under this Part will be ableto enforce marinelicencesin
relation to these matters in the areas described. Enforcement officers appointed under
thissection will have no functionsin relationto oil and gasactivitiesin Northern Ireland
inshore waters, unlessthey are investigating an offence suspected of having taken place
in their area of jurisdiction.

Enforcement officers appointed under this section will have access to the common
enforcement powers in Chapter 2 of this Part and the specific power for requiring
certain information relating to licensing in Chapter 3. They will have similar powers
to other officers appointed under this Part for pursuing offenders across national and
international boundaries.

Section 241: Marinelicensing: Northern Ireland

640.

641.

This section allows the Department of the Environment in Northern Ireland to appoint
persons for the purpose of enforcing Part 4 of the Act (marine licensing). Such an
enforcement officer may exercise enforcement powersin England, Wales and Northern
Ireland andinrelationto any vessdl, aircraft or marineinstallation withinthe UK marine
licensing area other than the Scottish offshore region. If such an officer isinvestigating
an offence suspected of being committed within their area of jurisdiction, they may
use enforcement powers in Scotland and in the Scottish inshore region. However, the
officer may only use these powers in the Scottish offshore region if in “domestic hot
pursuit” (see explanation to section 236).

Enforcement officers appointed under this section do not have any powers to enforce
Part 4 of the Act so far asrelating to any oil and gas activitiesin Wales. In addition, they
do not have any powers to enforce Part 4 of the Act so far as relating to the taking of
installation abandonment measures (defined in subsection (10)), unless such measures
are taken in Northern Ireland or the Northern Ireland inshore region.

Section 242: Marine licensing: enforcement in Scottish offshore region

642.

This section enables Scottish Ministersto appoint personsfor the purposes of enforcing
licensing under Part 4 of this Act in the Scottish offshore region. Such officerswill have
access to the common enforcement powers in Chapter 2 of this Part and the specific
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power for requiring certaininformation relating to licensing in Chapter 3. These officers
may not exercise their powersto enforce Part 4 so far asit relates to alimited range of
reserved matters, such as oil and gas related activities (see section 240).

643. If an officer appointed by Scottish Ministers to enforce licensing is investigating an
offence suspected of being committed within the Scottish offshore region, the powersto
investigate on land and in inshore waters elsewhere in the UK may be used. To enforce
in the offshore area other than in the Scottish offshore region, these powers will need
to be used under domestic hot pursuit rules (see explanatory note to section 236).

Section 243: Enforcement of MCZsin Scottish offshore region

644. This section enables Scottish Ministers to appoint officers with the common powers
for the purpose of enforcing section 140, which creates the offence of damaging
etc protected features of MCZs, in the Scottish offshore region. Officers appointed
by Scottish Ministers to enforce MCZs, investigating an offence suspected of being
committed within the Scottish offshore region, may exercisetheir powersto investigate
on land and in inshore waters elsewhere in the UK. They will need to use domestic hot
pursuit to pursue offenders from the Scottish offshore region to other offshore areas
within the UK marine area.

645.  Subsections (4), (5) and (6) set out the circumstances in which a vessel is subject to
hot pursuit (see explanatory note to section 236). They require that the vessel isin the
Scottish offshore region, that an audible or visible signal is given for the offending
vessel to stop and that the pursuit of the vessdl is not interrupted.

646.  Subsection (8) providesthat persons appointed under this section may not exercisetheir
powers in relation to British warships.

I nter pretation

Section 244: I nterpretation of this Chapter
647.  This section provides definitions for the key terms used in this Chapter of the Act.

Chapter 2: Common Enforcement Powers

Introductory

648. This Chapter sets out various enforcement powers that are considered to be the core
set of powers necessary for officers to carry out their enforcement functions in the
marine areaeffectively. The powersare based on thosein anumber of pieces of existing
legidlation for seafisheries, marine licensing and marine nature conservation.

Section 245: Common enforcement powers

649. This section introduces the purpose of the chapter, which is to set out the powers
available to MEOs and other enforcement officers, and defines key terms. Subsection
(3) providesthat the powers avail able to enforcement officers under this Chapter do not
[imit their ability to act under other legidation.

Entry, search and seizure

Section 246: Power to board and inspect vessels and marine installations

650. The powersin this section enable enforcement officersto board and inspect any vessels
and marineinstallations (subject to the need for awarrant pursuant to section 249 if the
vessel or installation is a dwelling) to carry out their functions. Enforcement officers
may requirethevessel or marineinstallation to stop or do anything el sethat would assist
them in boarding or disembarking and in carrying out their enforcement duties. The
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power extends to things which may be under the control of someone on the vessel or
installation, such asavessel under tow. Marineinstallations that may move under their
own power include jack-up rigs and work platforms. The powers also allow officersto
require assistance from someone present who has some control over the situation.

Section 247: Power to enter and inspect premises

651.

Thepowersin this section enabl e enforcement officersto enter and inspect any premises
(subject to the need for awarrant pursuant to section 249 if the premises are adwelling)
to carry out any relevant functions. “Premises’ includes land but does not include a
vehicle, vessel or marine installation. Entry must be at a reasonable time unless the
officer believesthat, by waiting for that reasonabl e time, the purpose for requiring entry
and inspection may be thwarted. The officer aso has the power to request assistance
from people who have some control in the situation. This may be needed for instancein
unlocking adoor or opening a container. Where the premises are a dwelling, awarrant
is needed before the power of entry may be exercised. Provisions regarding warrants
are set out in section 249.

Section 248: Power to enter and inspect vehicles

652.

653.

This section enables enforcement officers to enter and inspect any vehicle at any time
(subject to the need for awarrant pursuant to section 249 if thevehicleisadwelling). An
officer may also require the vehicle to be taken to an appropriate place to be inspected.
The power also enables them to require assistance as necessary from people in the
vehicle or the registered keeper.

The powers conferred by this section may be exercised wherever and whenever it is
necessary, although subject to awarrant if it was necessary to enter adwelling. For this
section only, the term “vehicle” does not include vehicles at sea, namely vessels and
marine installations (which are covered under section 245).

Section 249: Dwellings

654.

This section provides that an enforcement officer may not enter a dwelling unless
ajustice has issued a warrant authorising entry. It sets out the matters that must be
satisfied before a warrant may be granted. It also introduces Schedule 17 which sets
out further provisions relating to warrants (how to obtain one and matters regarding the
execution of the warrant).

Section 250: Powers of search, examination, etc

655.

The powers in this section alow an enforcement officer, when exercising a power
of inspection pursuant to sections 245 to 249, to search those premises and examine
anythinginit. They further allow the officer to stop someone and detain them to perform
a search of anything in their possession or control, athough subsection (8) means the
officer cannot search a person. Subsections (3) to (9) enable the officer to examine
anything that isin or on the relevant premises, is attached to them or is part of them,
including anything that is controlled from them. Where appropriate, the officer may also
test or measure any object found, which includes live animals (for example, shellfish)
or plants. If necessary, an enforcement officer may break open any container or things
that have been locked. The officer could also require assistance from anyone within the
premises or connected to the premises to help, or from someone who has been carrying
on an activity in respect of which the officer has enforcement powers.

Section 251: Power to require production of documents, etc

656.

This section gives enforcement officers the power to require a person on or in the
relevant premises being inspected to produce documents or records that they have. A
document includes information which is recorded on paper or in an electronic format,
and pictorial and related images.
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Section 252: Powers of seizure, etc

657.  This section enables an enforcement officer to seize and detain or remove anything
found on premises or, where a person has been undertaking an activity in respect of
which the officer has enforcement powers, any item in the person’s possession or
control. The officer may also take copies of, or extracts from, any document or record
found on the relevant premises. These powers are exercisable either for the purposes of
determining whether an offence has been committed or where the officer believes the
item is evidence that an offence has been committed. Subsection (5) limits the power
so that it does not alow an officer to remove any document that is required by law to
be kept on the premises, such as vessel registration papers. However, subsection (6)
allows such items to be seized when avessel isin port.

658.  Subsection (7) prevents an officer seizing an item which is subject to legal privilege
(as defined by the Police and Criminal Evidence Act 1984) or, in Scotland, for which
aclaim to confidentiality of communications could be made.

Section 253: Further provision about seizure

659. Subsections (1) and (2) give officers powers to seize and remove things which are
kept in a container and to require evidence to be put into a container so that it may be
removed, such as might be necessary for undersized fish.

660. Subsection (3) enables officers to require that documents or materials are kept on the
premises for safekeeping pending removal and seizure.

661.  Subsections(4) and (5) providethat the officer may require someoneto assist them with
regard to matters under that person’s control, for instance by opening doors, assisting
with moving items etc.

662.  Subsection (6) amends the definition of premisesin section 66 of the Criminal Justice
and Police Act 2001 to include “marine installation” so that the powers of seizure
conferred by Part 2 of that Act may be exercised in relation to marine installations.
Subsection (7) adds the Marine and Coastal Access Act 2009 to the list of legidation
to which section 50 of that Act applies. Section 50 of the 2001 Act enables officersto
remove property that otherwise they would not have the power to seize so that they may
sift through and determine whether it contains something which they would have the
power to seize, when it is not reasonably practicable to determine this on the premises.

Section 254: Retention of seized items

663. This section alows items seized during an investigation to be kept for as long as is
necessary for the investigation and any trial proceedings, unless a photograph or copy
would provide sufficient evidence.

Miscellaneous and ancillary powers

Section 255: Power to record evidence of offences

664. This section provides enforcement officers with powers to use any device to take
visual images of anything connected with the relevant premises for evidence in the
investigation of a suspected offence. Subsection (2) describes where the power may be
used and subsection (3) enables the officer to require a person who has some control
in that situation to help them.

Section 256: Power to require name and address

665. If the officer believes someone has committed an offence, that person may be required
to give the officer their name and address.
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Section 257: Power to require production of licence, etc

666. If the officer believes someone has been undertaking an activity which needs alicence,
permit, etc., the officer may require that person to show that licence. Subsection (2)
allowsthe person to produce the licence | ater should they be unableto produceit if they
do not have it on them at the time the officer demanded it.

Section 258: Power to require attendance of certain persons

667. Where an officer has boarded a vessel or marine structure or entered any premises he
may require the attendance of those persons listed.

Section 259: Power to direct vessel or marine installation to port

668. This section gives enforcement officers the power to direct a vessel or marine
installation to the port they consider to be the nearest convenient port and detain it there.
The section only appliesin situationswhere an officer believesthat an offence has been
committed and it would not be practical to carry out their duties without first taking the
vessel or marine installation to port and detaining it there, or where the officer believes
that the vessel itself is evidence of the commission of an offence and the only way to
preserve the evidence isto take it into port.

669. A convenient port may not be the nearest in terms just of distance, but may be, for
example, the nearest one able to take the size of vessel, provide a berth or suitable
storage facilities. The officer may take the vessel or installation there themselves, or
arrange for someone else to take it, or require the person in charge of it to take it into
port. For instance, arrangements may be made for alocal pilot to take the vessel into
port.

670.  Subsection (3) providesthat once the vessel or marine installationisin port, the officer
may detain it or require the person in charge to do so.

671.  Subsections (4) to (7) provide that enforcement officers are obliged to issue a written
notice of detention to the person in charge of the vessd or marine installation. The
notice must state that the vessel or marine installation will be detained until such time
as the notice is withdrawn. The notice served under this subsection may be withdrawn
by another written notice signed by an enforcement officer of the same authority asthat
of the enforcement officer who originally detained the vessel.

672.  The power granted in this section is different from the power granted in section 279.
That section provides for the detention of fishing vessels in relation to court
proceedings. Detention of a vessel under section 259 may be performed for
investigation purposes only.

Section 260: Assistance etc

673.  This section enables enforcement officers to take other people and anything necessary
(including equipment and materials) to assist them in their duties. These powers apply
wherever the enforcement officer may be. Their assistants could include speciaists,
for example a vet if the officer is exercising his powers in order to enforce wildlife
legidation. Anybody brought by the enforcement officer to assist may exercise any
powers under the Act which the officer may exercise, but only under the officer's
supervision or direction.

Section 261: Power to use reasonable force

674. This section allows enforcement officers and their assistants to use reasonable force
wherever necessary to carry out their functions under the Act. Reasonable force might
be needed to prevent documents being thrown overboard, for example.
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I nter pretation

Section 262: Interpretation of this Chapter

675.

Definitions are provided for words or expressions used in this Chapter.

Chapter 3: Licensing Enforcement Powers

Section 263: Power to require information relating to certain substances and

objects
676.

This section enables enforcement officers to require a person to give details of any
substance or objects on board avehicle, vessel, aircraft or marine structure. People may
also berequired to declare information about substances or objects|ost or missing from
avehicle, vessel, aircraft or marine structure. This re-enacts a power conferred by the
Food and Environment Protection Act 1985 and rel ates to information about substances
which might be harmful to human health or the environment. Subsections (2) and (3)
prevent this information being used as evidence in acriminal prosecution (save for the
offence of making afalse statement, if the information given isfound to be false).

Chapter 4: Fisheries Enforcement Powers

I nspection and seizure of objects at sea

Section 264: Power to inspect and seize objects at sea

677.

This section provides enforcement officers with powers to inspect any object found in
the seawhichiit is believed has been or is being used for or in connection with fishing.
Thisincludes powersto lift the object out of the seafor inspection. If the officer believes
that the object in question has been used in committing, or is evidence of, an offence
then it may be seized. The power to seize an object includes power to seize anything
attached to or contained within the object (for example, fish). If the officer does not
seize the item the officer must replace it or, if it is not practicable to do so, may seize
it for subsequent collection by its owner.

Section 265: Reports of inspections under section 264

678.

679.

680.

681.

This section contains reporting requirements that an enforcement officer must follow
after inspecting objects under section 264. The report must state the date and time of
theinspection, the identity of the officer in charge of the inspection and how the officer
may be contacted.

Where anything has been seized the report must also state what has been seized, the
reason for its seizure, and any further action to be taken in respect of the object.

Where the abject has not been seized, then, wherever it is reasonably practicable to do
s0, acopy of the report must be attached to the object. If the report cannot be attached
to the object, the section provides that the report should be served on every person who
appearsto the officer to be the owner, or one of the owners, of the object. If, after taking
reasonable steps to identify any person as owning the object, the officer cannot do so,
he must take reasonable steps to bring the report to the attention of persons likely to
beinterested init.

Where an object was seized and the relevant authority has decided not to take
proceedings in respect of any offence relating to the object, or such proceedings have
concluded, the relevant authority must serve a copy of the report on every person who
seems to be the owner, or one of the owners, of the property. If the object was seized
under section 264(5) because it was impractical to replace it, the report and notice
of collection must be served together. Where a relevant authority cannot identify any
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person as owning the abject it must take reasonable steps to bring the contents to the
attention of those likely to be interested init.

Section 266: Retention of objects seized under section 264(2)

682.

This section provides for the retention by the relevant authority of any objects seized
under section 264(2). The objects may be retained until such time that a decision has
been made not to prosecute or where proceedings are completed without an order for
forfeiture being made. In either event, the objects must be made availablefor collection.
The object does not however have to be made available if it is gear or fish liable for
forfeiture under section 275 or 276.

Section 267: Disposal of objects seized under section 264

683.

684.

This section sets out arrangements for the disposal of objects seized under section 264
where the relevant authority no longer wishes to retain the object or the relevant
authority is required to make the object available for collection.

The relevant authority must send a “notice of collection” to every person who appears
to the authority to be the owner, or one of the owners of, the property. The authority
may take any other steps it sees fit to notify such persons that the object is available
for collection. Where an owner cannot be identified, it may take the action it sees fit
to bring the notice to the attention of persons likely to be interested in it. The notice
must state where the object is and that the object must be collected within 3 months
or it will be disposed of.

Seizurefor purposes of forfeiture

Section 268: Power to seize fish for purposes of forfeiture

685.

686.

This section provides a power for an enforcement officer to seize fish for the purpose
of forfeiture. The enforcement officer may only do this where a court has the power,
following conviction, to order forfeiture. The power enables the seizure of fish from a
vessel, from the sea or from the shore, including fish seized under section 252.

The section gives enforcement officers practical powers, such as allowing them to take
the container the fish arein or to require the fish to be put in a container. It includes a
power to require anybody (for example, crew, skipper etc) to keep the fish secure and
not to tamper with them whilst the investigation is ongoing and until the fish are seized
and removed. It also includes the power to request assistance from anybody in or on
the premises whilst the enforcement officer is carrying out his duties, and the power to
require a person carrying on an activity in respect of which the officer has functions to
afford facilities and assistance.

Section 269: Power to seize fishing gear for purposes of forfeiture

687.

The same principles which apply in relation to section 268 (regarding the seizure of
fish for the purpose of forfeiture) apply here to the seizure of fishing gear.

Section 270: Procedurein relation to seizure under section 268 or 269

688.

689.

This section creates an obligation on the enforcement officer who seizes any fish or
fishing gear under section 268 or 269 to serve a written notice on every person who
appears to the officer to be the owner or one of the owners at the time the fish or gear
were seized, and sets out other persons on whom the notice must be served (depending
on the location from which the property was seized).

The written notice must state what has been seized, the reason for its seizure, the nature
of the alleged offence committed and any proposed action to be taken. The notice must
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also indicate that, unlessthe property isliablefor forfeiture under section 275 or 276, it
will be kept until such time asit may be released or the court has ordered its forfeiture.

Subsections (3) to (5) set out the procedure where the fish or fishing gear has been
seized following inspection carried out in accordance with section 264. It statesthat the
officer must serve the notice referred to in section 265 at the same time as the notice
which is to be served under this section and makes provision for the situation where
the owner cannot be ascertained.

Section 271: Retention of property seized under section 268 or 269

691.

This section provides the relevant authority with the power to retain any fish or fishing
gear seized under section 268 or 269. However the property must be made available
for collection as soon as is reasonably practicable where either the relevant authority
decides not to bring court proceedings or any proceedings brought are concluded
without an order for forfeiture being made.

Section 272: Bonds for release of seized fish or gear

692.

693.

This section allows the owner of any property (or the owner or charterer of the vessel if
the property was seized from there) seized under section 268 or 269 and being retained
under section 271 tolodge abond with therelevant authority in returnfor itsrelease. The
relevant authority may set conditions for the release and may enter into an agreement
with the owner as to the amount of money to be given as the security. Where an
agreement is not reached, the court may determine the amount to be paid as security.

If the relevant authority has decided not to take proceedings or proceedings have
concluded with no order for forfeiture having been made, the relevant authority must
return the bond as soon as possible. Where a court has the power to order the forfeiture
of fish or fishing gear seized under section 268 or 269, that power applies equally to
any bond given under this section.

Section 273: Power of relevant authority to sell seized fish in its possession

694.

695.

696.

This section gives the relevant authority the power to sell any fish it has retained under
section 271. The power of the court to order the forfeiture of the fish may be exercised
in relation to the proceeds of the sale of the fish.

The relevant authority may retain the proceeds of sale until the court orders the money
to be forfeit, the relevant authority has decided not to take proceedings or proceedings
have concluded with no order for forfeiture having been made. If the relevant authority
decides not to take proceedings or proceedings have concluded with no order for
forfeiture having been made then the relevant authority must rel ease the proceeds of the
sale as soon as possible. Subsections (5) and (6) provide for the persons to whom the
proceeds of sale are to be released and the procedure if that money remains unclaimed.

Provision isalso made asto how thefish areto be sold, including aright for the relevant
person to makerepresentationsasto how thefish areto be sold. Thissection also permits
the relevant authority to deduct its reasonable expenses from the proceeds of sale.

Section 274: Disposal of property seized under section 268 or 269

697.

Wherethe relevant authority no longer wishesto retain fish or fishing gear seized under
section 268 or 269, or whereit isrequired to make such property availablefor collection
under section 271, section 274 requires a notice of collection to be served on every
person who appears to be the owner, or owners, of the property. The notice must state
the location from which the property may be collected and that if not collected within
3 months it will be disposed of. The specified location for collection will usually be a
port office. It further makes provision where the relevant authority is unable to identify
an owner.
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Forfeiture

Section 275: Forfeiture etc of prohibited items

698.  Thissection provides a power for certain fishing gear seized by an enforcement officer
to be forfeited to the relevant authority for disposal. The forfeiture power applies to
any fishing gear seized on board a vessel or from the sea which when seized by the
enforcement officer could not be used for any form of fishing without committing an
offence under the law of England and Wales. Examples of such gear include “French
Dredges’, gill and other types of netswith mesh sizes between 71-89mm. Theforfeiture
power does not apply to gear found on land.

Section 276: Forfeiture etc of fish failing to meet size requirements

699. This section provides a forfeiture power in respect of fish that fail to meet size
requirements which corresponds to the forfeiture power in respect of fishing gear in
section 275.

Section 277: Further provision about forfeiture under section 275 or 276

700. Thissection giveseffect to Schedule 18 which makesdetailed provisionin respect of the
forfeiture under section 275 or 276 of gear or fish which fail to meet size requirements.

Section 278: Forfeiture by court following conviction

701.  This section applies where, after a successful prosecution under fisheries legislation,
the court orders the forfeiture of the fish or gear in respect of which the offence was
committed. The relevant authority will be ordered to take possession of the property
and may dispose of it as it sees fit. The proceeds of any sale may be retained by the
relevant authority and the court may order the defendant to pay the costs of the relevant
authority in storing the property.

Detention of vesselsin connection with court proceedings

Section 279: Power to detain vesselsin connection with court proceedings

702.  This section allows an enforcement officer to detain a vessel to ensure the attendance
of the alleged offenders in court and the payment of any fine on conviction. The
enforcement officer has the power to direct the vessdl to port and a power to hold the
vessel in port or require the person in charge of the vessel to do so.

703.  Thesection providesthat the power to detain may be used where an enforcement officer
has reasonable grounds to suspect that an offence has been committed by the owner,
master or charterer of a fishing vessal. Furthermore, in order to detain a vessdl, the
enforcement officer must either believe that court proceedings will be commenced in
respect of the offence committed and there is areal risk that the alleged offenders will
not attend court unless the vessel is detained, or the enforcement officer must suspect
that following a conviction and imposition by the court of afine, the court is likely to
use its detention powers until all fines have been paid.

704.  This section gives an enforcement officer powers to take the vessel and its crew to the
nearest convenient port and detain the vessel there. A convenient port may not be the
nearest in terms of distance, but it may be, for example, the nearest one able to take the
size of the vessel, provide a berth or suitable storage.

705.  Anenforcement officer is required to issue a written notice to the person in charge of
the vessel stating why the vessel has been detained and the circumstances in which it
would be released.
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Section 280: Release of vessals detained under section 279

706.

707.

This section makes provision for the release of avessel which is being detained under
section 279. The vessel ceases to be detained if: the notice for detention is withdrawn;
the vessel is released by order of the court; proceedings associated with the vessel’s
detention have concluded; or the court exercisesits power to detain the vessel.

An enforcement officer may withdraw anotice of detention at any time and such anotice
must be withdrawn if any of the grounds for release are met: either that the relevant
authority has decided to take no proceedings in respect of the vessel or if thereis no
longer reason to believe either that the person in question would fail to attend court or
that a court would order detention of the vessel.

Section 281: Power of court to order release of vessals

708.

This section applies in circumstances where a vessel has been detained under
section 279. It provides a power for the court to order the rel ease of the vessel. An order
may be made by the court if it is satisfied that the continued detention of the vessel
under section 279 is no longer necessary. This might be either because the continued
detention of the vessdl is not necessary to secure any person’s attendance at court or
because following conviction the court would not order the vessel to be detained.

Section 282: Bonds for release of vessals

709.

710.

711.

This section gives the relevant authority power to enter into an agreement with the
owner or charterer of the vessel (or any of the owners or charterers of the vessel) to
release a vessel detained under section 279 when a monetary security has been paid.
The amount of the security will be settled by the two parties to the agreement. The
relevant authority may impose conditions on the person who provides security.

The security must be returned if any of the grounds for release set out in subsection (5)
are met.

Where the court imposes afine, it may order that any money paid as security should be
used towards the payment of the fine. If the fine imposed is less than the security that
was paid, any surplus money must be returned to the person who provided the security.

Section 283: Power of court to order repayment of bonds

712.

Where a bond has been paid pursuant to section 282 (and the notice of detention
withdrawn) the court may order repayment of the bond to the person who provided the
security if it is satisfied that the continuation of the bond is not necessary to ensure the
attendance in court of the master, owner or charterer, or that, had the bond not been
given, the court would not have ordered the detention of the vessel.

Production of equipment

Section 284: Power to require production of certain equipment

713.  An enforcement officer may request anybody on board a fishing boat to produce any
automatic recording or transmitting equipment as set out in subsection (2).
Supplementary

Section 285: Service of notices, etc

714.

This section specifies the means by which notices required to be served under this
Chapter must be served. Such noticesareto be deliveredin person, |eft at an appropriate
address or sent by post. In relation to the owner of avessel the appropriate addressis
further defined by reference to the address given in the appropriate register. The section
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stipulates the appropriate address for other persons, including firms and companies and
unincorporated associations registered or doing business outside the UK.

Section 286: Conclusion of proceedings

715. This section establishes a means of determining when proceedings have been
concluded. Where proceedings are terminated by an appealable decision, they are not
to be considered as concluded until the time for making an appeal has passed, or, if
an appeal is brought, until the conclusion of the appeal. Thisis significant for various
purposes in this Chapter, for example in triggering the release of avessel that has been
detained.

Section 287: Interpretation of this Chapter

716.  Thissection provides definitions for words or terms used in this Chapter.
Chapter 5: Common Enforcement Provisions
Introductory

Section 288: Meaning of “ enforcement officer”

717.  Thissection defines enforcement officer as someone who has powers under this Part of
the Act, save those who have powers by virtue of being an assistant to an officer.

Duties of enforcement officers

Section 289: Duty to provide evidence of authority

718.  Thissection obliges enforcement officers who are exercising the common enforcement
powers to show evidence that they have the authority to carry out their enforcement
functions, when asked to do so. Theduty doesnot apply to Marine Enforcement Officers
of the Armed Services. If the officer thinks that to comply with the request immediately
would create problems, such as putting the officer in personal danger or allowing
evidence of an offenceto bedestroyed, the officer may defer complying with the request
until it is practicable to do so.

Section 290: Duty to state name and purpose, etc

719.  In conjunction with section 289, enforcement officers are also obliged to state their
name, the power they are intending to use and reason for its use whenever they are
requested to do so, although the officer may defer complying with the request if the
immediate situation requires it (for example, if an officer thinks that the request is
a delaying tactic to avoid the officer discovering an offence being committed at that
moment in time). Someone assisting the enforcement officer need not give their name,
but would need to say what power that person was proposing to exercise and the grounds
for so doing, if so requested.

Liability of enforcement officers

Section 291: Liability of enforcement officers etc

720.  Enforcement officers and their assistants will be protected from liability in any civil
or criminal proceedings for anything done or not done as a result of carrying out
their functions under the Act. This exemption from liability does not apply when an
enforcement officer acts in bad faith or if there were no reasonable grounds for the
officer to act in such manner, nor would it prevent damages from being awarded if the
officer’ s actions were unlawful under section 6(1) of the Human Rights Act 1998. This
immunity similarly covers any person assisting an enforcement officer.
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Offencesin relation to enfor cement officers

Section 292: Offencesin relation to enforcement officers

721.

722.

This section provides for a number of offences that may be committed in relation to
enforcement officers or people assisting them. Anyone who fails to comply with a
requirement reasonably made by an enforcement officer, or prevents any other person
from so doing, is guilty of an offence. However, subsection (2) provides that someone
who was required to produce a licence under section 257 and did not do so at the time,
but complied with arequirement to produce it later, is not guilty of an offence.

Where a person provides information to an enforcement officer in response to a
requirement made by the officer, it is also an offence for the person knowingly or
recklessly to provide false information, or intentionally to fail to disclose any relevant
piece of information. Anyone who assaults or intentionally obstructs an enforcement
officer, when the officer is exercising his duties under this Part, is guilty of an offence.
Anyone who pretends to be an enforcement officer is also guilty of an offence.

Chapter 6: Miscellaneous and Supplementary

Enforcement of Community rules

Section 293: Enforcement of Community rules

723.
724.

725.

726.

This section amends section 30 of the Fisheries Act 1981.

Section 30(1) isamended so that it applies both to enforceable Community restrictions
and enforceable Community obligations. These restrictions and obligations are directly
applicable and enforceable against all fishing boats within British Fishery Limits, and
also English and Welsh boats outside those limits and persons in England and Wales.

The general power in section 30(2) for the Secretary of Stateto make by order provision
to enforce Community obligations and restrictions is extended to English and Welsh
fishing boats anywhere in the world and to persons of a specified description (specified
within the order) on board fishing boats anywhere in the world. Persons on board
Scottish or Northern Ireland fishing boats are excluded.

Section 30 is further amended so that an Order in Council may be made extending the
application of section 30(1) and (2) to any Isle of Man or Channel Islands fishing boat
outside British Fishery Limits.

Administrative penalty schemes

Section 294: Administrative penalty schemes

727.

728.

This section introduces powers for the Secretary of State (in relation to England or
vessels outside the Welsh zone) or the Welsh Ministers (in relation to Wales or vessels
within the Welsh Zone) to apply Fixed Administrative Penalties (FAPs) to domestic
fisheries offences, namely offences which do not originate in Community law. The
vast majority of fisheries offences are breaches of Community law for which FAPs are
available using existing powers made under section 30(2) of the Fisheries Act 1981.

The FAP scheme will complement the existing criminal system rather than replace it,
as a person will be under no obligation to pay the penalty if he wishes to have the
matter dealt with in court in the usual way. The schemewill be used to addressfisheries
offences such as offences under the Sea Fisheries Act 1868, the Sea Fish (Conservation)
Act 1967, the Sea Fisheries Act 1968, the Fishery Limits Act 1976 and the British
Fishing Boats Act 1983, including any offencesin any of the orders made under these
Acts. An order to make provision to apply FAPs may apply in relation to England and
Wales, any vesselswithin British Fishery Limits other than the Scottish zone, Northern
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Ireland zone and theterritorial seaadjacent to the lsle of Man, Jersey and Guernsey, and
any English or Welsh fishing boats wherever they may be. Subsection (6) also provides
that Her Mgjesty may by Order in Council provide for this scheme to apply to any Isle
of Man or Channel Islands fishing boats which are outside British Fishery Limits.

The section sets out detail of the provision which may be made in the order, including
the content of the penalty notice, who may issue a notice, the minimum and maximum
amount of the penalty and matters as to payment.

Crown application

Section 295: Application to the Crown

730.

The provisionsin Chapters 1 to 5 of this Part apply to the Crown. Contravention of any
provision of Chapter 5 will not make the Crown criminally liable.

Part 9: Coastal Access

The coastal access duty

Section 296: The coastal access duty

731.

732.

733.

734.

735.

Thissectionimposesaduty (described by subsection (4)(a) asthe“ coastal accessduty”)
on the Secretary of State and Natural England. Subsections (2) and (3) describe the duty
by reference to two objectives.

Subsection (2) containsthefirst objective, whichisthat thereisaroute around thewhole
of the English coast consisting of one or more long-distance routes and available to the
public for recreational journeys on foot or by ferry (“the English coastal route”).

Subsection (3) contains the second objective, which is that there is a margin of land
along thelength of the coast which the public may enjoy. It requiresamarginto exist “in
associationwith” theroute, and providesthat, subject to the exception mentioned bel ow,
the margin of land isto be “accessible to the public for the purposes of its enjoyment by
them in conjunction with that route or otherwise”. Thismakesit clear that the route and
the margin are linked objectives, but also that the margin does not have to be accessed
directly fromtheroute. It may be accessed from another part of the margin (for example
by walking along the foreshore to reach an isolated beach) or using a right of access
under other legislation, such asapublic right of way, or by other means. The exception
to the requirement for the margin to be accessible to the public is the case where the
land fallswithin any category of “excepted land” listed in Schedule 1 to the Countryside
and Rights of Way Act 2000 (“the CROW Act”), other than a category of land which
is accessible to the public by virtue of any enactment or rule of law (as to which see
the note to subsection (5)(c)). This formulation enables the margin to be proposed and
established without the need to describe individually every areawhich is not accessible
to the public. Thisis because Schedule 1 to the CROW Act (which may be amended
by an order under section 3A of that Act to be inserted by this Act) sets out general
categories of land to which there is ho access.

Subsection (4)(b) allows Natural England and the Secretary of State to fulfil the duty in
stages over anumber of years. This meansthat the duty may befulfilled on certain parts
of the coast before other parts, and there is no set time limit for completion of the duty.

Subsection (5) establishes that land will only be considered accessible to the public (as
specified in the objectives) if it isaccessiblein certain ways. Subsection (5)(a) provides
that one way in which it will be considered accessible to the publicisif it is accessible
by virtue of section 3A of the CROW Act. This means that, for land to be accessible to
the public under subsection (5)(a), access must be available under the right of access
conferred by section 2(1) of the CROW Act, and this must be by virtue of it being
coastal margin as defined in the new section 3A of the CROW Act (see section 303). So
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land which is accessible under the CROW Act but which is not coastal margin will not
fulfil the duty. The reason for this distinction isthat certain aspects of the management
regimefor accessland under the CROW Act may differ according to whether thelandis
coastal margin or other access land. Subsection (5)(a) goes on to say that thisis subject
to any exclusions or restrictions imposed by or under Part 1 of the CROW Act. Part 1
of the CROW Act deals with access to the countryside, and allows relevant authorities
to make directions excluding the right of access or restricting it in certain ways (for
instance the right might be exercisable only along certain routes). So subsection (5)(a)
makesit clear that such exclusions or restrictions may be disregarded for the purpose of
deciding whether the route passes over land which is accessible to the public and there
isamargin of land which is accessible to the public.

Subsection (5)(b) is another category of land which is considered accessible to the
public for the purposes of this section. This is land which falls under any of the
enactments or instruments specified in section 15 of the CROW Act. These enactments
and instruments all provide for public access on foot and in some cases provide higher
rights of access, for example on horseback. An example of this is section 193 of the
Law of Property Act 1925, which regulates certain commons and has been held by the
High Court in the case of Rv Secretary of Sate for the Environment ex parte Bil |son*?
to provide rights on horseback.

Subsection (5)(c) providesthat land will be considered accessible to the public where it
isexcepted land under the CROW Act (certain typesof land set out in Schedule 1 to that
Act), but only whereit isaccessibleto the public by virtue of any other enactment or rule
of law. Themost common situation wherethis may apply iswherethe coastal route goes
along apublic highway. In order to avoid having two different access regimes applying
to public highways, it is expected that the public highways will become a category
of excepted land under the CROW Act as far as the coastal margin is concerned.
Subsection (5)(c) therefore allows the English coastal routeto follow apublic highway,
for example through built-up areas. However this does not apply to land which is
accessible to the public by virtue of amilitary lands byelaw as defined in subsection (8)
(one of the categories of excepted land) and such land may therefore never form part
of theroute.

Subsection (6) makesit clear that the duty of Natural England and the Secretary of State
to exercise their relevant functions regarding the second objective (making available a
margin of land along the length of the English coast) refersto making land accessible to
the public by means of section 3A of the CROW Act, as described in subsection (5)(a).
Land within the margin may be accessibleto the public under the mechani sms described
in subsections (5)(b) and (c). However, if land is not accessible to the public, the only
mechanism which Natural England and the Secretary of State are required to use to
makeit so accessible is the mechanism described in subsection (5)(a), (provision under
section 3A of the CROW Act), although they may decideto use other mechanisms. This
reflectsthe fact that thelegidl ation envisagesthat so far asany new right of access needs
to be created to provide the coastal margin, the principal means of creating it is by way
of an order under section 3A of the CROW Act (asinserted by section 303 of the Act).

Subsection (7) sets out what constitutes ajourney by ferry for the purposes of the first
objective, and makes it clear that the ferry does not have to be operating at all times
of the day or year.

Section 297: General provision about the coastal access duty

740.

741.

This section sets out the requirements imposed on Natural England and the Secretary
of State as regards considerations that they have to take into account in discharging the
coastal access duty. Subsections (2) and (3) set out these considerations.

Subsection (2) provides that they must have regard to:

12
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a) the safety and convenience of those using the English coastal route;

b) the desirability of that route adhering to the periphery of the coast and providing
views of the sea; and

¢) the desirability of ensuring that so far as reasonably practicable interruptions to
that route are kept to a minimum.

Subsection (3) providesthat they must aim to strike afair balance between the interests
of the public in having rights of access over land and the interests of any person with
arelevant interest in the land.

Subsection (4) sets out which people are treated as having a “relevant interest in land”
for the purposes of subsection (3) (with the intention of striking afair balance between
theinterests of the public and those with arelevant interest in land). It saysthat a person
has arelevant interest in land if the person-

a) holdsan holds an estate in fee simple absolute;
b) holds aterm of years absolute in the land; or

c) isinlawful occupation of the land.

Section 298: The coastal access scheme

744.

This section requires Natural England to draw up a scheme setting out the approach it
will take when discharging its coastal access duty, and makes provision regarding this
scheme, including provision for its approval by the Secretary of State. Subsection (5)
regquires Natural England to set out in the scheme (and any revised scheme) the approach
it will take when deciding whether it would be appropriate for an access authority
to carry out any preliminary activity, which is defined in section 302. Subsection (6)
requires the Secretary of State to lay before Parliament a copy of the scheme or a
revised scheme. The section also makes provision for Natural England to revise the
scheme, with the approval of the Secretary of State, and to publish the scheme or a
revised scheme as soon asis reasonably practicable and in such manner asit considers
appropriate. Subsection (9) provides that Natural England must act in accordance with
an approved schemein discharging its coastal access duty. Subsection (10) providesthat
Natural England cannot prepare or submit proposals for along-distance route pursuant
to the coastal access duty until there is an approved scheme. Subsection (11) enables
Natural England to survey land in preparation for preparing or submitting a report
before there is an approved scheme, which means that Natural England may do some
preparatory work in advance of the scheme being finalised and approved.

Section 299: Review of the coastal access scheme

745.

This section provides for Natural England to review the coastal access scheme (which
has been approved by the Secretary of State under section 298) from time to time.
Subsection (2) requires Natural England to complete the first review of the scheme
within three years of the date of approval of the scheme by the Secretary of State.
Subsection (3) requires Natural England to publish areport of each review as soon as
reasonably practical after it has completed the review.

Section 300: The English coast

746.

747.

The coastal access duty (section 296) relates to the English coast. This section defines
the English coast, for the purposes of thisPart of the Act, by referencetoitsagdjacency to
the sea. It providesthat the coast includes the coast of islands unless they are excluded.

Subsection (2) explains what an excluded island is. It says that islands are excluded
unless they are “accessible idands’ or they are specified by the Secretary of State by
order. Subsection (3) sets out what constitutes an “accessible island”. Thisis an island
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to which it is possible to walk from the mainland of England or from another island
(other than an excluded island) across the foreshore or by means of a bridge, tunnel
or causeway. Subsection (4) provides that, for this purpose, it is possible to walk to an
island even if it is possible at certain times, or during certain periods, only. Subsection
(5) puts a condition on the Secretary of State's power to specify an island by order.
Thisisthat the coast of theisland must be sufficiently long to enable the public to make
an extensive journey on foot (the language used in relation to long-distance routes by
section 51 of the National Parks and Access to the Countryside Act 1949).

Subsection (6) provides that the means of access to an accessible island (for example
a bridge, tunnel or a causeway or the foreshore) is to be considered to be part of the
English coast for the purposes of the first objective (the duty to secure the English
coastal route). Thisis so that the English coastal route includes the means of access.

Subsection (7) providesthat this section is subject to section 307 which makes provision
about the application of this Part to the Isles of Scilly.

Section 301: River estuaries

750.
751.

752.

753.

754.

755.

Subsection (1) providesthat this section applieswhere the coast isinterrupted by ariver.

Subsection (2) provides that Natural England may treat the relevant upstream waters
of any river asif they were the sea. Section 309 says that “the sea”, in this Part of the
Act, does not include any part of ariver which is upstream of the seaward limit of the
river's estuarial waters, however this section allows Natural England to treat relevant
upstream waters as if they were the sea. Thisis necessary because section 300 defines
the English coast as being the coast of England adjacent to the sea and section 296
relates the coastal access duty to the English coast.

Subsection (3) defines the relevant upstream waters (which Natural England may treat
as if they were the sed) as estuarial waters of the river upstream of the seaward limit
of estuarial waters either (subsection (3)(a)) to the first bridge or tunnel by means of
which the public may cross the river on foot (“the first public foot crossing” which
is defined in subsection (8)), or (subsection (3)(b)) to some point it specifies before
(downstream of) the first public foot crossing. Any decision to treat estuarial waters as
if they were the sea under either subsection (3)(a) or subsection (3)(b) is subject to the
general provisions about the coastal access duty set out in section 297. Thisis clarified
in subsection (5).

Subsection (4) sets out certain matters to which Natural England must have regard,
in addition to the matters to which it must have regard in applying subsections (2) or
(3) of section 297 (general provisions about the coastal access duty). These are (a) the
nature of the land, for instance whether it bears a greater resemblance to either typical
coastal land or typical riverine land; (b) the topography of the shoreline for instance
how indented it is and hence how awkward a journey might result from including it
in the route; (¢) the width of the river, which again would contribute to whether it is
closer to typicaly coastal or to typicaly riverine land; (d) the recreational benefit to
the public of including land; (€) the extent of potential excepted land (the presence of
alarge expanse of excepted land could influence the decision as to whether to include
that part of the estuary in the coastal margin or not); (f) the desirability of continuing
the route to a particular feature (for instance to an intersection with a footpath or road,
or car park) or viewpoint, and (g) the existence of a ferry by which the public may
cross the river. Thislist is not exhaustive. As well as having regard to the mattersin
section 297(2), Natural England must also comply with section 297(3).

Subsection (6) gives the Secretary of State powers corresponding to those given to
Natural England as set out in subsections (1) to (5).

Subsection (7) makesit clear that the Secretary of State’ sdecisionsunder subsection (2),
and compliance with the requirements set out in section 297 are independent of any
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decision taken by Natural England. This means that the Secretary of State may make a
different decision about whether waters of ariver are to be treated as part of the sea.

| mplementation of the coastal access duty

Section 302: Long-distance routes

756.

757.

758.

759.

Subsection (1) of this section inserts new sectionsinto the National Parksand Accessto
the Countryside Act 1949 (“the 1949 Act”). These sectionsall refer to the coastal access
duty imposed under section 296(1) of the Act and reports prepared pursuant to that duty.

Section 55A Proposals relating to the English coastal route. Subsection (1) provides
that Natural England may prepare a report proposing a coastal ong-distance route,
whether or not the requirements of section 51(1) of the 1949 Act are satisfied. This
means that proposals may be made even though they relate to a route which does not
enable an “extensive’ journey, or when the greater part of the length of the route passes
along roads used by vehicles. Under subsection (2) it isimmaterial that the public are
already able to make journeys, as described in section 51(1) of the 1949 Act, by virtue
of proposals for along-distance route that have already been approved under that Act.
Thisisbecause such existing routes may not be sufficient to discharge the coastal access
duty. Subsection (3) defines the term “preliminary activity”. Subsection (4) requires
Natural England to consider whether it would be appropriate for the access authority
to carry out any such activity and if so Natural England must take all reasonable steps
to enter into an agreement with the access authority in relation to that land. Subsection
(5) gives access authorities powers to enter into an agreement with Natural England in
relation to their area to undertake preliminary activity.

Section 55B makes provision for eroding coastlines. Subsection (2) providesthat in the
situations set out in subsection (3) the report may set out proposals for the route to be
determined in accordance with provision in the proposals rather than as shown on a
map. Subsection (3) sets out the relevant situations, which are where the areais subject
to significant erosion or encroachment by the sea, or to significant physical change
due to other geomorphological processes. Under subsection (4) Natural England may
describe the route by reference to a cliff edge or a field boundary, “as that cliff edge
or field boundary exists from time to time”; this means that as the cliff edge or field
boundary changes over time, so will the route. Subsection (5) says that where Natural
England makes use of this flexibility, the map of the proposed route contained in the
report (as required by section 51 of the 1949 Act) must show the position of the route
at the time the map is drawn up. Subsection (6) requires Natural England to consult the
Environment Agency before exercising its powersin respect of an areawhich is subject
to significant coastal erosion or encroachment by the sea or to significant physical
change due to other geomorphological processesin relation to which the Agency has
functions.

Section 55C deals with alternative routes. Subsection (3) provides that the report may
include alternative routes which will operate as diversions during specified periods,
or during those periods when the normal route needs to be closed by direction under
Chapter 2 of Part 1 of the CROW Act (for example for land management purposes or
for reasons of danger to the public). Subsection (5), taken together with subsection (3),
allowsthisalternative route to operate flexibly, by enabling specified periods of closure
to be determined in accordance with the proposal or by a person specified in it, or
determined by a person who is in turn determined in accordance with the proposal.
For instance it may be that an aternative route should come into operation when a
particular breed of bird startsto nest; the time may vary each year and so the alternative
route may come into operation on the date that a warden determines that the birds are
starting to nest and following the warden putting up a sign to say that the alternative
route is in operation. Subsection (4) says that the report may include an aternative
route which will operate as an optional alternative to the ordinary route or part of it
when the ordinary route might reasonably be regarded as unsuitable for use by reason
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of flooding, action of thetide, coastal erosion or encroachment by the sea, or the effect
of any geomorphological process.

Under subsection (6) section 51(2) (which sets out what must be contained in a report
proposing a long-distance route), and section 55B (provision for eroding coastlines),
apply equally to any aternative route.

Section 55D Coastal margin. This section deals with those aspects of a report under
section 51 pursuant to the coastal access duty which relate to coastal margin. Section
303 allows the coastal margin to be defined by reference to along-distance route.

Subsection (2)(a) providesthat the report under section 51 pursuant to the coastal access
duty may provide for the landward boundary of the coastal margin to be drawn either
wider or narrower than follows from the normal application of the new section 3A of
the CROW Act (inserted by section 303 of the Act) in order to make it coincide with
a physical feature (as described in section 3A(2)(d) of the CROW Act). This may be
used, for instance, to make the boundary of access land clearer to the user by aligning
the boundary with a more physical marking such as afence or to bring additional land
to the landward of the route into the coastal margin. Subsection (2)(b) allows the same
flexibility with regard to the route strip for any alternative route. Subsection (2)(c)
allows the same flexibility with regard to any land which is made an exception to land
of atype to which the right of access does not apply (that is, land which is made an
exception to excepted land as set out in Schedule 1 to the CROW Act). This would
apply, for instance, in cases where a particular type of land is excepted land except for
the route strip and would allow the route strip in these cases to coincide with a physical
feature such as afield boundary.

Subsection (3) requires Natural England to include in its report a map showing the
landward boundary of the relevant coastal access land or a description of the boundary
which is sufficient to identify that land. Natural England must also provide under
subsection (4) a copy of any map in its report to a person on request with a relevant
interest in affected land. Subsection (5) requires Natural England to include details in
the report of any restrictions to, or exclusion of, the right of access that it intends to
put in place if the proposals are approved, which will have effect when any right of
access under the CROW Act comesinto force. Thiswill help the reader of the report to
understand the implications of the proposals. The subsection makes clear that Natural
England does not have to include such detailsif it does not believe that any restrictions
or exclusions are appropriate.

Subsection (6) sets out who Natural England is required to consult before the report is
prepared. These requirements arein addition to requirements under section 51(4) of the
1949 Act. The subsection makes reference to “arelevant interest in affected land”. For
this purpose, “relevant interest” and “ affected land” are defined in section 55J.

Subsection (7) requires bodies of the type mentioned in section 51(4) of 1949 Act but
not required to be consulted under that Act, London borough councils and local access
forumsto provideinformation to Natural England when consulted under subsection (6).
Subsection (8) requiresthe Secretary of State, when consulted by Natural England under
subsection (6), to provide Natural England with information relating to any exclusion
or restriction for the purposes of defence and national security which the Secretary of
State proposes to make, and to notify Natural England if any information provided in
this respect should not be made public, on the grounds of defence and national security.
Subsection (9) requires Natural England to include information which it considers
relevant on defence and national security exclusions or restrictions in the report. This
is so that the report contains al the information relevant to the proposals made in
it. Subsection (10) prohibits Natural England from including information which the
Secretary of State has specified should not be included on the grounds of defence and
national security.
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Section 55E Consideration of reports made pursuant to the coastal access duty. This
section introduces a new Schedule 1A to the 1949 Act. The text of Schedule 1A to the
1949 Act is contained in Schedule 19 to this Act.

Section 55F Directions under Part 1 of the CROW Act. This section provides that if
approved proposals relating to a long-distance route provide that certain restrictions
and exclusions on the right of access are to be put in place by Natural England under
Chapter 2 of Part 1 of the CROW Act, it must put them in place. Subsection (3) makes
it clear that Natural England may subsequently revoke or vary these under its powers
in the CROW Act.

Section 55G Ferries for the purposes of the English coastal route. This section should
be read in conjunction with section 53 of the 1949 Act. Section 53 relates to ferries on
long-distance routes and provides that they may be provided and operated (or provision
may be made for them to be provided and operated) by the highway authority (or either
or both of the authorities) for the highways that the ferry will connect — for example
the highways on either side of ariver crossing. As the English coastal route will not
be confined to highways, a ferry for the purposes of the route might not connect two
highways, but might instead connect two areas of access land. Section 55G provides
that in this case the power lies with the highway authority responsible for the areain
which the approach route to the ferry along the English coastal route lies.

Section 55H Variation pursuant to the coastal accessduty. Thissection makesprovision
to ensure that the “ procedural requirements” specified in section 55H(4) apply equally
to any reports dealing with variations of the coastal route. With respect to any variation
made to the coastal route by direction under section 55(2) (which deals with situations
where the Secretary of State considers that a variation should be made but Natural
England has not made a proposal), subsection (2) provides that the Secretary of State
may make regulations for the procedural requirements specified in subsection (4) to
apply (with suitable modifications), and subsection (3) provides that the Secretary of
State may only make a direction for such a variation if regulations mentioned under
subsection (2) arein force.

Section 551 Temporary diversions. This section allows Natural England to establish a
temporary route if the English coastal route or an official aternative route is closed
by a direction under Chapter 2 of Part 1 of the CROW Act. Subsection (2) says that
Natural England cannot do thisif the direction is permanent; thisis becausein this case
Natural England would be expected to establish a new route using a variation order
under section 55. Subsection (3) enables Natural England to give adirection specifying
atemporary route. Subsection (4) specifiesthat thetemporary route may only be created
over access land as defined by Part 1 of the CROW Act, land which is treated by
section 15 of that Act as accessible to the public apart from that Act, along a highway
or over any other land the owner of which has agreed to the route insofar as it passes
over the land which he owns. Subsection (5) provides that where the temporary routeis
to pass over land of atype described in subsection (4)(d), that is any other land where
the owner has agreed to the route passing over it, then Natural England must consult
the Environment Agency before giving a direction. Subsection (6) provides that such a
direction must be in writing and enables it to be revoked or varied subsequently.

Section 55J Interpretation. A number of definitions for words and expressions used in
sections 55A to 551 and Schedule 1A are provided in section 55J. That section also
providesthat any power to make regulations conferred by those sectionsor Schedule 1A
includes power to make different provision for different cases, and to make incidental,
consequential, supplemental or transitional provision or savings.

Section 303: Access to the coastal margin

772.

This section amends Part 1 of the CROW Act. Subsection (2)(a) includes coastal margin
in the definition of access land in section 1(1) of the CROW Act. This will have the
effect, subject to an order being made by the Secretary of State under section 3A
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(inserted by subsection (5)), of extending the right of access under section 2(1) of the
CROW Act to the coastal margin, other than in relation to excepted land and land
which is treated by section 15 of the CROW Act as accessible apart from that Act.
Subsection (2)(b) inserts adefinition of coastal margin into section 1(2) of the CROW
Act; it provides that coastal margin means land which is of a description specified by
an order under section 3A.

Subsection (2)(c) amends the definition of open country under the CROW Act. As a
result, the definition of open country becomes “land which:

a) appears to the appropriate countryside body to consist wholly or predominantly
of mountain, moor, heath or down; and

b) isnot registered common land or coastal margin.”

Open country is one of the categories of access land under section 1(1) of the CROW
Act. So the effect of subsection (2)(c) is that where land appears to the appropriate
countryside body to be mountain, moor, heath or down but has become coastal margin,
the right of access under section 2(1) applies to it only by virtue of its being coastal
margin. Subsection (2)(d) hasasimilar effect for land which is registered common land
but has become coastal margin; for the purposes of Part 1 of the CROW Act it is not
considered to be registered common land and the right of access under 2(1) applies to
it by virtue of its being coastal margin. These provisions ensure that only one regime of
access and access management under the CROW Act applies to land which is coastal
margin.

Subsection (3) deals with how the right of access under the CROW Act relates to other
enactments as regards prohibitions. The position for coastal land is different from the
position for other land to which the right applies. Asregards coastal |and, prohibitions
under any other enactmentswill apply, whether the enactment islocal or general, public
or private. So, for instance, rules prohibiting certain types of activities on beaches under
alocal byelaw will continue to apply. For other land to which the right of access under
the CROW Act applies, prohibitions under other enactments only apply if that other
enactment isnot alocal or private Act.

Subsection (4) makes section 3 of the CROW Act apply inrelation to Walesonly, rather
than in relation to England and Wales as at present.

Subsection (5) insertsanew section into the CROW Act, section 3A (Power to extend to
coastal land etc: England). Section 3A(1) allowsthe Secretary of State to make an order
defining coastal margin in England. Subsection (7) requires orders under section 3A(1)
to be approved by resolution of each House of Parliament. Thisis the same procedure
as was previoudly in place for orders under section 3 of the CROW Act in relation to
England and the same as for orders under section 3 to modify provisions which apply
to coastal land in Wales.

Section 3A(2) sets out ways in which the order may describe land, but is not an
exhaustivelist. It sets out anumber of waysinwhichland may be described by reference
to the English coastal route. Section 3A(2)(a) provides that such an order may describe
land by reference to its being land over which the line of the English coastal route
passes, land adjacent to and within a specific distance of that line and land adjacent
to such land. This is subject to the proviso that the land, taken as a whole, must be
coastal land, as defined in section 3 of the CROW Act, in other words foreshore or land
adjacent to the foreshore. Section 3A(2)(b) refers to cases where the route is subject to
erosion etc and allows coastal margin to be described in relation to such aroute as it
has effect from time to time. Section 3A(2)(c) refers to aternative routes and alows
land to be described by reference to its being land over which the line of the English
coastal route passes or land adjacent to and within a specified distance of thisline. This
does not have the effect of making land to the seaward of such land coastal margin.
Section 3A(2)(e) makes similar provision for temporary diversions. Section 3A(2)(d)
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provides that land may be included as a result of the boundary of the coastal margin
being drawn to coincide with a physical feature and thisisthe case whether theresultis
that land isincluded which is not itself coastal land, or whether land is excluded which
is coastal land.

Under section 3A(3) an order under section 3A(1) may be made describing land by
reference to the English coastal route before any such route is in existence. This will
allow the order to be made before any English coastal routeis proposed, so that Natural
England in proposing aroute, and the Secretary of State when approving the proposals,
may take account of the implications of that route for the coastal margin.

Section 3A(4) providesthat an order under subsection (1) may modify the provisions of
Part 1 of the CROW Act insofar as they apply to coastal margin. Thisis similar to the
existing power in section 3 (which will now apply to coastal land in Wales only) and
would, for instance, allow the Secretary of State to modify the categories of excepted
land which apply to the coastal margin.

Section 3A(5) specifies particular things that provision made under section 3A(4) may
do. It may for example confer functions on the Secretary of State or Natural England
(see section 3A(5)(a)). Examples of this might be, in relation to the Secretary of State, a
function of considering representations, and, in relation to Natural England, afunction
of making directionsregarding exclusions or restrictions, if new groundsfor exclusions
or restrictions are introduced. Section 3A(5)(b) makes provision in relation to any
description of land which is excluded from any category of excepted land. It enables
an order to make similar provision in relation to land of that description asin relation
to other access land. For example, where the route runs along a strip of land along the
seaward edge of arable land (and if such a strip were excluded from the arable land
category of excepted land under the CROW Act), the area of coastal margin along that
route could be enlarged or narrowed to allow it to coincide with a physical feature.

Section 3A(6)(a) provides for a period of time, referred to as the access preparation
period, between the approval of a coastal route and the right of access coming into
force. Thisis to alow time for Natural England to make preparations such as doing
work to sign the route and establishment works to make it suitable for public access
(for exampleinstalling gates or steps) and to make directions with regard to restrictions
and exclusions. Subsection (6)(b) allows Natural England to make directions for the
exclusion or restriction of access which will come into force after the end of the
preparation period. Subsection (6)(c) provides that land in the coastal margin that was
already open country or registered common land will continue to be treated as open
country or registered common land until the end of the preparation period. This ensures
that any existing rights of access or restrictions and exclusions over such land under the
CROW Act continue until the end of that period. Subsection (6)(c)(ii) further makes
clear that the position as regards occupier’s liability will remain unchanged until the
right of access to the land as coastal margin comes into force: once it does come into
force the position as regards occupier’s liability will be as set out in section 1(6AA) of
the Occupiers’ Liability Act 1984 (see section 306).

Section 3A(7) provides that any exclusions or restrictions of the right of accessrelating
to such land will cease to have effect at the end of the access preparation period. This
ensuresthat any existing exclusions or restrictions on the rights of access over such land
under the CROW Act continue until the end of that period. Where appropriate, Natural
England should have replaced any such exclusions or restrictions with directions
forming part of the proposals for an English coastal route, and these replacement
restrictions or exclusions may be made to come into effect immediately after the end
of the access preparation period (subsection (6)(b)).

Section 3A(8) ensures that any direction made under subsection (6)(b) to take effect
after the end of the access preparation period will not be negated by subsection (7).
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Subsection 3A(9) provides that subsections (6) and (7) do not apply where land is
already dedicated as coastal margin. This is because, at the time that an order under
section 3A(1) comes into force, the land is already treated as coastal margin by virtue
of the dedication.

Subsection (6) of section 303 amends section 16 of the CROW Act relating to dedication
of land. It allowsland in England whichiscoastal margin or isadjacent to coastal margin
to be dedicated as coastal margin. If the land is already coastal margin, the effect of
dedicating it isthat the restrictions in Schedule 2 to the CROW Act may be relaxed by
the dedication if the dedicator so wishes. This subsection also provides that where land
isdedicated as coastal margin, thenif theland would otherwise be excepted land (within
the meaning of Part 1 of the CROW Act) it is treated as if it were not excepted land,
unlessit island which isaccessible to the public under another enactment or rule of law
(for instance, a public right of way). The subsection enables land adjacent to coastal
margin to be dedicated as coastal margin, and in this case, in addition to the effects
already described, the dedication ensuresthat the land istreated for the purposes of Part
1 of CROW asif it were coastal margin. Existing dedications may be amended so that
land which isalready dedicated as access |and may also be dedicated as coastal margin.

Subsection (7) amends section 20 of the CROW Act to require Natural England to
ensure that in relation to land which is coastal margin the public are informed that the
right of access conferred by the Act does not affect any other rights of access that may
exist in relation to that land. The amendment made by subsection (7)(b) provides that
a separate code of conduct may be drawn up for coastal land.

Subsection (8) amends section 44 of the CROW Act to ensure that orders under
section 3A(1) of that Act are subject to affirmative resolution procedure (like the
existing orders under section 3 of that Act).

Subsection (9) amends section 45 of the CROW Act to include a definition of coastal
margin. The definition isthe one set out in section 1(2) of that Act (as amended by this
section): “land which is of a description specified by an order under section 3A”.

Section 304: Establishment and maintenance of the English coastal route etc

790.

This section introduces Schedule 20 to the Act.

Liabilities

Section 305: Restricting liabilities of Natural England and the Secretary of State

791.

There are many dangers on the coast and this section makes clear that Natural England
does not have unlimited responsibility for the safety of people who choose to use
the route or associated access land. Subsection (1)(a) removes any duty of care owed
by Natural England under the law of negligence when preparing or proposing the
coastal route. Subsection (1)(b) removes any duty of care owed by Natural England
under the law of negligence in connection with any failure by it to erect notices and
signs warning of obstacles or hazards. Thisis because Natural England cannot assume
responsibility for erecting such noticesand signsfor every obstacle or hazard that exists.
It isexpected that Natural England will erect notices or signsonly when it is aware that
there is an obstacle or hazard which is unusual or cannot be easily identified by the
public. Subsection (1)(c) removes any duty of care owed by Natural England under the
law of negligencein connection with any failure by it to exclude or restrict access under
Chapter 2 of Part 1 of the CROW Act, except afailure within subsection (2). Subsection
(2)(a) relates to where Natural England has decided not to act in accordance with an
application made under section 24 of the CROW Act, which relates to a direction
for the purposes of land management, or an application under section 25 of that Act,
which relatesto adirection for the purpose of fire protection or avoiding adanger to the
public. Subsection (2)(b) relates to where Natural England does not act in accordance
with representations under section 27(5) of that Act, which relates to consultation with
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the original applicant before revoking or varying a direction made under sections 24
or 25 of that Act. Subsection (3) restricts the liability of anyone acting on Natural
England’ s behalf in the same way. Thiswould for example, apply to Natural England’s
employees and agents.

Subsection (4) makes it clear that the Secretary of State does not owe any duty of care
under the law of negligence when approving proposalsfor acoastal |ong-distance route
or giving adirection for the variation of such proposals.

Section 306: Occupiers liability

793.

794.

The CROW Act amended section 1 of the Occupiers Liability Act 1984 in certain
respects including by removing the liability of occupiers of access land to those
exercising theright of access, and to trespassers, in respect of risksarising from natural
features of the landscape “or any river, stream, ditch or pond whether or not a natural
feature”. This exclusion of liability is subject to certain safeguards and does not apply
if the danger is due to anything done by the landowner with the intention of creating
that risk, or being reckless asto whether that risk is created.

This section extends this exclusion of liability, for land which is coastal margin, in
respect of a risk resulting from any physica feature (whether of the landscape or
otherwise). Coastal land includes many man-made features, for example war-time
defences. Occupiers should enjoy the same reduced liability for these asthey enjoy for
natural features.

General

Section 307: Idles of Scilly

795.

796.

This section relates to the application of the Act to the Isles of Scilly. Subsection (1)
provides that sections 296 to 301, 304, 305, 308, 309 and Schedule 20 do not apply
to the Isles of Scilly unless there is an order made by the Secretary of State under
subsection (2). Subsection (3) requires the Secretary of State to consult the Council of
the Isles of Scilly before making such an order.

Part 4 of the 1949 Act applies to the Isles of Scilly, but an order under section 111 of
that Act may provide for it to apply as if those Iles were a separate county (and not
part of Cornwall). Subsection (4) makes it clear that such an order may be made in
relation to Part 4 of that Act as amended by this Part of the Act. Part 1 of the CROW
Act does not apply to the Idles of Scilly unless an order is made under section 100 of
that Act applying it there. Subsection (5) makesit clear that an order under section 100
of the CROW Act may be made in relation to Part 1 of that Act as amended by this
Part of the Act.

Section 308: The Crown

797.

798.

This section makes Part 9 of the Act binding on the Crown and appliesit to any Crown
land. Subsection (2) sets out what constitutes “ Crown land”.

Subsection (3) enables the appropriate authority (as defined by subsection (5)) in
relation to land held by or on behalf of the Crown to enter into an agreement under
section 35 of the CROW Act (agreements with respect to means of access) entered into
by Natural England or an access authority, by virtue of paragraph 1 of Schedule 20)
or an agreement under paragraph 2 of that Schedule in respect of that Crown land.
Subsection (4) provides that an agreement with respect to any other interest in Crown
land (for example, a person entering an agreement in respect of hisleasehold interest in
Crown land) is of no effect unlessit has been approved by the appropriate authority in
relation to that land. Subsection (5) sets out what constitutesthe “ appropriate authority”
in relation to different categories of Crown land.
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Subsection (6) providesfor any question asto which Crown authority isthe appropriate
authority for the purpose of making or approving an agreement under subsection (3)
to be referred to the Treasury, whose decision isfinal. Subsection (7) provides for any
reference to Her Majesty’ s private estates to be construed in accordance with section 1
of the Crown Private Estates Act 1862.

Section 309: Interpretation of this Part

800.
Wales

A number of definitions are provided for words or expressions used in this Part.

Section 310: Powers of National Assembly for Wales

801.

802.

This section amends the Government of Waes Act 2006 to confer legidlative
competence on the National Assembly for Wales. The section provides competencein
relation to the establishment and maintenance of aroute (or anumber of routes) for the
coast to enable the public to make recreational journeys. However, the section specifies
that this does not include competence to create new highways by Assembly Measure
or to enablejourneys by mechanically propelled vehicles, except permitted journeys by
qualifying invalid carriages. It also provides competence in relation to the securing of
public access to relevant land for the purpose of open-air recreation. Land is relevant
land if it:

a) isat the coast;

b) may beused for the purposes of open-air recreation in association with land within
paragraph (a); or

€) may be used for the purposes of open-air recreation in association with the route
or routes.

The section provides that for the purposes of the section, the coast means the coast of
Wales adjacent to the sea, including the coast of any island. It also providesthat the sea
includes the relevant upstream waters of ariver, and that these are the waters from the
seaward limit of the estuarial waters of the river upstream to the first bridge or tunnel
by means of which the public have rights to cross the river on foot (“the public foot
crossing”).

Part 10: Miscellaneous

Natural England

Section 311: Area in which functions of Natural England exercisable

803.

804.

This section amends section 1 of the Natural Environment and Rural Communities Act
2006 in order to clarify the areaover which Natural England may exerciseitsfunctions.
Subsection (2) amends subsection (3) of the 2006 Act so that the reference to England
includes, where the context requires, the territorial sea adjacent to England (up to 12
nautical miles from baseline). Subsection (3) inserts subsection (3A), which provides
that orders defining the boundaries of the territorial sea adjacent to England, where it
meets the sea adjacent to Wales and Scotland, apply for the purposes of section 1 of
the 2006 Act.

Natural England and its predecessor bodies have regularly undertaken research and
given advice on relevant marine issues within territorial waters. However, a new
formulation of their territorial scope was expressed in the 2006 Act which it has been
suggested might restrict their scope. So this section is not intended to alter the status
guo, but merely to make it clear that Natural England may exercise functions in the
territorial sea adjacent to England.
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Section 312: Natural England not to be responder for Civil Contingencies Act 2004

805.

This section amends Schedule 1 to the Civil Contingencies Act 2004 (category 1 and 2
responders) so asto omit paragraph 11A (Natural England). Paragraph 11A wasinserted
by paragraph 174 of Schedule 11 to the Natural Environment and Rural Communities
Act 2006, and had the effect of making Natural England a category 1 responder.
Such responders have duties under section 2 of the 2004 Act (for example, to assess
emergency risks and to maintain contingency plans). It has not been commenced. This
section will remove Natural England from the lists of category 1 responders. Natural
England has an important rolein certain types of emergency, but it has been concluded
that non-statutory arrangements are a more cost-effective way of engaging them.

Countryside Council for Wales

Section 313: Area in which functions of Countryside Council for Wales exercisable

806.

807.

808.

This section amends Part 7 of the Environmental Protection Act 1990 in order to clarify
the area over which the Countryside Council for Wales may exercise its functions.
The effect of section 313(2) is to amend the 1990 Act in order to clarify that CCW'’s
functions are, except where otherwise expressly provided, exercisable in relation to
Wales only. “Wales’ is defined by reference to the definition of “Wales’ in the
Government of Wales Act 2006. This means that CCW’ s functions are exercisable in
the sea adjacent to Wales up to 12 nautical miles from the baseline.

The effect of section 313(3) and the proposed amendment to section 132 of the 1990
Act isthat CCW will be able to:

a) provide adviceto the Welsh Ministers on the devel opment and implementation of
policies for or affecting nature conservation in Wales and the Welsh zone;

b) provide advice and the dissemination of knowledge to any persons about nature
conservation in Wales and the Welsh zone, or about matters arising from the
discharge of their functions under section 132 or section 134 of the 1990 Act in
relation to Wales and the Welsh zone; and

¢) commission or support (whether by financial means or otherwise) research which
in their opinion is relevant to any of their functions under section 132 or
section 134 in relation to Wales or the Welsh zone.

CCW will also be able to accept any gifts or contributions made to them for these
purposes and, subject to the terms of the gift or contribution, to apply it to those
purposes. Where it is appropriate for CCW to carry out research themselves instead
of commissioning or supporting other peopl€e' s research under section 132(1)(e), CCW
will also be able to initiate and carry out research directly related to those functions.
The amendment to section 134 of the 1990 Act means that CCW'’ sfunctionsin relation
to the giving of financial assistance and the making of grants are also exercisable in
relation to Wales and the Welsh zone.

Worksdetrimental to navigation

Section 314: Works detrimental to navigation

809.

810.

This section inserts a new navigational consenting regime into the Energy Act 2008
and provides avariety of powers for the enforcement of that regime.

Consent under these provisionsis only needed if all the following are satisfied:

» theoperation being undertaken falls within a description listed in subsection (4) of
the inserted section 79A;
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» the operation is being carried out subject to any of the legidative permissions
mentioned in subsection (5) of the inserted section 79A;

» the operation causes, or is likely to result in, obstruction or danger to navigation,
either whilethe operationisbeing carried out or after itscompletion (section 79A(3)
(@). Thisincludes any intended use to which any works in question are likely to
be put (section 79A(7)).

Consent will not be needed under these provisionsif the operation in question requires
amarine licence under Part 4 of thisAct.

The Secretary of State may publish notice of any applications received (section 79B(2))
and may direct alocal inquiry to be held (section 79B(4)) into that application before
making any determination under section 79C.

The Secretary of State may give consent subject to any conditions as he or she thinksfit
(section 79C). Theconditionsmay remainin forcefor aset period of timeor indefinitely
(section 79D(2)) and may bind not only the person to whom consent is given, but also
any other person who owns, occupies or enjoysthe use of the works forming the subject
of the consent (section 79D(3)). It is an offence to fail to comply with a consent or
any condition of a consent and any offender will be subject to the penalties specified
in section 791(2).

In the event of a consent holder failing to comply with any provision of a consent, the
Secretary of State may direct the consent holder to take appropriate stepsto bring them
into compliance (section 79E). Failure to comply with any such direction is an offence
subject to the penalties specified in section 79K (2).

If, after consent has been given, a danger to navigation arises because substantial
damage, or other substantial and unforeseen changes in the state of any works, has
occurred, the Secretary of State may serve an “ emergency safety notice” on the consent
holder (section 79F). The requirements that an emergency safety notice may impose
relate only to those matters given in section 79F(5). If a consent holder failsto comply
with any requirement of an emergency safety notice the Secretary of State may make
arrangements to ensure compliance with that notice and recover the costs of doing so
from the consent holder or other person bound by a consent (section 79G(3)). Further,
it is an offence to comply with an emergency safety notice, and a person committing
such an offenceis subject to the penalties given in section 79L(2).

The Secretary of State may impose an “immediate action notice” on aconsent holder, or
other person bound by acondition on aconsent, if asaresult of afailureto comply with
a consent condition a danger to navigation has arisen (section 79H). The immediate
action notice may impose a requirement on a person to comply with the condition or
to take action to remedy their failure to comply with the condition. If a consent holder,
or other person on whom a notice is served, fails to comply with any requirement of
an immediate action notice the Secretary of State may make arrangements to ensure
compliance with that notice and recover the costs of doing so from the consent hol der or
other person bound (section 79G(1) to (6) applies by virtue of section 79H(5)). Further,
it is an offence to comply with an immediate action notice, and a person committing
such an offence is subject to the penalties given in section 79L(2).

In addition to using any of the other enforcement powers, the Secretary of State may
apply to a court for an injunction (or interdict in Scotland) to restrain any breach of a
consent (section 79M).

The Secretary of State has the power to appoint inspectors to assist in the carrying out
of hisor her functions under these provisions (section 79N).

The Secretary of State may by order extend these provisions, subject to modification,
to Scottish inshore waters but only in so far as they relate to activities that Scottish
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Ministers do not have the power to control or regulate for the purpose of preventing
obstruction or danger to navigation (section 79P).

Harbours Act 1964
Section 315: Amendments of the Harbours Act 1964

820. Schedule 21 setsout anumber of miscellaneous amendments of the Harbours Act 1964.
Part 11: Supplementary Provisions

Section 316: Regulations and Orders

821.  This section contains general provisions for making regulations and orders under the
Act.

Section 317: Directions

822.  This section contains details for making directions under the Act.

Section 318: Offences by directors, partners, etc

823.  Thissection providesfor individual liability in some cases wherethereisalso corporate
liability.

824. Where the offence has been committed by a Scottish firm, subsection (4) states that
proceedings may be brought against an individual partner as well as the partnership.

Section 319: Disapplication of requirement for consent to certain prosecutions

825.  Section 3 of the Territorial Waters Jurisdiction Act 1878 provides that a person who
is not a British subject may not be prosecuted for an indictable offence committed in
the territorial sea without the consent of the Secretary of State. This section has the
effect of disapplying section 3 of the 1878 Act in relation to proceedings for offences
committed under the Act.

Section 320: Power to make transitional provisions and savings

826. Thissection alowsthe Secretary of State to make, by order, transitional provisionsand
savings for any Part of the Act.

Section 321: Repeals
827. Repeasarefound in Schedule 22.

Section 322: Interpretation
828.  This section contains definitions of expressions used in the Act.

829. Theterm “public body” is not apt to include, and is not defined so as to include, Her
Majesty, the Duchy of Lancaster or the Duchy of Cornwall. Similarly, in the definition
of “public office holder”, “person holding... an office under the Crown” is not apt
to include persons who are officers of Her Majesty in Her private capacity, officers of
Her Household or officers of either the Duchy of Lancaster or the Duchy of Cornwall.

Section 323: Extent

830.  This section sets out to which parts of the UK the provisionsin the Act apply. Thisis
different for different Parts of the Act.
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The Act extends to England and Wales, whilst various provisions also extend to
Scotland and Northern Ireland. The Act aso in certain cases alows for orders to be
made in respect of Channdl Islands, the Isle of Man, or overseas territories.

Part 1 (the Marine Management Organisation) provisions extend to the whole UK.
However the functions of the MMO are for the most part not exercisable in relation to
the territorial waters adjacent to Scotland.

Part 2 allows for the designation of a UK EEZ and defines the UK marine area. It also
providesfor the designation of a Welsh zone. This Part extends to the whole of the UK.

Marine Planning (Part 3) extends to the whole of the UK, with responsibilities for
each of the Secretary of State, the Welsh Ministers, the Scottish Ministers and the
Department of the Environment (Northern Ireland). Functions relating to marine plans
do not apply in relation to the Scottish inshore region or the Northern Ireland inshore
region.

Licensing (Part 4) extendsto thewholeof the UK. It appliesin all areasexcept territorial
waters adjacent to Scotland, although provisions apply in different ways in different
areas, in line with the existing devolution settlement.

The provisions of Chapter 1 of Part 5 (provisionsrelating to marine conservation zones)
(other than Schedules 11 and 12 relating to consequential amendments and transitional
provisions for MCZs) extend to the whole of the UK but are of no application in
relation to the Scottish inshore region and the Northern Ireland inshoreregion, wherethe
relevant administrationsintend to bring forward provisions under their own legislation.

Part 6 (inshore fisheries) extends to England and Wales, although inshore fisheries and
conservation districts may only be established in England. The sections on the powers
of IFC officers etc (sections 165, 166 and 186) also extend to Scotland.

Part 7 (fisheries) extends to England and Wales, athough sections 212 and 213
(crabs and lobsters) and 232 (keeping, introduction and removal of fish) also extend
to Scotland. Measures to manage migratory and freshwater fisheries in that Part
(Chapter 3) apply in England and Wales, the River Esk in Scotland but not the River
Tweed in England. Section 232 applies to England and Wales and the catchment area
of the Esk in Scotland.

In Part 8 (enforcement measures) Chapters 1 to 5 and section 295 (Application to
the Crown) extend to the whole of the UK. Measures will apply in different areas in
different waysin line with the existing devolution settlement and agreements between
the different administrations.

Coastal access provisions (Part 9) extend to England and Wales but in general apply
in relation to England only. However this Part a so provides framework powersfor the
National Assembly for Wales to designate a coastal route in Wales.

Part 10 (Miscellaneous) extendsto the whole of the UK. The sectionsrelating to Natural
England under Part 10 (sections 311 and 312) apply in England only. The section
relating to the Countryside Council for Wales (section 313) appliesin Walesonly. The
section relating to navigation (section 314) appliesin all UK waters with the exception
of the Scottish inshoreregion, though it does providefor the Secretary of State to extend
these provisions by order to the Scottish inshore region. The section relating to harbours
(section 315) appliesin England and Wales.

Finally, the supplementary provisionsof the Act (Part 11) extend to thewhole of the UK
with the exception of the provisions relating to repeals (section 321 and Schedule 22)
which generally have the same extent as the provisions being repealed.
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Section 324: Commencement

843.  This section prescribes when the different provisions in the Act will come into force.
Part 3, certain parts of Parts 5 and 6, and Part 9 will come into force 2 months after
the Act receives Royal Assent. Other Parts of the Act will come into effect on a date
which will be set out in an order made by the Secretary of State or, in the case of certain
provisions to the extent they relate to Wales, the Welsh Ministers. However, Ministers
will be ableto make ordersand regul ations under the Act from the date of Royal Assent,
and certain provisionsin Part 3 relating to the Marine Policy Statement also come into
force on Royal Assent.

Section 325: Short title
844.  Thissectiongivestheshort titleof the Act asthe“Marineand Coastal AccessAct 2009".

Schedule 1: the Marine Management Organisation

845. This Schedule sets out detailed arrangements for the establishment of the MMO
including the appointment, terms of appointment (including alowances) and
resignation or suspension from office of the MMO chair and other board members.
The chair and board members are appointed by the Secretary of State, the latter after
consultation with the chair.

846.  The Schedule also makes provision for the appointment of staff by the MM O including
the chief executive and the chief scientific adviser. The Secretary of State must approve
the person chosen as chief executive and may make thefirst appointment. The MMO is
enabled to pay pensions, allowances and gratuities in respect of any staff but this must
be approved by the Secretary of State.

847. The MMO must provide the Secretary of State with an annual report detailing how it
discharged itsfunctions during that year. It must al so keep proper accounts and records.
A statement of accounts must be prepared for each financial year and a copy of that
statement provided to the Secretary of State and to the Comptroller and Auditor General
(the National Audit Office) for auditing. The annual report, the statement of accounts
certified by the Comptroller and Auditor General and the Comptroller and Auditor
General’ sreport on that statement must be submitted to the Secretary of State and laid
before Parliament.

848. The MMO must also provide any information that is needed relating to these accounts
and returns, in respect of its property and the discharge of itsfunctions, to the Secretary
of State. It must also allow inspection of its accounts or other documentation relating
to the above, or any explanation of them which is required.

Schedule 2: Minor and Consequential Amendments Relating to the Mmo

Paragraph 1: Public Records Act 1958

849.  Thisparagraph amendsthe Public Records Act 1958 to make the administrative records
of the MMO “public records” for the purposes of that Act.

Paragraph 2: Parliamentary Commissioner Act 1967

850.  Thisparagraph addsthe MMO to thelist of bodieswhich are subject to investigation by
the Parliamentary Commissioner for Administration in the event of maladministration.

Paragraph 3: House of Commons Disqualification Act 1975

851. Thisparagraph addsthe MM O tothelist of bodies, membership of which will disqualify
a person for membership of the House of Commons.
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Paragraph 4: Race Relations Act 1976

852. This paragraph adds the MMO to the list of bodies subject to the statutory duty to
promote race equality.

Paragraph 5: Inheritance Tax Act 1984

853.  This paragraph adds the MM O to the list of bodies that are not liable to inheritance tax
when property is transferred to them.

Paragraph 6: Freedom of Information Act 2000

854. This paragraph adds the MMO to the list of public authorities which are subject to
the requirements of the Freedom of Information Act 2000 and, consequentially, the
requirements of the Environmental |nformation Regulations 2004 (S.I. 2004/3391).

Schedule 3: Transfer Schemes

855.  This Schedule makes detailed provision in relation to transfer schemes made under
section 39.

Paragraph 1: Introductory

856.  This paragraph defines a“transferor” and “transferee”. The “transferor” islikely to be
a Government Department and the “transferee” the MMO.

Paragraph 2: The property, rights and liabilities that may be transferred

857. By this paragraph, atransfer scheme may make provision for the transfer of property,
rights or liabilities, even where that property, or those rights or liabilities, would not
otherwise be capable of transfer.

Paragraph 3: Creation and apportionment of property, rightsor liabilities

858.  Thisparagraph enablesthe creation of interestsin or rights over transferred property for
the benefit of transferor or the transferee or others. It aso allows the creation of rights
and liabilities between the transferor and transferee.

Paragraph 4: Vesting certificates

859.  Thisparagraph confirmsthat acertificateissued by the Secretary of Statethat statesthat
something is vested in any person under atransfer scheme isto be taken as conclusive
evidence of that fact. This certificate is evidence that atransfer has taken place.

Paragraph 5: Employment contracts

860. This paragraph makes provision in relation to rights and liabilities under a contract
of employment transferred by means of a transfer scheme. It provides that a contract
of employment does not end when there is a transfer of employment under a transfer
scheme. The contract of employment will continue asif it had been made between the
employee and the MM O (the transferee). This provision isequivalent to regulation 5 of
the Transfer of Undertakings (Protection of Employment) Regulations 1981 (“TUPE")
and conforms with the Cabinet Office statement of practice of January 2000 “ Staff
Transfersin the Public Sector”. This states that public sector bodies should ensure that
the principles of TUPE are followed and that transferring public sector staff are offered
terms that are, overall, no less favourable than those set out in TUPE.

Paragraph 6: Employee expressing objection to transfer of contract of employment

861. This paragraph sets out what happens if an employee objects to the transfer of their
employment contract under a scheme. The contract of employment will cease at the
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point the transfer would have taken place but the employee is not to be considered to
have been dismissed.

Paragraph 7: Right to terminate contract of employment for substantial detrimental
changein conditions

862.  Thisparagraph preservesanindividual’ sright to terminatetheir contract of employment
where there is a substantial detrimental change in working conditions. A detrimental
change is something other than a change in employer.

Paragraph 8: Civil servants

863.  This paragraph makes provision for the employment of persons employed in the civil
service at the point of transfer under atransfer scheme. The terms of their employment
in the civil service will form the terms of a contract of employment with the transferee.

Paragraph 9: Compensation

864. This paragraph allows the Secretary of State to include in atransfer scheme provision
for the payment of compensation to any person adversely affected by that scheme.

Paragraph 10: Validity

865.  This paragraph ensures anything done by the transferor before the time of transfer is
still valid after transfer. An example of this might be where the transferor has signed
the lease on a building. This paragraph ensures the lease remains valid after transfer
to the MMO.

Paragraph 11: Continuity

866.  This paragraph ensures anything done by the transferor in relation to something being
transferred is treated as though it had been done by the MMO (the transferee). The
MM O may also continue anything started by thetransferor beforetransfer. For example,
if an enforcement action were being taken against someone by the transferor, this
paragraph may enable this action to be continued by the MMO. Similarly, where an
employee had brought an action against their employer (thetransferor), their casewould
continue against the MM O after the transfer.

Paragraph 12: Documents

867. This paragraph ensures that any reference to the transferor in any document relating
to anything transferred under a scheme is to be read as a reference to the MMO. This
saves having to change the wording in documents such as leases.

Paragraph 13: Remedies

868. This paragraph means that the rights, powers and remedies which were available to
the transferor are available to the MMO — in relation to any right or liability that it
assumes on transfer — in exactly the same way as they could have been relied upon by
the transferring organisation.

Paragraph 14: I nterim arrangements

869. This paragraph allows atransfer scheme to include interim arrangements whereby the
transferor makes available to the MMO premises, facilities and staff for the period
between the making of the scheme and the date of transfer.

Paragraph 15: Retrospective modification of schemes

870.  This paragraph allows the Secretary of State to modify a transfer scheme and for any
changes to take effect from a nominated date. The power might be used to remedy any
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mistake made in atransfer scheme and the ability to nominate a date would avoid any
adverse affects on matters such as continuity of service.

Paragraph 16: Incidental, consequential, supplemental, or transitional provision or
savings

871.

This paragraph alows for transfer schemes to include additional provisions designed
to ensure a smooth and efficient transition to the new arrangements.

Schedule 4: Exclusive Economic Zone and Welsh Zone: Consequential
Amendments

872.

This sets out the necessary amendments required to previous legidation that defined
the United Kingdom's offshore maritime zones. It will redefine the boundaries of these
zones such that they are consistent with the boundaries of any declared Exclusive
Economic Zone. The amendments relating to the Exclusive Economic Zone are in Part
1 of the Schedule. Part 2 contains amendments to the Government of Wales Act 2006
consequential on the creation of the Welsh zone.

Schedule 5: Preparation of an Mps Or of Amendments of an Mps

873.

874.
875.

876.

877.

878.

879.

880.

This Schedule sets out the procedure which must be followed when preparing or
amending a marine policy statement (an “MPS”).

Paragraph 2 defines certain terms used in this Schedule.

Under the Northern Ireland devolution settlement, functions are conferred upon
departments, rather than the administration as a whole, or Ministers. Therefore
paragraph 3 requires that the Department of Environment in Northern Ireland consult
with the other relevant Northern Ireland departments at certain points during the
preparation or amendment of an MPS.

Paragraphs 4 to 6 concern the preparation and publication of a ‘ Statement of Public
Participation’ (“SPP") by the policy authorities engaged in preparing or amending
the MPS. This must set out how and when the policy authorities intend to involve
“interested persons’ in the process (“interested persons’ is defined in paragraph 4(4)).

The SPP must contain a timetable for the various stages of preparing the MPS or
amendments, including how and when representations about the consultation draft
(defined in paragraph 8) should be made. Since the draft MPS must be laid before the
legislatures of the policy authorities involved in its preparation, the SPP must also set
out the length of time the legislatures will have to consider the MPS and make any
resolutions or recommendations about it.

Policy authorities must allow a reasonable period of time for each of the stages of the
timetable.

Policy authorities must keep the SPP under review, and must amend it when necessary
to address any problems with it and keep it up to date. They must then re-publish it as
amended. They are obliged to take all reasonable steps to comply with the SPP.

Paragraph 7 requires that the policy authorities carry out a sustainability appraisal of
the policies proposed for inclusion in the MPS. Sub-paragraph (2) makes clear that
the results of the appraisals are to influence which proposals the policy authorities take
forward —they may only proceed with proposalsif the results of the appraisalsindicate
that it is “appropriate” to do so. Sub-paragraph (3) requires the policy authorities to
produce areport of the results of these appraisals, and sub-paragraph (4) requires that
the sustainability appraisal report is published at the same time asthe consultation draft.
Marine plans are also subject to sustainability appraisa (see the notes on Schedule 6,
paragraph 10 below).
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Paragraph 8 requiresthe policy authoritiesto prepare a“ consultation draft” of the MPS
(or amendments) and publish it so that “interested persons’ are aware of it and may
make representations about it. “Interested persons’ is defined in sub-paragraph (4).

Paragraph 9 permits any person to make representations about the consultation draft,
but requires that such representations must be made in accordance with the SPP (see
paragraph 5). If any representations are made, the policy authorities are required to
consider them in the course of finalising the text of the MPS.

Paragraph 10 sets out the procedure for laying the draft MPS before the legislatures
of the administrations involved in its preparation. If any of the legislatures make
resolutions or recommendations about the MPS, the relevant policy authority must
respond to those resolutions or recommendations (and lay the response before the
legislature).

If the policy authorities make any changes to the MPS or amendments between
publishing the consultation draft and adopting the final text, paragraph 11 requiresthat
they publish a summary of those changes and the reasons for them alongside the final
text.

Paragraph 12 establishes that the policy authorities adopt the final text by deciding
that that text should be published as the MPS, and then notifying the other policy
authorities of their decision. As soon as possible after all the policy authorities have
adopted the final text, they must jointly publish it. Sub-paragraph (4) provides that
policy authorities which have not yet adopted the final text must be given a*“reasonable
interval” in which to do so before the MPS is published.

Paragraph 13 provides that an MPS is still valid even if it is not adopted by all the
policy authorities which were engaged in preparing it.

Schedule 6: Marine Plans: Preparation and Adoption

887.

888.

889.

890.

891.

892.

893.

This schedule sets out the procedure which must be followed when preparing marine
plans under section 51.

Paragraphs 1 to 3 relate to co-operation, consultation and consistency in planning
arrangements made by the different marine plan authorities.

Paragraph 1 placesdutieson marine plan authoritieswhen they decideto prepareaplan
to notify “related” planning authorities of their intention to plan. (“Related planning
authorities’ include the Secretary of State (unless he is the marine plan authority),
terrestrial local and regional planning bodies, and other marine plan authorities.)

This is so that the other related authorities may consider how they might want to be
involved in the planning process and make arrangements for their involvement.

Paragraph 2 sets out what must go in a notice to the Secretary of State under
paragraph 1. The notice must state whether the marine plan authority (if it is a
devolved administration) intends the plan to include provision relating to “retained
functions’ (defined in section 60 — that is, matters which are not within its devolved
competence). If the devolved marine plan authority intends to prepare a plan which is
not in conformity with any marine policy statement which governs planning for the
marine plan area, it must also state thisin its notice to the Secretary of State.

The duty to notify the Secretary of State continues whilst a marine plan is being
prepared. Sub-paragraph (4) provides that, if the marine plan authority’s intentions
changewhilst it ispreparing the plan, it must send anew noticeto the Secretary of State.

Paragraph 3 provides that the marine plan authority must also take all reasonable
steps to secure compatibility between the new marine plan and other existing marine
or terrestrial development plans for “related” areas (that is, areas which adjoin or are
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adjacent to the area of the proposed marine plan, or which affect, or might be affected
by, the area of the proposed marine plan).

Paragraph 4 placesaduty on the Department of the Environment in Northern Ireland to
consult other relevant Northern Ireland departments at key stages of the plan preparation
process. (See also the note on paragraph 3 of Schedule 5 above.)

Paragraphs 5 to 7 then set out the process and requirements relating to the
preparation and publication by the marine plan authority of a “Statement of Public
Participation” (* SPP") for the plan. Asfor the MPS, the SPP must set out how and when
the policy authorities intend to involve “interested persons’ in the planning process
(“interested persons’ is defined in paragraph 5(8)). In addition, an SPP for a plan must
also make clear the area which is to be planned for, and must invite people to make
representations on what the plan should include.

An SPP for a plan in the Welsh, Scottish or Northern Ireland offshore regions, or the
Welsh inshore region, must state whether the plan is intended to include provision
relating to “retained functions’ (defined in section 60). If the planisintended to include
such provision, the Secretary of State must be notified and the marine plan authority
may not publish the SPP without his consent.

If a marine plan authority which had previously proposed to plan without including
provision in relation to “retained functions’ decides after publication of the SPP that it
doeswant to plan for those matters, it must notify the Secretary of State, revise the SPP
(because more “interested persons’ will then have an interest), and must then seek the
Secretary of State's agreement before publishing the revised SPP.

Again, asfor the MPS, an SPP for a plan must contain atimetable for the various stages
of preparing the plan, and must also set out how and when representations about the
content of the plan or the consultation draft (defined in paragraph 11) should be made.

Marine plan authorities must allow a reasonable period of time for each of the stages
in the timetable.

Marine plan authorities must keep the SPP under review, and must amend it when
necessary to address any problems with it and keep it up to date. They must then re-
publish it as amended (after securing the Secretary of State’s agreement if they intend
to include in aplan provision relating to retained functions ).

Marine plan authorities are obliged to take all reasonabl e stepsto comply with the SPP.

Paragraph 8 concerns the provision of advice and assistance to the marine plan
authority. Sub-paragraph (1) enables the marine plan authority to seek advice
and assistance from any body or individua with relevant expertise, whilst sub-
paragraph (2) makes clear that the marine plan authority may convene “advisory and
consultative groups’ to assist it in developing and consulting on a draft marine plan.
The marine plan authority would be able to establish new groups, or make use of any
existing groups which met its needs.

Paragraph 9 sets out anon-exhaustive list of mattersto which the marine plan authority
must have regard in preparing a marine plan. These include:

» therequirement that the plan bein conformity with any MPSwhich governs marine
planning for the area;

e thedutiesin relation to compatibility with other plans;

» the likely effect of the marine plan on any area (marine or terrestrial) which is
related to the area covered by the plan;

e the results of the marine plan authority’s review of matters likely to affect the
exercise of their functions (see section 54);
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e theSPP;
* any representations made in response to the SPP about the content of the plan;
* Any advice received from experts or “advisory and consultative groups’;

e any other plan prepared by a public or local authority in connection with the
management of marine or coastal resources (for example, River Basin Management
Plans prepared under the Water Framework Directive®®, Shoreline Management
Plans).

» the powers and duties of the Crown Estate Commissioners.

Existing obligations under the Strategic Environmental Assessment Directive require
that an assessment is made of the environmental impacts of aproposed plan. In addition
to this environmental impact assessment, paragraph 10 requires that the marine plan
authority carry out a sustainability appraisal of the policies proposed for inclusion
in the plan. Sub-paragraph (2) makes clear that the results of the appraisals are to
influence which proposals the marine plan authority takes forward — it may proceed
with proposals only if the results of the appraisals indicate that it is ‘appropriate’ to
do so. Sub-paragraph (3) requires the marine plan authority to produce a report of
the results of these appraisals, and sub-paragraph (4) requires that the sustainability
appraisal report is published at the same time as the consultation draft.

Paragraph 11 sets out the requirements for publication of the “consultation draft” of a
marine plan. It must be published by the marine plan authority in away that bringsit to
the attention of interested persons. If aplan prepared by one of the devolved marine plan
authorities includes provision relating to “retained functions’, the consultation draft
may only be published with the agreement of the Secretary of State.

Paragraph 12 provides that anybody may make representations about the draft plan,
in accordance with the SPP. If any representations are made, the marine plan authority
must consider them in the course of finalising the text of the plan.

Paragraph 13 requires a marine plan authority to consider holding an independent
investigation into the draft plan, to look in more detail at the proposals or the
responses received to the consultation on the proposals. Sub-paragraph (2) sets out
the factors to which the authority should have regard in deciding whether to hold an
independent investigation, and sub-paragraph (3) requires the investigator to make
recommendations and give hisreasonsfor them. Sub-paragraph (4) requiresthe marine
plan authority to publish the recommendations and reasons given by the investigator.

Paragraph 14 sets out some of the matters amarine plan authority must consider before
deciding to adopt a marine plan, including the recommendations and reasoning given
by any independent investigator that it appointed.

Paragraph 15 sets out the process for adopting and publishing amarine planinitsfinal
form. A marine plan authority “adopts’ amarine plan by making the decision to publish
it.

Sub-paragraphs (2) and (3) require that plans for the Welsh, Scottish and Northern
Ireland offshore areas must be agreed by the Secretary of State before they may be
adopted by the marine plan authority. (The requirement for the Secretary of State's
agreement to the adoption of a marine plan does not apply to a plan for the Welsh
inshore region which does not include provision relating to retained matters.)

Under sub-paragraph (4) the conferra on the Welsh or Scottish Ministers, or the
Department of the Environment in Northern Ireland, of marine planning functions
which are subject to the agreement of the Secretary of State does not affect any

13  2000/60/EC.
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functions, or the exercise of any functions they have, or may acquire, apart from those
under Part 3 of the Act.

912.  This sub-paragraph secures that the devolved administrations' existing functions, and
any to be conferred, imposed or transferred in the future, are neither diminished
nor constrained by the fact that certain marine planning functions under Part 3 are
subject to a requirement for the Secretary of State’s agreement. Thus, for example,
the fact a marine plan under Part 3 of the Act cannot contain provision relating to
retained functions unless the Secretary of State agrees does not prevent the devolved
administrations from setting out policies of theirs relating to retained functions in the
exercise of any relevant existing functions of theirs, or any relevant functions which
arein future conferred or imposed on, or transferred to, them.

913.  Section 58(1) requires certain authorisation or enforcement decisions to be taken in
accordance with the appropriate marine policy documents (that isto say, the MPS, and
any marine plans, to the extent provided for in section 59) unlessrelevant considerations
indicate otherwise: so where a devolved administration has policies which relate to the
marine area but which are made otherwise than under Part 3 of the Act, those policies
could be relevant considerations for those purposes, depending on the circumstance.

914.  Sub-paragraph (6) enables the marine plan authority to make changes to the draft
marine plan beforeit adoptsit, and sub-paragraph (7) requiresthat it should publish the
plan as soon as possible after adoption, along with details of any changesand thereasons
for them. If an independent investigation has been carried out, but the marine plan
authority has not implemented some of the recommendations made by the investigator,
it must also publish its reasons for not implementing the recommendations.

Schedule 7: Further Provision about Civil Sanctionsunder Part 4

915.  Like the sections on civil sanctions, these provisions are based on those contained in
the Regulatory and Enforcement Sanctions Act 2008.

Paragraph 1: I nterpretation

916.  This paragraph defines “civil sanction” as meaning, for the purposes of the Schedule,
afixed or variable monetary penalty.

Paragraph 2: Fixed monetary penalties: other sanctions

917. Imposition of a fixed monetary penalty removes the person's liability to criminal
prosecution for the relevant offence in respect of the act of non-compliance in question.
Liability to criminal prosecution is also removed if the person has discharged the
liability to a fixed monetary penalty within a specified period under subsection (3)(€)
of section 94.

918.  The enforcement authority may not issue either a compliance or remediation notice as
well as afixed monetary penalty to a person for the same offence.

Paragraph 3: Variable monetary penalties: other sanctions

919. Imposition of a variable monetary penalty removes the person's liability to criminal
prosecution for the relevant offencein respect of the act of non-compliancein question.

920. Theenforcement authority may not issue a compliance notice and a variable monetary
penalty for the same offence.

Paragraph 4: Combination of sanctions

921.  Theenforcement authority may only combine sanctions for the same offence in certain
ways. In addition to the combinations prohibited in paragraphs 2 and 3, it may not take
the following action in relation to the same offence:
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a) impose a fixed monetary penalty where a variable monetary penalty has been
imposed;

b) impose a variable monetary penalty where a fixed monetary penalty has been
imposed;

¢) imposeavariablemonetary penalty or stop notice wherethe person hasdischarged
liability for afixed monetary penalty under subsection (2)(b) of section 94;

d) impose afixed monetary penalty where a stop notice has been issued;
€) issue astop notice where afixed monetary penalty has been imposed.

All other permutations are permitted.

Paragraph 5: Monetary penalties

923.

924.

This paragraph allows an order made under section 93 or 95 to make provision for
discounts for early payment of a monetary penalty and for the payment of interest or
other financial penalties for late payment of the original penalty. The total amount of
any late payment penalty must not exceed the total amount of the penalty imposed.

This paragraph also provides for the enforcement of unpaid penalties (and any interest
or late payment charges) through the civil courts. It also alows an order to create a
process of recovery by treating the penalty as if it were payable under a court order.

Paragraph 6: Costs recovery

925.

An order made under section 95 may require a person on whom a variable monetary
penalty has been imposed to pay the costs the enforcement authority has incurred
up to the point of imposing that penalty. Such costs may include investigation costs,
administration costs, and costs of obtaining expert advice. A person receiving a notice
for payment may appeal against its imposition and the amount required to be paid.
Guidance must be published about how the enforcement authority will exercise the
power conferred by this provision.

Paragraph 7: Appeals

926.

927.

This paragraph specifies the provisions that orders made under section 93 or 95 may
and may not make in respects of appeals against fixed or variable monetary penalties.
For example, an order may contain provision as to the powers granted to any person
conducting an appeal and may require suspension of any regquirement or notice until an
appeal hearing has concluded.

Appropriate tribunals are limited in all cases, except in the case of an order made by
Scottish Ministers, to the First-tier Tribunal established under the Tribunals, Courts
and Enforcement Act 2007 or any other tribunal established under an enactment
(including an enactment contained in, or in an instrument made under, Northern Ireland
legislation).

Paragraph 8: Consultation

928.

This paragraph requires a licensing authority proposing to make an order under
section 93 or 95 to consult the enforcement authority that will be the recipient
of the powers to be granted by the order and such other persons the authority
considers appropriate. The authority will also be required to consult with relevant
organisations that it considers represent the interests of persons substantially affected
by the proposals.
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929. If, as a result of the consultation, there are substantial changes to any part of the
proposals, the authority must undertake such further consultation on the revised
proposals as it considers appropriate.

Paragraph 9: Guidance asto use of civil sanctions

930. The licensing authority may not make an order enabling the imposition of fixed or
variable monetary penalties, unlessit securesthat the enforcement authority will publish
guidancein relation to the use of these powers ("Penalty Guidance"). The enforcement
authority may be required to consult specified persons before publishing or revising
the Penalty Guidance. The Penalty Guidance must also be revised by the enforcement
authority when appropriate, for example, when there has been a change in the rules.
The authority must publish the revised guidance. The order must also stipulate that the
enforcement authority hasregard to the Penalty Guidance when exercising itsfunctions.

931. The Penalty Guidance must contain information about the circumstances in which a
sanction is likely to be imposed or may not be imposed (for example, if undertakings
or payment of asum of money are accepted by the enforcement authority once anotice
of intent for a monetary penalty has been issued) and information about the person's
rights of appeal.

Paragraph 10: Guidance asto enforcement of offences

932.  This paragraph requires that, where the licensing authority makes an order enabling
the imposition of fixed or variable monetary penalties, the enforcement authority must
prepare and publish guidance regarding the manner in which the offence to which the
power relatesis enforced.

933. An enforcement authority may revise and publish its guidance periodically. The
enforcement authority must consult al persons it considers appropriate before
publishing or revising its guidance.

Paragraph 11: Publication of enforcement action

934.  Any order made under section 93 or 95 establishing a civil sanction regime must make
provision for the publication of certain information relating to its enforcement actions.
Those particulars are listed in sub-paragraphs (2) to (4).

Paragraph 12: Payment of penaltiesinto Consolidated Fund etc

935. Any monies received by the enforcement authority in pursuant of its enforcement
functions under sections 93 and 95 must be paid into the relevant consolidated fund as
determined by sub-paragraph (2).

Paragraph 13: Disclosure of information

936.  This paragraph permits the persons listed in sub-paragraph (2) to disclose information
to an enforcement authority that has had conferred on it the new powersto impose civil
sanctions. Information may only be disclosed where the person making the disclosure
has an enforcement function in relation to acriminal offence and for the purposes of the
enforcement authority exercising any of the new powers relating to the issue of fixed
and variable monetary penalties.

Schedule 8: Licensing: Minor and Consequential Amendments

937. Part 1 of this Schedule makes a number of consequential amendments to the Coast
Protection Act 1949 (CPA), the Food and Environment Protection Act 1985 (FEPA),
the Government of Wales Act 2006 (GOWA) and the Planning Act 2008. Part 2 of this
Schedule makes further amendmentsto FEPA, and to the Petroleum Act 1998.
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Paragraph 2: The Food and Environment Protection Act 1985

938.  Thisparagraph amends Part 2 of FEPA restricting its geographical scopeto the Scottish
inshore region.

Paragraph 3: The Government of Wales Act 2006

939. Paragraph 4(1)(@) of Schedule 3 to GOWA extends the power confirmed in
section 58(1)(c) of that Act to provide that a Minister of the Crown may only exercise
functionsunder Part 2 of FEPA in“Welsh controlled waters’ after consultation with the
Welsh Ministers. “Welsh controlled waters” are defined in paragraph 4(2) of Schedule 3
to GOWA as that part of the sea beyond the seaward boundary of the territorial sea
which is adjacent to Wales.

940. Paragraph 3 of this Schedule amends paragraph 4 of Schedule 3to GOWA by replacing
reference to the Minister of the Crown’s functions under Part 2 of FEPA with their
direct equivalentsin Part 4 of the Act.

Paragraph 4: The Planning Act 2008

941.  Sections 148 and 149 of the Planning Act 2008 make provision such that an order
granting development consent under that Act may include provision deeming consent
under section 34 of the CPA and Part 2 of FEPA, respectively. This paragraph amends
the Planning Act 2008 by replacing those provisions with provision for an order
granting development consent to include provision deeming a marine licence to have
been issued under Part 4 of the Act.

Paragraphs 5 and 6: Electronic communications apparatus: operationsin tidal
waters etc; Electronic communications: emergency works

942.  Thesetwo paragraphsinsert provision equivalent to sections 80 and 87 of this Act into
FEPA asit will continue to apply to the Scottish inshore region.

Paragraph 7: Application of Part 3in relation to submarine pipelines

943.  This paragraph introduces two new order making powers into the Petroleum Act 1998.
The first power in sub-paragraph (2) provides for the Secretary of State to be able
to disapply Part 3 of the Petroleum Act 1998 to any pipelines specified by order.
This may apply to individual pipelines or more generic descriptions of pipelines. On
commencement of any such order, pipelines no longer regulated under Part 3 of the
Petroleum Act 1998 will become fully licensable under the Act by virtue of section 65.

944.  The second power, in sub-paragraph (3), provides for the Secretary of State to apply
Part 3 of the Petroleum Act 1998 to pipelines not currently subject to regulation under
that Act. It may only be used to include pipelines used in the connection with exploration
for, exploitation of, petroleum, or the importation of petroleum into the UK.

Paragraph 8: Exception of certain pipelines from being “ submarine pipelines’ for
the purposes of Part 4

945.  This paragraph amends the definition of “submarine pipelines’ in Part 4 of the
Petroleum Act 1998. It prevents any pipeline specified in an order made under sub-
paragraph (2) of paragraph 7 being captured by Part 4 of that Act “(abandonment of
offshore installations)”.
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Schedule 9: Licensing: Transitional Provision Relating to Part 4

Parts 2 and 3: Coast Protection Act 1949; Food and Environment Protection Act

1985
946.

These two Parts provide that all consents under the Coast Protection Act 1949 and
FEPA licencesissued before the commencement of the marine licensing provisions are
to be considered as if they were marine licences granted under the Act. Additionally,
applications for CPA consent and FEPA licences currently under consideration by the
licensing authority at the time of commencement of the marine licensing provisions
are to be considered by the licensing authority as applications for a marine licence.
No additional feeswill be required. Any information held by an authority in aregister
of information that it maintained under section 14 of FEPA must be transferred to the
register of information that that authority will maintain under section 101 of the Act.

Paragraph 8: Channel Islands and British Overseas Territories

947.

This paragraph provides that an Order in Council under section 26 of FEPA that was
in force before the commencement date will remain in force, and may be revoked,
amended or re-enacted, asif that section had not been repealed. In addition, if it appears
that provision with respect to the licensing of marine activities has been madein the law
of any of the Channel Islands or any British overseas territory, and that that provision
was made otherwise than by virtue of an Order in Council under section 323 of the Act
extending provisions of the Act, any provisions of Part 2 or 4 of FEPA as they have
effect as part of the law of that territory may be repealed by Order in Council.

Paragraph 9: Dredging

948.

Dredging that involves moving sediment around the sea (as opposed to lifting it out of
the sea and taking it to a deposition site) was not licensable under FEPA or the Coast
Protection Act 1949. Plough and hydrodynamic dredging are two examples of this.
Under the Act these types of dredging need amarine licence. This paragraph delaysthe
requirement for amarine licence for such dredging activities by one year from the date
of commencement of the marine licensing functions of the Act. Any order made under
section 320 that makes further transitional arrangements may specify additional types
of dredging activity that are subject to the one-year grace period.

Paragraph 10: Water Resources Act 1991

949.

This paragraph provides that the amendment made by section 82 of the Act applies to
any application for consent under section 109 of the Water Resources Act 1991 made,
but not determined, by the time of commencement of the marine licensing provisions
of the Act.

Paragraphs 11 and 12: Electronic Communications Code: England and Wales;
Electronic Communications Code: Scotland

950.

The Act repeals the requirement for operators to seek approval under the Electronic
Communications Code for tidal works (see Part 2 of the Repeals Schedule). These
paragraphs provide that approvals granted under paragraph 11 of the Electronic
Communications Code before that repeal are to be considered as marine licences, in
England and Wales, and FEPA licences, in Scotland. Additionally, applications for
approval currently under consideration by the licensing authority at the time of the
repeal are to be considered by the licensing authority as applications for a marine
licence, in England and Wales, and FEPA licences, in Scotland.
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Paragraph 13: Direction under section 58(1)(c) of the Government of Wales Act

2006
951.

This paragraph provides that before the Secretary of State exercises functions under
any of the sections specified in sub-paragraph (2) in “Welsh controlled waters’, as
defined by paragraph 4 of Schedule 3 to the Government of Wales Act 2006, then the
Secretary of State must consult the Welsh Ministers. This provision may be amended,
modified or repealed by any further Order in Council made under section 58(1)(c) of
the Government of Wales Act 2006.

Schedule 10: Further Provision about Fixed Monetary Penalties under Section 142

952.

953.

954.

955.
956.

957.

958.

950.

960.

961.

This Schedul e setsout the further provisions about fixed monetary penalties. Paragraph
1 provides that an order allowing the imposition of fixed monetary penalties must
provide that, where a fixed monetary penalty isimposed on a person, that person must
not also be liable to criminal prosecution in respect of the relevant offence.

Paragraph 2 states that such an order may provide for discounts for early payment or
interest for late payment of the original penalty. The total amount of any late payment
penalty must not exceed the total amount of the penalty imposed.

This paragraph also provides for the enforcement of unpaid penalties (and any interest
or |ate payment charges) through the civil courts.

Paragraph 3 makes provision for appeals.

Paragraph 4 requires the “appropriate authority” (the Secretary of State or the Welsh
Ministers), when it proposes to make an order allowing the use of fixed monetary
penalties, to consult the enforcement authority and such other persons as the authority
considers appropriate. The relevant authority will also be required to consult relevant
organisationswhich it considersrepresent the interests of persons substantially affected
by the proposals.

If, as a result of this consultation, there are substantial changes to any part of the
proposals, the authority will be required to undertake such further consultation on the
revised proposals as it considers appropriate.

Paragraph 5 providesthat an order enabling theimposition of fixed monetary penalties
must also require that the enforcement authority publishes guidance in relation to the
use of these powers (“Penaty Guidance’). The enforcement authority must revise
the Penalty Guidance where appropriate and must consult specific persons before
publishing or revising the Penalty Guidance. The order must also state that the
enforcement authority should have regard to the Penalty Guidance when exercising its
functions.

The Penalty Guidance must contain information about the circumstances in which a
sanction is likely to be imposed, the amount of the penalty and the person’s right of

appeal.

Paragraph 6 requires that where the Secretary of State or the Welsh Ministers make
an order enabling the imposition of fixed monetary penalties in relation to an offence,
the enforcement authority must prepare and publish guidance regarding the manner in
which the offence is enforced (“Enforcement Policy”). The Enforcement Policy must
set out the sanctions for committing an offence, the action the enforcement authority
may take and the circumstances in which the enforcement authority is likely to take
such action. The Enforcement Policy, in contrast to Penalty Guidance, is focused on
how particular offences are enforced.

Paragraph 7 provides that any order must require an enforcement authority to publish
information concerning its use of those powersin cases where either a fixed monetary
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penalty has been imposed (but not overturned on appeal) or liability to a penalty has
been discharged by payment of a prescribed sum.

Paragraph 8 provides that all payments made in relation to civil sanctions are to be
paid into either the Consolidated Fund or the Welsh Consolidated Fund as appropriate.

Paragraph 9 permits those persons listed in sub-paragraph (2) to disclose information
to an enforcement authority that has had the new enforcement powers conferred on it.
Information may only be disclosed where the person listed has an enforcement function
in relation to offences and for the purposes of the enforcement authority exercising one
of the new powers. The police will not have access to the new enforcement powers
but if, for example, they have begun a criminal investigation but think that it no longer
merits a criminal prosecution, this provision would allow them to pass information to
the enforcement authority so that it could determine whether to issue an aternative
sanction.

Schedule 11: Consequential Amendments Relating to Mczs

964.

965.

966.

967.

968.

This Schedule makes a number of amendments to legislation in consequence of the
provisionsin the Act relating to MCZs.

Paragraph 1 amends section 10 of the Conservation of SealsAct 1970 so that the power
to grant licencesisin relation to MCZs rather than marine nature reserves.

Paragraph 2 amends the Wildlife and Countryside Act 1981 to abolish the power to
establish marine nature reserves in England and Wales, which is no longer necessary
as aresult of the power to designate MCZs.

The amendment to the Water Resources Act 1991 made by paragraph 3 ensures that
byelaws made by the Marine Management Organisation and orders made by the Welsh
Ministers to protect MCZs are not affected by byelaws made by the Environment
Agency for flood defence and drainage purposes under that Act. This exception
currently only applies to byelaws made by navigation authorities, harbour authorities
and conservancy authorities.

Paragraph 4 amends the Conservation (Natural Habitats, &c) Regulations 1994 so
that MM O byelaws and equivalent orders by the Welsh Ministers protecting European
marine sites may be made under Part 5 of the Act rather than under section 37 of the
Wildlife and Countryside Act 1981 (which will be repealed by the Act). Provisions are
dightly different for European marine sites as different designation criteria apply to
them: they will not have the same conservation objectives as MCZs.

Schedule 12: Transitional Provision Relating to Mczs

969.

970.

This Schedule makes transitional provision relating to the coming into force of the
provisions about MCZsin Part 5.

Paragraph 2 provides that, from the date when Marine Nature Reserves are abolished
and replaced by MCZs, any existing Marine Nature Reserve is to be treated as an
MCZ. Lundy and Skomer will therefore become M CZs following the commencement
of the Act. For as long as conservation objectives for these MCZs remain the same as
they were for the former MNRs, no further consultation will be required. If, however,
changes are proposed to the conservation objectives for the former MNRs, consultation
will be required to agree the conservation objectives for the site.

112


http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/10/paragraph/8
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/10/paragraph/9
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/10/2
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/11
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/11/paragraph/1
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/11/paragraph/2
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/11/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/11/paragraph/4
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/12
http://www.legislation.gov.uk/id/ukpga/2009/23/schedule/12/paragraph/2

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

Schedule 13: Marine Boundaries of Sssis and National Nature Reserves

Sites of special scientific interest

971. Paragraph 2 amends section 28 of the Wildlife and Countryside Act 1981 in order
to define the circumstances in which Sites of Special Scientific Interest (SSSIs) may
extend below mean low water mark.

972.  Statutory nature conservation bodies (Natural England and the Countryside Council
for Wales) will be able to notify any land as an SSSI where it lies above mean low
water mark or where it is covered by estuarial waters. An SSSI may also include other
adjoining land that lies below mean low water mark where any of the conditions in
section 28(1C) is satisfied.

973.  Paragraphs 5 and 6 make corresponding amendments to sections 28B and 28C of the
Wildlife and Countryside Act 1981 to enable land lying below mean low water mark
to be included in an SSSI where certain conditions are satisfied. Section 28B enables
additional land to be added to an SSSI and section 28C enables an SSSI to be enlarged.

974.  Paragraph 7 inserts a new section 28CA into the Wildlife and Countryside Act 1981
to enable Ministers to provide guidance to Natural England or the Countryside Council
for Wales regarding subtidal SSSIs.

975.  Paragraph 8insertsanew section 28CB into the Wildlife and Countryside Act 1981, to
give Ministers the power to direct the conservation bodies on whether or not land lying
below mean low water mark should be included within the NNR if declared. Ministers
may also leave the decision to the discretion of the conservation body.

976. Paragraph 9 amends section 28D of the Wildlife and Countryside Act 1981 which
allows Natural England to denctify areas of land as a SSSI. The amendment made
by sub-paragraph (2) will allow a statutory nature conservation body to denotify land
whereit isof the opinion that the land should no longer be notified becauseit hasinstead
been designated as (or as part of) an MCZ.

National naturereserves

977.  Paragraph 10 amends section 35 of the Wildlife and Countryside Act 1981 in order
to specify the circumstances in which National Nature Reserves (NNRs) may extend
beyond mean low water mark or estuarial waters. It clarifies the existing power of
declaration with respect to land lying below mean low water mark.

978.  Paragraph 11 inserts new section 35A into the Wildlife and Countryside Act 1981 to
give Ministers the power to direct the conservation bodies on whether or not land lying
below mean low water mark should be included within the NNR if declared. Ministers
may also leave the decision to the discretion of the conservation body.

Schedule 14: Inshore Fisheries and Conservation Authorities; Amendments

979.  Schedule 14 contains minor and consequential amendments to various Acts.

Schedule 15: Sea Fish (Conservation) Act 1967: Minor and Consequential
Amendments

980.  Schedule 15 contains minor and consequential amendments to sections 1, 3, 5 and 11
of the Sea Fish (Conservation) Act 1967 and Schedule 4 to the Fisheries Act 1981.

Schedule 16: Migratory and Freshwater Fish: Consequential Amendments

981. Paragraph 2 omits section 3 of the Salmon and Freshwater Fisheries Act 1975, which
regulates the use of nets in certain waters. Such use will be regulated by conditions
issued as part of alicence or authorisation.
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982.

983.

984.

985.

986.

987.

988.

989.

990.

991.

992.

993.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

Section 5 of the Salmon and Freshwater Fisheries Act 1975 makes it an offence to
use any explosive substance, any poison or other noxious substance, or any electrical
device with the intent to take or destroy fish. The Environment Agency may permit
their use for scientific or fisheries management purposes. Paragraph 3(3) clarifies that
the Agency may charge for such permission. Paragraph 3(4) excludes activities that
have been authorised under section 27A from the offence.

Paragraphs 4 to6omit sections 6 to 8 and 16 and 17 of the Salmon and Freshwater
Fisheries Act 1975. These sections place restrictions on the operation of fixed nets and
traps. The Environment Agency will include relevant operating conditions within the
conditions of licences and authorisations.

Paragraph 7 removes a cross-reference to section 17 of the Salmon and Freshwater
Fisheries Act 1975, which has been repealed.

Paragraph 8 omits sections 19 to 21 of the Salmon and Freshwater Fisheries Act 1975.
Section 19 contains offences in relation to close seasons and close times. Section 20
sets out requirements in relation to operation of fixed engines and obstructions during
close seasons and close times, and section 21 sets out similar requirementsin relation to
eel baskets. Close seasons and closetimeswill be regulated through licence conditions,
authorisations and byelaws. Penalties for breaching byelaws are in section 211 of the
Water Resources Act 1991.

Paragraph 9 amends references to “instruments’ in section 25 of the Salmon and
Freshwater Fisheries to “means of fishing” to bring it in line with other amendments
to that section. Section 25 extends the licensing system to means of fishing which are
not “instruments”.

Paragraph 11 amends section 27 of the Salmon and Freshwater Fisheries Act 1975
(unlicensed fishing) in consequence of new provisions on fishing authorisations (see
section 213).

Paragraph 12 amends section 33 of the Salmon and Freshwater Fisheries Act 1975
which enables enforcement officers to enter lands situated on or near to any waters
where they suspect an offence under that Act is being committed or likely to be
committed. Officers first need to apply to ajustice of the peace. This power has been
extended so that officers have the power when the offence has been committed in
relation to any kind of fish.

Section 34 of the Salmon and Freshwater Fisheries Act 1975 enables enforcement
officers to seize without warrant any person who has illegally taken or killed salmon,
trout, freshwater fish and eels, or is found on or near any waters with the intent so to
do during night-time. Paragraph 13 replaces references to particular species with any
fish where the taking or killing constitutes an offence under that Act.

Paragraph 15 omits Schedule 1 to the Salmon and Freshwater Fisheries Act 1975,
which makes provision in relation to close times. These will be set in byelaws (see
section 218).

Paragraph 16 amends Schedule 2 to the Salmon and Freshwater Fisheries Act 1975.
Under Schedule 2, the Environment Agency may, in specia cases, exempt a person
from paying a licence duty fixed under that Schedule. Paragraph 16(2) removes the
requirement for specia cases and allows the exemption in cases where the Agency
considersit appropriate.

Paragraph 16(3) allows different licence duties to be charged for the different
descriptions of licences the Environment Agency may introduce under section 217(2).

Amendmentsto section 25 of the Salmon and Freshwater Fisheries extend thelicensing
system to means of fishing which are not “instruments’. Paragraph 16(4), (7), (8), (10),
(11)) and (12) amends other referencesto “instruments’ in Schedule 2 accordingly.
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994.

995.

996.

997.

998.

999.
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These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

Paragraph 16(9) ensures that names may be removed from alicence as well as being
entered.

Paragraph 17 amends Schedule 4 to the Salmon and Freshwater Fisheries Act 1975.
This Schedule sets out the penalties for offences under that Act. Paragraph 17 makes
consequential amendments (including, in particular, therepeal of referencesto sections
19 and 21.

Those who operate fish farms are exempt from offences listed in Part 1 of Schedule 4
to the Fisheries Act 1981: for example, offences of killing unclean or immature fish,
or killing fish during close seasons. Paragraph 18 updates this list to ensure it makes
correct reference to the (amended) offences under the Water Resources Act 1991.

Paragraph 19 omits section 32(6)(a) of the Salmon Act 1986, which is redundant
following amendments to section 31(1)(b) of the Salmon and Freshwater Fisheries Act
1975 made by section 220.

Amendments to Schedule 25 to the Water Resources Act 1991 extend the Environment
Agency’s byelaw making powers to samon, trout, lampreys, smelt, shad, eels,
freshwater fish and other specified fish (by order under new section 40A of the Salmon
and Freshwater Fisheries Act 1975).Paragraphs 23 and24 amend other references to
fish speciesin Schedule 25 and section 218 accordingly.

Paragraph 25 omits paragraph 7 of Schedule 25 to the 1991 Act. Paragraph 7(1)
requires that when making byelaws within the district of a Sea Fisheries Committee
the Environment Agency must seek its consent. Sea Fisheries Committees are to be
replaced with Inshore Fisheries and Conservation Authorities; the relationship between
the two jurisdictions will be managed administratively rather than through statutory
limitations.

Paragraph 7(2) prohibits the Environment Agency from making byel aws which would
prejudice any powers of a sewerage undertaker to discharge sewage which is permitted
under any other Act.

Paragraph 26 amends the references to fish made in section 13 of the Environment
Act 1995, which requiresthe Environment Agency to create regional and local fisheries
advisory committees.

Schedule 17: Warrants | ssued under Section 249

1002.

This Schedule sets out the procedure for applying for a warrant for an enforcement
officer to enter adwelling, rules about executing the warrant and other safeguards. Itis
based on the provisionsin the Police and Criminal Evidence Act 1984.

Schedule 18: Forfeiture of Property under Section 275 Or 276

1003.

1004.

Schedule 18 makes detailed provision in respect of the forfeiture of gear or fish which
fail to meet size requirements under sections 275 and 276. The Schedule provides that
notice must be served on the person who appears to the relevant authority to be the
owner (or any of the owners) at the time of the seizure (and if the property was seized
from avessdl then also the master, owner or charterer at that time) and states that the
notice must set out the reason for theintended forfeiture action, together with the details
of how anatice of claim may be made. Provision is made covering delivery of the notice
of intended forfeiture.

A person disputing that the property isliableto forfeiture may submit anotice of claim.
Provision is made as to the time limits for submitting such a notice and the details
that it must include. If no notice of claim is made then the property is automatically
forfeit. If avalid notice is submitted then the property must either be returned or the
relevant authority must bring forfeiture proceedingsin acourt. In forfeiture proceedings
the court may either order forfeiture of the property or, if it is not satisfied that the
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1005.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

property is forfeitable, may order it to be returned. If the property is not collected by
the appropriate owner after the three-month period for collection has lapsed, then the
relevant authority may dispose of the property as it sees fit, provided that at the time
of disposal it cannot be returned immediately to the person to whom it is required to
be returned.

The Schedule also gives the relevant authority the power to destroy any fish which
are liable to be treated as forfeit or condemned even if they have not actualy been
forfeited or condemned. Where the court is not satisfied that the destroyed fish were
forfeitable, it has the power to order the relevant authority to pay the claimant the
market value of the fish at the time they were seized, determined by a Court-appointed
referee. Accepting this payment prevents a claimant maintaining an action in respect of
the seizure, detention or destruction of the fish. Further provision is made concerning
the detail of the forfeiture proceedings (including matters as to proof), the effect of
forfeiture, how property is to be disposed of, who may be a referee and provisions on
partnerships.

Schedule 19 : Schedule 1a to the National Parks and Access to the Countryside Act

1949
1006.

1007.

1008.

1009.

1010.

1011.

Schedule 1A sets out the procedure for making and considering objections and
representations about coastal access reports. This procedureis as follows:

Paragraph 2 saysthat Natural England must advertise a coastal access report and must
take reasonable steps to give notice of the report to those with a relevant interest in
affected land and to certain bodies, and to persons set out in regulations. It also saysthat
the Secretary of State may make regulations relating to the form, manner and timing
of advertisements and notices.

Paragraph 3 says that those with a relevant interest in affected land may make an
objection to Natural England’ sreport. In order to be admissible an objection must meet
certain requirements set out in sub-paragraphs (3) and (4) of paragraph 3 and any
requirements of regulations made in accordance with sub-paragraph 7(b). The ground
of the objection must be that the proposals fail to strike a fair balance as a result of
certain issues set out in sub-paragraph (3). These are the position of any part of the
proposed route; proposals for routes subject to erosion; proposalsfor alternative routes;
proposals for the boundary of the coastal margin to coincide with a physical feature;
proposalsfor exclusions and restrictions of access, and any decision to treat the relevant
upstream waters of ariver as part of the coast. Sub-paragraph (4) says that the person
making the objection must specify the reasons they are of the opinion a fair balance
has not been struck. Sub-paragraph (5) says that the person making the objection may
propose modifications of the proposal, but these must meet certain criteriaset out in sub-
paragraph (6) —they must be practicable, take account of the considerations mentioned
in section 297(2) and (where appropriate) 301(4), and must be in accordance with the
coastal access scheme. Sub-paragraph (7) says that the Secretary of State may make
regulations about the steps to be taken by Natural England to make persons with a
relevant interest in affected land aware of their entitlement to make objections, and the
form and manner in which, and period within which, objections are to be made.

Paragraph 4 says that any objection received by Natural England must be forwarded
to the Secretary of State, and that the Secretary of State must refer the objection to the
appointed person. It also setsout details about the appointment of the appointed person.

Paragraph 5 says that the appointed person must decide if the objection is admissible
(as set out in paragraph 3) and must give a notice of that determination to the person
who made the abjection, Natural England and the Secretary of State.

Paragraph 6 places an obligation on Natural England to provide comments on
obj ections, which have been determined to be admissible, to the Secretary of State. The
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1012.

1013.

1014.

1015.

1016.

1017.

1018.

1019.

1020.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

appointed person may require Natural England’ s comments to include information on
any relevant alternatives or rejected options.

Paragraph 7 says that anyone may make a representation to the Secretary of State
about the coastal access report. Paragraph 8 says that representations from those to
whom Natural England had to give a notice under paragraph 2(2)(b) to (f) will be sent
to the Secretary of State together with Natural England’s comments on them. Other
representations will be summarised by Natural England and sent to the Secretary of
State with Natural England’ s comments.

Paragraph 9 sets out the documents which the Secretary of State must send to the
appointed person with regard to an admissible abjection.

Paragraph 10 says that the appointed person must determine whether the proposalsin
thereport fail, intherespects specified in the objection, to strikeafair balance, asaresult
of the matter or matterswithin paragraph 3(3) specified in the objection. The appointed
person will consider theinformation and if heisminded to decide that afair balance has
not been struck he will publish the objection and invite representations — anyone may
make representations to the appointed person. This is necessary only if the appointed
person considers a fair balance may not have been struck — if he considers it has been
struck in Natural England’ s proposals, then he must make a report recommending that
the Secretary of State makes a determination to that effect. There has already been an
opportunity to make representations on Natural England’ s proposals.

Paragraph 11 says that the appointed person must give a report to the Secretary of
State in which he recommends whether the Secretary of State should determine that the
proposals do not fail to strike afair balance, or that they do fail to strike afair balance.
If he recommends that they do fail to strike a fair balance, then the appointed person
must recommend either that no modification would strike the fair balance, a certain
modification would strike the fair balance, or a certain modification may strike the fair
balance. Where he recommends that no modification would strike a fair balance, he
may additionally make a recommendation that a certain modification would, or may,
mitigate the effects of the failure to strike afair balance.

Paragraph 12 says that the appointed person may ask for other relevant information
from Natural England or the Secretary of State.

The appointed person may limit the proceedings to written representations, or, as set
out in paragraph 13, a hearing or local inquiry may be held where it is considered
necessary or expedient to do so.

Paragraph 14 gives the Secretary of State a power to make regulations regarding the
consideration of objections by the appointed person. These may allow two or more
objections to be considered together by the appointed person; may make provision for
the appointed person to conduct an inspection of land and may make provision for the
conduct of ahearing or local inquiry.

Paragraph 15 gives the Secretary of State powers to make provisions for procedures
to be followed where he may wish to consider modifications to Natural England’s
proposals (these would be modifications other than those proposed with reference to
an objection).

The Secretary of State makes a determination on the report as a whole. In making
the determination he must consider certain information as set out in paragraph 16,
including any objections, Natural England’s comments on them, the report of the
appointed person, any representations and Natural England’'s comments on them.
Paragraph 16 also makes clear that, in making a determination, the Secretary of State
may approve proposals relating to one or more parts of the route only, and may reject
the remaining proposals. He may also make regulations about the procedure to be
followed where he is minded to approve the proposals with modifications other than
modifications contained in a report from the appointed person. The Secretary of State
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1022.

These notes refer to the Marine and Coastal Access Act 2009
(c.23) which received Royal Assent on 12th November 2009

will also be bound by a finding of fact in the report of the appointed person, except
where, for example, there was insufficient evidence to make the finding or the finding
was made by reference to irrelevant facts.

The Secretary of State must give notice of his determination to persons with arelevant
interest in affected land, or publish such notice, and in addition must give notice to
certain bodies, including local authorities and local access authorities, as set out in
paragraph 17. The notice must include, so far as relevant to the objection, a statement
of hisreasons for the determination.

Paragraph 18 defines certain words for the purposes of this Schedule.

Schedule 20: Establishment and Maintenance of English Coastal Route Etc

Extension of Chapter 3 of Part 1 of the CROW Act

1023.

Paragraph 1 providesfor the powers of access authoritiesin relation to means of access
to access land set out in Chapter 3 of Part 1 of the CROW Act to be exercisable by
Natural England for the purposes of the coastal access duty. Paragraph 1(1) makesthe
Chapter 3 powers apply additionally to land over which the coastal route passes which
falls under any of the enactments set out in section 15 of the CROW Act.

Agreementsrelating to establishment and maintenance of the route

1024.

1025.

1026.

1027.

Paragraph 2 providesfor Natural England to enter into an agreement with the owner or
occupier of any land where it thinks it appropriate for works to be carried out in order
to meet its coastal access duty, as set out in section 296. Sub-paragraph (2) enables
the access authority to enter into a similar agreement. Sub-paragraph (3) defines the
types of worksthat the agreement may include, including clearance or maintenance, the
removal of an obstruction to the route, clearance or maintenance to enable the public to
enter or remain on land on abicycle or on horseback (where ageneral restriction under
Schedule 2 to the CROW Act has been removed or relaxed), drainage or levelling, or
the construction of abarrier.

Sub-paragraph (4) enables the works to be carried out by either the owner or occupier
or by a contracting authority (which is defined in sub-paragraph (8) as being either
Natural England or the access authority), and allows a contracting authority to make a
contribution towards the costs of the works under the agreement if theworksare carried
out by the owner or occupier.

Sub-paragraphs (5) and (6) enable a notice to be given by the contracting authority to
the owner or occupier, if the owner or occupier required by the agreement to carry out
the works fails to carry them out. Sub-paragraph (6) requires the contracting authority
to give at least 21 days' notice before taking steps to carry out the works.

Sub-paragraph (7) enables the contracting authority to recover the costs of any works
where a notice under sub-paragraph (6) has been given.

Establishment and maintenance of route in absence of agreement

1028.

1029.

1030.

Sub-paragraphs (1) to (3) of paragraph 3 enable Natural England or the access
authority, to give notice of its intention to carry out works as set out in paragraph 2(2)
that it considers necessary to enable Natural England to meet its coastal access duty
(as set out in section 296) on any land, where it is unable to conclude an agreement
under paragraph 2.

Sub-paragraph (4) requires a period of not less than 21 days' notice to be given to the
owner or occupier before any works may be carried out.

Sub-paragraph (5) requiresthat the notice given to the owner or occupier must provide
details of how an appeal against the notice may be made.
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Sub-paragraph (6) requiresthe notice to be given to each owner or occupier of any land
to which the notice refers.

Sub-paragraph (7) enablesNatural England or the access authority to take stepsto carry
out the works if any of the required works have not been carried out before the end of
the period specified in the notice. Sub-paragraph (8) provides that it must have regard
to the requirements of efficient management of the land in deciding how to carry out
the works.

Appealsrelating to notices under paragraph 3

1033.

1034.

1035.

1036.

1037.

Power
1038.

Paragraph 4 providesfor appeal sto be made against anotice given under paragraph 3,
which relatesto worksto be carried out in rel ation to the establishment and maintenance
of theroutein the absence of an agreement. Sub-paragraph (1) enablesthe person given
that notice, or any other owner or occupier of the land to which the notice relates, to
appeal to the Secretary of State.

Sub-paragraph (2) sets out the grounds on which an appeal may be made. These are:
that the noti cerequiresthe carrying out of workswhich are not necessary, that the works
have already been carried out, or that the period specified in the notice after which
Natural England or the access authority are to take steps to carry out the works is too
short. Sub-paragraph (3)(a) allows the Secretary of State, where an appea has been
made, to confirm the notice (with or without modifications) and sub-paragraph (3)(b)
allows him to cancel the notice.

Sub-paragraph (4) providesfor sections 7 and 8 of, and Schedule 3 to, the CROW Act
to apply to an appeal made under this section. Those provisions, among other things,
enable the Secretary of State to cause an appeal to take the form of a hearing and to
delegate functions relating to appeals.

Sub-paragraph (5) allows the Secretary of State to make regulations as to the period
and manner in which appeals may be made, the advertising of such an appeal and the
manner in which appeals are to be considered.

Sub-paragraph (6) says that, where an appeal has been made, neither Natural England
nor an access authority may exercise any of its functions relating to paragraph 3 until
the appeal is determined by the Secretary of State or withdrawn.

for Natural England to fund works

Paragraph 5 provides for Natural England to meet or contribute to the costs of any
works of a kind which could be the subject of an agreement reached by either Natural
England or an access authority under paragraph 2, or an agreement under section 35
of the CROW Act whereit is exercised for the purposes of the coastal access duty.

Erection and maintenance of notices and signs

1039.

1040.

Paragraph 6 alows Natural England to put up and maintain certain notices or signson
land over which the route passes and land which is accessible to the public by virtue of
an order under section 3A of the CROW Act. Sub-paragraph (2) providesthat noticesor
signs may identify or provide information about the route, warn the public of obstacles
or hazards along the route or be any other notices or signs relating to the coastal route.
Sub-paragraph (3) provides that Natural England must consult the owner and lawful
occupier of land before erecting a notice or sign. Sub-paragraph (4) alows Natural
England to meet or contribute towards the costs to others of erecting such notices and
signs. Sub-paragraph (5) allows Natural England to delegate its powers under this
section to the access authority.

Sub-paragraph (6) provides that this paragraph does not apply in relation to a highway
over which there are rights for mechanically propelled vehicles, or a footway (for
example, a pavement) which forms part of such aright of way. The effect of thisis
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that the powers in the paragraph may be used on footpaths, bridleways and restricted
byways but not on highways over which there are rights to drive mechanicaly
propelled vehicles, or footways attached to such highways. Sub-paragraph (7)
defines “mechanically propelled vehicles’ and “footways’ for the purposes of sub-
paragraph (6). The term “mechanically propelled vehicle” when used in this context
does not include electrically assisted pedal cycles.

Paragraph 7 amends section 19 of the CROW Act to give Natural England the same
powers asthe access authority with regard to noticesindicating the boundaries of access
land where that land is coastal margin.

Removal of notices and signs

1042.

1043.

Paragraph 8 allows Natural England and an access authority, where authorised by
Natural England, to remove a notice or sign relating to the coastal margin which
was erected under paragraph 6 or erected under section 19 of the CROW Act. Sub-
paragraph (3) requires a person removing a sign or notice to consult, as far as
reasonably practicable, theowner and, if different, thelawful occupier of theland before
removing a notice or sign.

Sub-paragraph (4) enables Natural England to meet or contribute towards the costs
to others of removing natices and signs of a kind that could have been erected under
paragraph 6 or, in relation to land which is coastal margin, under section 19 of the
CROW Act.

Powersof entry

1044.

1045.

1046.

1047.

Paragraph 9 provides for powers of entry. Sub-paragraph (1) sets out the purposes
for which a person authorised by Natural England may enter any land. These are: for
surveying that or any other land in preparing a report containing proposals for the
coastal route; considering representations made in respect of areport; determining how
to treat ariver estuary under section 301, and advising the Secretary of Statein relation
to the power to specify islands under section 300. Sub-paragraph (2) sets out purposes
for which a person authorised by either Natural England or the access authority may
enter any land. These are: for determining whether any works are necessary under
paragraph 2(3) of this Schedule; for the purpose of carrying out any works (relating
to means of access for the purpose of the coastal access duty and to establishment
and maintenance of the coastal route) under section 35(2)(a) of the CROW Act, under
paragraph 2(6) or paragraph 3(7), or under 36(1) or (5) or 37(5) of the CROW Act;
to determine whether the public is able to exercise rights of access with regard to the
coastal route on land subject to section 15 of the CROW Act; for the purposes of an
appeal made against anotice made under paragraph 4; and for the purposes of erecting,
maintaining or removing a notice or sign under paragraphs 6 or 8 or, as regards land
which is coastal margin, under section 19 of the CROW Act.

Sub-paragraph (3) providesfor the provisionsin section 40(5) to (7), (9) and (10) of the
CROW Act, which apply to the exercise of powers of entry and rights under section 40
of that Act, alsoto apply in relation to a person exercising the powers of entry and other
rights conferred by this paragraph.

Sub-paragraph (4) hasthe effect of applying the powersrelating to compensation under
section 41 of the CROW Act to a body by which an authorisation may be given under
this section.

Sub-paragraph (5)(a) provides that where a person authorised to enter land isto carry
out any works under sub-paragraphs (2)(b) or (c), either anotice hasto have been given
to the occupier under paragraph 2(6) or under sections 36 or 37 of the CROW Act
or at least 7 days notice must be given to the occupier before the person may enter
the land. The effect of thisis to ensure that where notice has been given to the owner
(who is not also the occupier) of land under paragraph 2(6) or under sections 36 or
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37 of the CROW Act then the occupier of land is given at least 7 days' notice. Sub-
paragraph (5)(b) provides that in any other case, where a power of entry is exercised
under this paragraph at least 24 hours' notice must be given to the occupier unlessitis
not reasonably practicable to give such notice.

I nter pretation of Schedule

1048.

A number of definitions are provided in paragraph 10 for words and expressions used
in this Schedule.

Schedule 21: Amendments of the Harbours Act 1964

Paragraph 2: Provision that may be made by harbour empowerment order

1049.

Under the Harbours Act 1964, the relevant authority has powers to repeal or modify
Acts of local application when making a Harbour Revision Order or a Harbour
Reorganisation Scheme. Paragraph 2 provides that this power will aso apply when
making a Harbour Empowerment Order.

Paragraph 3: Delegation of certain functions

1050.

1051.

1052.

1053.

1054.

1055.

The Act will amend the Harbours Act 1964 so that the authority that is currently
responsible for issuing harbours orders will have the power, by order, to delegate some
or al of itsfunctions for making certain orders to another person or body, provided that
person or body gives consent for the delegation.

In thisway the licensing functions that govern harbours may be transferred to the same
body that may be responsible for issuing marine licences as aresult of an order issued
under section 98.

The functions the authority may delegate are:
a) making harbour revision orders on receipt of an application
b) making harbour revision orders without receipt of an application
¢) making ordersthat vary the constitution of harbour authorities
d) making harbour empowerment orders
e) confirming or making harbour reorganisation schemes
f) making orders amending Acts of local application.

Orders del egating functions made by the relevant authority will be subject to negative
resolution procedure.

Table 3 below illustrateswho may issue which harbour order and in what circumstances
after a delegation of powers has been made.

Table 3: Roles of harbour order issuing bodies after delegation

Harbour Act Delegated

Relevant Authority Public Body
Making harbour revision| Cannot issue May issue
orders on receipt of an
application
Making harbour revision| May issue May issue only with
orders without receipt of an Gives consent to public bod consent of relevant
application pu Y authority
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Harbour Act Delegated
Relevant Authority Public Body
Making orders that vary| May issue May issue
the constitution of harbour
authorities
Making harbour empowerment | Cannot issue May issue
orders
Confirming or making harbour | May issue May issue only with
reorganisation schemes . , consent of relevant
Gives consent to public body authority
Making orders amending Acts| Cannot issue May issue
of local application

Paragraph 4: Consent of Welsh Ministersor Secretary of State required for making
of certain orders

1056.

1057.

1058.

1059.

Paragraph 4 inserts a new section 42C into the Harbours Act. Its effect would be
that the Secretary of State cannot, without the prior consent of the Welsh Ministers,
make a harbour order or scheme that would repeal or modify: any provision of the
Act so far as it applies to Wales; an instrument made under the Act by the Welsh
Ministers; or aprovision of local application made by the Welsh Ministers. If theWelsh
Ministers refuse their consent, the harbour order or scheme may be made but without
that provision that does the repealing or modifying. The new sections a so provide that
if the Welsh Ministers have not refused their consent within a period to be set, the
Secretary of State may continue with the process of making the order.

Similarly, paragraph 4 inserts a further new section 42D into the Harbours Act which
states that the Welsh Ministers cannot, without the prior consent of the Secretary of
State, make aharbour order or schemethat would repeal or modify: any provision of the
Act sofar asit appliesto England; an instrument made under the Act by the Secretary of
State; or aprovision of local application made by the Secretary of State. If the Secretary
of State refuses consent, the harbour order or scheme may be made but without that
provision that doesthe repealing or modifying. The new sectionsalso providethat if the
Secretary of State has not refused consent within aperiod to be set, the Welsh Ministers
may continue with the process of making the order.

Paragraph 5: Procedurefor dealing with applications for harbour orders; Paragraph
6: Procedure where harbour revision orders are made otherwise than on application
and Paragraph 7: Application of paragraphs 5 and 6

Paragraphs 5 and 6 make amendments to bring the Harbours Act 1964, as it applies
to England and Wales, into line with arrangements in Scotland. At present, if there
are any objections to a proposed harbour order that are not frivolous in nature then a
public inquiry must be held. Thisisso even if only a single objection was made and the
objector did not request that an inquiry be held.

These paragraphs allow, in most cases, the Secretary of State to decide whether an
inquiry is necessary. The exception to this is where the Welsh Ministers have raised
an objection to an application for a harbour revision or empowerment order and the
objection does not relate to the compulsory acquisition of land. In these cases the
Secretary of State must hold an inquiry. The Secretary of State isalso obliged to either
hold an inquiry or give a person making an objection the opportunity of a hearing, if
the person making the objection requests one and is: a local authority for an areain
which the harbour (or any part of it) is situated; the relevant conservation body; if the
order will authorise the compulsory acquisition of land, any person who is entitled to
be served with notice under paragraph 11 of Schedule 3 to the Harbours Act 1964; or
the Welsh Ministers, if their objection relates to the compulsory acquisition of land.
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COMMENCEMENT

1060. Theprovisionsof the Act will comeinto forceasdescribed in section 324. Part 3, certain
partsof Parts5 and 6, and Part 9 will comeinto force 2 monthsafter Royal Assent. Other
Parts of the Act will comeinto effect on aspecific date, which will be set out in an order
made by the Secretary of State or, in the case of certain provisions to the extent they
relate to Wales, the Welsh Ministers. However, Ministers will be able to make orders
and regulations under the Act from the date of Royal Assent, and certain provisionsin
Part 3 relating to the marine policy statement also come into force on Royal Assent.
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Thefollowing table sets out the dates and Hansard referencesfor each stage of thisAct’'s
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