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Debt Relief Act (Northern Ireland) 2010

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Section 1: Debt relief orders

This Section inserts a new Part 7A into the 1989 Order, thereby establishing a
new individual insolvency procedure based on the Official Receiver being able
to provide eligible individuals with relief from debt through the making of a
debt relief order (“DRO”).

Part 7A tothe 1989 Order
Article 208A: Debt Relief Orders

This Article provides that application for a debt relief order may only be made
by individuals who are unable to pay their debts. It also identifies the debts in
respect of which a DRO may be made and terms them “qualifying debts’. The
debts must be for an identifiable amount of money and must not be secured or
fall within any description of debt prescribed by rules as excluded from being
aqualifying debt.

Article 208B: Making of application

This Article prescribes the way in which an application to the Official Receiver
for aDRO is to be made. The application must be made through an approved
intermediary. Theterm“approved intermediary” isdefined later in Article 208U.
The Article sets out some of the detail about the individual’s affairs which must
be included in a application for a DRO, and makes provision for insolvency
rules made under Article 359 to prescribe the form and manner in which the
application should be made and the information which must be supplied in
support of it.

Article 208C: Duty of Official Receiver to consider and determine application

Once an application has been made the Official Receiver must decide whether
to make, refuse or stay the application pending further enquiries. This Article
describes the steps the Official Recelver should take when an application for a
DRO has been made. It allows the Official Receiver to stay his consideration of
the application until he receives answers to any queries he has raised with the
debtor. It sets out the circumstances in which the Official Receiver must refuse
the application (if heisnot satisfied that the debtor meetsthe criteriafor aDRO)
and also that he may refuse the application if it does not satisfy the requirements
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imposed by Article 208B or if queries raised with the debtor have not been
answered to the Official Receiver’ s satisfaction. If the Official Receiver refuses
the application he must give reasons to the debtor. If the Official Receiver does
not refuse the application he must make the order.

Article 208D: Presumptions applicable to the determination of an application

In order to ensure that there is a uniform approach to the order making process
and that the great majority of applications can be decided quickly, the Official
Receiver must apply certain presumptions when determining an application for
aDRO. This Article requires the Official Receiver to presume,

(8) that the debtor meetsthe requirementsfor aDRO if this appearsto be the case
from theinformation supplied in the application and he hasno reasonto believe
that the information supplied is inaccurate or that the debtor’ s circumstances
have changed since the application date;

(b) that the debtor meets the conditions as to eligibility set out in Schedule 2ZA
providing he has no reason to believethat incomplete or inaccurateinformation
has been supplied in the application or in support of it;

(c) that the debts specified at the date of the application are qualifying debts unless
he has reason to believe otherwise.

It is expected that the involvement of authorised intermediaries in filling in
and submitting application forms will result in most applications being well-
founded. Article 208D alows the Official Receiver to make orders where the
application appears to be in order without considering the case in any more
detail. However he will be expected to look a case in far greater detail if an
objection is made to the order or he discovers that for any reason it arguably
should not have been made. This is thought to provide adequate protection for
creditors and will ensure that the administrative costs, and hence the application
fees, can be kept as low as possible.

Article 208E: Making of debt relief orders

This Article makes provision as to the form of a DRO, including some of
the matters which must be included in the order, for example a list of the
debtor’ s qualifying debts. It places the Official Receiver under arequirement to
enter details of the DRO in the register of debt relief orders maintained by the
Department. It makes provision for the steps which the Official Receiver must
take once the order has been made, including giving a copy of the order to the
debtor, and allows for rules to prescribe other steps the Official Receiver must
take, in particular with regard to notifying creditors and informing them of the
grounds on which they may object.

Article 208F: Effect of debt relief order on administration order

This Article provides that if a debtor is subject to an administration order made
by the Enforcement of Judgment Office the administration order ceasesto bein
force on the making of a debt relief order.

Article 208G: Moratorium from qualifying debts
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Article 208G sets out further effects of a DRO. A moratorium in relation to
the debts specified in the order takes effect on the order being entered in the
register. Any petition, action or other proceeding by a creditor to whom a
specified debt is owed which is pending in any court can be stayed by that
court. During the moratorium creditors specified in the order are prohibited from
taking proceedings to enforce their debts or presenting bankruptcy proceedings
in relation to those debts, except with the leave of the High Court.

Article 208H: The moratorium period

In most cases, the moratorium period is one year from the date on which the
order is entered in the register. However, the order may be terminated early,
for example if the debtor’s financial circumstances change so that he could
make arrangements to pay creditors, or if he has been found to have provided
misleading information on his application.

The Article makes provision for the moratorium period to be extended by the
Official Receiver or the court and the circumstances in which an extension
is permitted. Such circumstances included carrying out or completing an
investigation into the debtor’s affairs (only with permission of the court) or
providing the debtor with an opportunity to make arrangements to pay his
creditors before revoking the order.

Article 208I: Discharge from qualifying debts

Article 208l providesfor the debtor to be discharged from hisqualifying debtsas
specified inthe order at the end of the moratorium period, and the circumstances
in which the debtor will not be discharged from the debts — in particular if the
moratorium period is terminated early. The debtor will not be discharged from
any debts listed in the order that were incurred through fraud. The Article also
specifies that discharge of the debtor from the debts does not release any other
person from their liability for the debts.

Article 208J: providing assistance to Official Receiver etc.

This Article sets out the requirements imposed on the debtor with regard to
assisting the Official Recelver in carrying out hisfunctions. It requiresthe debtor
to provide the Official Receiver with information about his affairs and attend on
the Official Receiver. The requirement extends so far as the Official Receiver
may reasonably require in order to carry out his functions in relation to the
application or the debt relief order made asaresult of it. The debtor isalso under
aduty to notify the Official Receiver of changesin his circumstances before and
during the moratorium period. He must also notify the Official Receiver if he
becomes aware of any errors or omissionsin his application.

Article 208K : Objections and Investigations

Creditors are permitted to object to the making of the order on specified grounds
and this Article makes provision for that. In particular, the Article makes
provision for any person specified in the order as a creditor to object to the
making of theorder or hisinclusionin theorder or to detail s of the debt specified.
It also gives details of how the objection must be made and requires the Official
Receiver to consider the objection. It allowsthe Official Receiver to carry out an
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investigation if it seems appropriate and gives a power to the Official Receiver
to require any person to give him information and assistance.

Article 208L: Power of Official Receiver to revoke or amend a debt relief
order

This Article sets out the circumstances in which the Officia Receiver may
revoke the order and gives him a power to amend the order during the
moratorium period to correct errors and omissions. Revocation may take place
when information provided by the debtor to the Official Recelver turnsout to be
incomplete or misleading, or where the debtor fails to comply with his duties to
provide information or attend on the Official Receiver. The order may also be
revoked if the Official Receiver ought not have made the order because he ought
not to have been satisfied the criteria were met and also if the debtor’ s income
and property levels change (for example following a windfall) after the order
has been made and the debtor would no longer meet the criteria for obtaining
an order.

Article 208M: Powers of High Court in relation to debt relief orders

This Article enables personswho are dissatisfied with the actions of the Official
Receiver to apply to the High Court and for the Court to give directions or make
any order it thinksfit. It al so enablesthe Official Receiver to make an application
for directions or an order in relation to any matter arising in connection with the
DRO or an application for a DRO. An application to the Court may, subject to
anything contained in the rules, be made at any time.

Article 208N: Inquiry into debtor’ s dealings and property

This Article enables the High Court, on the application of the Official Receiver,
to require the debtor, the debtor’ s spouse, former spouse, civil partner or former
civil partner or any person appearing to be able to give information or assistance
to the Court to appear before the Court. There are sanctionsfor failure to appear
without reasonable excuse—the Court may issueawarrant for the person’ sarrest
or order the seizure of books, papers and other items. It isnot expected that there
will be afrequent use of this power, which isaimed at a very small number of
cases where misconduct — for example the hiding of assets — is suspected and
the debtor has refused to provide information to the Official Receiver.

Article 2080: False representations and omissions

In order that the Official Receiver can determine whether a DRO should
be made, the debtor must provide complete and accurate information about
his affairs. Similarly, the debtor remains under an obligation to provide
information to the Official Receiver once the DRO is made. This Article
provides that a debtor who deliberately provides false information or omits
pertinent information commits an offence.

Article 208P: Concealment or falsification of documents

ThisArticle providesthat afailure to produce books, papers or other documents
to the Official Recelver is an offence. Similarly, preventing such records being
produced, or their concealment, destruction or falsification will also be an
offence. The offence may be committed before the application for the DRO has
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been made, and during both the application process and the moratorium period,
anditisirrelevant that the order may have been revoked subsequent to an offence
being committed.

Article 208Q: Fraudulent disposal of property

To be eligible for a DRO, the debtor must meet various conditions including a
limit on the value of property he owns. Article 208Q makesit isan offencefor a
debtor who has obtained a DRO to have disposed of any property during thetwo
years before the application date or during the moratorium period. An offence
will still be committed even if the Debt Relief Order is revoked subsequent to
the property being disposed of. It will be a defence for a person charged with
this offence to prove that he had no intent to defraud or to conceal the state of
his affairs.

Article 208R: Fraudulent dealing with property obtained on credit

This Article makes it an offence if the debtor disposes of property obtained on
credit which he has not paid for, and similarly penalises the knowing recipient
of such property. No offence is committed if the disposal or acquisition wasin
the ordinary course of the debtor’ s business, but particular attention will be paid
to the price paid for the property. The offence may be committed before the
application for the DRO has been made, and during the application process.
Article 208S: Obtaining credit or engaging in business

This Article makes it an offence for the debtor to obtain credit (either alone or
jointly with another person) to the extent of a prescribed amount, or to trade in
aname other than that which the DRO was made, without disclosing his status.
His status is that there is a moratorium is in force in relation to his qualifying
debts by virtue of aDRO or that thereisadebt relief restrictionsorder inforcein
relationto him. Paragraph (5) specifiesthat “ obtaining credit” includes obtaining
goods under a hire purchase agreement and also payment in advance for the
supply of goods and services.

Article 208T: Offences. supplementary

This Article sets out who may institute proceedings for an offence under this
Part and the penalties imposed on a person who commits such an offence. The
Article also makesit clear it isnot a defence that the conduct complained of was
done outside Northern Ireland.

Article 208U: Approved intermediaries

In order to obtain a debt relief order, the debtor must make his application to
the Official Recelver through an approved intermediary. This Article defines
an approved intermediary and makes provision for rules to specify the types of
activities that should be undertaken by an intermediary.

It states that authorisation will be granted by a competent authority designated
by the Department of Enterprise, Trade and Investment to grant authorisations,
and allowsfor regulations to make provision as to the procedure for designating
persons to be competent authorities, the types of persons who may not be
authorised to act as approved intermediaries, the procedure for dealing with
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applications to competent authorities for authorisation and the withdrawal of
designation to act as a competent authority.

It authorises the Department to use fees charged to applicants in respect of
the costs of persons acting as approved intermediaries to make payments to
competent authoritiesor approved intermediariesin connection with the exercise
by approved intermediaries of functions under Part 7A of the 1989 Order.
Article 208V: Debt relief restrictions orders and undertakings

This Article gives effect to Schedule 2ZB, which makes provision about debt
relief restrictions orders. Such orderswill be very similar in operation and effect
to bankruptcy restriction orders which already exist.

Article 208W: Register of debt relief orders etc.

Article 208W requires the Department of Enterprise, Trade and Investment to
establish and maintain aregister of DROs, debt relief restrictions ordersand debt
relief restriction undertakings.

Article 208X: Interpretation

This Article defines the meaning of various expressions used in this Part of the
Insolvency (Northern Ireland) Order 1989.

Section 2: Conditions for making a debt relief order

Section 2 inserts a new Schedule 2ZA into the 1989 Order. Schedule 2ZA sets
out the conditions for making a debt relief order.

Part 1 - Conditionswhich must be met

This part of the schedule sets out conditions that the debtor must meet in order
to obtain a DRO. The debtor must be domiciled in Northern Ireland on the
application date or at any time during the period of three years ending with that
date have been ordinarily resident in or carried on businessin Northern Ireland.
The debtor must not,

* bean undischarged bankrupt;

* besubject to an individual voluntary arrangement;
* be subject to a bankruptcy restrictions order;

* besubject to adebt relief restrictions order;

» have had adebt relief order made within the 6 years prior to the determination
date.

If the debtor has presented a bankruptcy petition a Debt Relief Order can only
be made if,

(a) proceedings on that petition have been disposed of or,

(b) the Court has referred the debtor to an intermediary under Article 248A(2) of
the 1989 Order for the purposes of making an applicationfor adebt relief order.
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If a creditor has presented a petition to have the debtor made bankrupt a Debt
Relief Order can only be made if,

(a) proceedings on that petition have been disposed of or,

(b) whoever presented the petition has consented to the debtor applying for a Debt
Relief Order.

The schedule imposes limits on the permitted level of overall indebtedness (the
amount of whichisto be prescribed in an order), alimit on the debtor's permitted
surplus monthly income (also to be prescribed in an order), and alimit on the
value of the debtor's property (also to be prescribed in an order).

Part 2 - Other conditions

This part of the schedule sets out other conditions which the debtor must meet
in order to obtain a DRO, specifically that he must not have entered into a
transaction at an undervalue or given a preference to another person within the
two years prior to the application date, and the determination date. Thisisin
order to avoid a situation where the debtor has disposed of his assetsin order to
meet the permitted criteria for obtaining a debt relief order, and to protect the
position of creditors.

Section 3: Debt relief restrictions orders and undertakings

Section 3insertsanew Schedule 2ZB into the 1989 Order. Schedule 2ZB creates
aregime of debt relief restrictions orders and undertakings.

Debtors who are guilty of misconduct that has in some way contributed to
their insolvency will be subject to an enforcement regime that encompasses
restrictions orders in the same way as bankruptcy. Schedule 2ZB sets out who
may apply for adebt relief restrictionsorder or undertaking and possible grounds
for obtaining one and gives details as to the timing of an application and the
duration of the order or undertaking. Such orders may last from 2-15 years and
will serve to protect the public from the culpable debtor. Whilst subject to a
restrictions order, the debtor will remain subject to the same disabilities asthose
imposed by the original order — for example he will not be able to obtain credit
beyond the prescribed amount without disclosing his status.

Section 4: Advicein relation to relief of debt and related matters

Section 4 empowersthe Department of Enterprise, Tradeand Investment to itself
provide advice and information to the public about relief of debt and related
matters or to make arrangements with others to do so. The Department is given
the right to make grants or loans in connection with the provision of such advice
and information.

Section 4 also empowers the Department to either itself carry out research in
relation to debt relief and related matters or to assist othersin carrying out such
research, including through the provision of financial assistance.
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Section 5: Power to make consequential amendments, etc.

Section 5 allows the Department to make such supplementary, incidental,
transitional, transitory, or consequential provisions by order as it considers
appropriate in connection with the Act.

Section 6: Minor and consequential amendments

Section 6 gives effect to the Schedule which contains minor and consequential
amendments.

Section 7; Commencement

This section contains provision for the commencement of the Act.

Section 8: Interpretation

This section contains definitions of words and phrases used in the Act.

Section 9: Short title

Section 9 provides for the Act to be known as the Debt Relief Act (Northern
Ireland) 2010.
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