STATUTORY INSTRUMENTS

1988 No. 1303 (N.I. 13)
. NORTHERN IRELAND

The Sex Discrimination
(Northern Ireland) Order 1988

Made 26th July 1988
' Coming into operation in accordance with Article 1

ARRANGEMENT OF ORDER

Article
1. Title and commencement.
2. Interpretation.
3. Private households and small undertakings and partnerships.
4. Discrimination as to retirement, etc.
5. Age of retirement, etc.: unfair dismissal.
6. Discrimination in relation to training.
7. Issue of codes of practice by Equal Opportunities Commission.
8. Terms of reference for formal investigations by Equal Oppor-

tunities Commission.
9. Compensation orders on complaint of discrimination.
10. Forms of assistance by Equal Opportunities Commission.

1 11. Collective agreements and rules of undertakings.
12. Removal of restrictions on working hours and conditions of
women.
v 13. Discrimination required by entertainment licences.
14. Consequential amendment, repeals and saving.
SCHEDULE:
Schedule—Repeals.

At the Court at Buckingham Palace, the 26th day of July 1988
Present,
The Queen’s Most Excellent Majesty in Council

Whereas a draft of this Order has been approved by a resolution of
each House of Parliament:
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Now, therefore, Her Majesty, in exercise of the powers conferred
by paragraph 1 of Schedule 1 to the Northern Ireland Act 1974, and
of all other powers enabling Her in that behalf, is pleased, by and
with the advice of Her Privy Council, to order, and it is hereby
ordered, as follows:—

Title and commencement

1.—(1) This Order may be cited as the Sex Discrimination (Nor-
thern Ireland) Order 1988.

(2) This Order shall, except as provided by paragraphs (3) and (4),
come into operation on the expiration of three months from the day
on which it is made.

(3) Subject to paragraph (4), Articles 4 and 5 shall come into
operation on such day or days as the Head of the Department may by
order appoint.

(4) Except in so far as they come into operation at an earlier time
under paragraph (3), Articles 4 and 5 shall come into operation on
the expiration of six months from the day on which this Order is
made.

Interpretation

2.—(1) The Interpretation Act (Northern Ireland) 1954 shall apply
to Article 1 and the following provisions of this Order as it applies to
a Measure of the Northern Ireland Assembly.

(2) In this Order—
“the Department” means the Department of Economic
Development;

“the principal Order”” means the Sex Discrimination (Northern
Ireland) Order 1976.

Private households and small undertakings and partnerships

3.—(1) In Article 8 of the principal Order (unlawful discrimination
against women in the employment field), paragraph (3) (which ex-
empts private households and undertakings of five employees or less)
shall cease to have effect.

(2) In Article 10(2) of the principal Order (cases where being a
man is a genuine occupational qualification), after sub-paragraph (b)
there shall be inserted the following sub-paragraph—

“(bb) the job is likely to involve the holder of the job doing his
work, or living, in a private home and needs to be held by
a man because objection might reasonably be taken to
allowing to a woman—
(i) the degree of physical or social contact with a person
living in the home, or
2
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(ii) the knowledge of intimate details of such a person’s
life,

which is likely, because of the nature or circumstances of

the job or of the home, to be allowed to, or available to,

the holder of the job; or”.

(3) In Article 14(1) of the principal Order (unlawful discrimination
against a woman in relation to a position as a partner by firms
consisting of six or more partners), the words “consisting of six or
more partners” shall cease to have effect.

Discrimination as to retirement, etc.

4.—(1) In Article 2 of the principal Order (interpretation), after
paragraph (2) there shall be inserted the following paragraph—

*(2A) In this Order references to the dismissal of a person from
employment or to the expulsion of a person from a position as
partner include references—

(a) to the termination of that person’s employment or part-
nership by the expiration of any period (including a period
expiring by reference to an event or circumstance), not
being a termination immediately after which the employ-
ment or partnership is renewed on the same terms; and

(b) to the termination of that person’s employment or part-
nership by any act of his (including the giving of notice) in
circumstances such that he is entitled to terminate it
without notice by reason of the conduct of the employer
or, as the case may be, the conduct of the other
partners.”,

(2) In Article 8 of the principal Order (unlawful discrimination
against women in the employment field), at the end of paragraph (4)
(exemption for provision in relation to death or retirement) there
shall be added the words “‘except in so far as, in their application to
provision in relation to retirement, they render it unlawful for a
person to discriminate against a woman—

(@) in such of the terms on which he offers her employment as
make provision in relation to the way in which he will afford
her access to opportunities for promotion, transfer or train-
ing or as provide for her dismissal or demotion; or

(b) in the way he affords her access to opportunities for promo-
tion, transfer or training or by refusing or deliberately omit-
ting to afford her access to any such opportunities; or

(c) by dismissing her or subjecting her to any detriment which
results in her dismissal or consists in or involves her
demotion™.

(3) In Article 14 of the principal Order (unlawful discrimination
against a woman in relation to a position as a partner), at the end of
paragraph (4) (exemption for provision in relation to death or
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retirement) there shall be added the words “except in so far as, in
their application to provision made in relation to retirement, they
render it unlawful for a firm to discriminate against a woman—

(a) in such of the terms on which they offer her a position as
partner as provide for her expulsion from that position; or

(b) by expelling her from a position as partner or subjecting her
to any detriment which results in her expulsion from such a
position”. S :

(4) In section 6 of the Equal Pay Act (Northern Ireland) 1970
(exclusion of sections 1 to 5)—

(@) at the end of subsection (1A)(b) (terms related to, or provi-
sion in connection with:death or retirement), there shall be
added the words “other than a term or provision which, in
relation to retirement, affords access to opportunities for
promotion, transfer or training or provides for a woman’s
dismissal or demotion”; and

(b) at the end of subsection (2) (meaning of retirement) there
shall be added the words “and the reference in subsection
{1A) to a woman’s dismissal shall be construed in accordance
with Article 2(2A) of the Sex Discrimination (Northern
Ireland) Order 1976 as a reference to her dismissal from
employment”.

Age of retirement, etc.: unfair dismissal

5.—(1) In Article 24(1) of the Industrial Relations (Northern Ire-
land) Order 1976 (qualifying period and upper age limit for unfair
dismissal cases), for sub-paragraph (b) there shall be substituted the
following sub-paragraph—

“(b) attained the following age on or before the effective date
of termination, that is to say—

(i) if in the undertaking in which he was employed there
was a normal retiring age for an employee holding the
position which he held and the age was the same
whether the employee holding that position was a man
or a woman, that normal retiring age; and

(i) in any other case, the age of 65.”.

(2) In Article 34(7) of that Order (definitions for the purpose of
the provision for reducing a basic award for unfair dismissal), for the
words from ‘“‘a man” to “her birth” there shall be substituted the
Lvorlclis “an employee means the 64th anniversary of the date of his

irth”.

(3) Paragraph (2) shall not affect any award for the unfair dismissal
of an employee in relation to whom the effective date of termination
(within the meaning given by Article 21 of that Order) was before the
commencement of that paragraph.

4
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Discrimination in relation to training

6.—(1) In Article 48 of the principal Order (discrimination in
relation to training by a training body)—
(a) in paragraph (1)—

(i) for the words “a training body” there shall be substituted
the words “‘any person”;

(ii) for the words “appears to the training body” there shall
be substituted the words ‘“‘reasonably appears to that
person”’;

(b) in paragraph (2)—

(i) for the words “appears to a training body” there shall be
substituted the words ‘“reasonably appears to that
person’’;

(ii) for the words “the training body” there shall be substit-
uted the words *‘that person’’;

(c) in paragraph (3)—

(i) for the words “a training body” there shall be substituted
the words ‘‘any person”;

(ii) for the words “‘appears to the training body” there shall
be substituted the words ‘“‘reasonably appears to that
person”.

(2) For paragraph (4) of that Article (definition of, and power to
designate, training body) there shall be substituted the following
paragraph—

“(4) Paragraphs (1) to (3) shall not apply in relation to any

discrimination which is rendered unlawful by Article 8.”.

Issue of codes of practice by Equal Opportunities Commission

7. After Article 56 of the principal Order there shall be inserted
the following cross-heading and Article—

“Codes of practice

Codes of practice

56A.—(1) The Commission may issue codes of practice contain-
ing such practical guidance as the Commission thinks fit for either
or both of the following purposes, namely—
(a) the elimination of discrimination in the field of
employment;
(b) the promotion of equality of opportunity in that field
between men and women.

(2) Without prejudice to the generality of paragraph (1), a code
of practice issued under this Article may include such practical
guidance as the Commission thinks fit as to what steps it is
reasonably practicable for employers to take for the purpose of
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preventing their employees from doing in the course of their
employment acts made unlawful by this Order.

(3) When the Commission proposes to issue a code of practice,
it shall prepare and publish a draft of that code, shall consider any
representations made to it about the draft and may modify the
draft accordingly.

(4) In the course of preparing any draft code of practice for
eventual publication under paragraph (3), the Commission shall
consult with—

(a) such organisations or associations of organisations repre-
sentative of employers or of workers; and

(b) such other organisations or bodies,
as appear to the Commission to be appropriate.

(5) If the Commission determines to proceed with the draft, it

shall transmit the draft to the Department of Economic Develop-
ment which shall—

() if it approves of the draft, lay it before the Assembly; and

(b) if it does not approve of the draft, publish details of its
reasons for withholding approval.

(6) If, within the statutory period beginning with the day on
which a copy of the draft is laid before the Assembly, the
Assembly so resolves, no further proceedings shall be taken on the
draft, but without prejudice to the laying before the Assembly of a
new draft.

(7) If no such resolution is passed as is referred to in paragraph
(6), the Commission shall issue the code in the form of the draft
and the code shall come into effect on such day as the Department
of Economic Development may by order appoint.

(8) The Commission may from time to time revise the whole or
any part of a code of practice issued under this Article and issue
that revised code, and paragraphs (3) to (7) shall apply (with
appropriate modifications) to such a revised code as they apply to
the first issue of a code.

(9) A failure on the part of any person to observe any provision
of a code of practice shall not of itself render him liable to any
proceedings, but in any proceedings under this Order before an
industrial tribunal—

(a) any code of practice issued under this Article shall be
admissible in evidence; and

(b) any provision of the code which appears to the tribunal to
be relevant to any question arising in the proceedings shall
be taken into account in determining that question.”.

Terms of reference for formal investigations by Equal Opportunities

Commission

8.—(1) In Article 58 of the principal Order (terms of reference for
6
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formal investigations by the Equal Opportunities Commission), after
paragraph (3) there shall be inserted the following paragraph—

“(3A) Where the terms of reference of the investigation confine
it to the activities of persons named in them and the Commission
in the course of the investigation proposes to investigate any act
made unlawful by this Order which they believe that a person so
named may have done, the Commission shall—

(a) inform that person of the Commission’s belief and of the
Commission’s proposal to investigate the act in question;
and

(b) offer him an opportunity of making oral or written repre-
sentations with regard to it (or both oral and written
representations if he thinks fit);

and a person so named who avails himself of an opportunity under
this paragraph of making oral representations may be
represented—

(i) by counsel or a solicitor; or

(ii) by some other person of his choice, not being a person to
whom the Commission objects on the ground that he is
unsuitable.”.

(2) In paragraph (4) of that Article, for “and (3)” there shall be
substituted *“, (3) and (3A)”.

Compensation orders on complaint of discrimination

9. In Article 65(3)(a) of the principal Order (power of industrial
tribunal to make compensation order on failure to comply with a
recommendation of the tribunal), after the word “may” there shall
be inserted the words ““(subject to the limit in paragraph (2))".

Forms of assistance by Equal Opportunities Commission
10. In Article 75(2) of the principal Order (forms of assistance by
Equal Opportunities Commission in relation to proceedings or
prospective proceedings under the principal Order, etc.), after sub-
paragraph (d) there shall be inserted the following sub-paragraph—
*“(e) any other form of assistance which the Commission may
consider appropriate,”.

Collective agreements and rules of undertakings

11. After Article 77 of the principal Order (validity and revision of
contracts) there shall be inserted the following Article—

“Collective agreements and rules of undertakings

T7A.—(1) Without prejudice to the generality of Article 77,
that Article shall apply, as it applies in relation to a term of a
contract, to the following, namely—
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(@) any term of a collective agreement, including an agree-
ment which was not intended, or is presumed not to have
been intended, to be a legally enforceable contract;

(b) any rule made by an employer for application to all or any
of the persons who are employed by him or who apply to
be, or are, considered by him for employment;

(c) any rule made by an organisation, authority or body to
which paragraph (2) applies for application to all or any of
its members or prospective members or to all or any of the
persons on whom it has conferred authorisations or qual-
ifications or who are seeking the authorisations or qual-
ifications which it has power to confer;

and Article 77 shall so apply whether the agreement was entered
into, or the rule made, before or after the commencement of
Article 11 of the Sex Discrimination (Northern Ireland) Order
1988.

(2) This paragraph applies to—

(a) any organisation of workers;

(b) any organisation of employers;

(c) any organisation whose members carry on a particular
profession or trade for the purposes of which the or-
ganisation exists;

(d) any authority or body which can confer an authorisation

or qualification which is needed for, or facilitates, engage-
ment in a particular profession or trade.

(3) For the purposes of Article 77 a term or rule shall be
deemed to provide for the doing of an act which would be
rendered unlawful by this Order if—

(a) it provides for the inclusion in any contract of employment
of any term which by virtue of an equality clause would
fall either to be modified or to be supplemented by an
additional term; and

(b) that clause would not be prevented from operating in
relation to that contract by section 1(3) of the Equal Pay
Act (Northern Ireland) 1970 (material factors justifying
discrimination).

(4) Nothing in Article 77 shall affect the operation of any term
or rule in so far as it provides for the doing of a particular act in
circumstances where the doing of that act would not be, or be
deemed by virtue of paragraph (3) to be, rendered unlawful by
this Order.

(5) The avoidance by virtue of Article 77 of any term or rule
which provides for any person to be discriminated against shall be
without prejudice to the following rights except in so far as they
enable any person to require another person to be treated less
favourably than himself, namely—
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(a) such of the rights of the person to be discriminated
against; and
(b) such of the rights of any person who will be treated more
favourably in direct or indirect consequence of the
discrimination,
as are conferred by or in respect of a contract made or modified
wholly or partly in pursuance of, or by reference to, that term or
rule.

(6) In this Article “collective agreement” means any agreement
relating to one or more of the matters mentioned in Article 3(1) of
the Industrial Relations (Northern Ireland) Order 1976 (meaning
of trade dispute), being an agreement made by or on behalf of one
or more employers or one or more organisations of employers or
associations of such organisations with one or more organisations
of workers or associations of such organisations.

(7) This Article shall have effect as if the terms of any service to
which Parts 111 and V apply by virtue of paragraph (2) of Article
82 (Crown application) were terms of a contract of employment
and in relation to the terms of any such service, as if service for
the purposes of any person mentioned in that paragraph were
employment by that person.”.

Removal of restrictions on working hours and conditions of women

12.—(1) The following provisions of the Factories Act (Northern
Ireland) 1965 (which contain provisions with respect to women and
young persons employed in factories) shall cease to have effect with
respect to women, that is to say—

(a) section 86 (general conditions as to hours of employment);
(b) section 88 (notice fixing hours of employment);
(c) section 91 (restriction of employment inside and outside
factory on the same day);
(d) section 92 (prohibition of use during intervals of rooms
where a process is being carried out);
(e) section 93 (prohibition of Sunday employment); and
(f) section 94 (annual holidays),
and accordingly, in section 89(9)(a) of that Act (which relates to
overtime working), for the words from “a woman” to “so employed”
there shall be substituted the words “a young person shall not be
employed overtime in the factory”.

(2) The following provisions of the Mines Act (Northern Ireland)
1969 (which contain provisions with respect to women and young
persons employed in mines) shall cease to have effect with respect to
women, that is to say—

(a) section 109 (hours of work and periods of employment); and
(b) section 110 (register of women and young persons
employed).
9
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1983 NI 4 (3) Article 13 of the Quarries (Northern Ireland) Order 1983
(which relates to the regulation of hours of employment and holidays
of women and young persons employed in quarries) shall cease to
have effect with respect to women.

(4) In paragraph (1), (2) or (3) “women” has the same meaning as
in the Factories Act (Northern Ireland) 1965, the Mines Act (Nor-
thern Ireland) 1969 or the Quarries (Northern Ireland) Order 1983,
as the case may be.

(5) The Department may by order subject to negative resolution
make such provision amending or revoking any order or regulations
made under the Factories Act (Northern Ireland) 1965 or under any
enactment repealed by that Act as the Department considers
appropriate—

(a) in consequence of paragraphs (1) to (3); or
(b) for removing any restriction which is contained in any such
order or regulations and which appears to the Department to
be equivalent to a restriction removed by those paragraphs;
and an order under this paragraph may contain such consequential
and transitional provision as appears to the Department to be
expedient.

Discrimination required by entertainment licences

13. In Schedule 1 to the Local Government (Miscellaneous Provi-
1985 NI 15 sions) (Northern Ireland) Order 1985 (licensing of places of enter-
tainment), after paragraph 16 there shall be inserted the following

cross-heading and paragraph—

“Sex discrimination

16A.—(1) Nothing in any licence granted under this Schedule
(whether before or after the commencement of Article 13 of the
Sex Discrimination (Northern Ireland) Order 1988) shall have
effect at any time after the said commencement so as to require
any person to do any act which, apart from Article 52 of the 1976
Order (acts done under statutory authority), is rendered unlawful
by Part III of the 1976 Order (discrimination in relation to
employment) or by so much of Part V of the 1976 Order as relates
to acts rendered unlawful by Part III of the 1976 Order.

(2) In this paragraph—
“act” has the same meaning as in the 1976 Order; and

“the 1976 Order”” means the Sex Discrimination (Northern
Ireland) Order 1976.”.

Consequential amendment, repeals and saving

14.—(1) In section 6(1) of the Equal Pay Act (Northern Ireland)
1970 c. 32 (N.L) 1970 (exclusion of operation of equality clause and section 3(4) in
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relation to certain matters), for the words from “Neither” to “shall”
there shall be substituted the words “An equality clause shall not”.

(2) The statutory provisions set out in the Schedule are hereby
repealed to the extent specified in the third column of the Schedule.

(3) Neither the repeal by this Order of section 3 of the Equal Pay
Act (Northern Ireland) 1970 (collective agreements and pay struc-
tures) nor the amendment made by paragraph (1) shall affect—

(a) the continuing effect, after the coming into operation of that
repeal, of any declaration made under that section before the
coming into operation of that repeal; or

(b) the operation, at any time after the coming into operation of
that repeal, of section 5(1) of that Act in so far as it refers to
the rules which apply under subsection (4) of the said section
3.

G. I. de Deney
Clerk of the Privy Council

11
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Article 14(2). SCHEDULE
REPEALS
Chapter or
Number Title Extent of Repeal

1965 c. 20 (N.I.). | The Factories Act (Nor- In section 86—

thern Ireland) 1965. (a) the words ‘‘woman
or” wherever
oceurring;

(b) in paragraph (d)
the words “women
and”.

In section 88(1)—

(a) the words “women
and” in both 4
places where they
occur;

(b) the words “woman
or”.

In section 89—

(a) in subsection (1)
the words ‘““‘women
and”;

(b) in subsection (2)—

(i) the words “woman
or” wherever
occurring;

“(ii) in paragraph (b) the
words from “except
that in the case of
women’’ to
“Saturday”’;

(c) in subsection (3)
the words “women
or” in both places
where they occur;

(d) subsection (6);

(e) in subsection
(9)(b) the words
“woman or”;

(f) in subsection (10)
the words ‘“woman
or” wherever
occurring.

In section 90—

(a) in subsection (1)
the words “‘woman
or’;
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Chapter or
Number

Title

Extent of Repeal

(b) in subsection (2)
the words “women
or”’.,

In section 91—

(a) in subsection (1)
the words ‘“woman
or” wherever
occurring;

(b) in subsection (2)
the words “woman
Ol'”;

(c) in subsection (3)
the words “woman
or” and the words
“her or”.

In section 92 the words
“woman or’”’ in both
places where they
occur.

In section 93 the words
“woman or” in both
places where they
occur.

In section 94—

(a) in subsection (1)
the words “woman
and”;

(b) in subsection (4)
the words “woman
or” in both places
where they occur.

Section 95.

In section 96 the words
‘“‘women or”’,

In section 97—

(a) in subsection (1)
the words “of wo-
men and”’;

(b) in subsection (6)
the words “women
and”.

In section 98(2) the
words “women and”.

In section 99(7) the
words “women and”.
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Chapter or
Number Title Extent of Repeal
In section 100—
(a) in subsection (1)}—

(i) the words “women
and” in the first
place where they
occur;

(ii) the words “of wo-
men and”’;

(b) in subsection (2)—

(i) the words “women .
and”;

(ii) the words “woman
or”.

[n section 101(1) the
words “women and”.

[n section 105(1) the
words “women and” in
both places where they
occur.

In section 106(2) the
words “women and”.

In section 107 the words
“women and” in both
places where they occur.

In section 108—

(a) in subsection (1)
the words “woman
or!’ ;

(b) in subsection (2)
the words “women
and”.

Section 109.

In section 110(1)—

(a) the words “women
and” in the first
two places where
they occur;

(b) the words “women
and of”.

In section 111—
(a) in subsection (1)—
(i) the words “women
and” in the first two
places where they
occur;
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Chapter or
Number

Title

Extent of Repeal

1969 c. 6 (N.L).

1970 c. 32 (N.I.).

1976 NI 15.

1976 NI 28.

1983 NI 4.

The Mines Act (Northern
Ireland) 1969.

The Equal Pay Act (Nor-
thern Ireland) 1970.

The Sex Discrimination
(Northern Ireland) Order
1976.

The Industrial Relations
(No. 2) (Northern Ire-
land) Order 1976.

The Quarries (Northern
Ireland) Order 1983.

(ii) the words “women
and to”’;

(b) in subsection (2)
the words “woman
or’.

In section 112 the words
‘“‘women or”.

In section 113(5) the
words “women and”.

In section 109 the words
“women or” in both
places where they
occur.

In section 110(1)(a) the
words ‘“women and”.

In Part II of Schedule 4,
paragraph 15.

Section 3.

In section 6(1A) the

words “‘and those
provisions”.
In Article 8—
(a) paragraph (3);
(b) in paragraph (5)
the words “or by
reference to a col-
lective
agreement”.

In Article 14(1) the
words “consisting of six
or more partners”’.

In Article 79(1) sub-
paragraph (d).

In Article 80(1),
“48(4)(b)”.

In Schedule 4, paragraph
4,

In Article 13 the words
“women and”.
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EXPLANATORY NOTE
(This note is not part of the Order)

This Order amends the Sex Discrimination (Northern Ireland)
Order 1976 (“the 1976 Order”) and contains other provisions relating
to sex discrimination.

Article 3 repeals certain exemptions under the 1976 Order for
private households and small undertakings and partnerships. Article
4 restricts the scope of exemptions under the 1976 Order and the
Equal Pay Act (Northern Ireland) 1970 for provision in relation to
retirement and Article 5 provides for common age limits for men and
women in unfair dismissal cases. Article 6 extends an exemption
under the 1976 Order for certain training bodies to any person
providing training.

Article 7 relates to codes of practice for the elimination of dis-
crimination and the promotion of equality of opportunity in employ-
ment between men and women. Articles 8 to 10 make minor amend-
ments relating to the Equal Opportunities Commission for Northern
Ireland and industrial tribunals.

Article 11 makes provision relating to the effect of Article 77 of the
1976 Order (certain terms of contracts void or unenforceable) on
collective agreements and certain rules made by employers, etc.
Article 12 removes certain restrictions on the working hours and
conditions of women in factories, mines and quarries, and Article 13
restricts in relation to licences for places of entertainment the scope
of Article 52 of the 1976 Order (exemption from discrimination
provisions for acts under certain statutory provisions).

£2.60
ISBN 0 11 087303 3
Printed in the United Kingdom for Her Majesty’s Stationery Office
CONTRACT , CONTRACTOR
NO 123

790/ WO Z038/C20 8/88 / / /PS

NO 29254




