EMPLOYMENT (NORTHERN IRELAND) ORDER 2002

S.I. 2002 No. 2836 (N.1. 2)

EXPLANATORY MEMORANDUM

INTRODUCTION

1

The Employment (Northern Ireland) Order 2002 (“the Order”) was made on 20™
November 2002.

The Explanatory Memorandum is prepared to assist the reader in understanding the
Order. It does not form part of the Order.

Theprovisionsof the Order replicate the measuresto support working parents contained
in the Employment Act 2002, which received Royal Assent on gh July 2002.

BACKGROUND AND POLICY OBJECTIVES

4,

Consideration of new rights for working parents was initiated by the publication in
December 2000 by the Department of Trade and Industry (DTI) of aGreen Paper Work
and Parents: Competitiveness and Choice. The paper was designed to stimulate debate
on a number of options to meet the needs of working parents and their employers.
The Department for Employment and Learning issued the Green Paper in Northern
Ireland (N1) for public comment. Following the Green Paper consultation, DTI devised
and consulted on new options for leave and pay in relation to maternity, paternity and
adoption: similar consultations took place in NI. DTI also commissioned a high-level
taskforce to consider the introduction of flexible working arrangements for parents of
young children. The proposals which emerged from these exercises are contained in
the GB Employment Act 2002. The Act provides for the provisions to be implemented
by regulations made under the affirmative resolution procedure. The first sets of
regulations are intended to come into force for GB in December 2002.

Retention of working parents in the labour market is a key element in the strategy to
meet the skills needs of NI. The proposals outlined at paragraph 5 below areasoinline
with the Department for Employment and Learning’s commitment to the Work/Life
Balance agenda. The extensive consultation processin NI, outlined at paragraphs 8, 9
and 10, confirmed that there was support for the introduction of additional measures
to facilitate balance between family and work commitments. It istherefore proposed to
introduce, by way of the Order, rightsfor working parentsin NI to match those available
under the GB Employment Act 2002. Corresponding NI social security provisions to
those in the GB Act are provided for by the Department for Social Development by
means of the Social Security Act (Northern Ireland) (c.7).

Specificaly, the Order will for the first time provide rights for fathers and adoptive
parents to paid time off and will simplify existing provisions on maternity rights. In
particular, it will introduce:

* Theright to two weeks' paid paternity leave around the time of the birth of a child or
around thetimeachildis newly-placed for adoption. Statutory Paternity Pay (SPP) will
be at the same standard rate as Statutory Maternity Pay (SMP).
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»  Adoption leavefor parents adopting achild newly placed with them. Asfar aspractical,
provisionsfor adoption leavewill mirror provisionsfor maternity leave. Adoption leave
will be for the same length of time as maternity leave. Statutory Adoption Pay (SAP)
will be for the same period of time as SMP and paid at the same standard rate.

e Amendments to existing rights during and after maternity leave;

* A duty on employers seriously to consider requests from parents of young children to
work flexible hours.

These provisionswould be implemented by negative resolution regul ations made under
the Order. It would be appropriate for these to come into force closely in line with
implementation timescales in GB - not only to ensure that NI employees have these
rights at the sametime asemployeesin GB, but a so because administration of statutory
pay is by means of the UK-wide Inland Revenue system.

CONSULTATION

8. All of the proposals outlined above have been the subject of full public consultation
inNI.

9. The proposals found favour across the board. There was unanimous support for the
introduction of paid adoption leave. The proposals on paid paternity leave and the
extension of maternity rights were well received, although employers were concerned
that these should be implemented in a manner sympathetic to business. In this context,
efforts to ensure a ‘light touch’ as regards the proposals and to harmonise elements
surrounding leave and pay were particularly welcomed.

10. The magjority of respondents agreed with the proposal to legidate to give parents of
young children the right to request flexible working conditions.

11. The magjority of respondents agreed with the proposal to legidate to give parents of
young children the right to request flexible working conditions.

OVERVIEW

12. The main areas covered by the Order are paternity and adoption leave and pay, rights
during and after maternity leave, and flexible working.

13. In many instancesthe Order amendsor insertsprovisioninto NI legislation. Specifically
amendments are made to:

» the Socia Security Contributions and Benefits (NI) Act 1992;
» the Social Security Administration (NI) Act 1992;
e thelndustrial Relations (NI) Order 1992;
» the Employment Rights (NI) Order 1996;
e thelndustria Tribunals (NI) Order 1996; and
» the Employment Relations (NI) Order 1999.
14. The Order has 17 Articles and 2 Schedules.

COMMENTARY ON ARTICLES

Article 1: Title and commencement

Article 1 cites thetitle of the Order. Thisisthe title by which the Order will be known.
Article 1 gives the Department power to bring the provisions of the Order into operation by
commencement orders.

Article 2: Interpretation
Article 2 provides for the interpretation of the Order and defines the terms used in the Order.
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Article 3: Adoption leave

Article 3 makes provision for a new statutory right to ordinary adoption leave and

additional adoption leave for an adoptive parent around the time of placement of a child for
adoption. Regulations will determine the entitlement to and details of the leave. It isintended
that adoption leave will be available whether the child is being adopted within the UK or from
abroad. For practical reasons, there will be slight differences to some elements of the provisions
for domestic adoptions and adoptions from abroad. It isintended that ordinary adoption leave will
be for a period of up to 26 weeks and additional adoption leave will be for afurther period of up to
26 weeks, giving atotal of up to oneyear'sleave.

Thelegidation isframed in asimilar way to provisions in the Employment Rights (NI) Order
1996 (ERO) in relation to maternity leave, and the Articles will be inserted into the ERO.
Regulations will be made making adoption leave available:

» toan adoptive parent who is matched with a child by an approved adoption agency;

» toemployeeswho givetheir employer amatching certificate from an approved adoption agency
to support their entitlement to leave;

e toboth married couples and individuals who adopt; and

» for placements of children up to the age of 18.

In cases where amarried couple adopts a child, it is planned that only one spouse will be entitled
to take the leave. The other spouse will be entitled to two weeks paternity leave if the qualifying
requirementsin respect of such leave are met.

Regulations will provide that adoption leave will apply only where the child is newly placed with
an adoptive parent - it will not apply to step-family adoptions or adoptions by a child’' s existing
foster carers.

Regulations will also provide that adoption leave will only be available to an employee who has
completed aperiod of qualifying service. It isintended that the requirement will be continuous
service with the same employer for at least 26 weeks by the week in which an approved match
with the child is made (a match occurs when an approved adoption agency matches an adopter
with a child).

An employee will have the right to return to ajob following a period of adoption leave. Itis
intended that regulations will allow for:

» the right to return to the same job following an absence on ordinary adoption leave in most
cases, and

»  protection for employeesfrom detriment and unfair dismissal in connection with adoption leave.

Article 4: Paternity leave

Article 4 establishes provision for the introduction of a new statutory right to two weeks'

paternity leave. Regulationswill provide for thisto be taken in a single block of two weeks or,

if regulations so provide, a period of one week or two non-consecutive periods of aweek. The
intention is to make paternity leave available to fathers following the birth of achild or the
placement of achild for adoption. The requirement for paternity leave will be set out in the
regulations.

Article 4 issimilar in construction to the provisionsin the ERO in relation to parental leave, and it
will be inserted into the ERO.

Regulations will be made making paternity leave available:

« for the purpose of caring for a newborn child or supporting the mother;

» forthe purpose of caring for achild newly placed for adoption or supporting the adoptive parent;
and

» to an employee who has arelationship (to be specified in regulations) with the newborn child,
or the child newly placed for adoption, and has a relationship (to be specified in regulations)
with the mother or adoptive parent. It is intended that paternity leave will be available to an
employee who expects to be parenting the newborn child or the child placed for adoption. It is
planned that employees who are entitled to paternity leave will have an obligation to give their
employer a self-certificate of entitlement to leave.

Asit isintended that adoption leave will only be available to one spouse in cases where a married

couple adopts a child, paternity leave will be available to the other spouse. For practical reasons
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there will be dlight differencesin how paternity leave operates between those adopting within

NI and GB and those adopting abroad. Provision for adoptions outside the UK will be madein
regulations.

Paternity leave will be available only to an employee who has completed a period of qualifying
service. Itisintended that the requirement will be continuous service with the same employer for
at least 26 weeks by the fifteenth week before the child is expected to be born, or in the case of
adoption by the week in which an approved match with the child is made.

An employee will have the right to return to ajob following a period of paternity leave. Itis
intended that regulations will allow for:

» theright to return to the same job following an absence of one week or two weeks' paternity
leave in most cases; and

e protectionfor employeesfrom detriment and unfair dismissal in connection with paternity leave.

Article 5: Statutory paternity pay

Article 5 establishes a new statutory right to SPP for fathers following the birth of a child

or the placement of a child for adoption. It provides for SPP to be paid for a period of two

weeks or, if regulations permit, a period of one week or two non-consecutive periods of one

week. Regulationswill provide for the father to choose to be paid for a single period of one week
or two weeks. SPP will generally be payable for paternity leave taken within 56 days of the date
on which the child is born or placed for adoption.

The rate of SPP will be set in regulations. 1n 2003 it will be the lesser of £100 per week or 90% of
the employee’ s average weekly earnings.

SPP will be available to an employee who has met the service qualification (continuous service
with the same employer for at least 26 weeks by the fifteenth week before the child is expected to
be born or by the week in which an approved match is made with the child), has arelationship (to
be specified in regulations) with the child and the mother or adoptive parent, has given appropriate
notification and whose average weekly earnings are equal to or above the Lower Earnings Limit
(LEL) applying to Nationa Insurance Contributions (NICs) (£75 per week from April 2002). For
practical reasons there will be dight differences in how paternity pay operates between those
adopting within the UK and those adopting outside the UK. Provision for adoptions outside the
UK will be made in regulations.

SPP will be administered by employersin the same way as SMP. Employers will be ableto
recover a percentage of the amount of SPP they pay out, (limited in most cases to 92%). Small
employers who are entitled to Small Employers' Relief (in 2002/3, those with NICs duein ayear
of £40,000 or less) will be able to claim 100% and an added payment (in 2002/3 of 4.5% for SMP)
to compensate for employers share of NICs payable in respect of SPP. Article 8 provides for

a power to make regulations to enable employers to ask for funding, if necessary in advance,

from the Inland Revenue where the amount of SPP they have to pay their employees exceeds the
tax and NICs that they are due to pay to the Inland Revenue. In certain circumstances where an
employer fails to pay SPP, the Inland Revenue will become responsible for the payment. Liability
will also fall on the Inland Revenue from the first week in which an employer becomes insolvent.
The framework for SPP is similar to that already in place for SMP and Working Families’ Tax
Credit. The distribution of rights and obligations as between primary and secondary legislation
follows the model of the Social Security Contributions and Benefits (N1) Act 1992 and Tax
Credits Act 1999. Asunder those Acts, administrative and enforcement powers are conferred on
the Inland Revenue.

Article 6: Statutory adoption pay

Article 6 establishes a new statutory right to SAP for adoptive parents around the placement

of achild for adoption. SAP will be available to an adoptive parent of a child newly placed

for adoption - it will not apply to step-family adoptions or adoption by a child’s existing foster
carers - whether the child is being adopted within the UK or from abroad. For practical reasons,
there are dlight differences to some elements of the provisions for domestic and adoptions
abroad. Regulations will set out how SAP will apply to adoptions abroad.

Article 6 states that SAP will be available for aperiod of up to 26 weeks. The rate of SAP will
be set in regulations. 1n 2003 it will be the lesser of £100 per week or 90% of the employee’s
average weekly earnings.
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SAP will be available to an employee who has met the service qualification (continuous service
with the same employer for at least 26 weeks by the week in which an approved match with the
child is made), has an approved match with a child, has given appropriate notification, and whose
average weekly earnings are equal to or above the lower earnings limit applying to NICs (LEL is
currently £75 aweek).

SAP will be administered by employers in the same way as SMP. Employerswill be able to
recover a percentage of the amount of SAP they pay out, (limited in most cases to 92%), with
small employers who are entitled to Small Employers' Relief (in 2002/3, those with NICs due

in ayear of £40,000 or less) able to claim 100% and an added payment (in 2002/3 of 4.5% for
SMP) to compensate for employers’ share of NICs payable in respect of SAP. Article 8 provides
for a power to make regulations to enable employers to ask for funding, if necessary in advance,
from the Inland Revenue where the amount of SAP they have to pay their employees exceeds
the tax and NICs that they are due to pay to the Inland Revenue. In certain circumstances,

where an employer failsto pay SAP, the Inland Revenue will become responsible for the
payment. Liability will also fall on the Inland Revenue from the first week in which an employer
becomes insolvent.

Article 7: Financial arrangements

Article 7 makes provision for payment by way of sums payable by employers in respect of
statutory sick pay, statutory maternity pay, statutory paternity pay and statutory adoption pay to be
set off against sums payable to the Inland Revenue.

Article 8: Funding of employers' liabilities

Article 8 is an enabling Article allowing the Department to make regulations, which provide
for the Board of the Inland Revenue (“the Board”) to fund payment by employers of statutory
paternity pay and statutory adoption pay.

Article 9: Regulations about payment

Article 9 is an enabling Article allowing the Department to make regul ations setting out how
employers should keep records and produce various documents for inspection by officers of the
Board.

Article 10: Decisions and appeals
Article 10 provides for officers of the Board to be responsible for matters listed therein, and for
mechanisms for decisions and appeals.

Article 11: Power to require information

Article 11 is an enabling Article allowing the Department to make Regulations for the purposes
of an officer of the Board of the Inland Revenue requiring persons to produce various documents
relating to statutory paternity pay and statutory adoption pay.

Article 12: Penalties: failureto comply
Article 12 sets out penalties that apply in cases of failure to provide documentary material on
request. Further details are contained in Schedule 1 to the Order.

Article 13: Penalties: fraud, etc.

Article 13 establishes that where a person fraudulently or negligently makes an incorrect statement
regarding entitlement to statutory paternity pay or statutory adoption pay, a penalty may be
applied. Further details are contained in Schedule 1 to the Order.

Article 14: Rights during and after maternity leave

Article 14 amends the Employment Rights (NI) Order 1996 in relation to maternity leave and
provides for the Department to make Regulations setting out rights applying on persons returning
to work in certain circumstances.

Article 15: Flexible working
Article 15 gives parents the right to apply for flexible working. It lays out:
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» thedigibility criteriawhich must be met in order for an employeeto apply for aflexibleworking
pattern;

» aclearly defined framework for a procedure to be followed by employees and employers when
making and considering requests for flexible working;

» theemployer’sdutiesin relation to an application under the new provisions,
» theright for an employee to take their case to an industria tribunal; and

« what happensif atribunal finds that an application has not been dealt with correctly.
The new provisions will be inserted into the Employment Rights (NI) Order 1996.

Article 16: Regulations
Article 16 states that Regulations under this Order may contain such incidental supplementary,
consequentia or transitional provisions as the Department considers appropriate.

Article 17: Amendments and revocations

Article 17 (Paragraph 1) brings Schedule 2, which makes consequential amendments to the Socia
Security Contributions and Benefits (NI) Act 1992, the Social Security Administration (NI) Act
1992, the Industrial Relations (NI) Order 1992; the Employment Rights (NI) Order 1996; the
Industrial Tribunals (NI) Order 1996; and the Employment Relations (NI) Order 1999 into effect.
Article 17 (Paragraph 2) states that the substitution of “Inland Revenue” for “ Department” in
Schedule 1 Paragraph 32 of the Social Security Contributions (Transfer of Functions, etc) (NI)
Order 1999 is revoked.
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