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SCHEDULE
Amendments to primary legislation.

The Department of Higher and Further Education, Training and
Employment, in exercise of the powers conferred by Article 21 of the
Employment Relations (Northern Ireland) Order 1999(a) and now vested in
it(b), and of every other power enabling it in that behalf, hereby makes the
following Regulations:

Part |

GENERAL AND INTERPRETATION

Citation, commencement and interpretation

1—(1) These Regulations may be cited as the Part-time Workers
(Prevention of Less Favourable Treatment) Regulations (Northern Ireland)
2000 and shall come into operation on 1st July 2000.

(2) Inthese Regulations—

“the 1996 Order” meansthe Employment Rights (Northern Ireland) Order
1996(c);

“contract of employment” means a contract of service or of
apprenticeship, whether express or implied, and (if it is express)
whether oral or in writing;

“employee” means an individual who has entered into or works under (or,
where the employment has ceased, worked under) a contract of
employment;

“employer”, in relation to any employee or worker, means the person for
whom the employee or worker is (or, except where a provision of
these Regulations otherwise requires, where the employment has
ceased was) employed,;

“employment” means—

(@) in relation to an employee, employment under a contract of
employment; and
(b) inrelation to a worker, employment under his contract,
and “employed” shall be construed accordingly;

“pro rata principle’ means that where a comparable full-time worker
receives or is entitled to receive pay or any other benefit, a part-time

(a) S.I.1999/2790 (N.I. 9)

(b) The Departments (Transfer and Assignment of Functions) Order (Northern Ireland) 1999 (S.R. 1999
No. 481) transferred functions under the Employment Relations (Northern Ireland) Order 1999 to
the Department of Higher and Further Education, Training and Employment

(c) S.I.1996/1919 (N.I. 16)
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worker is to receive or be entitled to receive not less than the
proportion of that pay or other benefit that the number of his weekly
hours bears to the number of weekly hours of the comparable full-
time worker;

“worker” means an individual who has entered into or works under (or,
where the employment has ceased, worked under)—

(a) acontract of employment; or

(b) any other contract, whether expressor implied and (if it isexpress)
whether oral or in writing, whereby the individual undertakes to
do or perform personally any work or services for another party
to the contract whose statusis not by virtue of the contract that of
a client or customer of any profession or business undertaking
carried on by the individual .

(3) In the definition of the pro rata principle and in regulations 3 and 4
“weekly hours” meansthe number of hoursawaorker isrequired to work under
his contract in a week in which he has no absences from work and does not
work any overtime or, where the number of such hours varies according to a
cycle, the average number of such hours.

Meaning of full-time worker, part-time worker and comparable full-time
worker

2—(1) A worker is a full-time worker for the purpose of these
Regulationsif heis paid wholly or in part by reference to the time he works
and, having regard to the custom and practice of the employer in relation to
workers employed by theworker’s employer under the same type of contract,
isidentifiable as a full-time worker.

(2) A worker is a part-time worker for the purpose of these Regulations
if heispaid wholly or in part by reference to the time he works and, having
regard to the custom and practice of the employer in relation to workers
employed by the worker’'s employer under the same type of contract, is not
identifiable as a full-time worker.

(3) For the purposes of paragraphs (1), (2) and (4), the following shall
be regarded as working under different types of contract—

(a) employees employed under a contract that is neither for a fixed term
nor a contract of apprenticeship;

(b) employees employed under a contract for a fixed term that is not a
contract of apprenticeship;

(c) employees employed under a contract of apprenticeship;

(d) workers who are neither employees nor employed under a contract
for afixed term;

(e) workerswho are not employees but are employed under a contract for
afixed term;

(f) any other description of worker that it is reasonable for the employer
to treat differently from other workers on the ground that workers of
that description have a different type of contract.
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(4) A full-time worker is a comparable full-time worker in relation to a
part-time worker if, at the time when the treatment that is alleged to be less
favourable to the part-time worker takes place—

(a) both workers are—

(i) employed by the same employer under the same type of contract,
and

(ii) engagedinthe sameor broadly similar work having regard, where
relevant, to whether they have a similar level of qualification,
skills and experience; and

(b) the full-time worker works or is based at the same establishment as
the part-time worker or, where there is no full-time worker working
or based at that establishment who satisfies the requirements of sub-
paragraph (a), works or is based at a different establishment and
satisfies those requirements.

\\br ker s becoming part-time
3—(1) Thisregulation appliesto a worker who—

(a) was identifiable as a full-time worker in accordance with regulation
2(1); and

(b) following atermination or variation of his contract, continuesto work
under anew or varied contract, whether of the same type or not, that
requires him to work for a number of weekly hoursthat islower than
the number he was required to work immediately before the
termination or variation.

(2) Notwithstanding regulation 2(4), regulation 5 shall apply to aworker
to whom this regulation applies as if he were a part-time worker and as if
there were a comparable full-time worker employed under the terms that
applied to him immediately before the variation or termination.

(3) The fact that this regulation applies to a worker does not affect any
right he may have under these Regulations by virtue of regulation 2(4).

Worker s returning part-time after absence
4.—(1) Thisregulation applies to a worker who—

(a) was identifiable as a full-time worker in accordance with regulation
2(1) immediately before a period of absence (whether the absence
followed atermination of the worker’s contract or not);

(b) returns to work for the same employer within a period of less than
twelve months beginning with the day on which the period of absence
started;

(c) returns to the same job or to ajob at the same level under a contract,
whether it is a different contract or a varied contract and regardless
of whether it is of the same type, under which heis required to work
for a number of weekly hours that is lower than the number he was
required to work immediately before the period of absence.
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(2) Notwithstanding regulation 2(4), regulation 5 shall apply to aworker
to whom thisregulation applies (“the returning worker”) asif he were a part-
time worker and as if there were a comparable full-time worker employed
under—

(a) the contract under which the returning worker was employed
immediately before the period of absence; or

(b) where it is shown that, had the returning worker continued to work
under the contract mentioned in sub-paragraph (a) a variation would
have been madeto its terms during the period of absence, the contract
mentioned in that sub-paragraph including that variation.

(3) The fact that this regulation applies to a worker does not affect any
right he may have under these Regulations by virtue of regulation 2(4).

ParT I

RIGHTS AND REMEDIES

Less favourable treatment of part-time workers

5—(1) A part-timeworker hastheright not to be treated by hisemployer
less favourably than the employer treats a comparable full-time worker—

(a) as regards the terms of his contract; or

(b) by being subjected to any other detriment by any act, or deliberate
failure to act, of his employer.

(2) Theright conferred by paragraph (1) applies only if—

(a) the treatment is on the ground that the worker is a part-time worker,
and

(b) the treatment is not justified on objective grounds.

(3) In determining whether a part-time worker has been treated less
favourably than a comparable full-time worker the pro rata principle shall be
applied unless it is inappropriate.

(4) A part-time worker paid at alower rate for overtime worked by him
in a period than a comparable full-time worker is or would be paid for
overtime worked by him in the same period shall not, for that reason, be
regarded as treated less favourably than the comparable full-time worker
where, or to the extent that, the total number of hours worked by the part-
time worker in the period, including overtime, does not exceed the number
of hours the comparable full-time worker is required to work in the period,
disregarding absences from work and overtime.

Right to receive a written statement of reasons for |ess favourable treatment

6.—(1) If aworker who considers that his employer may have treated
him in a manner which infringes a right conferred on him by regulation 5
requests in writing from his employer a written statement giving particulars
of the reasons for the treatment, the worker is entitled to be provided with
such a statement within twenty-one days of his request.
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(2) A written statement under this regulation is admissible as evidence
in any proceedings under these Regulations.

(3) If it appears to the tribunal in any proceedings under these
Regulations—

(a) that the employer deliberately, and without reasonable excuse,
omitted to provide a written statement, or

(b) that the written statement is evasive or equivocal,
it may draw any inference which it considers it just and equitable to draw,
including an inference that the employer has infringed the right in question.

(4) This regulation does not apply where the treatment in question
consists of the dismissal of an employee, and the employee is entitled to a
written statement of reasons for his dismissal under Article 124 of the 1996
Order(a).

Unfair dismissal and the right not to be subjected to detriment

7—(1) An employee who is dismissed shall be regarded as unfairly
dismissed for the purposes of Part XI of the 1996 Order if the reason (or, if
more than one, the principal reason) for the dismissal is areason specified in
paragraph (3).

(2) A worker has the right not to be subjected to any detriment by any
act, or any deliberate failure to act, by his employer done on a ground
specified in paragraph (3).

(3) Thereasons or, as the case may be, grounds are—

(a) that the worker has—

(i) brought proceedings against the employer under these

Regulations; or

(i) requested from his employer awritten statement of reasons under
regulation 6; or

(iii) given evidence or information in connection with such
proceedings brought by any worker; or

(iv) otherwise done anything under these Regulationsin relation to the
employer or any other person; or

(v) aleged that the employer had infringed these Regulations; or

(vi) refused (or proposed to refuse) to forgo aright conferred on him
by these Regulations, or

(b) that the employer believes or suspects that the worker has done or

intends to do any of the things mentioned in sub-paragraph (a).
(4) Wherethereason or principal reason for dismissal or, asthe case may

be, ground for subjection to any act or deliberate failure to act, is that
mentioned in paragraph (3)(a)(v), or (b) so far as it relates thereto, neither

(a) Article 124(3) was amended by the Unfair Dismissal and Statement of Reasons for Dismissal
(Variation of Qualifying Period) Order (Northern Ireland) 1999 (S.R. 1999 No. 277). Article 124(4)(b)
was amended by the Employment Relations (Northern Ireland) Order 1999, Article 11 and paragraph
6 of Part 111 of Schedule 4
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paragraph (1) nor paragraph (2) appliesif the allegation made by the worker
is false and not made in good faith.

(5) Paragraph (2) doesnot apply wherethe detriment in question amounts
to the dismissal of an employee within the meaning of Part XI of the 1996
Order.

Complaintsto industrial tribunals

8—(1) Subject to regulation 7(5), a worker may present a complaint to
anindustrial tribunal that his employer hasinfringed aright conferred on him
by regulation 5 or 7(2).

(2) Subject to paragraph (3), an industrial tribunal shall not consider a
complaint under this regulation unless it is presented before the end of the
period of three months (or in the case to which regulation 13 applies, six
months) beginning with the date of the |ess favourabl e trestment or detriment
to which the complaint relates or, where an act or failure to act is part of a
series of similar acts or failures comprising the less favourable treatment or
detriment, the last of them.

(3) A tribunal may consider any such complaint which is out of timeif,
in all the circumstances of the case, it considers that it is just and equitable
to do so.

(4) For the purposes of calculating the date of the less favourable
treatment or detriment under paragraph (2)—

(a) whereaterm in acontract is less favourable, that treatment subject to
sub-paragraph (b), shall be treated as taking place on each day of the
period during which the term is less favourable; and

(b) where an application relies on regulation 3 or 4 the less favourable
treatment shall be treated as occurring on, and only on, in the case of
regulation 3, the first day on which the applicant worked under the
new or varied contract and, in the case of regulation 4, the day on
which the applicant returned; and

(c) a deliberate failure to act contrary to regulation 5 or 7(2) shall be
treated as done when it was decided on.

(5) In the absence of evidence establishing the contrary, a person shall
be taken for the purposes of paragraph (4)(c) to decide not to act—

(a) when he does an act inconsistent with doing the failed act; or

(b) if he hasdone no such inconsistent act, when the period expireswithin
which hemight reasonably have been expectedto have donethefailed
act if it was to be done.

(6) Where a worker presents a complaint under this regulation it is for
the employer to identify the ground for the less favourable treatment or
detriment.

(7) Where an industria tribunal finds that a complaint presented to it
under thisregulation iswell founded, it shall take such of the following steps
asit considers just and equitable—
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(&) making a declaration as to the rights of the complainant and the
employer in relation to the matters to which the complaint relates;

(b) ordering the employer to pay compensation to the complainant;

(c) recommending that the employer take, within a specified period,
action appearing to the tribunal to be reasonable, in al the
circumstances of the case, for the purpose of obviating or reducing
the adverse effect on the complainant of any matter to which the
complaint relates.

(8) Where atribunal finds a complaint to be well founded on the ground
that the complainant has been treated less favourably in respect of either the
terms on which he is afforded access to membership of an occupational
pension scheme or his treatment under the rules of such a scheme, the steps
taken by a tribunal under paragraph (7) as regards that less favourable
treatment shall not relate to a period earlier than two years before the date on
which the complaint was presented.

(9) Where a tribunal orders compensation under paragraph (7)(b), the
amount of the compensation awarded shall be such as the tribunal considers
just and equitable in al the circumstances (subject to paragraph (8)) having
regard to—

(a) the infringement to which the complaint relates, and

(b) any loss which is attributable to the infringement having regard, in
the case of an infringement of the right conferred by regulation 5, to
the pro rata principle except where it is inappropriate to do so.

(10) Theloss shall be taken to include—

(a) any expenses reasonably incurred by the complainant in consequence
of the infringement, and

(b) loss of any benefit which he might reasonably be expected to have
had but for the infringement.

(11) Compensation in respect of treating a worker in a manner which
infringes the right conferred on him by regulation 5 shall not include
compensation for injury to feelings.

(12) In ascertaining the loss the tribunal shall apply the same rule

concerning the duty of a person to mitigate his loss as applies to damages
recoverable under the common law of Northern Ireland.

(13) Where the tribunal finds that the act, or failure to act, to which the
complaint relates was to any extent caused or contributed to by action of the
complainant, it shall reduce the amount of the compensation by such
proportion as it considers just and equitable having regard to that finding.

(14) If the employer fails, without reasonable justification, to comply
with arecommendation made by an industria tribunal under paragraph (7)(c)
the tribunal may, if it thinks it just and equitable to do so—

(a) increase the amount of compensation required to be paid to the
complainant in respect of the complaint, where an order was made
under paragraph (7)(b); or

(b) make an order under paragraph (7)(b).
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Part Il

MISCELLANEOUS

Restrictions on contracting out

9. Article 245 of the 1996 Order(a) (restrictions on contracting out) shall
apply in relation to these Regulations as if they were contained in that Order.

Amendmentsto primary legislation
10. The amendments in the Schedule shall have effect.

Liability of employers

11.—(1) Anything done by a person in the course of his employment
shall be treated for the purposes of these Regulations as also done by his
employer, whether or not it was done with the employer’s knowledge or
approval.

(2) Anything done by a person as agent for the employer with the
authority of the employer shall be treated for the purposes of these
Regulations as also done by the employer.

(3) In proceedings under these Regulations against any person in respect
of an act alleged to have been done by a worker of his, it shall be a defence
for that person to prove that he took such steps aswere reasonably practicable
to prevent the worker from—

(a) doing that act; or

(b) doing, in the course of his employment, acts of that description.

ParT IV

SpeciAL CLASSES OF PERSON

Crown employment

12—(1) Subject to regulation 13, these Regulations have effect in
relation to Crown employment and persons in Crown employment as they
have effect in relation to other employment and other employees and workers.

(2) In paragraph (1) “Crown employment” means employment under or
for the purposes of agovernment department or any officer or body exercising
on behalf of the Crown functions conferred by a statutory provision.

(3) For the purposes of the application of the provisions of these
regulations in relation to Crown employment in accordance with paragraph
(1)—

(a) references to an employee and references to a worker shall be

construed as references to a person in Crown employment to whom

(a) Article 245 was amended by the Employment Rights (Dispute Resolution) (Northern Ireland) Order
1998 (S.I. 1998/1265); Article 245(2) was amended by the Employment Relations (Northern Ireland)
Order 1999, Article 40 and Schedule 9.3
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the definition of employee or, as the case may be, worker is
appropriate; and

(b) references to a contract in relation to an employee and references to
a contract in relation to a worker shall be construed as references to
the terms of employment of a person in Crown employment to whom
the definition of employee or, as the case may be, worker is

appropriate.

Armed forces

13.—(1) These Regulations shall have effect in relation—

(a) subject to paragraphs (2) and (3) and apart from regulation 7(1), to

service as a member of the armed forces, and

(b) to employment by an association established for the purposes of Part

X1 of the Reserve Forces Act 1996(a).

(2) These Regulations shall not have effect in relation to service as a
member of the reserve forcesin so far asthat service consistsin undertaking
training obligations—

(a) under section 38, 40 or 41 of the Reserve Forces Act 1980(b),

(b) under section 22 of the Reserve Forces Act 1996,

(c) pursuant to regulations made under section 4 of the Reserve Forces
Act 1996,

or consistsin undertaking voluntary training or duties under section 27 of the
Reserve Forces Act 1996.

(3) No complaint concerning the service of any person as a member of
the armed forces may be presented to an industrial tribunal under regulation
8 unless—

(a) that person has made a complaint in respect of the same matter to an

officer under the service redress procedures, and

(b) that complaint has not been withdrawn.

(4) For the purposes of paragraph (3)(b), a person shall be treated as
having withdrawn his complaint if, having made a complaint to an officer
under the service redress procedures, he fails to submit the complaint to the
Defence Council under those procedures.

(5) Whereacomplaint of thekind referredtoin paragraph (3) ispresented
to an industria tribunal, the service redress procedures may continue after
the complaint is presented.

(6) In this regulation, “the service redress procedures’ means the

procedures, excluding those which relate to the making of a report to Her
Majesty, referred to in section 180 of the Army Act 1955(c), section 180 of

(@) 199%6c. 14
(b) 1980c.9
(c) 1955c. 18
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the Air Force Act 1955(a) and section 130 of the Naval Discipline Act
1957(b), ().

Police service

14.—(1) For the purposes of these Regulations, the holding, otherwise
than under acontract of employment, of the office of constable shall betreated
as employment, under a contract of employment, by the relevant officer.

(2) Inthisregulation “the relevant officer” means—

(a) inrelation to amember of the Royal Ulster Constabulary or the Royal

Ulster Constabulary Reserve, the Chief Constable;

(b) in relation to a person holding office under section 9(1)(b) of the
Police Act 1997(d) (police members of the National Criminal
Intelligence Service), the Director General of the National Criminal
Intelligence Service; and

() in relation to any other person holding the office of constable, the
person who has the direction and control of the body of constablesin
question.

Holders of judicial offices

15. These Regulations do not apply to any individual in his capacity as
the holder of ajudicia officeif heisremunerated on a daily fee-paid basis.

Sealed with the Official Seal of the Department of Higher and Further
Education, Training and Employment on 20th June 2000.

(L.s) Seédn Farren

Minister for Higher and Further Education,
Training and Employment

(a) 1955c. 19

(b) 1957 c.53

(c) Each of the sections referred to in paragraph (6) of Regulation 13 was substituted by section 20 of
the Armed Forces Act 1996 (c. 46)

(d) 1997 c. 50
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SCHEDULE Regulation 10
Amendmentsto primary legislation

1.—(1) In Article 137 of the 1996 Order (redundancy as unfair dismissal), in
paragraph (1)(c)(a) (which requires one of a specified group of sub-paragraphs to
apply for a person to be treated as unfairly dismissed) for “7(B)” there shall be
substituted “(7C)” and after paragraph (7B) there shall be inserted—

“(7C) Thisparagraph appliesif the reason (or, if morethan one, the principal
reason) for which the employee was selected for dismissal was one specified in
paragraph (3) of regulation 7 of the Part-time Workers (Prevention of Less
Favourable Treatment) Regulations (Northern Ireland) 2000 (unless the case is
one to which paragraph (4) of that regulation applies).”.

(2) In Article 140 of the 1996 Order (exclusion of right: qualifying period of
employment) in paragraph (3) the word “or” following sub-paragraph (j) shall be
omitted and after sub-paragraph (k)(b) there shall be inserted—

“or

() paragraph (1) of regulation 7 of the Part-time Workers (Prevention of Less
Favourable Treatment) Regulations (Northern Ireland) 2000 applies.”.
(3) In Article 141 of the 1996 Order (exclusion of right: upper age limit), in
paragraph (3) the word “or” following sub-paragraph (j) shall be omitted and after
paragraph (k)(c) there shall be inserted—
“or

() paragraph (1) of regulation 7 of the Part-time Workers (Prevention of Less
Favourable Treatment) Regulations (Northern Ireland) 2000 applies.”.

2. Inthe Industrial Tribunals (Northern Ireland) Order 1996(d), in Article 20(1)
(cases where conciliation provision apply) the word “or” following sub-paragraph (f)
shall be omitted and after sub-paragraph (g)(€) there shall be inserted—

“or

(h) arising out of acontravention, or aleged contravention, of paragraph (2)
of regulation 7 of the Part-time Workers (Prevention of Less Favourable
Treatment) Regulations (Northern Ireland) 2000.”

(a) Thereference to paragraph (7B) in paragraph (1)(c) and paragraph (7B) were inserted by regulation
30(1) of the Transnational Information and Consultation of Employees Regulations 1999 (S.I.
1999/3323)

(b) Article 140(3)(k) was inserted by regulation 30(2) of S.I. 1999/3323

(c) Article 141(2)(k) was inserted by regulation 30(3) of S.I. 1999/3323

(d) S.I.1996/1921 (N.I. 18)

(e) Article20(i)(g) of the Industrial Tribunals (Northern Ireland) Order 1996 was inserted by regulation
33(2) of S.I. 1999/3323
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EXPLANATORY NOTE
(This note is not part of the Regulations.)

These Regulations come into operation on 1st July 2000 and implement
Directive 97/81/EC (normally referred to as the Part-time Work Directive) as
extended to the United Kingdom by Directive 98/23/EC.

The Regulations give part-time workers the right in principle not to be
treated lessfavourably than full-timeworkers of the same employer who work
under the same type of employment contract. In addition aright is given to
workers who become part-time or, having been full-time, return part-time
after absence, to be treated not less favourably than they were before going
part-time.

Therights apply where the less favourabl e treatment is on the ground that
the worker is part-time and is not justified on objective grounds.

The rights are exercisable by complaint to an industrial tribunal.
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