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SCOTTISH STATUTORY INSTRUMENTS

2010 No. 432

TOWN AND COUNTRY PLANNING

The Town and Country Planning (Modification and Discharge
of Planning Obligations) (Scotland) Regulations 2010

Made       -      -      -      - 2nd December 2010
Laid before the Scottish
Parliament       -      -      -      - 6th December 2010

Coming into force       -      - 1st February 2011

The Scottish Ministers make the following Regulations in exercise of the powers conferred by
sections 43, 75A, 75B, 267, 275 and 275A of the Town and Country Planning (Scotland) Act 1997(1)
and all other powers enabling them to do so.

PART 1
Preliminary

Citation, commencement and application

1.—(1)  These Regulations may be cited as the Town and Country Planning (Modification
and Discharge of Planning Obligations) (Scotland) Regulations 2010 and come into force on
1st February 2011.

(2)  These Regulations apply to applications made under section 75A of the Act and to appeals
made under section 75B of the Act.

Interpretation

2. In these Regulations—
“the Act” means the Town and Country Planning (Scotland) Act 1997;
“application” means an application for modification or discharge of a planning obligation
entered into under section 75 of the Act; and

(1) 1997 c.8. The functions of the Secretary of State were transferred to the Scottish Ministers by virtue of section 53 of the
Scotland Act 1998 (c.46). Section 43 was amended by section 16(c) of the Planning etc. (Scotland) Act 2006 (asp 17). Sections
75A to 75C were inserted by section 23 of that Act. Section 275(2A) was inserted by section 54(16)(f) of that Act. Section 267
was amended by section 19(5) of that Act. Section 275A was inserted by section 52(1) of that Act.

http://www.legislation.gov.uk/id/ukpga/1997/8
http://www.legislation.gov.uk/id/ukpga/1998/46
http://www.legislation.gov.uk/id/asp/2006/17
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“interested party” means, other than where such a person is the applicant—
(a) the owner of the land to which the planning obligation in respect of which the application

is made relates; and
(b) any other person against whom the planning obligation is enforceable.

PART 2
Applications for modification or discharge of a planning obligation

Form and content of an application for modification or discharge of a planning obligation

3.—(1)  An application to a planning authority for modification or discharge of a planning
obligation is to be made in accordance with this regulation.

(2)  An application is to be made in writing and is to—
(a) contain the postal address of the land to which the planning obligation relates, or if the

land in question has no postal address, a description of the location of the land;
(b) be accompanied by a plan sufficient to identify that land;
(c) be accompanied by a copy of the planning obligation to which the application relates, or

otherwise contain sufficient information to identify that planning obligation;
(d) contain the name and address of the applicant and, where an agent is acting on behalf of

the applicant, the name and address of that agent.
(e) state the relationship of the applicant to the land to which the planning obligation relates

and why the planning obligation is enforceable against the applicant;
(f) state whether the applicant seeks the modification or discharge of the planning obligation

and, if modification of the obligation is sought, set out the changes which the applicant
wishes to be made to the obligation;

(g) set out the grounds on which the applicant seeks modification or discharge of the planning
obligation; and

(h) be accompanied by a statement setting out (to the extent known to the applicant)—
(i) the names of the other parties to the relevant instrument and of other interested

parties; and
(ii) the address at which such parties may be contacted.

Validation date

4. An application under regulation 3 is to be taken to have been made on the date on which
the last of the items or information required in accordance with that regulation is received by the
planning authority.

Notification of application

5.—(1)  Subject to paragraph (3), a planning authority must notify every interested party in
accordance with this regulation that an application has been made.

(2)  The notice to be given in accordance with paragraph (1) must—
(a) state the name of the applicant;
(b) describe the planning obligation and the relevant instrument within which it is contained

and state that an application for modification or discharge of the obligation has been made;
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(c) be accompanied by a copy of the application; and
(d) state that representations may be made to the planning authority and include information

as to how any representations may be made and by which date they must be made (being
a date not earlier than 21 days after service of the notice).

(3)  The planning authority are not required to make any investigation as to the identity or
whereabouts of an interested party and it shall be sufficient for the purposes of this regulation that
notice is given to those persons detailed in the statement referred to in regulation 3(2)(h) at the
address given in that statement.

Further information

6. A planning authority may, in addition to the particulars, documents, materials or information
which are to be included in or accompany an application in accordance with regulation 3, require
from the applicant further particulars, documents, materials or information which they consider that
they require to enable them to deal with the application.

Determination of application

7.—(1)  Subject to paragraph (3), the planning authority are to give notice of their determination
to an applicant under section 75A(5) of the Act within the period of two months after the date on
which the application is taken to have been made in accordance with regulation 4.

(2)  The planning authority must when giving notice of their determination to the applicant send
a copy of that notice to every interested party.

(3)  An application is not to be determined until the expiry of the period allowed for the
making of representations in respect of that application specified in notice given in accordance with
regulation 5.

Notice of determination

8. A notice of determination must include—
(a) a statement of the terms of the planning authority’s decision and the reasons on which the

authority based that decision;
(b) the reference number of the application;
(c) where the relevant instrument was entered into in connection with the grant of planning

permission, the reference number given to the application for such permission by the
planning authority; and

(d) information regarding the applicant’s right to appeal under section 75B in the terms set
out in the Schedule to these Regulations.

PART 3
Appeals

Application of Town and Country Planning (Appeals) (Scotland) Regulations 2008

9.—(1)  The Town and Country Planning (Appeals) (Scotland) Regulations 2008(2) apply to an
appeal under section 75B of the Act as they apply to an appeal under section 47 of the Act with the
modifications specified in paragraph (2).

(2) S.S.I. 2008/434 as amended by S.S.I. 2009/220.
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(2)  The modifications are—
(a) in regulation 2—

(i) in the definition of “appellant”, for “47, 130, 154, 169 or 180” substitute “75B”;
(ii) for the definition of “interested party” substitute—

““interested party” means, other than where such a person is the applicant—
(a) the owner of the land to which the planning obligation in respect of which

the application is made relates; and
(b) any other person against whom the planning obligation is enforceable;”;

and
(iii) for the definition of “period allowed for determination of the application”

substitute—
““period allowed for determination of the application” means the period
specified in regulation 7(1) of the Town and Country (Modification and
Discharge of Planning Obligations) (Scotland) Regulations 2010;”.

(b) in regulation 3—
(i) in paragraph (1) for “47” substitute “75B”;

(ii) in paragraph 2(a) for “47(1)” substitute “75B(1)(b); and
(iii) in paragraph 2(b) for “47(2)” substitute “75B(1)(a);

(c) in regulation 4(2) omit paragraphs (c) and (d); and
(d) in regulation 5—

(i) omit paragraph (2); and
(ii) in paragraph (3) for paragraphs (b) and (c) substitute—

“(b)   describe the planning obligation and the relevant instrument within
which it is contained;”.

PART 4
General

Directions requiring information or restricting the modification or discharge of a planning
obligation

10.—(1)  The Scottish Ministers may make directions requiring a planning authority to give to
the Scottish Ministers and to such other persons as may be prescribed in directions such information
as may be so prescribed with respect to applications under section 75A(2) of the Act, including
information as to the manner in which any such application has been dealt with.

(2)  The Scottish Ministers may give directions restricting—
(a) the giving of any agreement by a planning authority under section 75A(2); or
(b) the making of any determination by a planning authority under section 75A(4),

either indefinitely or during such period as may be specified in the directions, in respect of any
development or any class of development, as may be specified in the directions.
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Electronic communications

11.—(1)  Where the criteria in paragraph (2) are met, any document required or authorised to be
sent by these Regulations may be sent by electronic communications and any requirement in these
Regulations that any document is to be in writing is fulfilled.

(2)  The criteria are—
(a) the recipient consents, or is deemed to have agreed under paragraph (3), to receive it

electronically; and
(b) the document transmitted by the electronic communication is—

(i) capable of being accessed by the recipient;
(ii) legible in all material respects; and

(iii) sufficiently permanent to be used for subsequent reference.
(3)  Any person sending a document using electronic communications is to be taken to have

agreed—
(a) to the use of such communications for all purposes relating to the application or appeal,

as the case may be, which are capable of being carried out electronically; and
(b) that the address for the purpose of such communications is the address incorporated into,

or otherwise logically associated with, that communication.
(4)  Deemed agreement under paragraph (3) shall subsist until that person gives notice to revoke

the agreement.
(5)  Notice of withdrawal of consent to the use of electronic communications or of revocation of

agreement under paragraph (4) takes effect on a date specified by the person in the notice, but not
less than seven days after the date on which the notice is given.

(6)  In this regulation—
“document” includes any notice, consent, agreement, decision, representation, statement or
other information or communication;
“legible in all material respects” means that the information contained in the document is
available to the recipient to no lesser extent than it would be if sent by means of a document
in printed form; and
“sent” includes given and, in relation to representations or an application, includes made
cognate expressions are to be construed accordingly.

St Andrew’s House,
Edinburgh
2nd December 2010

STEWART STEVENSON
Authorised to sign by the Scottish Ministers
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SCHEDULE Regulation 8(d)

INFORMATION REGARDING APPEAL UNDER SECTION 75B
Information to be included in notice of determination regarding right to appeal under section 75B
of the Act
If the applicant is aggrieved by the decision of the planning authority to refuse to modify or discharge
a planning obligation, the applicant may appeal to the Scottish Ministers under section 75B of the
Town and Country Planning (Scotland) Act 1997 within three months from (and including) the date
of this notice. The notice of appeal should be addressed to the [Note 1].
—————————————————————————————————————–——
Note 1  Insert details of address to which the notice of appeal should be sent.

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations make provision in connection with applications for the modification and
discharge of planning obligations entered into under section 75 of the Town and Country Planning
(Scotland) Act 1997 (“the Act”) and related appeals.

Regulation 3 specifies how an application under section 75A of the Act for the modification or
discharge of a planning obligation is to be made. Regulation 4 sets out when it will be taken to have
been made. This date is the beginning of the two month period prescribed in regulation 7 within
which a planning authority is to determine an application. Regulation 5 provides for the notification
of an application to the owner of the land to which the planning obligation relates and other parties
against whom the obligation is enforceable. Regulation 6 provides that the planning authority may
seek further information to enable them to deal with the application. Regulation 8 sets out the content
of the notice of determination to be given to the applicant and regulation 7(2) requires a copy of this
notice to be sent to interested parties.

Section 75B(1) of the Act enables an applicant to appeal to the Scottish Ministers in certain
circumstances. Regulation 9 applies the procedures contained in the Town and Country Planning
(Appeals) (Scotland) Regulations 2008 (“the 2008 Regulations”) to appeals made under section 75B
as they apply to appeals under section 47 of the Act with certain modifications. In addition to
applying such procedures, the modifications made to regulation 3 of the 2008 Regulations have
the effect that the prescribed period within which an appeal under section 75B may be made is
three months from (and including) the date of the planning authority’s notice of decision in respect
of the application or, where the planning authority fail to issue a decision, the period allowed for
determination of the application under regulation 7(1).

Regulation 10 enables the Scottish Ministers to make directions which require a planning
authority to provide information or which restrict a planning authority from determining an
application. Regulation 11 allows for the use of electronic communications.
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