
EXECUTIVE NOTE 
 

THE STORAGE OF CARBON DIOXIDE (LICENSING ETC.) (SCOTLAND) 
REGULATIONS 2011 

 
SSI 2011/24 

 
The Storage of Carbon Dioxide (Licensing etc.) (Scotland) Regulations 2011 (“the 
Regulations”) were made in exercise of the powers conferred by sections 19, 21 and 
104(2) of the Energy Act 2008 (“the 2008 Act”) and  section 2(2) of the European 
Communities Act 1972 (“the 1972 Act”).  The Regulations are subject to negative 
resolution procedure.  
 
 
Policy Objectives 
 
The purpose of the Regulations is to partly implement Directive 2009/31/EC of the 
European Parliament and of the Council of 23 April 2009 on the geological storage of 
carbon dioxide (“the Directive”).  The Directive establishes a legal framework for the 
environmentally safe geological storage of carbon dioxide to contribute to the fight 
against climate change. Geological storage means injection and storage of carbon 
storage in undersea geological formations.  This will mean that carbon dioxide created 
by fossil fuel power stations or other industrial processes can be transported to and 
then injected into suitably safe storage sites.  This meets EU, UK and Scottish 
requirements to reduce emissions of greenhouse gases and prevent dangerous climate 
change.  The Scottish Government has a clear policy to decarbonise electricity 
generation by 2030 and carbon capture and storage is a key technology which will 
support this.  The Regulations implement the requirements of the Directive relating to 
the licensing of carbon dioxide storage. 
 
The Regulations: 

• prevent the licensing of storage in the water column; 
• set out the requirements for making an application for a licence and what 

provisions a licence must contain;  
• set out the requirements for making an application for a permit to store carbon 

dioxide, the factors to be taken into account when considering the application 
and the provisions a permit must contain;  

• set out the corrective measures to be taken in the event of a leakage or 
significant irregularity; 

• provide for review, modification and revocation of storage permits and set out 
the consequences of revocation; 

• detail the process for the preparation and approval of post closure plans; and 
• impose obligations on the operator for the period between closure of a storage 

site and termination of a licence.   
 
Most of the provisions in the Regulations are made under the powers in sections 19 
and 21 of the 2008 Act.  Section 19 gives the Scottish Ministers power to make 
provision about the circumstances in which they may grant licences and section 21 
gives them power to make regulations about the terms and conditions of licences.   
 



However, the provisions of the Directive are not restricted to requirements relating to 
the granting and content of licences.  Where the 2008 Act does not give Scottish 
Ministers the power to make regulations to implement the Directive these are made 
under section 2(2) of the 1972 Act.  They include regulation 3 (prohibition on storage 
of carbon dioxide in the water column and regulation 9 (power of the licensing 
authority to make directions regarding corrective measures to be taken).   
 
For some other aspects of the Regulations, there might be a doubt about whether the 
powers in the 2008 Act are sufficient to fully implement the provisions of the 
Directive.  Section 2(2) is therefore also cited to ensure that no difficulty arises in 
relation to the sufficiency of Ministers’ powers under the 2008 Act.    
 
Consultation 
 
A consultation was carried out by the Department of Environment and Climate 
Change in June 2008.  “Towards Carbon Capture and Storage” sought views on 
further steps that could be taken to prepare for and support the deployment of CCS 
technologies. The consultation was largely based on the anticipated proposals for the 
Directive.  The Scottish Government supported this consultation across the UK on the 
basis that Scottish industrial stakeholders had expressed a preference for one single 
UK consultation.  The Scottish Ministers were informed by the views expressed in the 
responses to the consultation when making these Regulations. 
 
Financial effects and Business Regulatory Impact Assessment 
 
Using current known proposals for Carbon Capture and Storage, the Department of 
Environment and Climate Change prepared an extensive Business Regulatory Impact 
Assessment.  The costs outlined in that BRIA are likely to be applicable UK wide and 
it therefore forms the basis for the BRIA in Scotland. However, the BRIA refers only 
to DECC’s role in the licensing scheme to be operated by the Secretary of State, and 
in so far as the BRIA is relevant to Scotland and the Scottish licensing regime, that 
role will be fulfilled by the Scottish Ministers.    
 
Transposition of the Directive 
 
The Regulations partially transpose the Directive by implementing those Articles 
which deal with the carbon storage licensing regime, as detailed in the accompanying 
Transposition Note (Annex B).   The remaining Articles of the  
 
Directive will be implemented by further legislative provision to be introduced in time 
for 25 June 2011, the date by which the Directive must be implemented. 
 
  
 
Scottish Government, Energy Markets Division 
January 2011 
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BUSINESS REGULATORY IMPACT ASSESSMENT 
 

THE STORAGE OF CARBON DIOXIDE (LICENSING ETC.) (SCOTLAND) 
REGULATIONS 2011 (SSI 2011/24) 

 
Issue  
 
1. To implement the requirements of the EU Directive 2009/31/EC on the geological 
storage of carbon dioxide by introduction of an offshore carbon dioxide storage licensing 
regime by exercising powers conferred by the Energy Act 2008. The licensing regime is 
intended to ensure that there is a clear; fit-for-purpose regulatory framework to permit the 
development, and enable investment in, carbon capture and storage (CCS) projects.  
 
2. The Department of Energy and Climate Change of the UK Government have carried 
out a full and comprehensive Business Regulatory Impact Assessment of the offshore carbon 
dioxide storage licensing regime.  This assessment will also be relevant to the implementation 
of the regime in Scotland. Scottish industry views have been incorporated in this through the 
UK wide consultation, ‘Towards Carbon Capture and Storage’ supported by the Scottish 
Government.   
 
Objectives  
 
3. There are a number of objectives for the Scottish Government associated with the 
Directive:   
 

• To realise economic opportunities for the development of a CCS based industry in 
Scotland. There is the potential for a whole new industry to emerge in Scotland, 
which could support up to an estimated 10,000 new jobs in the next 15–20 years.  In 
the longer term, CCS is expected to develop into a multi-billion pound market with 
some 23,000 thermal generation plants globally, potentially requiring replacement or 
retrofit with CCS.  

 
• To implement a fit for purpose licensing regime in Scotland so that CCS projects can 

proceed. The regime will enable the safe and economic long term storage offshore of 
carbon dioxide in Scottish territorial waters.   

 
• To help deliver the climate change commitments of Scotland and the UK, and 

facilitate those CCS projects currently being progressed. Without the regime we 
would be open to infraction proceedings for not implementing the EU Directive on 
geological storage of carbon dioxide.  

 
Responsibility  
 
4. The provisions of Chapter 3 of Part 1 of the Energy Act 2008 (“the Act”) prohibits the 
storage of carbon dioxide without a licence.  Scottish Ministers are the licensing authority for 
Scotland out to the Scottish 12 mile territorial sea. The Secretary of State for the Department 
of Energy and Climate Change licenses the offshore area beyond the 12 mile limit.  Scottish 
Ministers are therefore required to implement a licensing regime.  
 
 



 

 

Consultation  
 
5. A consultation carried out by BERR in June 2008 “Towards Carbon Capture and 
Storage” sought views on further steps that could be taken to prepare for and support the 
deployment of CCS technologies. The consultation was largely based on the proposals for the 
Directive on the Geological Storage of Carbon Dioxide (Directive 2009/31/EC).  The 
Scottish Government supported this consultation across the UK on the basis that Scottish 
industrial stakeholders had expressed a preference for one single UK consultation and 
Scottish Ministers have been informed of the views expressed. In addition it was agreed 
through the LCM (LCM(S3) 12.1 Session 3, 2008)  to ensure wherever possible identical 
regulations and consultations to be set jointly throughout the UK.   
 
Financial and administrative effects  
 
7. The majority of DECC’s BRIA has been conducted on the basis of current known 
proposals on CCS development and deployment. The costs outlined in this are likely to be 
applicable UK wide and therefore a similar situation is expected in Scotland (with the 
exception to the licensing authority for Scottish territory as detailed in point 4 above). As 
stated in the assessment it is possible there will be additional cost incurred as details are 
finalised at EU level. Scottish Ministers are fully supportive of the evidence base presented in 
DECC’s BRIA attached at Annex A. 
 
Implementation  
  
8. The EU Directive will come into effect on 25 June 2011. The Scottish Government 
will lay regulations, similar to those outlined by DECC, to enforce this Directive.  
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