SCOTTISH STATUTORY INSTRUMENTS

2013 No. 139
SHERIFF COURT

Act of Sederunt (Sheriff Court Rules) (Miscellansou
Amendments) (No. 2) 2013

Made - - - - 30th April 2013
Laid before the Scottish Parliament 2nd May 2013
Comingintoforce - - 3rd June 2013

The Lords of Council and Session, under and byeidf the powers conferred by section 32 of
the Sheriff Courts (Scotland) Act 19&)(and of all other powers enabling them in thatabieh
having approved draft rules submitted to them ey $heriff Court Rules Council in accordance
with section 34 of the said Act of 1971, do herehgct and declare:

Citation, commencement and interpretation
1—(1) This Act of Sederunt may be cited as the AttSederunt (Sheriff Court Rules)
(Miscellaneous Amendments) (No. 2) 2013 and comiesforce on 3rd June 2013.
(2) A certified copy of this Act of Sederunt is to bsérted in the Books of Sederunt.
(3) In this Act of Sederunt—
“Adoption Rules” means the Sheriff Court Adoptionl& 20099);

“Ordinary Cause Rules” means the Ordinary CausesRinl Schedule 1 to the Sheriff Courts
(Scotland) Act 1907).

Amendment of the Ordinary Cause Rules

2—(1) The Ordinary Cause Rules are amended in aanoed with the following
subparagraphs.

(2) In rule 9.12 (options hearingl}—

(@ 1971 c¢.58. Section 32 was amended by the LawrRefMiscellaneous Provisions) (Scotland) Act 1985 3) (the “1985
Act”), Schedule 2, paragraph 12; the Civil Eviderieotland) Act 1988 (c.32), section 2(4); the @tgh (Scotland) Act
1995 (c.36), Schedule 4, paragraph 18(2); the Aduilth Incapacity (Scotland) Act 2000 (asp 4) (th@00 asp”), schedule
5, paragraph 13; the Debt Arrangement and Attachi@aotland) Act 2002 (asp 17), section 43; thenétdble Witnesses
(Scotland) Act 2004 (asp 3), section 14(2); the sbomer Credit Act 2006 (c.14), section 16(4); thenlBaptcy and
Diligence etc. (Scotland) Act 2007 (asp 3) (theO2@sp”) section 33; and the Legal Services (Sedjlact 2010 (asp 16)
section 127(a). Section 32 is amended prospegtivglthe 2007 asp, schedule 5, paragraph 10; aadCtfildren’s
Hearings (Scotland) Act 2011 (asp 1), section 18&ction 32 was extended by the Debtors (Scotlaot)1987 (c.18),
section 97; the Child Support Act 1991 (c.48), isest 39(2) and 49; and section 2(4) of the 2000 asp

(b) The Sheriff Court Adoption Rules 2009 are corgdiin the Schedule to S.S.I. 2009/284 , last antehyle&s.S.1. 2012/271.

(¢c) 1907 c.51. Schedule 1 was substituted by S.13/19%6 and amended by S.I. 1996/2167 and 2445} 20/239 and
408; 2001/8 and 144; 2002/7, 128 and 560; 2002@%nd 601; 2004/197 and 350; 2005/20, 189, 638%46¢12006/198,
207, 293, 410 and 509; 2007/6, 339, 440 and 4633/2@1, 223 and 365; 2009/107, 164, 284, 285, 284482; 2010/120,
279, 324, 340 and 416; 2011/193, 289 and 386; 2882221 and 271; and 2013/135.

(d) Rule 9.12 was last amended by S.S.I. 2007/463.



(a) after paragraph (3)(e) insert—

“(H where the cause has been appointed to progroof before answer and Chapter
33AA applies, assign a case management hearing.”;

(b) after paragraph (8) insert—
“(9) Paragraph (8) does not apply where ChapterA38pplies.”.
(3) In rule 10.6 (procedural hearing{—
(a) after paragraph (3)(e) insert—

“(H where the cause has been appointed to progroof before answer and Chapter
33AA applies, assign a case management hearing.”;

(b) after paragraph (5) insert—
“(6) Paragraph (5) does not apply where ChapterA38pplies.”.
(4) After rule 14.10 (notice of opposition or answerdded)b) insert—

“Orders under section 11 of the Children (Scotland)Act 1995

14.10A—(1) This rule applies where a notice of oppositmnanswers are lodged in
respect of a minute including a crave for an ordeder section 11 of the Children
(Scotland) Act 1995 (court orders relating to ps&kresponsibilities etcgj.

(2) The sheriff, having regard to the measuresrmedieto in Chapter 33AA (expeditious
resolution of certain causes), may make such omeitbe sheriff considers appropriate to
ensure the expeditious resolution of the issuessipute.”.

(5) In rule 28A.1 (pre-proof hearing)
(a) at the beginning of paragraph(1) insert “Subjegiacagraph (1A)”;
(b) after paragraph (1) insert—

“(1A) Where Chapter 33AA applies, the sheriff wilkk a pre-proof hearing at the case
management hearing.”;

(c) in paragraph (3)(b) for “or 10.6(3)(a) or (b)” stihge “, 10.6(3)(a) or (b) or Chapter
33AA

(6) After Chapter 33A (civil partnership actiond)(nsert—

“CHAPTER 33AA
EXPEDITIOUS RESOLUTION OF CERTAIN CAUSES

Application of Chapter

33AA.1. This Chapter applies where a cause is proceedingrdof or proof before
answer in respect of a crave for an order undeiosetl of the Children (Scotland) Act
1995 (court orders relating to parental resporisdsletc.).

Fixing date for Case Management Hearing

33AA.2—(1) The sheriff shall fix a date for a case mamaget hearing—
(a) atthe Options Hearing in accordance with 8ule (3)(f);
(b) at the Procedural Hearing in accordance wikk 10.6(3)(f);

(®)
(b)
(©
(d)

Rule 10.6 was last amended by S.S.I. 2007/463.

Rule 14.10 was inserted by S.I. 1996/2445.

1995 c. 36.

Chapter 33A was inserted by S.S.I. 2005/638 astldmended by S.S.1. 2012/188.



(c) on the motion of any party; or
(d) on the sheriff's own motion.

(2) Except on cause shown, the date and time fixee under paragraph (1) shall be not
less than 14 days and not more than 28 days hftanterlocutor appointing the cause to a
proof or proof before answer.

Pre-hearing conference
33AA.3—(1) In advance of the case management hearingdhées shall hold a pre-
hearing conference, at which parties must—
(a) discuss settlement of the action;
(b) agree, so far as is possible, the matters wdriemot in dispute between them;
(c) discuss the information referred to in rule 334(1).

(2) Prior to the case management hearing the pushadl lodge with the court a joint
minute of the pre-hearing conference or explaith® sheriff why such a minute has not
been lodged.

(3) If a party is not present during the pre-hagigonference, that party’s representative
must be able to contact the party during the cemigg, and be in full possession of all
relevant facts.

Case Management Hearing
33AA.4—(1) At the case management hearing the parties pmaside the sheriff with
sufficient information to enable the sheriff to egain—

(@) the nature of the issues in dispute, includamg questions of admissibility of
evidence or any other legal issues;

(b) the state of the pleadings and whether amentwitiitbe required;

(c) the state of preparation of the parties;

(d) the scope for agreement of facts, questiotavofind matters of evidence;
(e) the scope for use of affidavits and other damiin place of oral evidence;
(f) the scope for joint instruction of a single exip

(g) the number and availability of withesses;

(h) the nature of productions;

(i) whether sanction is sought for the employmdrtonnsel;

(i) the reasonable estimate of time needed by eacty for examination-in-chief,
cross-examination and submissions.

(2) Subject to paragraph (4), at the case managdmearing the sheriff will fix—
(a) adiet for proof or a proof before answer;
(b) a pre-proof hearing in accordance with Chap8.

(3) The diet fixed under paragraph (2)(a)—

(@) shall be assigned for the appropriate numbetagE for resolution of the issues
with reference to the information provided underagsaph (1) and subject to
paragraph (4);

(b) may only be extended or varied on exceptioaaise shown and subject to such
orders (including awards of expenses) as the $leriiders appropriate.

(4) The sheriff may make such orders as thoughbfeénsure compliance with this rule
and the expeditious resolution of the issues ipudes including—

(a) restricting the issues for proof;
(b) excluding specified documents, reports andiaresses from proof;



(c) fixing other hearings and awarding expenses.

(5) A case management hearing may, on cause shmevopntinued to a further case
management hearing.

(6) For the purposes of rules 16.2 (decrees wharty pn default), 33.37 (decree by
default in family action) and 33A.37 (decree byadsf in civil partnership action), a case
management hearing shall be a diet in accordartbethiase rules.”.

Amendment of the Adoption Rules

3—(1) Chapter 2 of the Adoption Rules (adoption os)iés amended in accordance with the
following subparagraphs.

(2) In rule 10 (protection of identity of petitionerter paragraph (4) insert—

“(5) Where a serial number has been assigned thiecapt must provide the sheriff clerk
with an appropriate service copy petition as resglitnder rule 14(1).”.

(3) In rule 12 (duties of reporting officer and curaadritem), after paragraph (1)(c)(ii) insert—

“(iia) to ascertain whether that person consemtthé making of an adoption order
or order under section 59 of the 2007 Act;”;

(4) In rule 14 (intimation of application)—

(@) in paragraph (1)(a) after “hearing” insert “, whichust take place (except on cause
shown)”;

(b) in paragraph (1)(b) and (d) for “a copy of the fi@t” substitute “a service copy of the
petition in Form 1A”;

(c) in paragraph (1)(c) for “a copy of the petition’bstitute “a service copy of the petition in
Form 2A”.

(5) In rule 16 (form of response) for paragraph (2)ssitlte—
“(2) A form of response under paragraph (1)—

(@) must contain a brief statement of the resparglaeasons for opposing the
application but shall be without prejudice to anwpswers lodged under
rule 18(1)(b)(ix);

(b) must be intimated by the respondent to theipeé&r at the time of lodging.”.
(6) After rule 16 insert—

“Opposed applications

16A. Within 14 days of a form of response being lodgad, petitioner shall lodge and
intimate to all other parties a brief statemenhiimbered paragraphs setting out the facts
upon which the petitioner intends to rely includangerments in relation to—

(a) considerations under section 14 of the 2007 Act
(b) terms and conditions under section 28(3) of2b@7 Act;
(c) consent under section 31 of the 2007 Act.”.
(7) In rule 18 (preliminary hearing)—
(a) for paragraph (1)(b) substitute—
“(b) if a form of response has been lodged—

(i) ascertain the nature of the issues in dispirteluding any questions of
admissibility of evidence or any legal issues;

(i) ascertain the names of all witnesses, incigdexpert withesses, parties intend
to call and whose evidence they intend to relytgoreof;

(iif) consider the scope for use of affidavits astier documents in place of oral
evidence;



(iv) consider whether sanction is sought for thgpkyment of counsel;

(v) consider the reasonable estimate of time roketlg each party for
examination-in-chief, cross-examination and subioiss

(vi) order the lodging of joint minutes of agreemeaffidavits, expert reports and
any other documents within such period as the $lersiders appropriate;

(vii) fix a diet of proof not less than 12 and mobre than 16 weeks after the date
of the preliminary hearing or any continuation #adrunless, on cause shown,
a longer period is appropriate;

(viii) fix a pre-proof hearing not less than 6 amot more than 8 weeks before the
diet of proof;

(ix) order answers to the statement referred twli@ 16A to be lodged within 14
days of the date of the preliminary hearing or emytinuation thereof or such
other period as the sheriff considers appropraate;

(x) ascertain from the parties what, if any, expevidence is required and
consider the scope for joint instruction of a singkpert.”;

(b) for paragraph (2) substitute—

“(2) The sheriff may, if satisfied that there isfffzient reason for doing so for the
expeditious resolution of the cause, continue tfeimpinary hearing for such period or
periods as he or she thinks fit.”;

(c) for paragraph (4) substitute—

“(4) The answers lodged under paragraph (1)(b){i¥st be in numbered paragraphs and
respond to the statement referred to in rule 16A.".

(8) After rule 18 insert—

“List of witnesses etc.
18A. Not later than 7 days prior to the pre-proof hagithe parties shall lodge in process
and intimate to all other parties—

(a) a list of the witnesses, including expert wsses, they intend to call and whose
evidence they intend to rely on at proof;

(b) all documents upon which they intend to relpraiof;
(c) anotice of agreed facts;
(d) a notice of disputed issues.”.
(9) In rule 19 (pre-proof hearing)—
(a) for paragraph (2) substitute—
“(2) At the pre-proof hearing the sheriff must cioles—

(a) the extent to which the parties have compligt any orders made by the sheriff
under rule 18;

(b) the extent to which further information or orslare required in respect of matters
referred to in rule 18;

(c) the state of preparation of the parties;
(d) the availability of witnesses;
(e) the nature of productions.

(2A) At the pre-proof hearing the sheriff must at@mia, so far as is reasonably
practicable, whether the case is likely to prodeeproof on the date fixed for that purpose,
whether the appropriate number of days have bdewed and if further days may be
required.”;

(b) in paragraph (3)—
(i) omit subparagraph (c);



(ii) at the end of subparagraph (d) insert “includirgfrieting the issues for proof and,
on the motion of either party, on cause shown, fothe sheriff's own motion,
excluding specified documents, reports and/or sire from proof”.

(10) For rule 20 (proof to be taken continuously) subtei—

“Proof

20—(1) A proof shall be taken on the allocated dayd aarties shall adhere to the

estimates provided under rule 18(1)(b)(v) or 19(R)but the sheriff may adjourn the diet
from time to time.

(2) Except where the sheriff otherwise directshat proof no withesses other than those
named on a witness list may be called to give exidé.

4—(1) Chapter 4 of the Adoption Rules (permanencei®) is amended in accordance with the
following subparagraphs.
(2) In rule 33 (intimation of application)—

(@) in paragraph (1)(a) after “hearing” insert “, whichust take place (except on cause
shown)”;

(b) in paragraph (1)(b) and (c) for “a copy of the pat” in every case substitute “a service
copy of the petition in Form 11A”;

(c) in paragraph (1)(e) after “such other person” in%and in such terms”.
(3) In rule 34 (form of response)—

(a) the existing paragraph becomes paragraph (1);

(b) after paragraph (1) insert—

“(2) A form of response lodged under paragraphilist be intimated by the respondent
to the petitioner at the time of lodging.”.

(4) After rule 34 (form of response) insert—

“Opposed applications

34A. Within 14 days of a form of response being lodged, petitioner shall lodge and
intimate to all other parties a brief statemenhiimbered paragraphs setting out the facts
upon which the petitioner intends to rely includangerments in relation to—

(a) considerations under section 14 of the 2007 Act
(b) ancillary provisions under section 82 of th®@2@ct;
(c) conditions under section 83 of the 2007 Act;
(d) conditions and considerations under sectionf&4e 2007 Act.”.
(5) In rule 35 (preliminary hearing)—
(a) for paragraph (1)(b) substitute—
“(b) if a form of response has been lodged—

(i) ascertain the nature of the issues in dispirteluding any questions of
admissibility of evidence or any legal issues;

(i) ascertain the names of all witnesses, incigdexpert witnesses, parties intend
to call and whose evidence they intend to relytqoreof;

(iif) consider the scope for use of affidavits astier documents in place of oral
evidence;

(iv) consider whether sanction is sought for thpkyment of counsel;

(v) consider the reasonable estimate of time roketlg each party for
examination-in-chief, cross-examination and subiomnss



(vi) order the lodging of joint minutes of agreemeaffidavits, expert reports and
any other documents within such period as the $lersiders appropriate;

(vii) fix a diet of proof not less than 12 and mobre than 16 weeks after the date
of the preliminary hearing or any continuation #wafrunless, on cause shown,
a longer period is appropriate;

(viii) fix a pre-proof hearing not less than 6 amat more than 8 weeks before the
diet of proof;

(ix) order answers to the statement referred twli@ 34A to be lodged within 14
days of the date of the preliminary hearing or emytinuation thereof or such
other period as the sheriff considers appropraate;

(x) ascertain from the parties what, if any, expevidence is required and
consider the scope for joint instruction of a sengkpert.”;

(b) for paragraph (2) substitute—

“(2) The sheriff may, if satisfied that there isfffzient reason for doing so for the
expeditious resolution of the cause, continue tleimpinary hearing for such period or
periods as he or she thinks fit.”;

(c) for paragraph (4) substitute—

“(4) The answers lodged under paragraph (1)(b){ixst be in numbered paragraphs and
respond to the statement referred to in rule 34A.".

(6) After rule 35 insert—

“List of witnesses etc.
35A. Not later than 7 days prior to the pre-proof hagthe parties shall lodge in process
and intimate to all other parties—

(@) a list of the witnesses, including expert wises, they intend to call and whose
evidence they intend to rely on at proof;

(b) all documents upon which they intend to relpriof;
(c) anotice of agreed facts;
(d) a notice of disputed issues.”.
(7) In rule 36 (pre-proof hearing)—
(a) for paragraph (2) substitute—
“(2) At the pre-proof hearing the sheriff must cioles—

(a) the extent to which the parties have compli@t any orders made by the sheriff
under rule 35;

(b) the extent to which further information or orsl@re required in respect of matters
referred to in rule 35;

(c) the state of preparation of the parties;
(d) the availability of witnesses;
(e) the nature of productions.

(2A) At the pre-proof hearing the sheriff must atme, so far as is reasonably
practicable, whether the case is likely to prodeeproof on the date fixed for that purpose,
whether the appropriate number of days have bdewed and if further days may be
required.”;

(b) in paragraph (3)—
(i) omit subparagraph (c);
(i) at the end of subparagraph (d) insert “includirgfrieting the issues for proof and,

on the motion of either party, on cause shown, fothe sheriff's own motion,
excluding specified documents, reports and/or sges from proof”.



(8) For rule 37 (proof to be taken continuously) subsi—

“Proof

37—(1) A proof shall be taken on the allocated dagyd parties shall adhere to the
estimates provided under rule 35(1)(b)(v) or 3a{R)but the sheriff may adjourn the diet
from time to time.

(2) Except where the sheriff otherwise directshat proof no witnesses other than those
named on a witness list may be called to give enddé.

(9) In rule 44 (duties of reporting officer and curaddritem), after paragraph (1)(c)(ii) insert—
“(ila) ascertain whether that person consenthéaiaking of an adoption order;”.
5—(1) The Appendix to the Adoption Rules (forms) dmended in accordance with the
following subparagraphs.

(2) After the following forms insert the relevant forrest out in the Schedule to this Act of
Sederunt—

(a) after Form 1 insert Form 1A,
(b) after Form 2 insert Form 2A,;
(c) after Form 11 insert Form 11A.

(3) In the following forms for “COPY OF THE PETITIONWhether expressed in capitals or
lower case) substitute “service copy of the petitie

(&) Form 5;
(b) Form 6;
(c) Form7;
(d) Form 12;
(e) Form 13;
() Form 14.

Transitional and saving provision

6. The Adoption Rules and the Ordinary Cause Ruleshag applied immediately before
3rd June 2013 continue to have effect for the psepof any proceedings raised but not
determined prior to that date.

BRIAN GILL
Lord President
I.P.D.
Edinburgh
30th April 2013



SCHEDULE Paragraph 5(2)

Form 1A

Rule 14(1)(b) and (d)

SERVICE COPY APPLICATION FOR AN ADOPTION ORDER UNDE R
SECTION 29 OR 30 OF THE ADOPTION AND CHILDREN (SCOT LAND)

*delete as
appropriate

ACT 2007
Petition of
[A B e (full name of first pa&tioner)
............................................................ (insert any previous surna(s))
*and
[CD.] i (full name of second pgtiner)
............................................................ (insert any previous surna(s))
................................................................................ (insert address)
*[or serial number where allocated] ..........coveiii i,

for authority to adopt the child

(insert full name of child as shown on birth deréte)

Who Was born ON ..o (insert childiate of birth)

The petitioner(s) crave(s) the court to make ayptdn order in his/her/their favour
under section 290f 30] of the Adoption and Children (Scotland) Act0Z0Q in
relation to the child

*and to dispense with the coNsSent Of..........coooiiiiii i e e

(insert the name(s) of the natural parent(s) .........coveeiiiiiiie i,

onthe ground that ...... ..o e

(Sgned)

[ Petitioner or solicitor to the petitioner or
sheriff clerk]

[Address]

(Date)



Form 2A

Rule 14(1)(c)

SERVICE COPY APPLICATION FOR AN ORDER UNDER SECTION 59(1)
OF THE ADOPTION AND CHILDREN (SCOTLAND) ACT 2007

Petition of

[A B e (full name of first pa&tioner)
............................................................ (insert any previous surna(s))
*delete as *and
appropriate
D ull name of second pttiner
[C.D] (full f d patiner)
............................................................ (insert any previous surna(s))
................................................................................ (insert address)
*[or serial number where allocated] ..........coveii i

for an order vesting in *him/her/them the paren¢éaponsibilities and parental
rights relating to the child

(insert full name of child as shown on birth dexate)
Who Was born ON ..., (insert childiate of birth)

The petitioner(s) crave(s) the court to make aeovesting in him/her/them the
parental responsibilities and parental rights latien to the child
*and to dispense with the consSent Of..........cooiiiiii it e e

(Sgned)

[ Petitioner or solicitor to the petitioner or
sheriff clerk]

[Address]

(Date)

10



Form 11A

Rule 33(1)(b) and (c)

SERVICE COPY APPLICATION FOR A PERMANENCE ORDER UND ER
SECTION 80 OF THE ADOPTION AND CHILDREN (SCOTLAND) ACT 2007

*delete as
appropriate

Petition of

72 = 7 PPN
(designation of local authority)

(insert full name of child as shown on birth deréte)
WhOWas born on .........ccooviiiiiie e, (insert child’s éatf birth)
............................................................ (insert child’s present adzbs)

*[or serial number where allocated]

The petitioner craves the court to make a permanerder under section 80 of
the Adoption and Children (Scotland) Act 2007,etation to the child including
the mandatory provision

*and to include the following ancillary provisiofissert ancillary provisions
sought in terms of section 82 of the Adoption and Children (Scotland) Act 2007)

*and to include in that order provision grantingteority for the child to be
adopted

*and to dispense with the consent of ..........c.ooviiii i e e,

(insert the name(s) of the parent(s) or guard)an(Ss............cccveveveinveenenen.

onthe ground that ...... ... e

(Sgned)

[ Petitioner or solicitor to the petitioner or
sheriff clerk]

[Address]

(Date)

11



EXPLANATORY NOTE
(This note is not part of the Act of Sederunt)

This Act of Sederunt inserts new rules into theitad/ Cause Rules and Adoption Rules to
provide for enhanced judicial case managementriaioecases. The majority of these changes are
being made to address some of the concerns rajsétebSupreme Court iNJDB v JEG and
another [2012] UKSC 21 an@NSand another v ML [2012] UKSC 30.

Paragraph 2 inserts new Chapter 33AA into the @rgiCause Rules. The new Chapter applies
where a cause is proceeding to proof or proof leeforswer in respect of a crave for an order
under section 11 of the Children (Scotland) Act3.99

In such cases a case management hearing will nofixdmk in accordance with rule 33AA.2.
New rule 33AA.4 sets out the matters to be adddeaséhe case management hearing; in general
terms the purpose of the case management heariagalw the sheriff to understand the scope
of the case and draw out any issues that may affiectonduct of the proof [or proof before
answer]. Based on the information provided at giseananagement hearing the sheriff will fix a
diet for proof or a proof before answer, which diét only be extended or varied on exceptional
cause shown.

New rule 33AA.3 provides that in advance of theecamnagement hearing parties are required
to hold a pre-hearing conference to discuss settignagree matters not in dispute and discuss the
information that the sheriff will require at theseamanagement hearing. The pursuer is required to
lodge a joint minute of the pre-hearing confereincadvance of the case management hearing, or
explain to the sheriff why such a minute has nernbledged.

Paragraph 3 amends Chapter 2 of the Schedule tddbption Rules in respect of adoption
orders to provide for enhanced judicial case mamage at the preliminary hearing and pre-proof
hearing in similar terms to what is being providethe Ordinary Cause Rules.

Paragraph 4 amends Chapter 4 of the Schedule #ditygtion Rules in similar terms in respect
of permanence orders.

Paragraph 5 provides for new forms of service cpptitions in respect of applications for
orders under section 29, 30, 59(1) or 80 of theptido and Children (Scotland) Act 2007. The
new forms have been designed to alleviate condrasbirth parents are currently receiving
unnecessarily detailed personal information abpptieants.

Paragraph 6 contains a transitional and savingigicow

This Act of Sederunt comes into force on 3rd Junk32
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