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Employment Protection
 (Consolidation) Act 1978
“ 1978 CHAPTER 44 .

An Act to consolidate certain enactments relating to
rights of employees arising out of their employment;
and certain enactments relating to the insolvency of
employers; to industrial tribunals; to recoupment of
certain benefits; to conciliation officers; and to the
Employment Appeal Tribunal. [31st July 1978]

E IT ENACTED by the Queen’s most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament

assembled, and by the authority of the same, as follows:—

PART I
PARTICULARS OF TERMS OF EMPLOYMENT

Written particulars of terms of employment

1.—(1) Not later than thirteen weeks after the beginning of Written
an employee’s period of employment with an employer, the particulars of
employer shall give to the employee a written statement in ‘efmls of
accordance with the following provisions of this section. employmeat.

(2) An employer shall in a statement under this section—
(a) identify the parties ;
(b) specify the date when the employment began ;

(c) state whether any employment with a previous employer
counts as part of the employee’s continuous period of
employment, and, if so, specify the date when the
continuous period of employment began. «

(3) A statement under this section shall contain the following
particulars of the terms of employment as at a specified date
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Parrl  not more than one week before the statement is given, that is
to say—

(@) the scale or rate of remuneration, or the method of
calculating remuneration,

(b) the intervals at which remuneration is paid (that is,
whether weekly or monthly or by some other period),

(¢) any terms and conditions relating to hours of work
(including any terms and conditions relating to normal
working hours),

(d) any terms and conditions relating to—

() entitlement to holidays, including public
holidays, and holiday pay (the particulars given being
sufficient to enable the employee’s entitlement, in-
cluding any entitlement to accrued holiday pay on
the termination of employment, to be precisely
calculated),

(i) incapacity for work due to sickness or injury,
including any provision for sick pay,

(iii) pensions and pension schemes,

(e) the length of notice which the employee is obliged to
give and entitled to receive to determine his contract
of employment, and :

() the title of the job which the employee is employed to
do:

Provided that paragraph (d)(iii) shall not apply to the em-
ployees of any body or authority if the employees’ pension rights
depend on the terms of a pension scheme established under any
provision contained in or having effect under an Act of Parlia-
ment and the body or authority are required by any such
provision to give to new employees information concerning their
pension rights, or concerning the determination of questions
affecting their pension rights.

(4) Subject to subsection (5), every statement given to an
employee under this section shall include a note—

(@) specifying any disciplinary rules applicable to the em-
ployee, or referring to a document which is reasonably
aclcessxble to the employee and which specifies such
rules ;

(b) specifying, by description or otherwise-—

() a person to whom the employee can apply if
he is dissatisfied with any disciplinary decision relat-
ing to him ; and

(i) a person to whqm the employee can apply for
the purpose of seeking redress of any grievance
relating to his employment,

and the manner in which any such application should
be made ;
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(c) where there are further steps consequent upon any such  Part I
application, explaining those steps or referring to a
document which is reasonably accessible to the em-
ployee and which explains them ; and

(d) stating whether a contracting-out certificate is in force
for the employment in respect of which the statement
is given.

(5) The provisions of paragraphs (a) to (¢) of subsection (4)
shall not apply to rules, disciplinary decisions, grievances or
procedures relating to health or safety at work.

(6) The definition of week given by section 153(1) does not
apply for the purposes of this section.

2.—(1) If there are no particulars to be entered under any Supplementary
of the heads of paragraph (d) of subsection (3) of section 1, provisions
or under any of the other provisions of section 1(2) and (3), relating to

statements
that fact shall be stated. under s. 1.

(2) If the contract is for a fixed term, the statement given
under section 1 shall state the date when the contract expires.

(3) A statement given under section 1 may, for all or any
of the particulars to be given by the statement, refer the em-
ployee to some document which the employee has reasonable
opportunities of reading in the course of his employment or
which is made reasonably accessible to him in some other way.

(4) If not more than six months after the termination of an
employee’s period of employment, a further period of employ-
ment is begun with the same employer, and the terms of employ-
ment are the same, no statement need be given under section
1 in respect of the second period of employment, but without
prejudice to the operation of subsection (1) of section 4 if there
is a change in the terms of employment.

3.—(1) Subject to the following provisions of this section, Certain
no account shall be taken under section 1 of employment hours of
during any period when the hours of employment are normally f(‘)ngi"ym"n‘
less than sixteen hours weekly. disregarded.

(2) If the employee’s relations with his employer cease to
be governed by a contract which normally involves work for
sixteen hours or more weekly and become governed by a contract
which normally involves employment for eight hours or more,
but less than sixteen hours, weekly, the employee shall never-
theless for a period of twenty-six weeks (computed in accordance
with subsection (3)) be treated for the purposes of subsection
(1) as if his contract normally involved employment for sixteen

hours or more weekly.
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Parr I (3) In computing the said period of twenty-six weeks no
account shall be taken of any week— - o

" (a) during which the employee is in fact employed for
sixteen hours or more ; ‘

(b) during which the employee takes part in a strike (as
defined in paragraph 24 of Schedule 13) or is absent
from work because of a lock-out (as so defined) by his
employer ; or , :

(¢) during which there is no contract of employment but

.. which, by virtue of paragraph 9(1) of Schedule 13,

counts in computing a period of continuous employ-
ment.

(4) An employee whose relations with his employer are
governed by a contract of employment which normally involves
employment for eight hours or more, but less than sixteen hours,

. weekly shall nevertheless, if he has been continuously employed
for a period of five years or more, be treated for the purposes
of subsection (1) as if his contract normally involved employ-
ment for sixteen hours or more weekly.

Changes in 4.—(1) If after the date to which a statement given under

terms of section 1 relates there is a change in the terms of employment

employment. ¢35 be included, or referred to, in that statement the employer
shall, not more than one month after the change, inform the
employee of the nature of the change by a written statement
and, if he does not leave a copy of the statement with the
employee, shall preserve the statement and ensure that the
employee has reasonable opportunities of reading it in the course
of his employment, or that it is made reasonably accessible to
him in some other way. ‘

(2) A statement given under subsection (1) may, for all or
any of the particulars to be given by the statement, refer the
employee to some document which the employee has reasonable
- opportunities of reading in the course of his employment, or
which is made reasonably accessible to him in some other way.

(3) If, in referring in the statement given under section 1 or
under subsection (1) of this section to any such document, the
employer indicates to the employee that future changes in the
terms of which the particulars are given in the document will be
entered up in the document (or recorded by some other means
for the information of persons referring to the document), the
employer need not under subsection (1) inform the employee of
any such change if it is duly entered up or recorded not later
than one month after the change is made.
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(4) Where, after an employer has given to an employee a  parrI
written statement in accordance with section. 1— ' : ‘

(a) the name of the employer (whether an individual or a
body corporate or partnership) is changed, without
any change in the identity of the employer, or

(b) the identity of the employer is changed, in such circum-
stances that, in accordance with section 139(7) or para-
graph 17 or paragraph 18 of Schedule 13, the continuity
of the employee’s period of employment is not broken,

and (in either case) the change does not involve any change
in the terms (other than the names of the parties) included or
referred to in the statement, then, the person who, immediately
after the change, is the employer shall not be required to give
to the employee a statement in accordance with section 1, but,
subject to subsection (5), the change shall be treated as a change
falling within subsection (1) of this section.

"(5) A written statement under this section which informs an
employee of such a change in his terms of employment as is
" referred to in subsection (4)(b) shall specify the date on which
the employee’s continuous period of employment began.

- 8. Sections 1 and 4 shall not apply to an employee if and Exclusion of
so long as the following conditions are* fulfilled in relation to certain

him, that is to say-— :frliltti;agct!‘m
(a) the employee’s contract of employment is a contract
which has been reduced to writing in one or more
documents and which contains express terms affording
the particulars to be given under each of the para-
graphs in subsection (3) of section 1, and under each

head of paragraph (d) of that subsection ; :

(b) there has been given to the employee a copy of the
eontract (with any variations made from time to time),
or he has reasonable opportunities of reading such a
copy in the course of his employment, or such a copy
is made reasonably accessible to him in some other
way ; and :

(o) such a note as is mentioned in section 1(4) has been
given to the employee or he has reasonable opportuni-
ties of reading such a note in the course of his employ-
ment or such a note is made reasonably accessible to
him in some other way:

Provided that if at any time after the beginning of an
employee’s period of employment these conditions cease to be
fulfilled in relation to him, the employer shall give the employee
a written statement under section 1 not more than one month
after that time.
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6. The Secretary of State may by order provide that section 1
shall have effect as if such further particulars as may be
specified in the order were included in the particulars to be
included in a statement under that section, and, for that pur-
pose, the order may include such provisions amending section
1(1), ) and (3) as appear to the Secretary of State to be
expedient.

7.—(1) The Secretary of State may by order provide that
this Part and Schedule 13 shall have effect as if—

(@) for each of the references to sixteen hours in section
3 and in paragraphs 3 to 7 of Schedule 13 there
were substituted a reference to such other number of
hours less than sixteen as may be specified in the order ;
and

(b) as if for each of the references to eight hours in sec-
tion 3 and in paragraphs 6 and 7 of Schedule 13
there were substituted a reference to such other num-
ber of hours less than eight as may be specified in the
order.

(2) An order under subsection (1) shall not be made unless a
draft of the order has been laid before Parliament and approved
by resolution of each Hpuse.

Itemised pay statements

8. Every employee shall have the right to be given by his
employer at or before the time at which any payment of wages
or salary is made to him an itemised pay statement, in writing,
containing the following particulars, that is to say,—

(@) the gross amount of the wages or salary ;

(b) the amounts of any variable and, subject to section 9,
any fixed deductions from that gross amount and the
purposes for which they are made ;

(¢) the net amount of wages or salary payable ; and

(d) where different parts of the net amount are paid in
different ways, the amount and method of payment of
each part-payment.

9.—(1) A pay statement given in accorddance with section 8
need not contain separate particulars of a fixed deduction if it
contains instead an aggregate amount of fixed deductions,
including that deduction, and the employer has given to the
employee, at or before the time at which that pay statement
is given, a standing statement of fixed deductions, in writing,
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which contains the following particulars of each deduction  ParTI
comprised in that aggregate amount, that is to say,—

(a) the amount of the deduction ;
(b) the intervals at which the deduction is to be made ; and
(¢) the purpose for which it is made,

and which, in,. accordance with subsection (4), is effective at
the date on which the pay statement is given.

(2) A standing statement of fixed deductions may be amended,
whether by addition of a new deduction or by a change in the
particulars or cancellation of an existing deduction, by notice
in writing, containing particulars of the amendment, given by
the employer to the employee. ‘

(3) An employer who has given to an employee a standing
statement of fixed deductions shall, within the period of twelve
months beginning with the date on which the first standing
statement was given and at intervals of not more than twelve
months thereafter, re-issue it in a consolidated form incorpor-
ating any amendments notified in accordance with subsection (2).

4) A standing statement of fixed deductions shall become
effective, for the purposes of subsection (1), on the date on
which it is given to the employee and shall cease to have effect
on the expiration of the period of twelve months beginning with
that date, or, where it is re-issued in accordance with subsec-
tion (3), the expiration of the period of twelve months beginning
with the date on which it was last re-issued.

10. The Secretary of State may by order— Powefi to .
(@) vary the provisions of sections 8 and 9 as to the o

particulars which must be included in a pay statement
or a standing statement of fixed deductions by adding
items to or removing items from the particulars listed in
those sections or by amending any such particulars ;
and ‘

(b) vary the provisions of section 9(3) and (4) so as to
shorten or extend the periods of twelve months referred
to in those subsections, or those periods as varied from
time to time under this séction.

Enforcement of rights under Part 1

11.—(1) Where an employer does not give an employee a References to
statement as required by section 1 or 4(1) or 8§, the lﬂ%usmal
employéee may require a reference to be made to an industrial tribunals,
tribunal to determine what particulars ought to have been in-
cluded or referred to in a statement so as to comply with the
requirements of the relevant section.
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(2) Where— : ‘
(@) a statement purporting to be a statement under section
1 or 4(1), or ,
(b) a pay statement, or a standing statement of fixed deduc-
tions, purporting to comply with section 8 or 9(I),

has been given to an employee, and a question arises as to
the particulars which ought to have been included or referred
to in the statement so as to comply with the requirements of
this Part, either the employer or the employee may require that
question to be referred to and determined by an industrial
tribunal.

(3) Where a statement under section 1 or 4(1) given by
an employer to an employee contains such an indication as is
mentioned in section 4(3), and ‘

(@) any particulars purporting to be particulars of a change

" to which that indication relates are entered up or

_recorded in accordance with that indication, and
" (b) a question arises as to the particulars which ought to
: have been so entered up or recorded, ' ‘
either the employer or the employee may require .that question
to. be referred to and determined by an industrial tribunal.

“(4) In this section, a question as to the particulars which ought
to have been included— ‘ o

(@) in a pay statement, or in a standing statement of fixed
deductions, does not include a question solely as to
the accuracy of an amount stated in any such par-
ticulars ; » : ,

(b) in a note under section 1(4), does not include any
‘question whether the employment is, has been or will
be contracted-out employment for the purposes of Part
III of the Social Security Pensions Act 1975.

(5) Where, on a reference under subsection (1), an industrial
tribunal determines particulars as being those which ought to
have been included or referred to in a statement given under
section 1 or 4(1) the employer shall be deemed to have given
to the employee a statement in which those particulars were
incgudefl. or referred to, as specified in the decision of the
tribunal.

(6) On determining a reference under subsection (2)(a), an
industrial tribunal may either confirm the particulars as included
or referred to in .the statement given by the employer, or may
amend those particulars, or may substitute other particulars for
them, as the tribunal may determine to be appropriate ; and the
statement shall be deemed to have been given by the employer
to the employee in accordance with the decision of the tribunal.
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(7) On determining a reference under subsection (3), an indus-
trial tribunal may either confirm the particulars to which the
reference relates, or may amend those particulars or may sub-
stitute other particulars for them, as the tribunal may determine
to be appropriate ; and particulars of the change to which the
reference relates shall be deemed to have been entered up or
recorded in accordance with the decision of the tribunal.

(8) Where on a reference under this section an industrial tri-
bunal finds that an employer has failed to give an employee any
pay statement in accordance with section 8 or that a pay state-
ment or standing statement of fixed deductions does not, in rela-
tion to a deduction, contain the particulars required to be included
in that statement by that section or section 9(1)-—

(a) the tribunal shall make a declaration to that effect ; and

(b) where the tribunal further finds that any unnotified
deductions have been made from the pay of the em-

. ployee during the period of thirteen weeks immediately

. preceding the date of the application for the reference
~ (whether or not the deductions were made in breach of
the contract of employment), the tribunal may order

the employer to pay the employee a sum not exceeding

the aggregate of the unnotified deductions so made.

In this subsection “ unnotified deduction  means a deduction
made without the employer giving the employee, in any pay
statement or standing statement of fixed deductions, the particu-
lars of that deduction required by section 8 or 9(1). '

(9 An industrial tribunal shall not entertain a reference
under this section in a case where the employment to which the
reference relates has ceased unless an application requiring the
reference to be made was made before the end of
the period of three months beginning with the date on which
the employment ceased.

PArT II
RicuTs ARISING IN COURSE OF EMPLOYMENT
Guarantee payments

PArT I

12.—(1) Where an employee throughout a day during any Right to
part of which he would normally be required to work in accord- guarantee
ance with his contract of employment is not provided with work Payment.

by his employer by reason of— o
@ a diminution in the requirements of the employer’s. busi-

ness for work of the kind which the employee-is em-

ployed to do, or
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(b) any other occurrence affecting the normal working of the
employer’s business in relation to work of the kind
which the employee is employed to do,

he shall, subject to the following provisions of this Act, be
entitled to be paid by his employer a payment, referred to in
this Act as a guarantee payment, in respect of that day, and in
this section and sections 13 and 16—

() such a day is referred to as a * workless day ”, and
(i) “ workless period > has a corresponding meaning.

(2) In this section and sections 13 to 17, “ day” means the
period of twentyfour hours from midnight to midnight, and
where a period of employment begun on any day extends over
midnight into the following day, or would normally so extend,
then—

(a) if the employment before midnight is, or would normally
be, of longer duration than that after midnight, that
period of employment shall be treated as falling wholly
on the first day; and

(b) in any other case, that period of employment shall be
treated as falling wholly on the second day.

13.—(1) An employee shall not be entitled to a guarantee
payment in respect of a workless day if the failure to provide him
with work occurs in consequence of a trade dispute involving
any employee of his employer or of an associated employer.:

(2) An employee shall not be entitled to a guarantee payment
in respect of a workless day if—

(@) his employer has offered to provide alternative work for
that day which is suitable in all the circumstances
whether or not work which the employee is under his
contract employed to perform, and the employee has
unreasonably refused that offer ; or

(b) he does not comply with reasonable requirements im-
posed by his employer with a view to ensuring that his
services are available.

14.—(1) Subject to the limits set by section 15, the amount
of a guarantee payment payable to an employee in respect of
any day shall be the sum produced by multiplying the number of
normal working hours on that day by the guaranteed hourly rate,
and, accordingly, no guarantee payment shall be payable to an

cmploye_e in whose case there are no normal working hours on
the day in question. -
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(2) Subject to subsection (3), the guaranteed hourly rate in
relation to an employee shall be the amount of one week’s pay
divided by—

(a) the number of normal working hours in a week for that
employee when employed under the contract of employ-
ment in force on the day in respect of which the
guarantee payment is payable ; or

(b) where the number of such normal working hours differs
from week to week or over a longer period, the average
number of such hours calculated by dividing by twelve
the total number of the employee’s normal working
hours during the period of twelve weeks ending with
the last complete week before the day in respect of
which the guarantee payment is payable; or

(c) in a case falling within paragraph (b) but where the
employee has not been employed for a sufficient period
to enable the calculation to be made under that para-
graph, a number which fairly represents the number
of normal working hours in a week having regard to
such of the following considerations as are appropriate
in the circumstances, that is to say,—

(i) the average number of normal working hours
in a week which the employee could expect in accord-
ance with the terms of his contract ;

(i) the average number of such hours of other
employees engaged in relevant comparable employ-
ment with the same employer.

(3) If in any case an employee’s contract has been varied, or 2
new contract has been entered into, in connection with a period
of short-time working, subsection (2) shall have effect as if for the
reference to the day in respect of which the guarantee payment
is payable there was substituted a reference to the last day on
which the original contract was in force.

15.
employee in respect of any day shall not exceed £6-60.

Part I

(1) The amount of a guarantee payment payable to an yimis on
amount of and

. titlement
(2) An employee shall not be entitled to guarantee payments ?3 ;umee

in respect of more than the specified number of days in any one payment.

of the relevant periods, that is to say, the periods of three
months commencing on 1st February, 1st May, 1st August and
1st November in each year.

(3) The specified number of days for the purposes of sub-
section (2) shall be, subject to subsection (4),—

(@) the number of days, not exceeding five, on which the
employee normally works in a week under the contract
of employment in force on the day in respect of which
the guarantee payment is claimed ; or

11
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(b) where that number of days varies from week to week
or over a longer period, the average number of such
days, not exceeding five, calculated by dividing by
twelve the total number of such days during the period
of twelve weeks ending with the last complete week
before the day in respect of which the guarantee pay-
ment is claimed. and rounding up the resulting figure
to the next whole number ; or

(¢). in a case falling within paragraph (b) but where the
employee has not been employed for a sufficient period

" to enable the calculation to be made under that
paragraph, a number which fairly represents the num-
_ber of the employee’s normal working days in a week,
not exceeding five, having regard to such of the follow-
 ing considerations as are appropriate in the circum-
. stances, that is to say,— . o ‘
() the average number of normal working days
in a week which the employee.could expect in
accordance with the terms of his contract ;

. (i) the average number of such days of other

employees engaged in relevant comparable employ-

- ment with the same employer.

" (4) If in any case an employee’s contract has been varied, or
a new contract has been entered into, in connection with a period
of short-time working, subsection (3) shall have effect as if for
the references to the day in respect of which the guarantee’
payment is claimed there were substituted references to the last
day on which the original contract was in force. o

(5) The Secretary of State may vary any of the limits referred
to in this section, and may in particular vary the relevant periods
referred to in subsection (2), after a review under section 148,
by order made in accordance with that section.

16.—(1) Subject to subsection (2), a right to a guarantee
payment shall not affect any right of an employee in relation
to remuneration under his contract of employment (in this
section referred to as “contractual remuneration ™).

(2) Any contractual remuneration paid to an employee in
respect of a workless day shall go towards discharging any
liability of the employer to pay a guarantee payment in respect of
that day, and conversely any guarantee payment paid in respect
of a day shall go towards discharging any Lability of the
employer to pay contractual remuneration in respect of that day.

(3) For the purposes of subsection (2), contractual remunera-
tion shall be treated as paid in respect of a workless day—

(@) where it is expressed to be calculated or payable by
‘reference to that day or any part of that day, to
the extent that it is so expressed ; and
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(b) in any other case, to the extent that it represents
guaranteed remuneration, rather than remuneration for
work actually done, and is referable to that day when
apportioned rateably between that day and any other

- workless period falling within the period in respect of
which the remuneration is paid.

(4) The Secretary of State may by order provide that in
relation to any. description of employees the provisions of
sections 12(2), 14 and 15(3) (as originally enacted or as varied
under section 15(5)) and of subsections (1) to (3), and, so far as
they apply for the purposes of those provisions, the provisions
of Schedule 14 shall have effect subject to such modifications
and adaptations as may be prescribed by the order.

Part II

13

17.—(1) Ah,eniployee may vpresent a compléiht to an indus- Complaint to
trial tribunal that his employer has failed to pay the whole or industrial
any part of a guarantee payment to which the employee is tribunal.

entitled. e

 {2) An industrial tribunal shall not entertain a- complaint
relating to a guarantee payment in respect of any day unless
the complaint is presented to the tribunal before the end of
the period of three months beginning with that day or within
such further period as the tribunal considers reasonable in a
case where it is satisfied that it was not reasonably practicable
for the complaint to be presented within the period of three
months. : BRI ~

(3) Where an industrial tribunal finds a complaint under sub-
section (1) well-founded, the tribunal shall order the employer
to pay the complainant the amount of guarantee payment which
it finds is due to him.

18.—(1) If at any time there is in force a collective agreement, Exemption
or a wages order, whereby employees to whom the agreement or orders.

order relates have a right to guaranteed remuneration and on
the application of all the parties to the agreement or, as the case
may be, of the council or Board making the order, the appro-
priate Minister, having regard to the provisions of the agree-
ment or order, is satisfied that section 12 should not apply to
those employees, he may make an order under this secgion
excluding those employees from the operation of that section.

(2) In subsection (1), a wages order means an order made under
any of the following provisions, that is to say—
(@) section 11 of the Wages Councils Act 1959;
(b) section 3 of the Agricultural Wages Act 1948;
(c) section 3 of the Agricultural Wages (Scotland) Act 1949.

1959 c. 69.
1948 ¢. 47,
1949 c.-30.
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(3) In subsection (1), “the appropriate Minister ” means—

(a) as respects a collective agreement or such an order as is

referred to in subsection (2)(a) or (c), the Secretary of
State ;

(b) as respects such an order as is referred to in subsection
(2)(b), the Minister of Agriculture, Fisheries and Food.

(4) The Secretary of State shall not make an order under
this section in respect of an agreement unless—

(a) the agreement provides for procedures to be followed
(whether by arbitration or otherwise) in cases where
an employee claims that his employer has failed to
pay the whole or any part of any guaranteed remunera-
tion to which the employee is entitled under the agree-
ment, and that those procedures include a right to
arbitration or adjudication by an independent referee
or body in cases where (by reason of an equality of
votes or otherwise) a decision cannot otherwise be
reached ; or

{b) the agreement indicates that an employee to whom the
agreement relates may present a complaint to an in-
dustrial tribunal that his employer has failed to pay
the whole or any part of any guaranteed remunera-
tion to which the employee is entitled under the agree-
ment ;

and where an order under this section is in force in respect of
such an agreement as is described in paragraph (b) an industrial
tribunal shall have jurisdiction over such a complaint as if it
were a complaint falling within section 17.

(5) Without prejudice to section 154(4), an order under this
section may be varied or revoked by a subsequent order there-
under, whether in pursuance of an application made by alt or
any of the parties to the agreement in question, or, as the case
may be, by the council or Board which made the order in ques-
tion, or without any such application.

Suspension from work on medical grounds

19.—(1) An employee who is suspended from work by his
employer on medical grounds in consequence of—

(@) any requirement imposed by or under any provision of
any enactment or of any instrument made under any
enactment, or

(b) any recommendation in any provision of a code of prac-
tice issued or approved under section 16 of the Health
and Safety at Work etc. Act 1974,
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which is a provision for the time being specified in Schedule 1
shall, subject to the following provisions of this Act, be entitled
to be paid by his employer remuneration while he is so suspended
for a period not exceeding twenty-six weeks.

(2) For the purposes of this section and sections 20 to 22 and
61, an employee shall be regarded as suspended from work
only if, and so long as, he continues to be employed by his
employer, but is not provided with work or does not perform
the work he normally performed before the suspension.

(3) The Secretary of State may by order add provisions to or
remove provisions from the list of specified provisions in
Schedule 1.

Part I1

20.—(I) An embloyee shall not be entitled to remuneration General

under section 19 in respect of any period during which he is
incapable of work by reason of disease or bodily or mental dis-
ablement.

(2) An employee shall not be entitled to remuneration under
section 19 in respect of any period during which—

(@) his employer has offered to provide him with suitable
alternative work, whether or not work which the
employee is under his contract, or was under the con-
tract in force before the suspension, employed to per-
form, and the employee has unreasonably refused to
perform that work ; or

(b) be does not comply with reasonable requirements
imposed by his employer with a view to ensuring that
his services are available.

exclusions
from right
under s. 19,

15

21.—(1) The amount of remuneration payable by an em- Calculation of
ployer to an employee under section 19 shall be a week’s Femuneration.

pay in respect of each week of the period of suspension referred
to in subsection (1) of that section, and if in any week remunera-
tion is payable in respect only of part of that week the amount
of a week’s pay shall be reduced proportionately.

(2) Subject to subsection (3), a right to remuneration under
section 19 shall not affect any right of an employee in relation
to remuneration under his contract of employment (in this section
referred to as “ contractual remuneration ).

(3) Any contractual remuneration paid by an employer to an
employee in respect of any period shall go towards discharging
the employer’s liability under section 19 in respect of that
period, and conversely any payment of remuneration in discharge
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PartII  of an employer’s liability under section 19 in respect of any
period shall go towards discharging any obligation of the
employer to pay contractual remuneration in respect of that
period. .

Complaint to 22.—(1) An employee may present a complaint to an in-

industrial dustrial tribunal that his employer has failed to pay the whole

tribunal. or any part of remuneration to which the employee is entitled
under section 19. : ‘

(2) An industrial tribunal shall not entertain a complaint
relating to remuneration under section 19 in respect of any
day unless the complaint is presented to the tribunal before
the end of the period of three months beginning with that day,
or within such further period as the tribunal considers reasonable
in a case where it is satisfied that it was not reasonably practic-
able for the complaint to be presented within the period of
three months. : ‘ '

(3) Where ar industrial tribunal finds a complaint under sub-
section (1) well-founded the tribunal shall order the employer
to pay the complainant the amount of remuneration which it
finds 1s due to him. . .

o ‘Trade union membership and activities
Tradeunion  23.—(1) Subject to the following provisions of this section,
membership  every employee shall have the right not to have action (short of
and activities. djsmissal) taken against him as an individual by his employer

for the purpose of— o o

(a) preventing or deterring him from being or seeking to
become a member of an independent trade union, or
penalising him for doing so ; or ,

(b) preventing or deterring him from taking part in the
activities of an independent trade union at any appro-

- priate time, or penalising him for doing so ; or

{(c) compelling him to be or become a member of a trade
union which is not independent.

(2) In this section *appropriate time”, in relation to an
employee taking part in any activities of a trade union, means.
time which either—

(@) is outside his working hours, or
(b) is a time within his working hours at which, in accord-
ance with arrangements agreed with, or consent given
by his employer, it is permissible for him to take
. partinthose activities; .
and in this subsection “working hours”, in relation to an
employee, means any time when, in accordance with his contract
of employment, he is required to be at work. ‘
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(3) The provisions of subsection (4) shall have effect in relation  PartII
to an employee—

(@ of the same class as employees for whom it is the
practice in accordance with a union membership agree-
ment to belong to a specified independent trade union
or to one of a number of specified independent trade
unions ; or

(b) not of the same class as described in paragraph (a)
but of the same grade or category as such employees
as are referred to in that paragraph. ‘

(4) In relation to such an employee the right conferred by
subsection (1)(b) in relation to the activities of an independent
trade union shall extend to activities on the employer’s premises
only if that union is a specified union.

(5) For the purposes of this section a trade union—

{(a) shall be taken to be specified for the purposes of, or in
relation to, a union membership agreement if it is
specified in the agreement or is accepted by the parties
to the agreement as being the equivalent of a union so
specified ; and

(b) shall also be treated as so specified if— -

(i) the Advisory, Conciliation and Arbitration
Service has made a recommendation for recognition
of that union covering the employee in question
which is operative within the meaning of section 15
of the Employment Protection Act 1975; or 1975 c. 71.

(ii) the union has referred a recognition issue
covering that employee to the Advisory, Conciliation
and Arbitration Service under section 11 of the said
Act of 1975 and the Service has not declined to pro-
ceed on the reference under section 12 of that Act,
the union has not withdrawn the reference, or from
the reference, and the issue has not been settled or
reported on under that section.

(6) An employee who genuinely objects on grounds of
religious belief to being a member of any trade union whatsoever
shall have the right not to have action (short of dismissal) taken
against him by his employer for the purpose of compelling him
to belong to a trade union.

(7) In this section, unless the context otherwise requires,
references to a trade union include references to a branch or
section of a trade union. »

17
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PART II 24.—(1) An employee may present a complaint to an
Complaint to industrial tribunal on the ground that action has been taken
in_cli)ustrilal against him by his employer in contravention of section 23.
tribunal.

(2) An industrial tribunal shall not entertain a complaint under
subsection (1) unless it is presented to the tribunal before the
end of the period of three months beginning with the date on
which there occurred the action complained of, or where that
action is part of a series of similar actions, the last of those
actions, or within such further period as the tribunal considers
reasonable in a case where it is satisfied that it was not reasonably
practicable for the complaint to be presented within the period
of three months. :

(3) Where the tribunal finds the complaint well-founded it
shall make a declaration to that effect and may make an award
of compensation, calculated in accordance with section 26, to
be paid by the employer to the employee in respect of the action
complained of.

Supple- 25—(1) On a complaint under section 24 it shall be for

mentary the employer to show—

provisions . . .
relating to (a) the purpose for which action was taken against the
complaints complainant ; and

under s. 24.

(b) that the purpuse was not such a purpose as is referred
to in section 23(1)(a) to (c) or (6).

2) In determining on a complaint under section 24, any
question as to whether action was taken by the complainant’s
employer or the purpose for which it was taken, no account shall
be taken of any pressure which, by calling, organising, procuring
or financing a strike or other industrial action, or threatening to
do so, was exercised on the employer to take the action com-
plained of, and that question shall be determined as if no such
pressure had been exercised.

Assessment of  26.—(1) The amount of the compensation awarded by a

g%fgpggi‘:;‘lzfi‘m tribunal on a complaint under section 24 shall be such amount

under s. 24, @S the tribunal considers just and equitable in all the circum-
stances having regard to the infringement of the complainant’s
right under section 23 by the employer’s action complained of
and to any loss sustained by the complainant which is attribut-
able to that action.

(2) The said loss shall be taken to include—

(a) any expenses reasonably incurred by the complainant
m consequence of the action complained of, and

(b) loss of any benefit which he might reasonably be
expected to have had but for that action. '
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(3) In ascertaining the said loss the tribunal shall apply the ParrII
same rule concerning the duty of a person to mitigate his loss
as applies to damages recoverable under the common law of
England and Wales or of Scotland, as the case may be.

(4) In determining the amount of compensation to be awarded
under subsection (1), no account shall be taken of any pressure
as is referred to in section 25(2), and that question shall be
determined as if no such pressure had been exercised.

(5) Where the tribunal finds that the action complained of was
to any extent caused or contributed to by any action of the
complainant it shall reduce the amount of the compensation
by such proportion as it considers just and equitable having
regard to that finding.

Time off work

27.—(1) An employer shall permit an employee of his who Time off for
is an official of an independent trade union recognised by him carrying out
to take time off, subject to and in accordance with subsection (2), gsgeesumon
during the employee’s working hours for the purpose of enabling '
him—

(@) to carry out those duties of his as such an official which
are concerned with industrial relations between his
employer and any associated employer, and their
employees ; or

“(b) to undergo training in aspects of industrial relations
which is—
(i) relevant to the carrying out of those duties;
and

(i) approved by the Trades Union Congress or
by the independent trade union of which he is an
official.

(2) The amount of time off which an employee is to be
permitted to take under this section and the purposes for which,
the occasions on which and any conditions subject to which time
off may be so taken are those that are reasonable in all the cir-
cumstances having regard to any relevant provisions of a Code
of Practice issued by the Advisory, Conciliation and Arbitration
Service under section 6 of the Employment Protection Act 1975. 1975 ¢. 71.

(3) An employer who permits an employee to take time off
under this section for any purpose shall, subject to the following
provisions of this section, pay him for the time taken off for
that purpose in accordance with the permission—

() where the employee’s remuneration for the work he
would ordinarily have been doing during that time
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does not vary with the amount of work done, as lf hc.
‘had workedrjz,lt that work for the whole of that time;

(b) where the employee’s remuneration for that work varies
with the amount of work done, an amount calculated
by reference to the average hourly earnings for that
work.

(4) The average hourly earnings referred to in subsection
(3)(b) shall be the average hourly earnings of the employee
concerned or, if no fair estimate can be made of those earnings,
the average hourly earnings for work of that description of
persons in comparable employment with the same employer or,
if there are no such persons, a figure of average hourly earnings
which is reasonable in the circumstances.

(5) Subject to subsection (6), a right to be paid any amount
under subsection (3) shall not affect any right of an employee
in relation to remuneration under his contract of employment
(in this section referred to as “ contractual remuneration ).

(6) Any contractual remuneration paid to an employee in
respect of a period of time off to which subsection (1) applies
shall go towards discharging any liability of the employer
under subsection (3) in respect of that period, and conversely
any payment of any amount under subsection (3) in respect of a
period shall go towards discharging any liability of the employer
to pay contractual remuneration in respect of that period.

(7) An employee who is an official of an independent trade
union recognised by his employer may present a complaint to
an industrial tribunal that his employer has failed to permit him
to take time off as required by this section or to pay him the
whole or part of any amount so required to be paid.

_ 28.—(1) An employer shall permit an employee of his who
is a member of an appropriate trade union to take time off,
subject to and in accordance with subsection (3), during the
employee’s working hours for the purpose of taking part in any
trade union activity to which this section applies.

(2) In this section “appropriate trade union ”, in relati
OP: , elation to
an_employee of any description, means an independent trade
union which is recognised by his employer in respect of that

description of employee, and the trade unj iviti i
; 1 ] » union acti
this section applies are— vites to which

‘(@) any activities of an appropriate trade uni .
' ; unio
the employee is a member ; and n of which
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(b) any activities, whether or not falling within paragraph

(a), in relation to which the employee is acting as a
representative of such a union,

excluding activities which themselves consist of industrial action
whether or not in contemplation or furtherance of a trade dispute.

(3) The amount of time off which an employee is to be
permitted to take under this section and the purposes for which,
the occasions on which and any conditions subject to which time
off may be so taken are those that are reasonabie in all the
circumstances having regard to any relevant provisions of a Code
of Practice issued by the Advisory, Conciliation and Arbitration
Service under section 6 of the Employment Protection Act 1975.

(4) An employee who is a member of an independent trade
union recognised by his employer may present a complaint to an
industrial tribunal that his employer has failed to permit him to
take time off as required by this section. :

is— :
- (a) a justice of the peace ; :

(b) a member of a local authority ;

(c) a member of any statutory tribunal ;

(d) a member of, in England and Wales, a Regional Health
Authority or Area Health Authority or, in Scotland, a
Health Board ; '

(¢) a member of, in England and Wales, the managing or
governing body of an educational establishment main-
tained by a local education authority, or, in Scotland,
a school or college council or the governing body of a
central institution or a college of education ; or

() a member of, in England and Wales, a water authority
or, in Scotland, river purification board,

to take time off, subject to and in accordance with subsection
(4), during the employee’s working hours for the purposes
of performing any of the duties of his office or, as the case
may be, his duties as such a member.

(2) In subsection {1)—

(@) “local authority” in relation to England and Wales
includes the Common Council of the City of London
but otherwise has the same meaning as in the Local
Government Act 1972, and in relation to Scotland has

29.—(1) An employer shall pefmit an employee of his who

21
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Time off for
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1972 ¢c. 70.

the same meaning as in the Local Government 1973 c. 65.

(Scotland) Act 1973 ;
(b) “Regional Health Authority” and * Area Heflth

Authority > have the same meaning as in the National 1977 c. 49.
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Health Service Act 1977, and “ Health Board” ]qas
the same meaning as in the National Health Service
(Scotland) Act 1972 ;

(¢) “local education authority ” means the authority desig-
nated by section 192(1) of the Local Government Act
1972, “school or college council” means a body
appointed under section 125(1) of the Local Govern-
ment (Scotland) Act 1973, and “ central institution ™
and “ college of education ” have the meanings assigned
to them by section 145(10) and (14) respectively of the
Education (Scotland) Act 1962 ; and

(d) “river purification board ” means a board established
under section 135 of the Local Government (Scotland)
Act 1973.

(3) For the purposes of subsection (1) the duties of a member
of a body referred to in paragraphs (b) to (f) of that subsection
are:—

(a) attendance at a meeting of the body or any of its com-
mittees or sub-committees ;

(b) the doing of any other thing approved by the body,
or anything of a class so approved, for the purpose of
the discharge of the functions of the body or of any
of its committees or sub-committees.

(4) The amount of time off which an employee is to be
permitted to take under this section and the occasions on which
and any conditions subject to which time off may be so taken are
those that are reasonable in all the circumstances having regard,
in particular, to the following: —

(@) how much time off is required for the performance of
the duties of the office or as a member of the body
in question, and how much time off is required for the
performance of the particular duty ;

(b) how much time off the employee has already been per-
mitted under this section or sections 27 and 28 ;

() the circumstances of the employer’s business and the
effect of the employee’s absence on the running of that
business.

(5) The Secretary of State may by order—

(@) modify the provisions of subsection (1) by adding any
office or body to, or removing any office or body from,
that subsection or by altering the description of any
office or body in that subsection ; and

(b) modify the provisions of subsection (3).

(6) An employee may present a complaint to an industrial

tribtinal th_a-t his employer has failed to permit him to take time
off as required by this section.
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30.—(1) An industrial tribunal shall not consider—

Part 11
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(a) a complaint under section 27, 28 or 29 that an employer Provisions as

has failed to permit an employee to take time off ; or

(b) a complaint under section 27 that an employer has
failed to pay an employee the whole or part of any
amount required to be paid under that section ;

unless it is presented within three months of the date when the
failure occurred or within such further period as the tribunal
considers reasonable in a case where it is satisfied that it was
not reasonably practicable for the complaint to be presented
within the period of three months.

(2) Where an industrial tribunal finds any complaint men-
tioned in subsection (1Ma) well-founded, the tribunal shall make
a declaration to that effect and may make an award of com-
pensation to be paid by the employer to the employee which
shall be of such amount as the tribunal considers just and
equitable in all the circumstances having regard to the employer’s
default in failing to permit time off to be taken by the employee
and to any loss sustained by the employee which is attributable
to the matters complained of.

(3) Where on a complaint under section 27 an industrial
tribunal finds that the employer has failed to pay the employee
the whole or part of the amount required to be paid under that
section, the tribunal shall order the employer to pay the employee
the amount which it finds due to him.

31.—(1) An employee who is given notice of dismissal by

to industrial
tribunals.

Time off to

reason of redundancy shall, subject to the following provisions look for work

of this section, be entitled before the expiration of his notice to
be allowed by his employer reasonable time off during the
employee’s working hours in order to look for new employment
or make arrangements for training for future employment.

(2) An employee shall not be entitled to time off under this
section unless, on whichever is the later of the following dates,
that is to say,—

(@) the date on which the notice is due to expire ; or
(b) the date on which it would expire were it the notice
required to be given by section 49(1),
he will have been or, as the case may be, would have been
continuously employed for a period of two years or more.

(3) An employee who is allowed time off during his working
hours under subsection (1) shall, subject to the following provi-
sions of this section, be entitled to be paid remuneration by his
employer for the period of absence at the appropriate hourly
rate. '

or make

arrangements

for training.
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PART II (4) The appropriate hourly rate in relation to an employee
shall be the amount of one week’s pay divided by—

(@) the number of normal working hours in a week for
that employee when employed under the contract of
employment in force on the day when notice was
given ; or

(b) where the number of such normal working hours differs
from week to week or over a longer period, the
average number of such hours calculated by dividing
by twelve the total number of the employee’s normal
working hours during the period of twelve weeks
ending with the last complete week before the day on
which notice was given.

(5) If an employer unreasonably refuses to allow an employee
time of from work under this section, the employee shall,
subject to subsection (9), be entitled to be paid an amount
equal to the remuneration to which he would have been entitled
under subsection (3) if he had been allowed the time off.

(6) An employee may present a complaint to an industrial
tribunal on the ground that his employer has unreasonably
refused to allow him time off under this section or has failed to
pay the whole or any part of any amount to which the employee
is entitled under subsection (3) or (5).

(7) An industrial tribunal shall not entertain a complaint
under subsection (6) unless it is presented to the tribunal within
the period of three months beginning with the day on which it
is alleged that the time off should have been allowed, or within
such further period as the tribunal considers reasonable in a
case where it is satisfied that it was not reasonably practicable
for tlﬁ: complaint to be presented within the period of three
months.

(8) If on a complaint under subsection (6) the tribunal finds
the grounds of the complaint wellfounded it shall make a
declaration to that effect and shall order the employer to pay
to the employee the amount which it finds due to him.

(9) The amount—

(@) of an employer’s liability to pay remuneration under
subsection (3) ; or

(b) which may be ordered by a tribunal to be paid by an
employer under subsection (8),

or, where both paragraphs (a) and () are applicable, the aggre-
gate amount of the labilities referred to in those paragraphs,
shall not exceed, in respect of the notice period of any employee,
two-fifths of week’s pay of that employee. ‘
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(10) Subject to subsection (11), a right to any amount under  PartII
subsection (3) or (5) shall not affect any right of an employee
in relation to remuneration under the contract of employment
(in this section referred to as “ contractual remuneration ”).

(11) Any contractual remuneration paid to an employee in
respect of a period when he takes time off for the purposes
referred to in subsection (1) shall go towards discharging any
liability of the employer to pay remuneration under subsection
(3) in respect of that period, and conversely any payment of
remuneration under subsection (3) in respect of a period shall
go towards discharging any liability of the employer to pay
contractual remuneration in respect of that period.

32.—(1) For the purposes of sections 27 to 31— Provisions

(@) a trade union shall be treated as recognised not only if fgﬂg?ef;emm

it is recognised for the purposes of collective bargain- to 31.
ing, but also if the Advisory, Conciliation and Arbitra-

tion Service has made a recommendation for recogni-

tion which is operative within the meaning of section

15 of the Employment Protection Act 1975 ; and 1975 ¢. 71,

(b) the working hours of an employee shall be taken to be
any time when, in accordance with his contract of
employment, he is required to be at work.

(2) In subsection (1)—

“collective bargaining ” means negotiations related to or
connected with one or more of the matters specified in
section 29(1) of the Trade Union and Labour Relations 1974 c. 52.
Act 1974 ;

“ recognised ” means recognised by an employer, or two
or more associated employers, to any extent for the
purposes of collective bargaining.

Part 111

MATERNITY

General provisions

33.—(1) An employee who is absent from work wholly or Rights of
partly because of pregnancy or confinement shall, subject to the employee in

s sl 13 . connection
following provisions of this Act, With pregnancy

(a) be entitled to be paid by her employer a sum to be and
known as maternity pay ; and ~ confinement.

(b) be entitled to return to work.
B
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(2) Schedule 2 shall have effect for the purpose of supplement-
ing the following provisions of this Act in relation to an em-
ployee’s right to return to work.

(3) An employee shall be entitled to the rights referred to in
subsection (1) whether or not a contract of employment subsists
during the period of her absence but, subject to subsection (4),
she shall not be so entitled unless—

(a) she continues to be employed by her employer (whether
or not she is at work) until immediately before the
beginning of the eleventh week before the expected
week of confinement ;

(b) she has at the beginning of that eleventh week been con-
tinuously employed for a period of not less than two
years ; and

(¢) she informs her employer (in writing if he so requests)
at least twenty-one days before her absence begins or,
if that is not reasonably practicable, as soon as reason-
ably practicable,—

(i) that she will be (or is) absent from work wholly
or partly because of pregnancy or confinement, and

@ii) in the case of the right to return, that she
intends to return to work with her employer.

(4) An employee who has been dismissed by her employer
for a reason falling within section 60(1)(a) or (b) and has not
been re-engaged in accordance with that section, shall be
entitled to the rights referred to in subsection (1) of this section
notwithstanding that she has thereby ceased to be employed
before the beginning of the eleventh week before the expected
week of confinement if, but for that dismissal, she would at the
beginning of that eleventh week have been continuously employed
for a period of not less than two years, but she shall not be
entitled to the right to return unless she informs her employer
(in writing if he so requests), before or as scon as reasonably
practicable after the dismissal takes effect, that she intends to
return to work with him.

In thjs subsection *“ dismiss ” and ‘‘ dismissal >’ have the same
meaning as they have for the purposes of Part V.

(5) An employee shall not be entitled to either of the rights
referred to in subsection (1) unless, if requested to do so by
her employer, she produces for his inspection a certificate from
a registered medical practitioner or a certified midwife stating
the expected week of her confinement.

(6) The Secretary of State may by order vary the periods of
two years referred to in subsections (3) and (4), or those periods



Employment Protection (Consolidation) Act 1978  c. 44

as varied from time to time under this subsection, but no such  Parr II
order shall be made unless a draft of the order has been laid

before Parliament and approved by resolution of each House
of Parliament.

Maternity pay

34.—(1) Maternity pay shall be paid in respect of a period Maternity
not exceeding, or periods not exceeding in the aggregate, six pay-
weeks during which the employee is absent from work wholly or
partly because of pregnancy or confinement (in this section and
sections 35 and 36 referred to as the payment period or
payment periods).

(2) An employee shall not be entitled to maternity pay for any
absence before the beginning of the eleventh week before the
expected week of confinement, and her payment period or pay-
ment periods shall be the first six weeks of absence starting on or
- falling after the beginning of that eleventh week.

(3) The Secretary of State may by order vary the periods of
six weeks referred to in subsections (1) and (2), or those periods
as varied from time to time under this subsection, but no such
order shall be made unless a draft of the order has been laid
before Parliament and approved by resolution of each House of
Parliament.

(4) Where an employee gives her employer the information
required by section 33(3)(c) or produces any certificate
requested under section 33(5) after the beginning of the
payment period or the first of the payments periods, she shall not
be entitled to maternity pay for any part of that period until she
gives him that information or certificate, but on giving him the
information or, as the case may be, producing the certificate, she
shall be entitled to be paid in respect of that part of the period or
periods which fell before the giving of the information or the
production of the certificate.

35.—(1) The amount of maternity pay to which an employee Calculation
is entitled as respects any week shall be nine-tenths of a week’s of maternity
pay reduced by the amount of maternity allowance payable for Pay-
the week under Part I of Schedule 4 to the Social Security Act 1975 c. 14.
1975, whether or not the employee in question is entitled to the
whole or any part of that allowance.

(2) Maternity pay shall accrue due to an employee from day
to day and in calculating the amount of maternity pay payable
for any day—

(@) there shall be disregarded Sunday or such other day in
each week as may be prescribed in relation to that

B2
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employee under section 22(10) of the Social Securiiy
Act 1975 for the purpose of calculating the daily rate
of maternity allowance under that Act ; and

(b) the amount payable for any other day shall be taken as
one-ssixth of the amount of the maternity pay for the
week in which the day falls.

(3) Subject to subsection (4), a right to maternity pay shall
not affect any right of an employee in relation to remuneration
under any contract of employment (in this section referred to as
* contractual remuneration ”).

(4) Any contractual remuneration paid to an employee in
respect of a day within a payment period shall go towards dis-
charging any Hability of the employer to pay maternity pay in
respect of that day, and conversely any maternity pay paid
in respect of a day shall go towards discharging any liability
olf thg employer to pay contractual remuneration in respect of
that day.

36.—(1) A complaint may be presented to an industrial
tribunal by an employee against her employer that he has failed
to pay her the whole or any part of the maternity pay to which
she is entitled.

(2) An industrial tribunal shall not entertain a complaint under
subsection (1) unless it is presented to the tribunal before the end
of the period of three months beginning with the last day of the
payment period or, as the case may be, the last of the payment
periods, or within such further period as the tribunal considers
reasonable in a case where it is satisfied that it was not reasonably
practicable for the complaint to be presented within the period
of three months.

(3) Where an_ industrial tribunal finds a complai
subsectiolrll (1) well-founded, the tribunal shall order Ehelgﬁn;:llggg
to pay the complainant the amount of materni ich i
finds is due to her. lemity pay which it

37.;—(1) The Secretary of State shall continue
to ha
control and management of the Maternity Pay Fund %sta;ﬁsﬁlé:l
;:)c}ge ;,ctasctgcl)lr;u?a% of thg Employment Protection Act 1975, and
; ¢ made out of that fund i "wi
the following provisions of this Part and sectilcr)lnalcgg(rlc;?nce vt
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financial year to which the accounts relate ; and the Comptroller
and Auditor General shall examine and certify every such ac-
count and shall lay copies thereof, together with his report there-
on, before Parliament.

_ (3) Any money in the Maternity Pay Fund may from time to

time be paid over to the National Debt Commissioners and in-
vested by them, in accordance with such directions as may be
given by the Treasury, in any such manner as may be specified
by an order of the Treasury for the time being in force under
section 22(1) of the National Savings Bank Act 1971.

PArT IIT

1971 c. 2.
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38.—(1) Subject to the provisions of subsections (2) to (4), Advances out

the Treasury may from time to time advance out of the Nation:

Loans Fund to the Secretary of State for the purposes of th

Maternity Pay Fund such sums as the Secretary of State may re-
uest ; and any sums advanced to the Secretary of State under
is section shall be paid into the Maternity Pay Fund.

(2) The aggregate amount outstanding by way of principal in
respect of sums advanced to the Secretary of State under sub-
section (1) shall not at any time exceed £4 million, or such larger
sum, not exceeding £10 million, as the Secretary of State may by
order made with the consent of the Treasury determine.

(3) No order under subsection (2) shall be made unless a draft
of the order has been laid before Parliament and approved by
resolution of each House of Parliament.

(4) Any sums advanced to the Secretary of State under sub-
section (1) shall be re-paid by the Secretary of State out of the
Maternity Pay Fund into the National Loans Fund in such man-
ner and at such times, and with interest thereon at such rate, as
the Treasury may direct.

39.

al of National
e Loans Fund.

(1) Subject to any regulations made under this section, Maternity

the Secretary of State shall pay out of the Maternity Pay Fund to P3Y rebate.

every employer who makes a claim under this section and who,
being liable to pay, has paid maternity pay to an employee, an
amount equal to the full amount of maternity pay so paid (in
this section and sections 42 and 43 referred to as a ‘‘ maternity

pay rebate ).

(2) The Secretary of State may if he thinks fit, and if he is
satisfied that it would be just and equitable to do so having
regard to all the relevant circumstances, pay such a rebate to an
employer who makes a claim under this section and who has paid
maternity pay to an employee in circumstances in which, by
reason of the time limit provided for in section 36(2) a com-
plaint by the employee has been dismissed, or would not bo
entertained, by an industrial tribunal.

B3
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(3) For the purposes of subsections (1) and (2), a payment of
contractual remuneration by an employer shall be treated as a
payment of maternity pay to the extent that, by virtue of section
35(4)9"—' .

(@) it extinguishes the employer’s liability to pay maternity
pay ; or )

(b) in a case falling within subsection (2), it would extin-
guish that liability if a complaint by the employee were
not time-barred as described in that subsection.

(4) The Secretary of State shall make provision by regulations
as to the making of claims for maternity pay rebates under this
section and such regulations may in particular—

(@) require a claim to be made within such time limit as
may be prescribed ; and

(b) require a claim to be supported by such evidence as
may be prescribed.

40.—(1) Where an employee claims that her employer is
liable to pay her maternity pay and—

(@) that she has taken all reasonable steps (other than pro-
ceedings to enforce a tribunal award) to recover pay-
ment from the employer ; or

(b) that her employer is insolvent (as defined in section 127
for the purposes of sections 122 to 126) ;

and that the whole or part of the maternity pay remains unpaid,

the employee may apply to the Secretary of State under this
section.

(2) If the Secretary of State is satisfied that the claim is well-
founded the Secretary of State shall pay the employee out of the

Maternity Pay Fund the amount of the maternity pay which
appears to the Secretary of State to be unpaid.

(3) A payment made by the Secretary of State to an employee
under this section shall, for the purpose of discharging mll)y i,ia-
bility of the employer to the employee, be treated as if it had
been made by the employer.

an411.1-1—{1) Where thetSeicretarydof State makes a payment to
n employee in respect of unpaid maternity pay in a ca i
within section 40(1)(a) and it appears to %’hg gecretarysszaélut;tg
that the employer’s default in payment was without reasonable
excuse, the Secretary of State may recover from the employer
:‘:)(;he ;cnel:&li?]tg z:]s; the Sec:'etzfiry of State considers appropriate
) e amount of maternit i '
PN, y pay which the employer

(2) Where a sum is recovered by the Se

. ) . cretary of State by
virtue of this sect id i :
ool ion that sum shall be paid into the Maternity
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42.—(1) Where the Secretary of State makes a payment to  Parr I
an employee under section 122 (which provides for payments Supple-
out of the Redundancy Fund in respect of certain debts where mentary
an employer is insolvent) and that payment, in whole or in part, PZ0%S 28
represents arrears of pay, then, in ascertaining for the purpose ’e;,;f:,‘fe,,s
of section 40 the amount of any unpaid maternity pay, section insolvency.
35(4) shall apply as if the arrears of pay in question had been
duly paid by the employer to the employee in accordance with
the contract of employment.

(2) Where the Secretary of State makes a payment to an
employee out of the Redundancy Fund under section 122 which,
if it had been made by the employer to the employee, would
have attracted a maternity pay rebate from the Maternity Pay
Fund in accordance with section 39, then, the Secretary of State
shall make a payment out of the Maternity Pay Fund into the
Redundancy Fund of an amount corresponding to the amount
of rebate which would have been so payable.

43.—(1) A person who has— Complaints
. . and appeals
(@) made a claim for a maternity pay rebate under sec- o industrial

tion 39, in a case to which subsection (1) of that tribunal,
section applies ; or
(b) applied for a payment under section 40,

may, subject to subsection (5), present a complaint to an indus-
trial tribunal that—
(i) the Secretary of State has failed to make any such
payment ; or
(i) any such payment made by the Secretary of State is
less than the amount which should have been paid.

(2) Where an industrial tribunal finds that the Secretary of

State ought to make any such payment or further payment, it
shall make a declaration to that effect and shall also declare
the amount of any such payment which it finds the Secretary of

State ought to make.

(3) An employer who has made a claim for a maternity pay
rebate under section 39, in a case to which subsection (2) of
that section applies, may, subject to subsection (5), appeal to an
industrial tribunal on the ground that—

(a) the Secretary of State has refused to pay a maternity
pay rebate ; or

(b) any rebate paid by the Secretary of State is less than the
amount which should have been paid,

and if on any such appeal the tribunal is satisfied that it is just
and equitable having regard to all the relevant circumstances

B4
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that a maternity pay rebate should be paid or, as the case may
be, finds that a further payment by way of rebate should be
made, the tribunal shall determine accordingly, and the Secretary
of State shall comply with the determination.

(4) Where the Secretary of State determines that an amount
is recoverable from an employer under section 41, the
employer may, subject to subsection (5), appeal to an industrial
tribunal; and if on any such appeal the tribunal is satisfied
that no amount should be recovered from the employer, or that
a lesser or greater amount should be recovered (but in any
case not exceeding the amount of maternity pay which the
employer failed to pay) the tribunal shall determine accordingly
and the amount, if any, so determined shall be the amount
recoverable from the employer by the Secretary of State.

(5) An industrial tribunal shall not entertain a complaint or
appeal under this section unless it is presented to the tribunal
within the period of three months beginning with the date on
which the relevant decision of the Secretary of State was com-
municated to the complainant or appellant or within such further
period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the
comp]iaint or appeal to be presented within the period of three
months.

44.—(1) Where an application is made to the Secretary of
State by an employee under section 40, the Secretary of State
may require—

(@) the employer to provide him with such information as
the Secretary of State may reasonably require for the
purpose of determining whether the employee’s appli-
cation is well-founded ; and

(b) any person having the custody or control of any rele-
vant records or other documents to produce for ex-
amination on behalf of the Secretary of State any such
document in that person’s custody or under his control
which is of such a description as the Secretary of State
may require.

_(2) Any such requirement shall be made by a notice in writing
given to the person on whom the requirement is imposed and
may be varied or revoked by a subsequent notice so given.

(3) If a person refuses or wilfully neglects to furnish any in-
formation or produce any document which he has been required
to furnish or produce by a notice under this section he shall be
liable on summary conviction to a fine not exceeding £100.

(4) If any person in making a claim under section 39 or an
application under section 40 or in purporting to comply with a
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requirement of a notice under this section knowingly or reck-  Parr III
lessly makes any false statement he shall be liable on summary
conviction to a fine not exceeding £400.

Right to return to work

45.—(1) The right to return to work of an employee who Right to
has been absent from work wholly or partly because of preg- return to
nancy or confinement is, subject to the following provisions of ¥o-
this Act, a right to return to work with her original employer,
or, where appropriate, his successor, at any time before the end
of the period of twenty-nine weeks beginning with the week in
which the date of confinement falls, in the job in which she was
employed under the original contract of employment and on
terms and conditions not less favourable than those which would
have been applicable to her if she had not been so absent.

(2) In subsection (1) “ terms and conditions not less favourable
than those which would have been applicable to her if she had
not been so absent ” means, as regards seniority, pension rights
and other similar rights, that the period or periods of employ-
ment prior to the employee’s absence shall be regarded as con-
tinuous with her employment following that absence.

(3) If an employee is entitled to return to work in accordance
with subsection (1), but it is not practicable by reason of redun-
dancy for the employer to permit her so to return to work
she shall be entitled, where there is a suitable available vacancy,
to be offered alternative employment with her employer (or his
successor), or an associated employer, under a new contract of
employment complying with subsection (4).

(4) The new contract of employment must be such that—

(@) the work to be done under the contract is of a kind
which is both suitable in relation to the employee and
appropriate for her to do in the circumstances ; and

(b) the provisions of the new contract as to the capacity and
place in which she is to be employed and as to the
other terms and conditions of her employment are not
substantially less favourable to her than if she had re-
turned to work in accordance with subsection (1).

46. The remedies of an employee for infringement of either Enforcement
of the rights mentioned in section 45 are those conferred by or of rights
by virtue of the provisions of sections 47, 56 and 86 and Schedule “nder s. 45.
2.
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47.—(1) An employee shall exercise her right to return to
work by notifying the employer (who may be her original
employer or a successor of that employer) at least seven days
before the day on which she proposes to return of her proposal to
return on that day (in this section referred to as the © notified
day of return ”).

(2) An employer may postpone an employee’s return to work
until a date not more than four weeks after the notified day of
return if he notifies her before that day that for speciﬁegi reasons
he is postponing her return until that date, and accordingly she
will be entitled to return to work with him on that date.

(3) Subject to subsection (4), an employee may—

(a) postpone her return to work until a date not exceeding
four weeks from the notified day of return, notwith-
standing that that date falls after the end of the period
of twenty-nine weeks mentioned in section 45(1); and

(b) where no day of return has been notified to the em-
ployer, extend the time during which she may exercise
her right to return in accordance with subsection (1),
so that she returns to work not later than four weeks
from the expiration of the said period of twenty-nine
weeks ;

if before the notified day of return or, as the case may be, the
expiration of the period of twenty-nine weeks she gives the
employer a certificate from a registered medical practitioner
stating that by reason of disease or bodily or mental disablement
she will be incapable of work on the notified day of return or
the expiration of that period, as the case may be.

(4) Where an employee has once exercised a right of post-
ponement or extension under subsection (34a) or (b), she shall
not again be entitled to exercise a right of postponement or
extension under that subsection in connection with the same
return to work.

(5) If an employee has notified a day of return but there
is an interruption of work (whether due to industrial action
or some other reason) which renders it unreasonable to expect
the employee to return to work on the notified day of return,
she may instead return to work when work resumes after
the interruption or as soon as reasonably practicable thereafter.

_ If no day of return has been notified and there is an
interruption of work (whether due to industrial action or some
other reason) which renders it unreasonable to expect the
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employee to return to work before the expiration of the period  Parr III
of twenty-nine weeks referred to in section 45(1), or which

appears likely to have that effect, and in consequence the

employee does not notify a day of return, the employee may

exercise her right to return in accordance with subsection (1) so

that she returns to work at any time before the end of the period

of fourteen days from the end of the interruption notwithstand-

ing that she returns to work outside the said period of twenty-

nine weeks.

(7) Where the employee has either—

(a) exercised the right under subsection (3)(b) to extend
the period during which she may exercise her right
to return; or

(b) refrained from notifying the day of return in the
circumstances describgd in subsection (6),

the other of those subsections shall apply as if for the reference
to the expiration of the period of twenty-nine weeks there were
substituted a reference to the expiration of the further period of
four weeks or, as the case may be, of the period of fourteen
days from the end of the interruption of work.

(8) Where—

(@) an employee’s return is postponed under subsection
(2) or 3)(@, or

(b) the employee returns to work on a day later than the
notified day of return in the circumstances described
in subsection (5),

then, subject to subsection (4), references in those subsections
and in sections 56 and 86 and Schedule 2 to the notified day
of return shall be construed as references to the day to which
the return is postponed or, as the case may be, that later day.

48.—(1) An employee who has a right both under this Act Contractual
and under a contract of employment, or otherwise, to return to right to X
work, may not exercise the two rights separately but may in return to work.
returning to work take advantage of whichever right is, in any
particular respect, the more favourable.

(2) The provisions of sections 45, 46, 47, 56 and 86 and
paragraphs 1 to 4 and 6 of Schedule 2 shall apply, subject to any
modifications necessary to give effect to any more favourable
contractual terms, to the exercise of the composite right des-
cribed in subsection (1) as they apply to the exercise of the right
to return conferred solely by this Part.
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Part 1V
TERMINATION OF EMPLOYMENT
Rights of 49.—(1) The notice required to be given by an employer
employer and to terminate the contract of employment of a person who has
employee 0 2 peen continuously employed for four weeks or more—

periodu:; (@) shall be not less than one week’s notice if his period
notice. of continuous employment is less than two years;

(b) shall be not less than one week’s notice for each year
of continuous employment if his period of continuous
employment is two years or more but less than twelve
years ; and

(¢) shall be not less than twelve weeks’ notice if his period
of continuous employment is twelve years or more.

(2) The notice required to be given by an employee who has
been continuously employed for four weeks or more to terminate
his contract of employment shall be not less than one week.

(3) Any provision for shorter notice in any oontract of
employment with a person who has been continuously employed
for four weeks or more shall have effect subject to the foregoing
subsections, but this section shall not be taken to prevent either
party from waiving his right to notice on any occasion, or from
accepting a payment in lieu of notice.

(4) Any contract of employment of a person who has been
continuously employed for twelve weeks or more which is a
contract for a term certain of four weeks or less shall have effect
as if it were for an indefinite period and, accordingly, sub-
sections (1) and (2) shall apply to the contract.

(5) 1t is hereby declared that this section does not affect any
right of either party to treat the contract as terminable without
notice by reason of such conduct by the other party as would
have enabled him so to treat it before the passing of this Act.

(6) The definition of week given by section 153(I) does not
apply for the purposes of this section.

Rights of 50.—(1) If an employer gives notice to terminate the contract
employee in  of employment of a person who has been continuously employed
geol;ligg of for four weeks or more, the provisions of Schedule 3 shall

have effect as respects the liability of the employer for the
period of notice required by section 49(1).

(2) If an employee who has been continuously employed for
four weeks or more gives notice to terminate his contract of
employment, the provisions of Schedule 3 shall have effect
as respects the liability of the employer for the period of notice
required by section 49(2).

(3) This section shall not apply in relation to a notice given
by the employer or the employee if the notice to be given by
the employer to terminate the contract must be at least one
week more than the notice required by section 49(1).
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51. If an employer fails to give the notice required by

section 49, the rights conferred by section 50 (with Schedule 3) Measure of
shall be taken into account in assessing his liability for breach damages in

of the contract.

52. Sections 49 and 50 shall apply in relation to a con- Statutory
tract all or any of the terms of which are terms which take contracts.

effect by virtue of any provision contained in or having effect

under an Act of Parliament, whether public or local, as they

apply in relation to any other contract ; and the reference in this

section to an Act of Parliament includes, subject to any

express provision to the contrary, an Act passed after this Act.
2

53.——(1) An employee shall be entitled—
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(@) if he is given by his employer notice of termination of statement of

his contract of employment ;

(b) if his contract of employment is terminated by his
employer without notice ; or

(c) if, where he is employed under a contract for a fixed
term, that term expires without being renewed under
the same contract,

to be provided by his employer, on request, within fourteen days
of that request, with a written statement giving particulars of
the reasons for his dismissal.

(2) An employee shall not be entitled to a written statement
under subsection (1) unless on the effective date of termination
he has been, or will have been, continuously employed for a
period of twenty-six weeks ending with the last complete week
before that date.

(3) A written statement provided under this section shall be
admissible in evidence in any proceedings.

(4) A complaint may be presented to an industrial tribunal
by an employee against his employer on the ground that the
employer unreasonably refused to provide a written statement
under subsection (1) or that the particulars of reasons given in
purported compliance with that subsection are inadequate or
untrue, and if the tribunal finds the complaint well-founded—

(@) it may make a declaration as to what it finds the em-
ployer’s reasons were for dismissing the employee ;
and

(b) it shall make an award that the employer pay to the
employee a sum equal to the amcunt of two weeks’

pay.
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(5) An industrial tribunal shall not entertain a complaint
under this section relating to the reasons for a dismissal unless
it is presented to the tribunal at such a time that the tnb_unal
would, in accordance with section 67(2) or (4), entertain a
complaint of unfair dismissal in respect of that dismissal pre-
sented at the same time.

PART V
UNFAIR DISMISSAL

Right not to be unfairly dismissed

54.—(1) In e;zery employment to which this section applies
every employee shall have the right not to be unfairly dismissed
by his employer.

(2) This section applies to every employment except in so
far as its application is excluded by or under any provision
of this Part or by section 141 to 149.

Meaning of unfair dismissal
55.—(1) In this Part, except as respects a case to which sec-

tion 56 applies, “ dismissal * and “ dismiss > shall be construed
in accordance with the following provisions of this section.

(2) Subject to subsection (3), an employee shall be treated
as dismissed by his employer if, but only if,—
(a) the contract under which he is employed by the employer
is terminated by the employer, whether it is so
terminated by notice or without notice, or

(b) where under that contract he is employed for a fixed
term, that term expires without being renewed under
the same contract, or

(c) the employee terminates that contract, with or without
notice, in circumstances such that he is entitled to
terminate it without notice by reason of the employer’s
conduct.

(3) Where an employer gives notice to an employee to
terminate his contract of employment and, at a time within the
period of that notice, the employee gives notice to the employer
to terminate the contract of employment on a date earlier than
the date on which the employer’s notice is due to expire, the
employee shall for the purposes of this Part be taken to be
dismissed by his employer, and the reasons for the dismissal
shall be taken to be the reasons for which the employer’s notice
is given.
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(4) In this Part “ the effective date of termination "— ParT V

{a) in relation to an employee whose contract of employ-
ment is terminated by notice, whether given by his
employer or by the employee, means the date on which
that notice expires ; :

(b) in relation to an employee whose contract of employ-
ment is terminated without notice, means the date on
which the termination takes effect ; and

(¢) in relation to an employee who is employed under a
contract for a fixed term, where that term expires with-
out being renewed under the same contract, means the
date on which that term expires.

(5) Where the notice required to be given by an employer
by section 49 would, if duly given when notice of termination
was given by the employer, or (where no notice was given) when
the contract of employment was terminated by the employer,
expire on a date later than the effective date of termination as
defined by subsection (4), that later date shall be treated as the
effective date of termination in relation to the dismissal for the
purposes of sections 53(2), 64(1)(@) and 73(3) and paragraph 8(3)
of Schedule 14.

56. Where an employee is entitled to return to work and Failure to
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has exercised her right to return in accordance with section permit woman

47 but is not permitted to return to work, then she shail be t© f‘l"mft}: to
treated for the purposes of this Part as if she had been employed gafiysmont
until the notified day of return, and, if she would not otherwise treated as
be so treated, as having been continuously employed until that dismissal.
day, and as if she had been dismissed with effect from that day

for the reason for which she was not permitted to return.

57.—(1) In determining for the purposes of this Part whether General
the dismissal of an employee was fair or unfair, it shall be for provisions

the employer to show— relating to

. fairness of
(¢) what was the reason (or, if there was more than one, the dismissal.

principal reason) for the dismissal, and

(b) that it was a reason falling within subsection (2) or some
other substantial reason of a kind such as to justify
the dismissal of an employee holding the position which
that employee held.

(2) In subsection (1)(b) the reference to a reason falling within
this subsection is a reference to a reason which—

(@) related to the capability or qualifications of the em-
ployee for performing work of the kind which he was
employed by the employer to do, or

(b) related to the conduct of the employee, or
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PART V {(c) was that the employee was redundant, or
(d) was that the employee could not continue to work in
the position which he held without contravention
(either on his part or on that of his employer) of a duty
or restriction imposed by or under an enactment.

(3) Where the employer has fulfilled the requirements of sub-
section (1), then, subject to sections 58 to 62, the determination
of the question whether the dismissal was fair or unfair, having
regard to the reason shown by the employer, shall depend on
whether the employer can satisfy the tribunal that in the circum-
stances (having regard to equity and the substantial merits of
the case) he acted reasonably in treating it as a sufficient reason
for dismissing the employee.

(4) In this section, in relation to an employee,—

(a) ““ capability ” means capability assessed by reference to
skill, aptitude, health or any other physical or mental
quality ;

(b) “qualifications ” means any degree, diploma or other
academic, technical or professional qualification rele-
vant to the position which the employee held.

Dismissal 58.—(1) For the purposes of this Part, the dismissal of an

i‘:;%ténugn tign employee by an employer shall be regarded as having been

membership, Bofair if the reason for it (or, if more than one, the principal
reason) was that the employee—

(a) was, or proposed to become, a member of an inde-
pendent trade union ;

(b) had taken, or proposed to take, part at any appro-
priate time in the activities of an independent trade
union ; or

(c) had refused, or proposed to refuse, to become or
remain a member of a trade union which was not an
independent trade union.

2) In subspction (1?, “ appropriate time” in relation to an
e.mploye.e tals_nng part in the activities of a trade union, means
time which either—

(@) is outside his working hours, or

() is a time within his working hours at which, in accord-
%r;cgjs with allrranggmpnts agreed with or consent given
L employer, it is permissible for hi
in those activities ; m to take part
and in this subsection working hours ”, in relation to an em-

ployee, means any time when, in accordance with hi
{ hen, is ¢ t
of employment, he is required to be at work, ontae
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(3) Dismissal of an employee by an employer shall be
regarded as fair for the purposes of thlys Part 1f—p ¢

(@) it is the practice, in accordance with a union mem-
bership agreement, for employees for the time being
of the same class as the dismissed employee to belong
to a specified independent trade union, or to one of
a number of specified independent trade unions ; and

(b) the reason for the dismissal was that the employee
was not a member of the specified union or one of
the specified unions, or had refused or proposed to
refuse to become or remain a member of that union
or one of those unions ;

unless the employee genuinely objects on grounds of religious
belief to being a member of any trade union whatsoever, in
which case the dismissal shall be regarded as unfair.

(4) For the purposes of subsection (3), a union shall be
treated as specified for the purposes of or in relation to a
union membership agreement (in a case where it would not
otherwise be so treated) if—

(@) the Advisory, Conciliation and Arbitration Service has
made a recommendation for recognition covering the
employee in question which is operative within the

ParTV

meaning of section 15 of the Employment Protection 1975 c. 71.

Act 1975 ; or

(b) the union has referred a recognition issue (within the
meaning of that Act) covering that employee to the
Advisory, Conciliation and Arbitration Service under
section 11 of that Act and the Service has not declined
to proceed on the reference under section 12 of that
Act, the union has not withdrawn the reference, or
from the reference, and the issue has not been settled
or reported on under that section.

(5) Any reason by virtue of which a dismissal is to be regarded
as unfair in consequence of subsection (1) or (3) is in this Part
referred to as an inadmissible reason.

(6) In this section, unless the context otherwise requires,
references to a trade union include references to a branch or

section of a trade union.

41

59, Where the reason or principal reason for the dismissal of Dismissal on

an employee was that he was redundant, but it is shown that
the circumstances constituting the redundancy applied equally
to one or more other employees in the same undertaking who

ground of
redundancy.



42

PART V

Dismissal on
ground of
pregnancy.

c.44  Employment Protection (Consolidation) Act 1978

held positions similar to that held by him and who have not
been dismissed by the employer, and either—
(@) that the reason (or, if more than one, the principal
reason) for which he was selected for dismissal was an
inadmissible reason; or

(b) that he was selected for dismissal in contravention of
a customary arrangement or agreed procedure relating
to redundancy and there were no special reasons justify-
ing a departure from that arrangement or procedure in
his case,

then, for the purposes of this Part, the dismissal shall be regarded
as unfair.

60.—(1) An employee shall be treated for the purposes of
this Part as unfairly dismissed if the reason or principal reason
for her dismissal is that she is pregnant or is any other reason
connected with her pregnancy, except one of the following
reasons—

(@) that at the effective date of termination she is or will
have become, because of her pregnancy, incapable of
Zdequately doing the work which she is employed to

0o,

(b) that, because of her pregnancy, she cannot or will not
be able to continue after that date to do that work
without contravention (either by her or her employer)
of a duty or restriction imposed by or under any
enactment.

(2) An employee shall be treated for the purposes of this
Part as unfairly dismissed if her employer dismisses her for
a reason mentioned in subsection (1)(a) or (b), but neither he
nor any successor of his, where there is a suitable available
vacancy, makes her an offer before or on the effective date of
termination to engage her under a new contract of employment
complying with subsection (3).

(3) The new contract of employment must—

(@) take effect immediately on the ending of employment
under the previous contract, or, where that employment
ends on a Friday, Saturday or Sunday, on or before
the next Monday after that Friday, Saturday or
Sunday ;

(b) be such that the work to be done under the contract j
- - . . Ct
a kind which is both suitable in relation to the emplésygg

ang appropriate for her to do in the circumstances
an ‘ ’
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(c) be such that the provisions of the new contract as to the
capacity and place in which she is to be employed and
as to the other terms and conditions of her employment
are not substantially less favourable to her than the
corresponding provisions of the previous contract.

(4) On a complaint of unfair dismissal on the ground of
failure to offer to engage an employee as mentioned in subsec-
tion (2), it shall be for the employer to show that he or a
successor made an offer to engage her in compliance with
subsections (2) and (3) or, as the case may be, that there was
no suitable available vacancy for her.

(5) Section 55(3) shall not apply in a case where an employer
gives notice to an employee to terminate her contract of
employment for a reason mentioned in subsection (1)(@) or (b).

61.—(1) Where an employer—

(@) on engaging an employee informs the employee in
writing that his employment will be terminated on the
return to work of another employee who is, or will
be, absent wholly or partly because of pregnancy or
confinement ; and

(b) dismisses the first-mentioned employee in order to make
it possible to give work to the other employee ;

then, for the purposes of section 57(1)(4), but without prejudice
to the application of section 57(3), the dismissal shall be re-
garded as having been for a substantial reason of a kind such
as to justify the dismissal of an employee holding the position
which that employee held.

(2) Where an employer—
(@ on engaging an employee informs the employee in
writing that his employment will be terminated on the
end of a suspension such as is referred to in section 19
of another employee ; and

(&) dismisses the first-mentioned employee in order to make
it possible to allow the other employee to resume his
original work ;

then, for the purposes of section 57(1)(b), but without prejudice

“to the application of section 57(3), the dismissal shall be re-
garded as having been for a substantial reason of a kind such
as to justify the dismissal of an employee holding the position
which that employee held.

PART V

43

Dismissal of
replacement.
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62.—(1) The provisions of this section shall have effect in
relation to an employee who claims that he has been unfairly
dismissed by his employer where at the date of dismissal—

(@) the employer was conducting or instituting a lock-out,
or :

(b) the employee was taking part in a strike or other indus-
trial action. ,

(2) In such a case an industrial tribunal shall not determine
whether the dismissal was fair or unfair unless it is shown—

(a) that one or more relevant employees of the same
employer have not been dismissed, or

(b) that one or more such employees have been offered
re-engagement, and that the employee concerned has
not been offered re-engagement.

(3) Where it is shown that the condition referred to in para-
graph (b) of subsection (2) is fulfilled, the provisions of sections
57 to 60 shall have effect as if in those sections for any reference
to the reason or principal reason for which the employee was
dismissed there were substituted a reference to the reason or
principal reason for which he has not been offered re-engage-
ment.

(4) In this section—
(@) “ date of dismissal ¥ means—

() where the employee’s contract of employment
was terminated by notice, the date on which the
employer’s notice was given, and

_(ii) in any other case, the effective date of ter-
mination ;
(b) “ relevant employees ** means—

() in relation to a lock-out, employees who were
directly interested in the trade dispute in contempla-
t1og or furtherance of which the lock-out occurred,
an

~ (i) in relation to a strike or other industrial action,
employees who took part in it; and

(c) any reference to an offer of re-engagement is a reference
to an offer (made either by the original employer or by
a successor of that employer or an associated employer)
to re-engage an employee, either in the job which he
held immediately before the date of dismissal or in a

gfifs%t. job which would be reasonably suitable in
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_ 63. In determining, for the purposes of this Part any ques-  ParrV
tion as to the reason, or principal reason, for which an employee pressure on
was dismissed or any question whether the reason or principal employer
reason for which an employee was dismissed was a reason to dismiss
fulfilling the requirements of section 57(1)(b) or whether the “Pfairly.
employer acted reasonably in treating it as a sufficient reason
for dismissing him,—
(@) no account shall be taken of any pressure which, by
calling, organising, procuring or financing a strike or
other industrial action, or threatening to do so, was
exercised on the employer to dismiss the employee, and
(b) any such question shall be determined as if no such
pressure had been exercised.

Exclusion of section 54

64.—(1) Subject to subsection (3), section 54 does not apply Qualifying
to the dismissal of an employee from any employment if the period and
employee—- ;gppiztar age

(@ was not continuously employed for a period of not less —
than twenty-six weeks ending with the effective date of
termination, or

(b) on or before the effective date of termination attained
the age which, in the undertaking in which he was em-
ployed, was the normal retiring age for an employee
holding the position which he held, or, if a man, at-
tained the age of sixty-five, or, if a woman, attained
the age of sixty.

(2) If an employee is dismissed by reason of any such re-
quirement or recommendation as is referred to in section 19(1),
subsection (1)(a) shall have effect in relation to that dismissal
as if for the words “ twenty-six weeks > there were substituted
the words “ four weeks .

(3) Subsection (1) shall not apply to the dismissal of an em-
ployee if it is shown that the reason (or, if mo_re'than one, the
principal reason) for the dismissal was an inadmissible reason.

65.—(1) An application may be made jointly to the Secre- Exclusion
tary of State by all the parties to a dismissal procedures agree- in respect of
ment to make an order designating that agreement for the dismissal

. . rocedures
purposes of this section. l::greement.

(2) On any such application the Secretary of State may make
such an order if he is satisfied—

(a) that every trade union which is a party to the dismissal

procedures agreement is an independent trade union ;

(b) that the agreement provides for procedures to be

followed in cases where an employee claims that he has

been, or is in the course of being, unfairly dismissed ;
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PART V (c) that those procedures are available without discrimina-
tion to all employees falling within any description to
which the agreement applies ;

(d) that the remedies provided by the agreement in respect
of unfair dismissal are on the whole as beneficial as
(but not necessarily identical with) those provided in
respect of unfair dismissal by this Part ;

(e) that the procedures provided by the agreement include a
right to arbitration or adjudication by an independent
referee, or by a tribunal or other independent body, in
cases where (by reason of an equality of votes or for
any other reason) a decision cannot otherwise be
reached ; and

() that the provisions of the agreement are such that it can
be determined with reasonable certainty whether a
particular employee is one to whom the agreement
applies or not. ‘

(3) Where a dismissal procedures agreement is designated by
an order under this section which is for the time being in force,
the provisions of that agreement relating to dismissal shall have
effect in substitution for any rights under section 54 ; and accord-
ingly that section shall not apply to the dismissal of an employee
from any employment if it is employment to which, and he is
an employee to whom, those provisions of the agreement apply.

(4) Subsection (3) shall not apply to the right not to be unfairly
dismiss%c(i) for any reason mentioned in subsection (1) or (2) of
zection 60.

Revocation 66.—(1) At any time when an order under section 65 is
of exclusion i force, any of the parties to the dismissal procedures agree-
order under t to which th d ] g

s, 65. ment to which the order relates may apply to the Secretary of

State for the order to be revoked.

. t(1.12) If on any such application the Secretary of State is satisfied
either—
(@ that it is the desire of all the parties to the dismissal

procedures agreement that the order should be revoked,
or

(b) that the agreement has ceased to fulfil all the conditi
specified in section 65(2), © conditions

the Secretary of State shall revoke the order by a further order
made under this section.

(3) Any order made under this section may contain such
transitional provisions as appear to the Secretary of State to be
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appropriate in the circumstances, and, in particular, may
direct—

(@) that, notwithstanding section 65(3), an employee shall
not be excluded from his rights under section 54 where
the effective date of termination falls within a transi-
tional period which is specified in the order and is a
period ending with the date on which the order under
this section takes effect and shall have an extended
time for presenting a complaint under section 67 in
respect of a dismissal where the effective date of
termination falls within that period, and

(b) that in determining any complaint of unfair dismissal
presented by an employee to whom the dismissal pro-
cedures agreement applies, where the effective date of
termination falls within that transitional period, an
industrial tribunal shall have regard to such considera-
tions (in addition to those specified in this Part and
paragraph 2 of Schedule 9) as may be specified in
the order.

Remedies for unfair dismissal

PART V
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67.—(1) A complaint may be presented to an industrial Complaint to
tribunal against an employer by any person (in this Part referred industrial

to as the complainant) that he was unfairly dismissed by the
employer.

(2) Subject to subsection (4), an industrial tribunal shall not
consider a complaint under this section unless it is presented
to the tribunal before the end of the period of three months
beginning with the effective date of termination or within such
further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for
the complaint to be presented before the end of the period of
three months.

(3) Subsection (2) shall apply in relation to a complaint to
which section 62(3) applies as if for the reference to the effec-
tive date of termination there were substituted a reference to
the first date on which any relevant employee was offered re-
engagement (within the meaning of section 62(4)).

(4) An industrial tribunal shall consider a complaint under
this section if, where the dismissal is with notice, the complaint
is presented after the notice is given notwithstanding that it is
presented before the effective date of termination and in relation
to such a complaint the provisions of this Act, so far as they
relate to unfair dismissal, shall have effect—

(a) as if references to a complaint by a person that he was
unfairly dismissed by his employer included references

tribunal.
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to a complaint by a person that his employer has given
him notice in such circumstances that he will be unfairly
dismissed when the notice expires ;

(b) as if references to reinstatement included references to
the withdrawal of the notice by the employer ;

(o) as if references to the effective date of termination inclu-
ded references to the date which would be the effective
date of termination on the expiry of the notice ; and

(d) as if references to an employee ceasing to be employed
included references to an employee having been given
notice of dismissal.

68.—(1) Where on a complaint under section 67 an indus-
trial tribunal finds that the grounds of the complaint are well-
founded, it shall explain to the complainant what orders for
reinstatement or re-engagement may be made under section 69
and in what circumstances they may be made, and shall ask him
whether he wishes the tribunal to make such an order, and if he
does express such a wish the tribunal may make an order under
section 69.

(2) If on a complaint under section 67 the tribunal finds
that the grounds of the complaint are well-founded and no order
is made under section 69, the tribunal shall make an award
of compensation for unfair dismissal, calculated in accordance
with sections 72 to 74, to be paid by the employer to the
employee.

69.—(1) An order under this section may be an order for
reinstatement (in accordance with subsections (2) and (3)) or an
order for re-engagement (in accordance with subsection (4)),
as the industrial tribunal may decide, and in the latter case may
be on such terms as the tribunal may decide.

(2) An order for reinstatement is an order that the employer
s1.1a11 treat the complainant in all respects as if he had not been
dismissed, and on making such an order the tribunal- shall
specify—

(@) any amount payable by the employer in respect of
any benefit which the complainant might reasonably
be expected to have had but for the dismissal,
including arrears of pay, for the period between the
date of termination of employment and the date of
reinstatement ;

(b) any rights and privileges, including seniority and
pegswn rights, which must be restored to the employee ;
an

(c) the date by which the order must be complied with.
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_(3) Without prejudice to the generality of subsection (2),
if the complainant would have benefited from an improvement
- in his terms and conditions of employment had he not been
dismissed, an order for reinstatement shall require him to be
treated as if he had benefited from that improvement from the
date on which he would have done so but for being dismissed.

4 An order for re-engagement is an order that the com-
plainant be engaged by the employer, or by a successor of the
employer or by an associated employer, in employment com-
parable to that from which he was dismissed or other suitable
employment, and on making such an order the tribunal shall
specify the terms on which re-engagement is to take place
including—

(a) the identity of the employer ;

(b) the nature of the employment ;

(c) the remuneration for the employment ;

(d) any amount payable by the employer in respect of
any benefit which the complainant might reasonably
be expected to have had but for the dismissal, including
arrears of pay, for the period between the date of
termination of employment and the date of
re-engagement ;

(e) any rights and privileges, including seniority and pension
rights, which must be restored to the employee ; and

() the date by which the order must be complied with.

(5) In exercising its discretion under this section the tribunal
shall first consider whether to make an order for reinstatement
and in so doing shall take into account the following con-
siderations, that is to say—

(@) whether the complainant wishes to be reinstated ;

(b) whether it is practicable for the employer to comply
with an order for reinstatement ;

(c) where the complainant caused or contributed to some
extent to the dismissal, whether it would be just to
order his reinstatement.

(6) If the tribunal decides not to make an order for reinstate-
ment it shall then consider whether to make an order for
re-engagement and if so on what terms; and in so doing the
tribunal shall take into account the following considerations,
that is to say—.

(@) any wish expressed by the complainant as to the nature
of the order to be made ;

(b) whether it is practicable for the employer or, as the
case may be, a successor or associated employer to
comply with an order for re-engagement ;

PART V
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(¢) where the complainant caused or contributed to some
extent to the dismissal, whether it would be just to
order his re-engagement and if so on what terms ;

and except in a case where the tribunal takes into account
contributory fault under paragraph (c) it shall, if it orders
re-engagement, do so on terms which are, so far as is reasonably
practicable, as favourable as an order for reinstatement.

79.—(1) Where in any case an employer has engaged a
permanent replacement for a dismissed employee, the tribunal
shall not take that fact into account in determining, for the
purposes of subsection (5)(b) or (6)(b) of section 69, whether it
is practicable to comply with an order for reinstatement or
re-engagement unless the employer shows—

(@) that it was not practicable for him to arrange for the
dismissed employee’s work to be done without engag-
ing a permanent replacement ; or

(b) that he engaged the replacement after the lapse of a
reasonable period, without having heard from the dis-
missed employee that he wished to be reinstated or
re-engaged, and that when the employer engaged the
replacement it was no longer reasonable for him to
arrange for the dismissed employee’s work to be done
except by a permanent replacement.

(2) In calculating for the purpose of subsection (2)(a) or (4)(d)
of section 69 any amount payable by the employer, the -
tribunal shall take into account, so as to reduce the employer’s
liability, any sums received by the complainant in respect of the
period between the date of termination of employment and the
date of reinstatement or re-engagement by way of-——

(@) wages in lieu of notice or ex gratia payments paid by
the employer ;

(b) remuneration paid in respect of employment with
another employer;

and such other benefits as the tribunal thinks appropriate in the
circumstances.

71.—(1) If an order under section 69 is made and the com-
plainant is reinstated or, as the case may be, re-engaged but
the terms of the order are not fully complied with, then, subject
to section 75, an industrial tribunal shall make an award of
compensation, to be paid by the employer to the employee, of
such amount as the tribunal thinks fit having regard to the ioss
sustained by the complainant in consequence of the failure to
comply fully with the terms of the order.
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' (2) Subject to subsection (1), if an order under section 69
is made but the complainant is not reinstated or, as the case may
be, re-engaged in accordance with the order—

(@) the tribunal shall make an award of compensation for
unfair dismissal, calculated in accordance with sections
72 dto 74, to be paid by the employer to the employee ;
an

(b) unless the employer satisfies the tribunal that it was not
practicable to comply with the order, the tribunal shall
make an additional award of compensation to be paid
by the employer to the employee of an amount—

(i) where the dismissal is of a description referred
to in subsection (3), not less than twenty-six nor
more than fifty-two weeks’ pay, or

(ii) in any other case, not less than thirteen nor
more than twenty-six weeks’ pay.

(3) The descriptions of dismissal in respect of which an
employer may incur a higher additional award in accordance
with subsection (2)(b)(i) are the following, that is to say,—

(@) a dismissal which is unfair by virtue of section 58(D)
or 3);

(b) a dismissal which is an act of discrimination within
the meaning of the Sex Discrimination Act 1975 which
is unlawful by virtue of that Act ;

(¢) a dismissal which is an act of discrimination within
the meaning of the Race Relations Act 1976 which is
unlawful by virtue of that Act.

(4) Where in any case an employer has engaged a permanent
replacement for a dismissed employee the tribunal shall not take
that fact into account in determining, for the purposes of sub-
section (2)(b) whether it was practicable to comply with the
order for reinstatement or re-engagement unless the employer
shows that it was not practicable for him to arrange for the
dismissed employee’s work to be done without engaging a
permanent replacement.

(5) Where in any case an industrial tribunal makes an award
of compensation for unfair dismissal, calculated in accordance
with sections 72 to 74, and the tribunal finds that the. com-
plainant has unreasonably prevented an order under section 69
from being complied with, it shall, w1thout_pre]ud1ce to the
generality of section 74(4), take that condum_:t_ into account as a
failure on the part of the complainant to mitigate his loss.

PART V
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Amount of compensation

72. Where a tribunal makes an award of compensation for
unfair dismissal under section 68(2) or 71(2)(a) the award shall
consist of a basic award (calculated in accordance with section
73) and a compensatory award (calculated in accordance with
section 74).

73.—(1) The amount of the basic award shall be the amount
calculated in accordance with subsections (3) to (6), subject to—

(@) subsection (2) of this section (which provides for an
award of two weeks’ pay in certain redundancy cases) ;

(b) subsection (7) (which provides for the amount of the
award to be reduced where the employee contributed
to the dismissal) ;

(c) subsection (8) (which provides for a minimum award of .
two weeks’ pay in certain cases) ;

(d) subsection (9) (which provides for the amount of the
award to be reduced where the employee received a
payment in respect of redundancy); and

(e) section 76 (which prohibits compensation being awarded
under this Part and under the Sex Discrimination Act
1975 or the Race Relations Act 1976 in respect of the
same matter).

(2) The amount of the basic award shall be two weeks’ pay
where the tribunal finds that the reason or principal reason for
the dismissal of the employee was that he was redundant and
the employee— "

(a) by virtue of section 82(5) or (6) is not, or if he were
otherwise entitled would not be, entitled to a re-
~ dundancy payment ; or

(b) by virtue of the operation of section 84(1) is not treated
as dismissed for the purposes of Part VI.

(3) The amount of the basic award shall be calculated by refer-
ence to the period, ending with the effective date of termination,
during which the employee has been continuously employed, by
starting at the end of that period and reckoning backwards the
numbers of years of employment falling within that period, and
allowing—

(@) one and a half weeks’ pay for each such year of em-
ployment which consists wholly of weeks in which
the employee was not below the age of forty-one ;



Employment Protection (Consolidation) Act 1978  c¢. 44

(b) one week’s pay for each such year of employment which
consists wholly of weeks in which the employee was
below the age of forty-one and was not below the age
of twenty-two ; and

(c) half a week’s pay for each such year of employment
which consists wholly of weeks in which the employee
was below the age of twenty-two and was not below
the age of eighteen.

(4) Where, in reckoning the number of years of employment
in accordance with subsection (3), twenty years of employment
have been reckoned no account shall be taken of any year of
employment earlier than those twenty years.

(5) Where in the case of an employee the effective date of
termination is after the specified anniversary the amount of the
basic award calculated in accordance with subsections (3) and
(4) shall be reduced by the appropriate fraction.

(6) In subsection (5) “ the specified anniversary ” in relation
to a man means the sixty-fourth anniversary of the day of his
birth, and in relation to a woman means the fifty-ninth anni-
versary of the day of her birth, and “ the appropriate fraction ”
means the fraction of which—

(@) the numerator is the number of whole months reckoned
from the specified anniversary in the period beginning
with that anniversary and ending with the effective date
of termination ; and

(b) the denominator is twelve.

(7) Where the tribunal finds that the dismissal was to any
extent caused or contributed to by any action of the complainant
it shall, except in a case where the dismissal was by reason of
redundancy, reduce the amount of the basic award by such
proportion as it considers just and equitable having regard to that
finding.

(8) Where the amount calculated in accordance with sub-
sections (3) to (7) is less than the amount of two weeks’ pay, the
amount of the basic award shall be two weeks’ pay.

(9) The amount of the basic award shall be reduced or, as the
case may be, be further reduced, by the amount of any redup-
dancy payment awarded by the tribunal under Part VI in
respect of the same dismissal or of any payment made by the
employer to the employee on the ground that the dismissal was
by reason of redundancy, whether in pursuance of Part VI or
otherwise. L
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74.—(1) Subject to sections 75 and 76, the amount of the Calculation of
compensatory award shall be such amount as the tribunal con- compensatory

siders just and equitable in all the circumstances having regard
to the loss sustained by the complainant in consequence of the
dismissal in so far as that loss is attributable to action taken

by the employer.

award.
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(2) The said loss shall be taken to include—

(@) any expenses reasonably incurred by the complainant in
consequence of the dismissal, and

(b) subject to subsection (3), loss of any benefit which he
might reasonably be expected to have had but for the
dismissal.

(3) The said loss, in respect of any loss of any entitlement or
potential entitlement to, or expectation of, a payment on account
of dismissal by reason of redundancy, whether in pursuance of
Part VI or otherwise, shall include only the loss referable to the
amount, if any, by which the amount of that payment would
have exceeded the amount of a basic award (apart from any
reduction under section 73(7) or (9)) in respect of the same
dismissal.

(4) In ascertaining the said loss the tribunal shall apply the
same rule concerning the duty of a person to mitigate his loss as
applies to damages recoverable under the common law of
England and Wales or of Scotland, as the case may be.

(5) In determining, for the purposes of subsection (1), how far
any loss sustained by the complainant was attributable to action
taken by the employer no account shall be taken of any pressure
which, by calling, organising, procuring or financing a strike or
other industrial action, or threatening to do so, was exercised
on the employer to dismiss the employee, and that question shall
be determined as if no such pressure had been exercised.

(6) Where the tribunal finds that the dismissal was to any
extent caused or contributed to by any action of the complainant
it shall reduce the amount of the compensatory award by such
proportion as it considers just and equitable having regard to
that finding.

(7) If the amount of any payment made by the employer to
the employee on the ground that the dismissai was by reason of
redundancy, whether in pursuance of Part VI or otherwise,
exceeds the amount of the basic award which would be payable
but for section 73(9) that excess shall go to reduce the amount
of the compensatory award.

75.—(1) The amount of compensation awarded to a person
under section 71(1) or of a compensatory award to a person

gl’%lated in accordance with section 74 shall not exceed

. ) The Secretary of State may by order increase the said
llqnt of £5,2_00 or that limit as from tig:e to time increased under
this subsection, but no such order shall be made unless a draft
of the order has been laid before Parliament and approved by a
resolution of each House of Parliament.
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(3) It is hereby declared for the avoidance of doubt that the = PartV

limit imposed by this section applies to the amount which
the industrial tribunal would, apart from this section, other-
wise award in respect of the subject matter of the complaint
after taking into account any payment made by the respondent to
the complainant in respect of that matter and any reduction in
the amount of the award required by any enactment or rule of
law.

76.—(1) Where compensation falls to be awarded in respect Compensation
of any act both under the provisions of this Act relating to unfair for act which
dismissal and under one or both of the following Acts, namely Lsrbrggila?ex
the Sex Discrimination Act 1975 and the Race Relations Act giscrimination
1976, an industrial tribunal shall not award compensation under (or both)
any one of those two or, as the case may be, three Acts in and unfair
respect of any loss or other matter which is or has been taken dismissal.
into account under the other or any other of them by the tribunal 1975 c. 65.
or another industrial tribunal in awarding compensation on the 1976 c. 74.

same or another complaint in respect of that act.

(2) Without prejudice to section 75 (whether as enacted or
as applied by section 65 of the Sex Discrimination Act 1975 or
section 56 of the Race Relations Act 1976) in a case to which
subsection (1) applies, the aggregate of the following amounts of
compensation awarded by an industrial tribunal, that is to say—

(@) any compensation awarded under the said Act of 1975 ;
and

(b) any compensation awarded under the said Act of 1976 ;
and

(c) any compensation awarded under section 71(1) or, as
the case may be, which is calculated in accordance with
section 74,

shall not exceed the limit for the time being imposed by section

Interim relief

77.—(1) An employee who presents a complaint to an in- Interim
dustrial tribunal that he has been unfairly dismissed by his em- relief pending
ployer and that the reason for the dismissal (or, if more than determination

T of complaint
one, the principal reason) was that the employee— of unfair

(@) was, or proposed to become, a member of a particular dismissal.
independent trade union ; or
(b) had ta](en, or proposed to take, part at any appropriate
time in the activities of a particular independent trade
gmon of which he was or proposed to become a mem-
er;
may, subject to the following provisions of this section, apply
to the tribunal for an order under the following provisions of
this section.
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PART V (2) An industrial tribunal shall not entertain an application
under this section unless—

(@) it is presented to the tribunal before the end of the period
of seven days immediately following the effective date
of termination (whether before, on or after that date) ;
and

(b) before the end of that period there is also so presented
a certificate in writing signed by an authorised official
of the independent trade union of which the employee
was or had proposed to become a member stating that
on the date of the dismissal the employee was or had
proposed to become a member of the union and that
there appear to be reasonable grounds for supposing
that the reason for his dismissal (or, if more than one,
the principal reason) was one alleged in the complaint.

(3) An industrial tribunal shall determine an application under
this section as soon as practicable after receiving the application
and the relevant certificate, but shall, at least seven days before
the date of the hearing, give the employer a copy of the applica-
tion and certificate, together with notice of the date, time and
place of the hearing.

(4) An industrial tribunal shall not exercise any power it has
of postponing the hearing in the case of an application under this
section except where the tribunal is satisfied that special circum-
stances exist which justify it in doing so.

(5) If on hearing an application under this section it appears to
an industrial tribunal that it is likely that on determining the
complaint to which the application relates the tribunal will find
that the complainant was unfairly dismissed and that the reason
for the dismissal (or if more than one, the principal reason) was
a reason mentioned in subsection (1), the tribunal shall announce
its findings and explain to both parties (if present) what powers
the tribunal may exercise on an application under this section
and in what circumstances it may exercise them, and shall ask
the employer (if present) whether he is willing, pending the deter-
mination or settlement of the complaint—

(a) to reinstate the employee, that is to say, to treat the
employee in all respects as if he had not been dis-
missed ; or

(b) if not, to re-engage him in another job on terms and
conditions not less favourable than those which would
have been applicable to him if he had not been
dismissed.

(6) In subsection (5) “terms and conditions not less favour-
able than those which would have been applicable to him if he
had not been dismissed ” means, as regards seniority, pension
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rig_hts and other similar rights, that the period prior to the dis-
missal shall be regarded as continuous with his employment
following the dismissal.

(7) If the employer states that he is willing to reinstate the
employee, the tribunal shall make an order to that effect.

(8) If the employer states that he is willing to re-engage the
employee in another job and specifies the terms and conditions
on which he is willing to do so, the tribunal shall ask the em-
ployee whether he is willing to accept the job on those terms and
conditions, and—

(@) if the employee is willing to accept the job on those

terms and conditions, the tribunal shall make an order _

to that effect ; and

(b) if the employee is unwilling to accept the job on those
terms and conditions, then, if the tribunal is of the
opinion that the refusal is reasonable, the tribunal shall
make an order for the continuation of his contract
of employment, but otherwise the tribunal shall make
no order under this section.

(9) If, on the hearing of an application under this section, the
employer fails to attend before the tribunal or he states that he
is unwilling either to reinstate the employee or re-engage him as
mentioned in subsection (5), the tribunal shall make an order
for the continuation of the employee’s contract of employment.

(10) In this section—
‘“appropriate time” has the same meaning as in section

*“ authorised official , in relation to a trade union, means an
official of the union authorised by the union to act for
the purposes of this section ;

and any reference to the date of dismissal is a reference—

(@) where the employee’s contract of employment was
terminated by notice (whether given by his employer
or by him), to the date on which the employer’s notice
was given ; and

(b) in any other case, to the effective date of termination.

(11) A document purporting to be an authorisation of an offi-
cial by a trade union to act for the purposes of this section and
to be signed on behalf of the union shall be taken to be such
an authorisation unless the contrary is proved, and a document
purporting to be a certificate signed by such an official shall be
taken to be signed by him unless the contrary is proved.

C
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78.—(1) An order for the continuation of a contract of
employment under section 77 shall be an order that the
contract of employment, if it has been terminated, shall continue
in force as if it had not been terminated and if not, shall on its
termination, continue in force, in either case until the deter-
mination or settlement of the complaint and only for the
purposes of pay or any other benefit derived from the employ-
ment, seniority, pension rights and other similar matters and for
the purpose of determining for any purpose the period for which
the employee has been continuously employed.

(2) Where the tribunal makes any such order it shall specify
in the order the amount which is to be paid by the employer
to the employee by way of pay in respect of each normal pay
period or part of any such period falling between the date of
the dismissal and the determination or settlement of the com-
plaint and, subject to subsection (5), the amount so specified
shall be that which the employee could reasonably have been
expected to earn during that period or part, and shall be paid,
in the case of a payment for any such period falling wholly or
partly after the order, on the normal pay day for that period and,
in the case of a payment for any past period, within a time so
specified.

(3) If an amount is payable by way of pay in pursuance of
any such order in respect only of part of a normal pay period
the amount shall be calculated by reference to the whole period
and be reduced proportionately.

(4) Any payment made to an employee by an employer under
his contract of employment, or by way of damages for breach
of that contract, in respect of any normal pay period or part
of any such period shall go towards discharging the employer’s
liability in respect of that period under subsection (2), and
conversely any payment under subsection (2) in respect of any
period shall go towards discharging any liability of the employer
under, or in respect of breach of, the contract of employment
in respect of that period.

(5 If an employee, on or after being dismissed by his
employer, receives 2 lump sum which, or part of which, is in
lieu of wages but is not referable to any normal pay period, the
tribunal shall take the payment into account in determining the
amount of pay to be payable in pursuance of any such order.

(6) For the purposes of this section the amount which an
employee could reasonably have been expected to earn, his

normal pay period and the normal pay day for each such period
shall be determined as if he had not been dismissed.
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79.—(1) At any time between the making of an order by an  ParT V
industrial tribunal under section 77 and the determination sypplementary
or settlement of the complaint to which it relates, the employer provisions
or the employee may apply to the tribunal for the revocation or relating ‘Oi. :
variation of the order on the ground of a relevant change of Dterim reiet.
circumstances since the making of the order, and that section
shall apply to the application as it applies to an application for
an order under that section except that—

(@) no certificate need be presented to the tribunal under
subsection (2)(b), and no copy of the certificate need
be given to the employer under subsection (3), of that
section ; and

(b) in the case of an application by an employer, for the
reference in the said subsection (3) to the employer
there shall be substituted a reference to the employee.

(2) If on the application of an employee an industrial tribunal
is satisfied that the employer has not complied with the terms of
an order for the reinstatement or re-engagement of the employee
under section 77(7) or (8),—

(@) the tribunal shall make an order for the continuation
of the employee’s contract of employment and section
78 shall apply to an order under this subsection as
it applies to an order for the continuation of a contract
of employment under section 77 ; and

(b) the tribunal shall also order the employer to pay the
employee such compensation as the tribunal considers
just and equitable in all the circumstances having
regard to the infringement of the employee’s right to
be reinstated or re-engaged in pursuance of the order
under section 77(7) or (8) and to any loss suffered
by the employee in consequence of the non-compliance.

(3) If on the application of an employee an industrial tribunal
is satisfied that the employer has not complied with the terms of
an order for the continuation of a contract of employment,
then—

(a) if the non-compliance consists of a failure to pay an
amount by way of pay specified in the ordef. the
tribunal shall determine the amount of pay owed by
the employer to the employee on the date of the deter-
mination, and, if on that date the tribunal also deter-
mines the employee’s complaint that he has been
unfairly dismissed by his employer, the tribunal shall
specify that amount separately from any other sum
awarded to the employee ; and

i i loyer
(b) in any other case, the tribunal shall order the emp
to pgy the employee such compensation as the tribunal

C2
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considers just and equitable in all the circumstances
having regard to any loss suffered by the employee
in consequence of the non-compliance.

Teachers in aided schools
80.—(1) Where a teacher in an aided school is dismissed
by the governors or managers of the school in pursuance of a
requirement of the local education authority under paragraph (a)
of the proviso to section 24(2) of the Education Act 1944, this
Part shall have effect in relation to the dismissal as if—
(@) the local education authority had at all material times
been the teacher’s employer, and
(b) the local education authority had dismissed him, and
the reason or principal reason for which they did so
had been the reason or principal reason for which they
required his dismissal.

(2) For the purposes of a complaint under section 67 as
applied by this section—

(a) section 71(2)(b) shall have effect as if for the words
‘“not practicable to comply ” there were substituted
the words “not practicable for the local education
authority to permit compliance ” ; and

(b) section 74(5) shall have effect as if any reference to
the employer were a reference to the local education
authority.

PART VI
REDUNDANCY PAYMENTS

Right to redundancy payment

81.—(1) Where an employee who has been continuously
employed for the requisite period—
(@) is dismissed by his employer by reason of redundancy,
or
(b) is laid off or kept on short-time to the extent specified in
subsection (1) of section 88 and complies with the
requirements of that section,

then, subject to the following provisions of this Act, the
employer shall be liable to pay to him a sum (in this Act

referred to as a “redundancy payment ™) calculated in accord-
ance with Schedules 4, 13 and 14.

(2) For the purposes of this Act an employee who is dis-
missed _sha!l be taken to be dismissed by reason of redundancy
if the dismissal is attributable wholly or mainly to—

~ (a) the fact that his employer has ceased, or intends to
cease, to carry on the business for the purposes of



Employment Protection (Consolidation) Act 1978  c. 44

which the employee was employed by him, or has
ceased, or intends to cease, to carry on that busi-
ness in the place where the employee was so employed,
or

(b) the fact that the requirements of that business for em-
ployees to carry out work of a particular kind, or for
employees to carry out work of a particular kind in
the place where he was so employed, have ceased or
diminished or are expected to cease or diminish.

For the purposes of this subsection, the business of the
employer together with the business or businesses of his
associated employers shall be treated as one unless either of
the conditions specified in this subsection would be satisfied
without so treating those businesses.

(3) In subsection (2), “cease” means cease either
permanently or temporarily and from whatsoever cause, and
“ diminish ” has a corresponding meaning.

(4) For the purposes of subsection (1), the requisite period is
the period of two years ending with the relevant date, excluding
any week which began before the employee attained the age of
eighteen.

PART VI

82.—(1) An employee shall not be entitled to a redundancy General

payment if immediately before the relevant date the employee—
(@) if a man, has attained the age of sixty-five, or
(b) if a woman, has attained the age of sixty.

(2) Except as provided by section 92, an employee shall not
be entitled to a redundancy payment by reason of dismissal
where his employer, being entitled to terminate his contract of
employment without notice by reason of the employee’s con-
duct, terminates it either—

(@) without notice, or

(b) by giving shorter notice than that which, in the absence
of such conduct, the employer would be required to
give to terminate the contract, or -

(c) by giving notice (not being such shorter notice as is
mentioned in paragraph (b)) which includes, or is
accompanied by, a statement in writing that the em-
ployer would, by reason of the employee’s conduct, be
entitled to terminate the contract without notice.

(3) If an employer makes an employee an offer (whether in
writing or not) before the ending of his employment under the
previous contract to renew his contract of employment, or to
re-engage him under a new contract of employment, so that the

C3
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renewal or re-engagement would take effect either immediately
on the ending of his employment under the previous contract or
after an interval of not more than four weeks thereafter, the
provisions of subsections (5) and (6) shall have effect.

(4) For the purposes of the application of subsection (3) to a
contract under which the employment ends on a Friday, Satur-
day or Sunday—

(a) the renewal or re-engagement shall be treated as taking
effect immediately on the ending of the employment
under the previous contract if it takes effect on or
before the next Monday after that Friday, Saturday
or Sunday ; and

(b) the interval of four weeks shall be calculated as if the
employment had ended on that Monday.

(5) If an employer makes an employee such an offer as is
referred to in subsection (3) and either—

(@) the provisions of the contract as renewed, or of the new
contract, as to the capacity and place in which he
would be employed, and as to the other terms and
conditions of his employment, would not differ from
the corresponding provisions of the previous contract ;
or

(b) the first-mentioned provisions would differ (wholly or in
part) from those corresponding provisions, but the
offer constitutes an offer of suitable employment in
relation to the employee ;

and in either case the employee unreasonably refuses that offer,
he shall not be entitled to a redundancy payment by reason
of his dismissal. .

(6) If an employee’s contract of employment is renewed, or
he is re-engaged under a new contract of employment, in pur-
suance of such an offer as is referred to in subsection (3), and
the provisions of the contract as renewed, or of the new con-
tract, as to the capacity and place in which he is employed,
and as to the other terms and conditions of his employment,
differ (wholly or in part) from the corresponding provisions of
the previous contract but the employment is suitable in relation
to the employee, and during the trial period referred to in section
84 the employee unreasonably terminates the contract, or un-
reasonably gives notice to terminate it and the contract is
thereafter, in consequence, terminated, he shall not be entitled
to a redundancy payment by reason of his dismissal from
employment under the previous contract.
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(7) Any reference in this section to re-engagement by the  Part VI
employer shall be construed as including a reference to re-
engagement by the employer or by any associated employer, and
any reference in this section to an offer made by the employer
shall be construed as including a reference to an offer made by
an associated employer.

83.—(1) In this Part, except as respects a case to which sec- Dismissal by
tion 86 applies, “ dismiss ” and “dismissal ” shall, subject to employer.
sections 84, 85 and 93, be construed in accordance with
subsection (2).

(2) An employee shall be treated as dismissed by his employer
if, but only if,—

(@) the contract under which he is employed by the
employer is terminated by the employer, whether it is
so terminated by notice or without notice, or

(b) where under that contract he is employed for a fixed
term, that term expires without being renewed under
the same contract, or

(c) the employee terminates that contract with or without
notice, in circumstances (not falling within section
92(4)) such that he is entitled to terminate it without
notice by reason of the employer’s conduct.

84.—(1) If an employee’s contract of employment is re- Renewal of
newed, or he is re-engaged under a new contract of employment contract or
in pursuance of an offer (whether in writing or not) made by his fe-engagement.
employer before the ending of his employment under the
previous contract, and the renewal or re-engagement takes effect
either immediately on the ending of that employment or after
an interval of not more than four weeks thereafter, then, subject
to subsections (3) to (6), the employee shall not be regarded as
having been dismissed by his employer by reason of the ending
of his employment under the previous contract.

(2) For the purposes of the application of subsection (1) to a
contract under which the employment ends on a Friday,
Saturday or Sunday—

(@) the renewal or re-engagement shall be treated as taking
effect immediately on the ending of the employment
if it takes effect on or before the Monday after that
Friday, Saturday or Sunday, and

(b) the interval of four weeks referred to in that subsection
shall be calculated as if the employment had ended
on that Monday.

Cc4
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(3) If, in a case to which subsection (1) applies, the provisions
of the contract as renewed, or of the new contract, as to the
capacity and place in which the employee is employed, and as
to the other terms and conditions of his employment, differ
(wholly or in part) from the corresponding provisions of the
previous contract, there shall be a trial period in relation to the
contract as renewed, or the new contract (whether or not there
has been a previous trial period under this section).

(4) The trial period shall begin with the ending of the em-
ployee’s employment under the previous contract and end with
the expiration of the period of four weeks beginning with the
date on which the employee starts work under the contract as
renewed, or the new contract, or such longer period as may be
agreed in accordance with the next following subsection for the
purpose of retraining the employee for employment under that
contract.

(5) Any such agreement shall—

(a) be made between the employer and the employee or
his representative before the employee starts work
under the contract as renewed or, as the case may be,
the new contract ;

(b) be in writing ;
(c) specify the date of the end of the trial period ; and

(d) specify the terms and conditions of employment which
will ;g)ply in the employee’s case after the end of that
period.

~ (6) If during the trial period—

(a) the employee, for whatever reason, terminates the con-
tract, or gives notice to terminate it and the contract
is thereafter, in consequence, terminated ; or

(b) the employer, for a reason connected with or arising
out of the change to the renewed, or new, employ-
ment, terminates the contract, or gives notice to ter-
minate it and the contract is thereafter, in consequence,
terminated,

then, unless the employee’s contract of employment is again
renewed, or he is again re-engaged under a new contract .of
employment, in circumstances such that subsection (1) again
applies, he shall be treated as having been dismissed on the
date on which his employment under the previous contract or,
if there has been more than one trial period, the original
contract ended for the reason for which he was then dismissed
or would have been dismissed had the offer (or original offer)
of renewed, or new, employment not been made, or, as the case
may be, for the reason which resulted in that offer being made.
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(D Any reference in this section to re-engagement by the
employer shall be construed as including a reference to re-
engagement by the employer or by any associated employer,
and any reference in this section to an offer made by the
employer shall be construed as including a reference to an
offer made by an associated employer.

85.—(1) The provisions of this section shall have effect
where—

(@) an employer gives notice to an employee to terminate
his contract of employment, and

(b) at a time within the obligatory period of that notice,
the employee gives notice in writing to the employer
to terminate the contract of employment on a date
earlier than the date on which the employer’s notice
is due to expire.

(2) Subject to the following provisions of this section, in the
circumstances specified in subsection (1) the employee shall,
for the purposes of this Part, be taken to be dismissed by his
employer.

(3) If, before the employee’s notice is due to expire, the
employer gives him notice in writing—
(@ requiring him to withdraw his notice terminating the
contract of employment as mentioned in subsection
(1)(b) and to continue in the employment until the date
on which the employer’s notice expires, and
(b) stating that, unless he does so, the employer will con-
test any liability to pay to him a redundancy pay-
ment in respect of the termination of his contract of
employment,
but the employee does not comply with the requirements of that
notice, the employee shall not be entitled to a redundancy pay-
ment by virtue of subsection (2) except as provided by sub-
section (4).

(4) Where, in the circumstances specified in subsection (1),
the employer has given notice to the employee under subsec-
tion (3), and on a reference to a tribunal it appears to the
tribunal, having regard both to the reasons for which the em-
ployee seeks to leave the employment and those for which the
employer requires him to continue in it, to be just and equitable
that the employee should receive the whole or part of any
redundancy payment to which he would have been entitled
apart from subsection (3), the tribunal may determine that the
employer shall be liable to pay to the employee—

(@) the whole of the redundancy payment to which the
employee would have been so entitled, or
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(b) such part of that redundancy payment as the tribunal
thinks fit.

(5) In this section—

(@) if the actual period of the employer’s notice (that is
to say, the period beginning at the time when the
notice is given and ending at the time when it expires)
is equal to the minimum period which (whether by
virtue of any enactment or otherwise) is required to
be given by the employer to terminate the contract of
employment, * the obligatory period ”, in relation to
that notice, means the actual period of the notice ;

(b) in any other case, “ the obligatory period ™, in relation
to an employer’s notice, means that period which,
being equal to the minimum period referred to in
paragraph (a), expires at the time when the employer’s
notice expires.

86. Where an employee is entitled to return to work and

permit woman hag exercised her right to return in accordance with section 47
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but is not permitted to return to work, then she shall be treated
for the purposes of the provisions of this Part as if she had been
employed until the notified day of return, and, if she would not
otherwise be so treated, as having been continuously employed
until that day, and as if she had been dismissed with effect from
that day for the reason for which she was not permitted to return.

87.—(1) Where an employee is employed under a contract
on such terms and conditions that his remuneration thereunder
depends on his being provided by the employer with work of
the kind which he is employed to do, he shall, for the purposes
of this Part, be taken to be laid off for any week in respect of
which, by reason that the employer does not provide such work
for tgg. he is not entitled to any remuneration under the
con .

(2) Where by reason of a diminution in the work provided
for an employee by his employer (being work of a kind which
under his contract the employee is employed to do) the em-
ployee’s remuneration for any week is less than half a week’s

pay, he shall for the purposes of this Part be taken to be kept
on short-time for that week.

88.—(1) An employee shall not be entitled to a redundancy
payment by reason of being laid off or kept on short-time
unless he gives notice in writing to his employer indicating (in
whatsoever terms) his intention to claim a redundancy pay-
ment in respect of lay-off or short-time (in this Act referred to
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asa®* n_otice of intention to claim ) and, before the service of
that notice, either—

(@) he has been laid off or kept on short-time for four or
more consecutive weeks of which the last before the
service of the notice ended on the date of service
thereof or ended not more than four weeks before
that date, or

(D) he has been laid off or kept on short-time for a series
of six or more weeks (of which not more than three
were consecutive) within a period of thirteen weeks,
where the last week of the series before the service
of the notice ended on the date of service thereof or
ended not more than four weeks before that date.

(2) Where an employee has given notice of intention to
claim,—

(a) he shall not be entitled to a redundancy payment in
pursuance of that notice unless he terminates his con-
tract of employment by a week’s notice which (whether
given before or after or at the same time as the notice
of intention to claim) is given before the end of the
period allowed for the purposes of this paragraph
(as specified in subsection (5) of section 89), and

(b) he shall not be entitled to a redundancy payment in
pursuance of the notice of intention to claim if he is
dismissed by his employer (but without prejudice to
any right to a redundancy payment by reason of the
dismissal) :

Provided that, if the employee is required by his contract of
employment to give more than a week’s notice to terminate the
contract, the reference in paragraph (@) to a week’s notice shall
be construed as a reference to the minimum notice which he is
so required to give,

(3) Subject to subsection (4), an employee shall not be
entitled to a redundancy payment in pursuance of a notice of
intention to claim if, on the date of service of that notice, it
was reasonably to be expected that the employee (if he con-
tinued to be employed by the same employer) would, not later
than four weeks after that date, enter upon a period of em-
ployment of not less than thirteen weeks during which he
would not be laid off or kept on short-time for any week.

(4) Subsection (3) shall not apply unless, within seven days
after the service of the notice of intention to claim, the
employer gives to the employee notice in writing that he will
contest any liability to pay to him a redundancy payment in
pursuance of the notice of intention to claim.
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89.—(1) If, in a case where an employee gives notice of
intention to claim and the employer gives notice under section
88(4) (in this section referred to as a “ counter-notice ”), the
employee continues or has continued, during the next four
weeks after the date of service of the notice of intention to
claim, to be employed by the same employer, and he is or
has been laid off or kept on short-time for each of those weeks,
it shail be conclusively presumed that the condition specified in
subsection (3) of section 88 was not fulfilled.

(2) For the purposes of both subsection (1) of section 88 and
subsection (1) of this section, it is immaterial whether a series
of weeks (whether it is four weeks, or four or more weeks, or
six or more weeks) consists wholly of weeks for which the
employee is laid off or wholly of weeks for which he is kept on
short-time or partly of the one and partly of the other.

(3) For the purposes mentioned in subsection (2), no account
shall be taken of any week for which an employee is laid off
or kept on short-time where the lay-off or short-time is wholly
or mainly attributable to a strike or a lock-out (within the
meaning of paragraph 24 of Schedule 13) whether the strike
or lock-out is in the trade or industry in which the employee
is employed or not and whether it is in Great Britain or
elsewhere.

(4) Where the employer gives a counter-notice within seven
days after the service of a notice of intention to claim, and
does not withdraw the counter-notice by a subsequent notice in
writing, the employee shall not be entitled to a redundancy
payment in pursuance of the notice of intention to claim except
in accordance with a decision of an industrial tribunal.

(5) The period allowed for the purposes of subsection (2)(a)
of section 88 is as follows, that is to say,—

(@) if the employer does not give a counter-notice within
seven days after the service of the notice of intention
to claim, that period is three weeks after the end of
those seven days ;

() if the employer gives a counter-notice within those
seven days, but withdraws it by a subsequent notice
in writing, that period is three weeks after the service
of the notice of withdrawal ;

(¢) if the employer gives a counter-notice within those
seven days and does not so withdraw it, and a question
as to the right of the employee to a redundancy pay-
ment in pursuance of the notice of intention to claim
is referred to a tribunal, that period is three weeks
after the tribunal has notified to the employee its
decision on that reference.
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(6) For the purposes of paragraph (c) of subsection (5) no
account shall be taken of any appeal against the decision of
the tribunal, or of any requirement to the tribunal to state a
case for the opinion of the High Court or the Court of Session,
or of any proceedings or decision in consequence of such an
appeal or requirement.

98.—(1) Subject to the following provisions of this section,
for the purposes of the provisions of this Act so far as they
relate to redundancy payments, “ the relevant date », in relation
to the dismissal of an employee—

(a) where his contract of employment is terminated by
notice, whether given by his employer or by the
employee, means the date on which that notice expires ;

{b) where his contract of employment is terminated without
notice, means the date on which the termination takes
effect ;

(c) where he is employed under a contract for a fixed term
and that term expires as mentioned in subsection (2)(b)
of section 83, means the date on which that term
expires ;

(d) where he is treated, by virtue of subsection (6) of section
84, as having been dismissed on the termination of
his employment under a previous contract, means—

() for the purposes of section 101, the date which
is the relevant date as defined by paragraph (a), (b)
or {¢) in relation to the renewed, or new, contract,
or, where there has been more than one trial period
under section 34, the last such contract ; and

(i) for the purposes of any other provision, the
date which is the relevant date as defined by para-
graph (@), (b) or (¢) in relation to the previous
contract, or, where there has been more than one
trial period under section 84, the original contract ;
and

(e) where he is taken to be dismissed by virtue of section
85(2), means the date on which the employee’s notice
to terminate his contract of employment expires.

(2) ““ The relevant date ”, in relation to a notice of intention
to claim or a right to a redundancy payment in pursuance of
such a notice,— ~

(@) in a case falling within paragraph (a) of subsection (1)
of section 8, means the date on which the last of the
four or more consecutive weeks before the service of
the notice came to an end, and '
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(b) in a case falling within paragraph (b) of that subsection,
means the date on which the last of the series of six or
more weeks before the service of the notice came to an
end.

(3) Where the notice required to be given by an employer to
terminate a contract of employment by section 49(1) would,
if duly given when notice of termination was given by the
employer, or (where no notice was given) when the contract of
employment was terminated by the employer, expire on a date
later than the relevant date as defined by subsection (1), then
for the purposes of section 81(4) and paragraph 1 of Schedule 4
and paragraph 8(4) of Schedule 14, that later date shall be
treated as the relevant date in relation to the dismissal.

91.—(1) Any question arising under this Part as to the
right of an employee to a redundancy payment, or as to the
amount of a redundancy payment, shall be referred to and
determined by an industrial tribunal.

(2) For the purposes of any such reference, an employee who
has been dismissed by his employer shall, unless the contrary is
proved, be presumed to have been so dismissed by reason of
redundancy.

(3) In relation to lay-off or short-time, the questions which
may be referred to and determined by an industrial tribunal, as
mentioned in subsection (1), shall include any question whether
an employee will become entitled to a redundancy payment if he
is not dismissed by his employer and he terminates his contract
of employment as mentioned in subsection (2)(a) of section 88 ;
and any such question shall for the purposes of this Part be

taken to be a question as to the right of the employee to a
redundancy payment.

92.—(1) Where at any such time as is mentioned in sub-
section (2), an employee who—

(@ has been given notice by his employer to terminate his
contract of employment, or

(b) has given notice to his employer under subsection (1)
of section 88,

takes part in a strike, in such circumstances that the employer is
entitled, by reason of his taking part in the strike, to treat the
contract of employment as terminable without notice, and the
pmplcl;yerﬁfor 1(:121;1t ;eason teréninat% the contract as mentioned
in subsection of section 82, that subsection shall not apply
to that termination of the contract. PP
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(2) The times referred to in subsection (1) are— Parr VI

(@) in a case falling within paragraph (a) of that subsection
any time within the obligatory period of the employer’s
notice (as defined by section 85(5)), and

(b) in a case falling within paragraph (b) of subsection (1),
any time after the service of the notice mentioned in
that paragraph.

(3) Where at any such time as is mentioned in subsection (2)
an employee’s contract of employment, otherwise than by
reason of his taking part in a strike, is terminated by his em-
ployer in the circumstances specified in subsection (2) of section
82, and is so terminated as mentioned therein, and on a
reference to an industrial tribunal it appears to the tribunal, in
the circumstances of the case, to be just and equitable that the
employee should receive the whole or part of any redundancy
payment to which he would have been entitled apart from
section 82(2), the tribunal may determine that the employer
shall be liable to pay to the employee—

(@) the whole of the redundancy payment to which the
employee would have been so entitled, or

(b) such part of that redundancy payment as the tribunal
thinks fit.

(4) Where an employee terminates his contract of employment
without notice, being entitled to do so by reason of a lock-out
by his employer, section 83(2)(c) shall not apply to that termin-
ation of the contract.

(5) In this section “strike” and “lock-out” each has the
meaning given by paragraph 24 of Schedule 13.

93.—(1) Where in accordance with any enactment or rule of Implied or
law— ' constructive

termination
(@) any act on the part of an employer, or of contract,
(b) any event affecting an employer (including, in the case
of an individual, his death),

operates so as to terminate a contract under which an employee
is employed by him, that act or event shall for the purposes of
this Part be treated as a termination of the contract by the
employer, if apart from this subsection it would not constitute a
termination of the contract by him and, in particular, the provi-
sions of sections 83, 84 and 90 shall apply accordingly.

(2) Where subsection (1) applies, and the employee’s contract
of employment is not renewed, and he is not re-engaged u_nder
a new contract of employment, so as to be treated, by virtue
of section 84(1), as not having been dismissed, he shall, with-
out prejudice to section £4(6), be taken for the purposes of this
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Part to be dismissed by reason of redundancy if the circum-
stances in which his contract is not so renewed and he is not
so re-engaged are wholly or mainly attributable to one or other
of the facts specified in paragraphs (a) and (b) of section 81(2)

(3) For the purposes of subsection (2), section 81(2)(a), in so
far as it relates to the employer ceasing or intending to cease
to carry on the business, shall be construed as if the reference to
the employer included a reference to any person to whom, in
consequence of the act or event in question, power to dispose of
the business has passed.

(4) In this section, any reference to section 84(1) includes a
reference to that subsection as applied by section 94(2) or as so
applied and (where appropriate) modified by section 95(2), and
where section 84(1) applies as so modified the references in sub-
section (2) of this section to renewal of or re-engagement under a
contract of employment shall be construed as including refer-
ences to renewal of or re-engagement in employment otherwise
than under a contract of employment.

94.—(1) The provisions of this section shall have effect
where—

(@) a change occurs (whether by virtue of a sale or other
disposition or by operation of law) in the ownership
of a business for the purposes of which a person is
employed, or of a part of such a business, and

{b) in connection with that change the person by whom the
employee is employed immediately before the change
occurs (in this section referred to as * the previous
owner ") terminates the employee’s contract of employ-
ment, whether by notice or without notice.

(2) If, by agreement with the employee, the person who
immediately after the change occurs is the owner of the business,
or of the part of the business in question, as the case may
be (in this section referred to as *“ the new owner ), renews the
employee’s contract of employment (with the substitution of
the new owner for the previous owner) or re-engages him under
a new contract of employment, sections 84 and 90 shall have
effect as if the renewal or re-engagement had been a renewal
or re-engagement by the previous owner (without any substitu-
tion of the new owner for the previous owner),

(3) If the new owner offers to renew the employee’s contract
of employment (with the substitution of the new owner for the
previous owner) or to re-engage him under a new contract of
employment, subsections (3) to (6) of section 82 shall have effect,
subject to subseg:tion (@), in relation to that offer as they would
have had effect in relation to the like offer made by the previous
owner.
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(4) For the purposes of the operation, in accordance with
subsection (3), of subsections (3) to (6) of section 82 in relation
to an offer made by the new owner—

(a) the offer shall not be treated as one whereby the pro-
visions of the contract as renewed, or of the new con-
tract, as the case may be, would differ from the
corresponding provisions of the contract as in force
immediately before the dismissal by reason only that
the new owner would be substituted for the previous
owner as the employer, and

(b) no account shall be taken of that substitution in
determining whether the refusal of the offer was
unreasonable or, as the case may be, whether the
employee acted reasonably in terminating the renewed,
or new, employment during the trial period referred to
in section 84.

(5) The preceding provisions of this section shall have effect
(subject to the necessary modifications) in relation to a case
where—

(@) the person by whom a business, or part of a business, is
owned immediately before a change is one of the
persons by whom (whether as partners, trustees or
otherwise) it is owned immediately after the change, or

(b) the persons by whom a business, or part of a business,
is owned immediately before a change (whether as
partners, trustees or otherwise) include the person by
whom, or include one or more of the persons by whom,
it is owned immedijately after the change,

as those provisions have effect where the previous owner and
the new owner are wholly different persons.

(6) Sections 82(7) and 84(7) shall not apply in any case to
which this section applies.

(7) Nothing in this section shall be construed as requiring
any variation of a contract of employment by agreement between
the parties to be treated as constituting a termination of the

contract.

95.—(1) Section 94 shall apply to a transfer of functions
from a person not acting on behalf of the Crown (in this section
referred to as the transferor) to a government department or
any other officer or body exercising functions on behalf of the
Crown (in this section referred to as the transferee) as that
section applies to a transfer of a business, but with the sub-
stitution for references to the previous owner and new owner of
references to the transferor and transferee respectively.
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(2) In so far as the renewal or re-engagement of the employee
by the transferee is in employment otherwise than under a con-
tract of employment— ,

(a) references in section 94 (and in sections 82(4) to (6),
84 and 90 as they apply by virtue of that section)
to a contract of employment or to the terms of such
a contract shall be construed as references to employ-
ment otherwise than under such a contract and to the
terms of such employment ; and

{b) references in subsection (4) of section 94, as modified
by subsection (1) of this section, to the substitution of
the transferee for the transferor shall be construed as
references to the substitution of employment by the
transferee otherwise than under a contract of employ-
ment for employment by the transferor under such a
contract.

96.—(1) If at any time there is in force an agreement between
one or more employers or organisations of employers and one
or more trade unions representing employees, whereby employees
to whom the agreement applies have a right in certain circum-
stances to payments on the termination of their contracts of
empioyment, and, on the application of all the parties to the
agreement, the Secretary of State, having regard to the provisions
of the agreement, is satisfied that section 81 should not apply
to those employees, he may make an order under this section in
respect of that agreement. '

(2) The Secretary of State shall not make an order under this
section in respect of an agreement unless the agreement indicates
(in whatsoever terms) the willingness of the parties to it to submit
to an industrial tribunal such questions as are mentioned in
paragraph () of subsection (3).

(3) Where an order under this section is in force in respect
of an agreement—

(@ section 81 shall not have effect in relation to any
employee who immediately before the relevant date is
an employee to whom the agreement applies, but

(b) section 91 shall have effect in relation to any question
arising under the agreement as to the right of an
employee to a payment on the termination of his
employment, or as to the amount of such a payment,
as if the payment were a redundancy payment and the
question arose under this Part.

(4) Any order under this section may be revoked by a sub-
sequent order thereunder, whether in pursuance of an applica-
tion made by all or any of the parties to the agreement in
question or without any such application.
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97.—(1) A claim under paragraph 1 of Schedule 11 to the Parr VI
Employment Protection Act 1975 (claims as to recognised terms Claims as to
and conditions and general level of terms and conditions) may extension
be reported to the Advisory, Conciliation and Arbitration Service ©f terms and
in accordance with that Schedule, and may be referred by the SCPditions.
Service to the Central Arbitration Committee, and the Com- 1975 ¢.71.
mittee may make an award under that Schedule, notwithstanding
that the terms and conditions which it is claimed that the
employer is not observing consist of or include terms and con-
ditions as to payments to be made to employees in the circum-
stances specified in paragraph (a) or paragraph (b) of section
81(1) or in similar circumstances, and that provision for
redundancy payments is made by this Act.

(2) Where a claim which is reported to the Advisory, Con-
ciliation and Arbitration Service under the said paragraph
1 is founded upon recognised terms and conditions and relates
to an agreement in respect of which an order under section
96 is for the time being in force, and the Central Arbitration
Committee makes an award in pursuance of that claim, section
96(3) shall have effect in relation to all persons in respect of
whom the employer is required by that award to observe the
recognised terms and conditions, whether they are persons to
whom section 96(3) would apply apart from this subsection
or not. '

98.—(1) The Secretary of State shall by regulations make Exclusion or
provision for excluding the right to a redundancy payment, or reduction of
reducing the amount of any redundancy payment, in such cases fed“ndatncy
as may be prescribed by the regulations, being cases in which an Seo vt o8
employee has (whether by virtue of any statutory provision or pension rights.
otherwise) a right or claim (whether legally enforceable or not)
to a periodical payment or lump sum by way of pension, gratuity
or superannuation allowance which is to be paid by reference
to his employment by a particular employer and is to be paid, or
to begin to be paid, at the time when he leaves that employment
or within such period thereafter as may be prescribed by the
regulations.

(2) Provision shall be made by any such regulations for securing
that the right to a redundancy payment shall not be excluded,
and that the amount of a redundancy payment shall not be re-
duced, by reason of any right or claim to a periodical payment or
lump sum, in so far as that payment or lump sum represents
such compensation as is mentioned in section 118(1) and is
payable under a statutory provision, whether made or passed
before, on or after the passing of this Act.

(3) In relation to any case where, under section 85 or 92 or
110, an industrial tribunal determines that an employer is liable
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to pay part (but not the whole) of a redundancy payment, any
reference in this section to a redundancy payment, or to the
amount of a redundancy payment, shall be construed as a refer-
ence to that part of the redundancy payment, or to the amount
of that part, as the case may be.

99.—(1) Without prejudice to any exemption or immunity of
the Crown, section 81 shall not apply to any person in respect
of any employment which—

(a) is employment in a public office for the purposes of
section 38 of the Superannuation Act 1965, or

(b) whether by virtue of that Act or otherwise, is treated for
the purposes of pensions and other superannuation
benefits as service in the civil service of the State, or

(c) is employment by any such body as is specified in
Schedule 5.

(2) Without prejudice to any exemption or immunity of the
Crown, section 81 shall not apply to any person in respect of his
employment in any capacity under the Government of an
overseas territory (as defined by section 114).

100.—(1) For the purposes of the application of the pro-
visions of this Part to an employee who is employed as a
domestic servant in a private household, those provisions
(except section 94) shall apply as if the household were a
business and the maintenance of the household were the
carrying on of that business by the employer.

(2) Without prejudice to section 146(1), section 81 shall
not apply to any person in respect of employment as a domestic
servant in a private household, where the employer is the father,
mother, grandfather, grandmother, stepfather, stepmother, son,
daughter, grandson, granddaughter, stepson, stepdaughter,
brother, sister, half-brother, or half-sister of the employee.

_101.—(1) Notwithstanding anything in the preceding previ-
sions of this Part, an employee shall not be entitled to a redun-
dancy payment unless, before the end of the period of six months
beginning with the relevant date—

(@) the payment has been agreed and paid, or ‘
(b) the employee has made a claim for the payment by
notice in writing given to the employer, or ‘

(c) a question as to the right of the employee to the pay-
ment, or as to the amount of the payment, has been
referred to an industrial tribunal, or ‘

(@) a complaint relating to his dismissal has been presented
- by the employee under section 67.
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(2) An employee shall not by virtue of subsection (1) lose his
right to a redundancy payment if, during the period of six
months immediately following the period mentioned in that
subsection, the employee—

(@) makes such a claim as is referred to in paragraph (b) of
that subsection,

(b) refers to a tribunal such a question as is referred to in
paragraph (c) of that subsection, or

(c) makes such a complaint as is referred to in paragraph
(d) of that subsection,

and it appears to the tribunal to be just and equitable that the
employee should receive a redundancy payment having regard to
the reason shown by the employee for his failure to take any
such step as is referred to in paragraph (a), (b) or {c) of this
subsection within the period mentioned in subsection (1), and to
all the other relevant circumstances.

PART VI

102.—(1) On making any redundancy payment, otherwise Written
than in pursuance of a decision of a tribunal which specifies the particulars of

amount of the payment to be made, the employer shall give to
the employee a written statement indicating how the amount of
the payment has been calculated.

(2) Any employer who without reasonable excuse fails to
comply with subsection (1) shall be guilty of an offence and
liable on summary conviction to a fine not exceeding £20.

(3) If an employer fails to comply with the requirements of
subsection (1), then (without prejudice to any proceedings for
an offence under subsection (2)) the employee may by notice in
writing to the employer require him to give to the employee
a written statement complying with those requirements within
such period (not being less than one week beginning with the
day on which the notice is given) as may be specified in the
notice ; and if the employer without reasonable excuse fails to
comply with the notice he shall be guilty of an offence under this
subsection and liable on summary conviction—

(@) if it is his first conviction of an offence under this
subsection, to a fine not exceeding £20, or

(b) in any other case, to a fine not exceeding £100.

Redundancy Fund

redundancy
payment.
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183.—(1) The Secretary of State shall continue to have the Establishment

control and management of the Redundancy Fund established
under section 26 of the Redundancy Payments Act 1965 (in
this Part referred to as “the fund ™), and payments shall be

and
maintenance
of fund.

made out of the fund in accordance with the provisions of 1763 ¢- 62-

sections 104 to 109 and 156 and Part VII.
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(2) The Secretary of State shall prepare accounts of the fund
in such form as the Treasury may direct, and shall send them
to the Comptroller and Auditor General not later than the
end of the month of November following the end of the
financial year to which the accounts relate ; and the Comptroller
and Auditor General shall examine and certify the accounts and
shall lay copies thereof, together with his report thereon, before

Parliament.

(3) Any moneys forming part of the fund may from time
to time be paid over to the National Debt Commissioners and
by them invested, in accordance with such directions as may
be given by the Treasury, in such manner as may be specified
by an order of the Treasury for the time being in force under
section 22(1) of the National Savings Bank Act 1971.

164.—(1) Subject to the provisions of this section, the Secretary
of State shall make a payment (in this Part referred to as a
« redundancy rebate ”) out of the fund to any employer who—

(@) is liable under the foregoing provisions of this Part
to pay, and has paid, a redundancy payment to an
employee, or

(b) under an agreement in respect of which an order is in
force under section 96, is liable to make, and has
made, a payment to an employee on the termination
of his contract of employment, or

{c) by virtue of any award made by the Central Arbitration
Committee as mentioned in section 97(2) in relation
to an agreement in respect of which such an order is
in force, is Lable to make, and has made, a payment
to an employee on the termination of his contract
of employment.

(2) No redundancy rebate shall be payable by virtue of this
section in a case falling within paragraph (b) or paragraph (c)
of subsection (1) if the employee’s right to the payment referred
to in that paragraph arises by virtue of a period of employment
(computed in accordance with the provisions of the agreement
in question) which is less than one hundred and four weeks.

(3) The Secretary of State may if he thinks fit pay a redun-
dancy rebate to an employer who has paid an employee a re-
dundancy payment in circumstances in which, owing to section
101, the employee had no right to, and the employer had no
liability for, the payment, if the Secretary of State is satisfied
that it would be just and equitable to do so having regard to
all the relevant circumstances.

(4) The amount of any redundancy rebate shall (subject to
subsection (7)) be calculated in accordance with Schedule 6.
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(5) The Secretary of State shall make provision by regulations
as to the making of claims for redundancy rebates ; and any such
regulations may in particular—

(a) require any claim for a redundancy rebate to be made at
or before a time prescribed by the regulations ;

(b) in such cases as may be so prescribed, require prior notice
that such a claim may arise to be given at or before
a time so prescribed, so however that, where the claim
would relate to an employer’s payment in respect of
dismissal, the regulations shall not require the notice
to be given more than four weeks before the date on
which the termination of the contract of employment
takes effect ; and

(¢) for the purpose of determining the right of any person
to, and the amount of, any redundancy rebate, require
a person at any time when he makes a claim or gives
prior notice as mentioned in paragraph (a) or para-
graph (b) to provide such evidence and such other
information, and to produce for examination on be-
half of the Secretary of State documents in his custody
or under his control of such descriptions, as may be
determined in accordance with the regulations.

(6) In relation to any case where, under section 85 or 92 or
110, an industrial tribunal determines that an employer is liable
to pay part (but not the whole) of a redundancy payment, the
reference in subsection (1)(a) to a redundancy payment shall be
construed as a reference to that part of the redundancy payment.

(7) ¥ any employer who, in accordance with subsection (1),
would be entitled to a redundancy rebate fails to give prior
notice as required by any such regulations in accordance with
paragraph (b) of subsection (5) and it appears to the Secretary
of State that he has so failed without reasonable excuse, the
Secretary of State may, subject to section 108, reduce the amount
of the rebate by such proportion (not exceeding one-tenth) as
appears to the Secretary of State to be appropriate in the
<circumstances.

(8) Any person who—

(@) in providing any information required by regulations
under this section, makes a statement which he knows
to be false in a material particular, or recklessly makes
a statement which is false in a material particular, or

(&) produces for examination in accordance with any such
regulations a document which to his knowledge has
been wilfully falsified,

shall be guilty of an offence.

Part VI
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(9) A person guilty of an offence under subsection (8) shall
be liable on summary conviction to a fine not exceeding the
prescribed sum or to imprisonment for a term not exceeding three
months or both, or on conviction on indictment to a fine or to
imprisonment for a term not exceeding two years or both.

(10) In subsection (9) above “the prescribed sum > means—

(@) in England and Wales, the prescribed sum within the
meaning of section 28 of the Criminal Law Act 1977
(that is to say, £1,000 or another sum fixed by order
under section 61 of that Act to take account of
changes in the value of money);

(b) in Scotland, the prescribed sum within the meaning
of section 289B of the Criminal Procedure (Scotland)
Act 1975 (that is to say, £1,000 or another sum fixed
by an order made under section 289D of that Act for
that purpose).

105.—(1) The Secretary of State may make payments out of
the fund to employers in respect of employees to whom this
section applies.

(2) This sectien applies to employees to whom, by virtue of
section 144(2), 145 or 149, section 81 does not apply.

(3) The Secretary of State may determine the classes of
employees to whom this section applies in respect of whom
payments are to be made by virtue of this section, and, with the
approval of the Treasury, may determine the amounts of the
payments which may be so made in respect of any class of such
employees.

(4) The payments made to an employer by virtue of this
section shall not, in respect of any period, exceed the amount
appearing to the Secretary of State to be equal to the amount
paid into the fund from the appropriate employment protection
allocation (under section 134 of the Social Security Act 1975)
from all secondary Class 1 contributions paid by that employer
under Part I of that Act.

106.—(1) Where an employee claims that his employer is
liable to pay to him an employer’s payment, and either—

(@) that the employee has taken all reasonable steps (other
than legal proceedings) to recover the payment from
the employer and that the employer has refused or
failed to pay it, or has paid part of it and has refused
or failed to pay the balance, or



Employment Protection (Consolidation) Act 1978  c. 44

(b) that the employer is insolvent and that the whole or
part of the payment remains unpaid,

the employee may apply to the Secretary of State for a payment
under this section.

(2) If on an application under this section the Secretary of
State is satisfied—

(a) that the employee is entitled to the employer’s payment ;

(b) that either of the conditions specified in subsection (1)
is fulfilled ; and

(c) that, in a case where the employer’s payment is such a
payment as is mentioned in paragraph (b) or paragraph
(c) of section 104(1), the employee’s right to the pay-
ment arises by virtue of a period of employment (com-
puted in accordance with the provisions of the agree-
ment in question) which is not less than one hundred
and four weeks,

the Secretary of State shall pay to the employee out of the fund
a sum calculated in accordance with Schedule 7, reduced by
so much (f any) of the employer’s payment as has been paid.

(3) Where the Secretary of State pays a sum to an employee
in respect of an employer’s payment—

(@) all rights and remedies of the employee with respect to
the employer’s payment, or (if the Secretary of State
has paid only part of it) all his rights and remedies
with respect to that part of the employer’s payment,
shall be transferred to and vest in the Secretary of
State ; and

(b) any decision of an industrial tribunal requiring the
employer’s payment to be paid to the employee shall
have effect as if it required that payment, or, as the
case may be, that part of it which the Secretary of
State has paid, to be paid to the Secretary of State ;

and any moneys recovered by the Secretary of State by virtue
of this subsection shall be paid into the fund.

(4) Where the Secretary of State pays a sum under this section
in respect of an employer’s payment, then (subject to the follow-
ing provisions of this subsection) section 104 shall apply as if
that sum had been paid by the employer to the employee on
account of that payment ; but if, in a case falling within para-
graph (a) of subsection (1), it appears to the Secretary of State
that the refusal or failure of the employer to pay the employer’s
payment, or part of it, as the case may be, was without reason-
able excuse, the Secretary of State may, subject to section 108,
withhold any redundancy rebate to which the employer would
otherwise be entitled in respect of the employer’s payment, or

PARrT Vi
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ParT VI may reduce the amount of any such rebate to such extent as
the Secretary of State considers appropriate.

(5) For the purposes of this section an employer shall be taken
to be insolvent if—

(@) he has become bankrupt or has made a composition or
arrangement with his creditors or a receiving order is
made against him ;

(b) he has died and an order has been made under section

1914 c. 59. 130 of the Bankruptcy Act 1914 for the administration
of his estate according to the law of bankruptcy, or by
virtue of an order of the court his estate is being
administered in accordance with the rules set out in

1925 c. 23. Part I of Schedule 1 to the Administration of Estates
Act 1925; or

(c) where the employer is a company, a winding-up order
has been made with respect to it or a resolution for
voluntary winding-up has been passed with respect to it,
or a receiver or manager of its undertaking has been
duly appointed, or possession has been taken, by or on
behalf of the holders of any debentures secured by a
floating charge, of any property of the company com-
prised in or subject to the charge.

(6) In the application of this section to Scotland, for para-
graphs (a), (b) and (c) of subsection (5) there shall be substituted
the following paragraphs:—

(@ an award of sequestration has been made on his estate,
or he has executed a trust deed for his creditors or
entered into a composition contract ;

(b) he has died and a judicial factor appointed under sec-
1913 ¢c. 20 tion 163 of the Bankruptcy (Scotland) Act 1913 is
required by the provisions of that section to divide
his insolvent estate among his creditors ; or
(c) where the employer is a company, a winding-up order
has been made or a resolution for voluntary winding-
up is passed with respect to it or a receiver of its
undertaking is duly appointed.

(7) In this section “legal proceedings * does not include any
proceed}ngs before an industrial tribunal, but includes any
f{%ceeflmgs to enforce a decision or award of an industrial
ribunal.

S,‘.’é’ﬂ”"““” 107.—(1) Where an employee makes an application to the
Eelati;lgo?; Secretary of State under section 106, the Secretary of State may,
applications DY notice in writing given to the employer, require the employer
unders. 106. to provide the Secretary of State with such information, and to

produce for examination on behalf of the Secretary of State
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documents in his custody or under his control of such descrip-  Parr VI
tions, as the Secre_ta_ry of State may reasonably require for the
purpose of determining whether the application is well-founded.

(2) If any person on whom a notice is served under this
section fails without reasonable excuse to comply with a require-
ment imposed by the notice, he shall be guilty of an offence
?1180 liable on summary conviction to a fine not exceeding

(3) Any person who—

(@) in providing any information required by a notice under
this section, makes a statement which he knows to
be false in a material particular, or recklessly makes
a statement which is false in a material particular, or

(b) produces for examination in accordance with any such
notice a document which to his knowledge has been
wilfully falsified,

shall be guilty of an offence under this subsection.

(4> A person guilty of an offence under subsection (3) shall
be liable on summary conviction to a fine not exceeding the
prescribed sum or to imprisonment for a term not exceeding three
months or both, or on conviction on indictment to a fine or to
imprisonment for a term not exceeding two years or both.

(5) In subsection (4) above “ the prescribed sum ” means—

(@) in England and Wales, the prescribed sum within the
meaning of section 28 of the Criminal Law Act 1977 1977 c. 45.
(that is to say, £1,000 or another sum fixed by order
under section 61 of that Act to take account of
changes in the value of money);

(b) in Scotland, the prescribed sum within the meaning
of section 289B of the Criminal Procedure (Scotland) 1975 c. 21.
Act 1975 (that is to say, £1,000 or another sum fixed
by an order made under section 289D of that Act for
that purpose).

108.—(1) Subsections (2) and (3) shall have effect where— References

- - d
(@) a claim is made for a redundancy rebate on the grounds f: tr?é’f:;ls

that an employer is liable to pay, and has paid, an em- relating to
ployer’s payment, or prior notice that such a claim payments
may arise is given in accordance with regulations made ©ut of fund.

under section 104(5)(b), or
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(b) an application is made to the Secretary of State for
a payment under section 106, where it is claimed
that an employer is liable to pay an employer’s pay-
ment.

(2) Where any such claim or application is made or such
prior notice is given, there shall be referred to an industrial
tribunal—

(@) any question as to the liability of the employer to pay
the employer’s payment ;

(b) in a case falling within paragraph (a) of subsection (1),
any question as to the amount of the rebate payable
in accordance with Schedule 6 ;

(¢) in a case falling within paragraph (b) of subsection (1),
any question as to the amount of the sum payable in
accordance with Schedule 7.

(3) For the purposes of any reference under subsection (2), an
employee who has been dismissed by his employer shall, unless
the contrary is proved, be presumed to have been so dismissed by
reason of redundancy.

(4) Where, in any case to which section 104(3) applies, the
Secretary of State refuses to pay a redundancy rebate, the em-
ployer may appeal to an industrial tribunal; and if on any
such appeal the tribunal is satisfied that it is just and equitable
having regard to all the relevant circumstances that a redundancy
rebate should be paid, the tribunal shall determine accordingly,
and the Secretary of State shall comply with any such deter-
mination of a tribunal.

(5) In any case where the Secretary of State withholds, or
reduces the amount of, a redundancy rebate in pursuance of
section 104(7) or section 106(4), the employer may appeal to an
industrial tribunal ; and if on any such appeal the tribunal is
satisfied—

(a) in a case where the rebate was withheld, that it should
be paid in full, or should be reduced instead of being
withheld, or

(b) in a case where the rebate was reduced, that it should
not be reduced, or should be reduced by a smaller
or larger proportion than that which the Secretary
of State has applied,

the tribunal shall determine accordingly, and the Secretary of
State shall comply with any such determination.

109.—(1) Subject to the following provisions of this section,
the Treasury may from time to time advance out of the National
Loans Fund to the Secretary of State for the purposes of the
fund such sums as the Secretary of State may request ; and any
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sums advanced to the Secretary of State under this section shall
be paid into the fund.

(2) The aggregate amount outstanding by way of principal in
respect of sums advanced to the Secretary of State under this
section shall not at any time exceed £16 million or such larger
sum not exceeding £40 million as the Secretary of State may by
order made with the consent of the Treasury determine.

(3) Any sums advanced to the Secretary of State under this
section shall be repaid by the Secretary of State out of the fund
into the National Loans Fund in such manner and at such times,
&aﬁd with interest thereon at such rate, as the Treasury may

irect.

(4) An order shall not be made under this section unless a
draft of the order has been laid before Parliament and approved
by resolution of each House of Parliament.

Miscellaneous and supplemental

Part VI
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110.—(1) The provisions of this section shall have effect Strike during
where, after an employer has given notice to an employee to currency of

terminate his contract of employment (in this section referred
to as a “ notice of termination *)—

employer’s
notice to
terminate

(@) the employee begins to take part in a strike of employees contract.

of the employer, and

(b) the employer serves on him a notice in writing (in this
section referred to as a ““ notice of extension ”’) request-
ing him to agree to extend the contract of employment
beyond the time of expiry by an additional period com-
prising as many available days as the number of work-
ing days lost by striking (in this section referred to as
“the proposed period of extension ).

(2) A notice of extension shall indicate the reasons for whick
the employer makes the request contained in the notice, and
shall state that unless either—

(a) the employee complies with the request, or
(b) the employer is satisfied that, in consequence of sickness,
injury or otherwise, he is unable to comply with it,
or that (notwithstanding that he is able to comply
with it) in the circumstances it is reasonable for him
not to do so,
the employer will contest any liability to pay him a redundancy
payment in respect of the dismissal effected by the notice of
termination.

(3) For the purposes of this section an employee shall be
taken to comply with the request contained in a notice of
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extension if, but only if, on each available (}ay within the pro-
posed period of extension, he attends at his proper or usual
place of work and is ready and willing to work, whether he
has signified his agreement to the request in any other way or
not.

(4) Where an employee on whom a notice of extension has
been served—

(@) complies with the request contained in the notice, or

(b) does not comply with it, but attends at his proper or
usual place of work and is ready and willing to work
on one or more (but not all) of the available days
within the proposed period of extension,

the notice of termination shall have effect, and shall be deemed
at all material times to have had effect, as if the period specified
in it had (in a case falling within paragraph (a)) been extended
beyond the time of expiry by an additional period equal to
the proposed period of extension or (in a case falling within
paragraph (b)) had been extended beyond the time of expiry up
to the end of the day (or, if more than one, the last of the days)
on which he so attends and is ready and willing to work ; and
section 50 and Schedule 3 shall apply accordingly as if the
period of notice required by section 49 were extended to a
corresponding extent.

(5) Subject to subsection (6), if an employee on whom a notice
of extension is served in pursuance of subsection (1) does not
comply with the request contained in the notice, he shall not
be entitled to a redundancy payment by reason of the dismissal
effected by the notice of termination, unless the employer agrees
to pay such a payment to him notwithstanding that the request
has not been complied with.

(6) Where a notice of extension has been served, and on a
reference to an industrial tribunal it appears to the tribunal that
the employee has not complied with the request contained in the
notice and the employer has not agreed to pay a redundancy
payment in respect of the dismissal in question, but that the
employee was unable to comply with the request, or it was
reasonable for him not to comply with it, as mentioned in sub-
section (2)(b) the tribunal may determine that the employer shall
be liable to pay to the employee—

(@) the whole of any redundancy payment to which the

employee would have been entitled apart from sub-
section (5), or

(b) such part of any such redundanc t th
tribunal thinks fit. y payment as the
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(7) The service of a notice of extension, and any extension,

by virtue of subsection (4) of the period specified in a notice
of termination,—

(@) shall not affect any right either of the employer or of
the employee to terminate the contract of employment
(whether before, at or after the time of expiry) by a
further notice or without notice, and

(b) shall not affect the operation of sections 81 to 102

in relation to any such termination of the contract
of employment.

(8) In this section any reference to the number of working
days lost by striking is a reference to the number of working
days in the period beginning with the date of service of the
notice of termination and ending with the time of expiry which
are days on which the employee in question takes part in a strike
of employees of the employer,

9 In this section, *strike ” has the meaning given by para-
graph 24 of Schedule 13, “time of expiry ”, in relation to a
notice of termination, means the time at which the notice would
expire apart from this section, “ working day ”, in relation to an
employee, means a day on which, in accordance with his con-
tract of employment, he is normally required to work, “ available
day ”, in relation to an employee, means a working day beginning
at or after the time of expiry which is a day on which he is not
taking part in a strike of employees of the employer, and
*“ available day within the proposed period of extension ” means
an available day which begins before the end of that period.

PArT VI

111.—(1) The provisions of this section shall have effect with Payments
respect to employment of any of the following descriptions, that equivalent

is to say—

(@) any such employment as is mentioned in paragraph (a), respect of
paragraph (b) or paragraph (¢) of subsection (1) of civil servants,

section 99 (whether as originally enacted or as modi- '

fied by any order under section 149(1)) ;

(b) any employment remunerated out of the revenue of the
Duchy of Lancaster or the Duchy of Cornwall ;

(¢) any employment remunerated out of the Queen’s Civil
List;

(d) any employment remunerated out of Her Majesty’s Privy
Purse.

(2) Where the Secretary of State is satisfied that a payment
has been, or will be, made in respect of the termination of any
person’s employment of any description specified in subsection

87

to redundancy
rebates in
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(1), and that the payment has been, or will be, so made to or
in respect of him~—
(@) in accordance with the Superannuation Act 1965, as that
Act continues to have effect by virtue of section 23(1)
of the Superannuation Act 1972,
(b) in accordance with any provision of a scheme made
under section 1 of the Superannuation Act 1972, or
(¢) in accordance with any such arrangements as are men-
tioned in subsection (3),

the Secretary of State shall pay the appropriate sum out of the
fund to the appropriate fund or authority.

(3) The arrangements referred to in paragraph (c¢) of sub-
section (2) are any arrangements made with the approval of the
Minister for the Civil Service for securing that payments by way
of compensation for loss of any such employment as is mentioned
in subsection (1) will be made—

(@ in circumstances which in the opinion of the Minister
for the Civil Service correspond (subject to the appro-
priate modifications) to those in which a right to a
redundancy payment would have accrued if section 81
had applied, and

(b) on a scale which in the opinion of the Minister for the
Civil Service, taking into account any sums which are
payable as mentioned in subsection (2)(@) or (b to
or in respect of the person losing the employment
in question, corresponds (subject to the appro-
priate modifications) to that on which a redun-
dancy payment would have been payable if section
81 had applied.

(4) For the purposes of subsection (2) the appropriate sum is
the sum appearing to the Secretary of State to be equal to the
amount of the redundancy rebate which would have been pay-
able under section 104 if such a right as is mentioned in
paragraph (a) of subsection (3) had accrued, and such a
redundancy payment as is mentioned in paragraph (b) of sub-
section (3) had been payable and had been paid.

(5) Any accounts prepared by the Secretary of State under
section 103(2) shal.l show as a separate item the aggregate
amount of sums paid under subsection (2) during the period to
which the accounts relate.

(6) In this section “ the appropriate fund or authority ”—
(@) in relation to employment of any description falling
' within paragraph 7 of subsection (1) of section 39 of
the Superannuation Act 1965 (whether as originally
enacted or as modified by any order under that
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section), means the fund out of which, or the body out
of whose revenues, the employment is remunerated ;

(b) in relation to any employment remunerated out of the
revenues of the Duchy of Lancaster, means the
Chancellor of the Duchy, and, in relation to any
employment remunerated out of the revenues of the
Duchy of Cornwall, means such person as the Duke
of Cornwall, or the possessor for the time being of
the Duchy of Cornwall, appoints ;

{c} in relation to any employment remunerated out of the
Queen’s Civil List or out of Her Majesty’s Privy Purse,
gleans Bhe Civil List or the Privy Purse, as the case may

e, and

(@) in any other case, means the Consolidated Fund.

112,
mentioned in subsection (3) of section 111 which is payable
in accordance with any such arrangements as are mentioned in
that subsection.

(2) Where the terms and conditions (whether constituting a
contract of employment or not) on which any person is employed
in any such employment as is mentioned in subsection (1) of
section 111 include provision—

(@) for the making of any payment to which this section
applies, and
(b) for referring to a tribunal any such question as is
mentioned in the following provisions of this sub-
section, :
any question as to the right of any person to such a payment
in respect of that employment, or as to the amount of such a
payment shall be referred to and determined by an industrial
tribunal.

ParT VI
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(1) This section applies to any such payment as is References to
tribunal

relating to

equivalent

payments.

113.—(1) Where the Secretary of State is satisfied that, in Employment

accordance with any such arrangements as are mentioned in
subsection (3), a payment has been, or will be, made in respect
of the termination of a person’s employment in any capacity
under the Government of an overseas territory (in this section
referred to as “ the relevant Government ), and that in respect
of the whole or part of the period during which that person was
in that employment, employer’s contributions were paid in
respect of him, the Secretary of State shall pay the appropriate
sum out of the fund to such other fund or authority as may
be designated in that behalf by the relevant Government. -

. (2) The reference in subsection (1) to employer’s contributions
is a reference to secondary Class 1 contributions paid in respect

D

under
Government
of overseas
territory.
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of the person in question by persons who were in relation to
him secondary Class 1 contributors by virtue of section 4@
of the Social Security Act 1975, and in relation to any period
before 6th April 1975, to employer’s contributions within the
meaning of the National Insurance Act 1965.

(3) The arrangements referred to in subsection (1) are any
arrangements made by or on behalf of the relevant Government
for securing that payments by way of compensation for loss of
employment in the capacity in question will be made—

(@) in circumstances which in the opinion of the Secretary
of State correspond (subject to the appropriate modifi-
cations) to those in which a right to a redundancy
payment would have accrued if section 81 had applied,

and

(b) on a scale which in the opinion of the Secretary of
State corresponds (subject to the appropriate modifica-
tions) to that on which a redundancy payment would
have been payable if that section had applied.

(4) For the purposes of subsection (1) the appropriate sum
(subject to subsection (5)) is the sum appearing to the Secretary
of State to be equal to the amount of the redundancy rebate
which would have been payable under section 104 if such a
right as is mentioned in paragraph (a) of subsection (3) had
accrued, and such a redundancy payment as is mentioned in
paragraph (b) of that subsection had been payable and had
been paid.

(5) Where it appears to the Secretary of State that such
contributions as are mentioned in subsection (1) were paid in
respect of part (but not the whole) of the period of employment
in question, the rebate which would have been payable as
mentioned in subsection (4) shall be calculated as if the
employment had been limited to that part of the period.

(6) Any accounts prepared by the Secretary of State under
section 103(2) shall show as a separate item the aggregate amount
of sums paid under subsection (1) during the period to which
the accounts relate.

114. In this Part “ overseas territory ” means any territory or
country outside the United Kingdom ; and any reference to the
Government of an overseas territory includes a reference to a
Government constituted for two or more overseas territories and
to any authority established for the purpose of providing or
administering services which are common to, or relate to matters
of common interest to, two or more such territories.
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115.—(1) This section applies to employment of any Part VE
description which— Application

(@) is not employment under a contract of service or of of Part VI

. ] to employ-
apprenticeship, and ment gotyunder

(b) is not employment of any description falling within contract of
paragraphs (a) to (d) of section 111(1), employment.

but is employment such that secondary Class 1 contributions
are payable under Part I of the Social Security Act 1975 1975¢. 14.
in respect of persons engaged therein.

(2) The Secretary of State may by regulations under this
section provide that, subject to such exceptions and modifications
as may be prpscribed by the regulations, this Part and the pro-
visions of this Act supplementary thereto shall have effect in
relation to any such employment of a description to which this
section applies as may be so prescribed as if—

(@) it were employment under a contract of employment,
and .

(b) any person engaged in employment of that description
were an employee, and

(c) such person as may be determined by or under the
regulations were his employer.

(3) Without prejudice to the generality of subsection (2),
regulations made under this section may provide that section
105 shall apply to persons engaged in any such employment
of a description to which this section applies as may be prescribed
by the regulations, as if those persons were employees to whom
that section applies.

116.—(1) The Secretary of State may by regulations under Provision
this section provide that, subject to such exceptions and modifica- {Or tyeatt{ng
tions as may be prescribed by the regulations, the provisions of o‘}."c‘é‘r’::j;m
this Part shall have effect in relation to any person who, by virtue employments

of any statutory provisions,— by statute as
(@) is transferred to, and becomes a member of, a body fl‘ils"l;]‘;;‘;:?t to
specified in those provisions, but :
(b) at a time so specified ceases to be a member of that
body unless before that time certain conditions so speci-
fied have been fulfilled,
as if the cessation of his membership of that body by virtue of
those provisions were dismissal by his employer by reason of
redundancy.

(2) The power conferred by subsection (1) shall be exercis-
able whether membership of the body in question constitutes
employment within the meaning of section 153 or not; and,
where that membership does not constitute such employment,
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that power may be exercised in addition to any power exer-
cisable by virtue of section 115.

117.—(1) This section applies to any employee whose re-
muneration is, by virtue of any statutory provision, payable to
him by a person other than his employer.

(2) For the purposes of the operation, in relation to employees
to whom this section applies, of the provisions of this Part and
Schedule 13 specified in column 1 of Schedule 8, any refer-
ence to the employer which is specified in column 2 of Schedule
8 shall be construed as a reference to the person responsible
for paying the remuneration.

(3) In relation to employees to whom this section applies,
section 119 shall have effect as if—

{@) any reference in subsection (1) or subsection (2) of that
section to a notice required or authorised to be given
by or to an employer included a reference to a notice
which, by virtue of subsection (2), is required or
authorised to be given by or to the person responsible
for paying the remuneration ;

(b) in relation to a notice required or authorised to be given
to that person, any reference to the employer in para-
graph (a) or paragraph (b) of subsection (2) of that
section were a reference to that person ; and

(c) the reference to the employer in subsection (5) of that
section included a reference to that person.

(4) In this section and in Schedule 8, “ the person responsible
for paying the remuneration ” means the person by whom the
remuneration is payable as mentioned in subsection (1).

118.—(1) This section applies to any statutory provision
which was in force immediately before 6th December 1965,
whereby the holders of such situations, places or employments as
are specified in that provision are, or may become, entitled to
compensation for loss of employment, or for loss or diminution
of emoluments or of pension rights, in consequence of the opera-
tion of any other statutory provision referred to therein.

(2) The Secretary of State may make provision by regulations
for securing that where apart from this section a person is en-
titled to compensation under a statutory provision to which this
section applies, and the circumstances are such that he is also
entitled to a redundancy payment, the amount of the redundancy
payment shall be set off against the compensation to which he
would be entitled apart from this section; and any statutory
provision to which any such regulations apply shall have effect
subject to the reguiations.
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119.—(1) Any notice which under this Part is required or  Parr VI
authorised to be given by an employer to an employee may Provisions
be given by being delivered to the employee, or left for him at his as to notices.
usual or last-known place of residence, or sent by post addressed
to him at that place.

(2) Any notice which under this Part is required or authorised
to be given by an employee to an employer may be given either
by the employee himself or by a person authorised by him to
act on his behalf, and, whether given by or on behalf of the
employee,— :

(@) may be given by being delivered to the employer, or
sent by post addressed to him at the place where the
employee is or was employed by him, or

(b) if arrangements in that behalf have been made by the
employer, may be given by being delivered to a person
designated by the employer in pursuance of the arrange-
ments, or left for such a person at a place so desig-
nated, or sent by post to such a person at an address so
designated.

(3) In the preceding provisions of this section, any reference
to the delivery of a notice shall, in relation to a notice which
is not required by this Part to be in writing, be construed as
including a reference to the oral communication of the notice.

(4) Any notice which, in accordance with any provision of
this section, is left for a person at a place referred to in that
provision shall, unless the contrary is proved, be presumed to
have been received by him on the day on which it was left there.

(5) Nothing in subsection (1) or subsection (2) shall be con-
strued as affecting the capacity of an employer to act by a servant
or agent for the purposes of any provision of this Part, includ-
ing either of those subsections.

120.—(1) Where an offence under this Part committed by a Offences.
body corporate is proved to have been committed with the
consent or connivance of, or to be attributable to any neglect
on the part of, any director, manager, secretary or other similar
officer of the body corporate or any person who was purporting
to act in any such capacity, he as well as the body corporate
shall be guilty of that offence and shall be liable to be proceeded
against and punished accordingly.

(2) In this section * director ”, in relation to a body corporate
established by or under any enactment for the purpose of carrying
on under national ownership any industry or part of an industry
or undertaking, being a body corporate whose affairs are managed
by its members, means a member of that body corporate.
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ParT VII

INSOLVENCY OF EMPLOYER

121.—(1) An amount to which this section applies shall be
treated for the purposes of—

(@) section 33 of the Bankruptcy Act 1914 ;

(b) section 118 of the Bankruptcy (Scotland) Act 1913;
and

(0) section 319 of the Companies Act 1948 ;

as if it were wages payable by the employer to the employee in
respect of the period for which it is payable.

(2) This section applies to any amount owed by an em-
ployer to an employee in respect of—

(a) a guarantee payment ;

(b) remuneration on suspension on medical grounds under
section 19 ;

(c) any payment for time off under section 27(3) or 31(3);

(d) remuneration under a protective award made under
section 101 of the Employment Protection Act 1975.

122.—(1) If on an application made to him in writing by an
employee the Secretary of State is satisfied—

(a) that the employer of that employee has become insol-
vent ; and

(b) that on the relevant date the employee was entitled
to be paid the whole or part of any debt to which
this section applies,

the Secretary of State shall, subject to the provisions of this
section, pay the employee out of the Redundancy Fund the

amount to which in the opinion of the Secretary of State the
employee is entitled in respect of that debt.

(2) In this section the * relevant date ” in relation to a debt
means the date on which the employer became insolvent or the
date of the termination of the employee’s employment, which-
ever is the later.

(3) This section applies to the following debts : —

(a) any arrears of pay in respect of a period or periods not
exceeding in the aggregate eight weeks ;

(b) any amount which the employer is liable to pay the
employee for the period of notice required by section
49(1) or (2) or for any failure of the employer to give
the period of notice required by section 49(1) ;

(c) any holiday pay in respect of a period or periods of
holiday, not exceeding six weeks in all, to which the
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employee became entitled during the twelve months
immediately preceding the relevant date ;

(d) any basic award of compensation for unfair dismissal
(within the meaning of section 72) ;

(e) any reasonable sum by way of reimbursement of the
whole or part of any fee or premium paid by an
apprentice or articled clerk.

(4) For the purposes of subsection (3)(@), any such amount
as is referred to in section 121(2) shall be treated as if it were
arrears of pay.

(5) The total amount payable to an employee in respect of
any debt mentioned in subsection (3), where the amount of
that debt is referable to a period of time, shall not exceed
£100 in respect of any one week or, in respect of a shorter period,
an amount bearing the same proportion to £100 as that shorter
period bears to a week.

(6) The Secretary of State may vary the limit referred to in
subsection (5) after a review under section 148, by order made
in accordance with that section.

(7) A sum shall be taken to be reasonable for the purposes of
subsection (3)(e) in a case where a trustee in bankruptcy or
liquidator has been or is required to be appointed if it is
admitted to be reasonable by the trustee in bankruptcy or liqui-

Part VII

dator under section 34 of the Bankruptcy Act 1914 (preferential 1914 c. 59.

claims of apprentices and articled clerks), whether as originally
enacted or as applied to the winding up of a company by section
317 of the Companies Act 1948.

(8) Subsection (7) shall not apply to Scotland, but in Scot-
land a sum shall be taken to be reasonable for the purposes of
subsection (3)(¢) in a case where a trustee in bankruptcy
or liquidator has been or is required to be appointed if it is
admitted by the trustee in bankruptcy or the liquidator for the
purposes of the bankruptcy or winding up.

(9) The provisions of subsections (10) and (11) shall apply
in a case where one of the following officers (hereafter in this
section referred to as the “ relevant officer ) has been or is
required to be appointed in conmection with the employer’s
insolvency, that is to say, a trustee in bankruptcy, a liquidator,
a receiver or manager, or a trustee under a composition or
arrangement between the employer and his creditors or under
a trust deed for his creditors executed by the employer ; and in
this subsection * liquidator ” and “ receiver ” include the Official
Receiver in his capacity as a provisional liquidator or interim
receiver.

D4
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(10) Subject to subsection (11), the Secretary of State shall
not in such a case make any payment under this section in
respect of any debt until he has received a statement from the
relevant officer of the amount of that debt which appears to have
been owed to the employee on the relevant date and to remain
unpaid ; and the relevant officer shall, on request by the Secretary
of State, provide him, as soon as reasonably practicable, with
such a statement.

(11) Where—

(@) a period of six months has elapsed since the application
for a payment under this section was received by the
Secretary of State, but no such payment has been
made ;

(b) the Secretary of State is satisfied that a payment under
this section should be made ; and

() it appears to the Secretary of State that there is likely
to be further delay before he receives a statement about
the debt in question,

then, the Secretary of State may, if the applicant so requests or,
if the Secretary of State thinks fit, without such a request, make
a payment under this section, notwithstanding that ne such
statement has been received.

123.—(1) If, on application made to him in writing by the
persons competent to act in respect of an occupational pension

to occupational Scheme, the Secretary of State is satisfied that an employer has

pension
scheme.

become insolvent and that at the time that he did so there
remained unpaid relevant contributions falling to be paid by him
to the scheme, the Secretary of State shall, subject to the
provisions of this section, pay into the resources of the scheme
out of the Redundancy Fund the sum which in his opinion is
payable in respect of the unpaid relevant contributions.

(2) In this section “relevant contributions ” means contribu-
tions falling to be paid by an employer in accordance with an
occupational pension scheme, either on his own account or on
behalf of an employee; and for the purposes of this section
a contribution of any amount shall not be treated as falling
to be paid on behalf of an employee unless a sum equal to that
amount has been deducted from the pay of the employee by
way of a contribution from him.

(3) The sum payable under this section in respect of unpaid -
contributions of an employer on his own account to an occupa-
tional pension scheme shall be the least of the following
amounts— ‘ '

(@) the balance of relevant contributions remaining unpaid
on the date when he became insolvent and payable by
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the employer on his own account to the scheme in
respect of the twelve months immediately preceding
that date ;

(b) the amount certified by an actuary to be necessary for
the purpose of meeting the liability of the scheme on
dissolution to pay the benefits provided by the scheme
to or in respect of the employees of the employer ;

(c) an amount equal to ten per cent. of the total amount of
remuneration paid or payable to those employees in
respect of the twelve months immediately preceding the
date on which the employer became insolvent.

(4) For the purposes of subsection (3)(c), “remuneration”
includes holiday pay, maternity pay and any such payment as
is referred to in section 121(2).

(5) Any sum payable under this section in respect of unpaid
contributions on behalf of an employee shall not exceed the
amount deducted from the pay of the employee in respect of the
employee’s contributions to the occupational pension scheme
during the twelve months immediately preceding the date on
which the employer became insolvent.

(6) The provisions of subsections (7) to (9) shall apply in
a case where one of the following officers (hereafter in this
section referred to as the “relevant officer ) has been or is
required to be appointed in connection with the employer’s insol-
vency, that is to say, a trustee in bankruptcy, a liquidator, a
receiver or manager, or a -trustee under a composition or
arrangement between the employer and his creditors or under
a trust deed for his creditors executed by the employer ; and in
this subsection “ liquidator ” and * receiver ” include the Official
Receiver in his capacity as a provisional liquidator or interim
receiver.

(7) Subject to subsection (9), the Secretary of State shall not
in such a case make any payment under this section in respect
of unpaid relevant contributions until he has received a state-
ment from the relevant officer of the amount of relevant
contributions which appear to have been unpaid on the date
on which the employer became insolvent and to remain unpaid ;
and the relevant officer shall, on request by the Secretary of State
- provide him, as soon as reasonably practicable, with such a
statement.

(8) Subject to subsection (9), an amount shall be taken to
be payable, paid or deducted as qxentioned_ in subsection (3)(a)
or (¢) or subsection (5), only if it is so certified by the relevant
officer., ' ‘

ParT VII
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(9) Where—

(@) a period of six months has elapsed since the applica-
tion for a payment under this section was received by
the Secretary of State, but no such payment has been
made ;

(D) the Secretary of State is satisfied that a payment under
this section should be made; and

(c) it appears to the Secretary of State that there is likely
to be further delay before he receives a statement
or certificate about the contributions in question,

then, the Secretary of State may, if the applicants so request or,
if the Secretary of State thinks fit, without such a request, make
a payment under this section, notwithstanding that no such
statement or certificate has been received.

124.—(1) A person who has applied for a payment under
section 122 may, within the period of three months begin-
ning with the date on which the decision of the Secretary of State
on that application was communicated to him or, if that is not
reasonably practicable, within such further period as is reason-
able, present a complaint to an industrial tribunal that—

(@) the Secretary of State bas failed to make any such
payment ; or

() any such payment made by the Secretary of State is less
than the amount which should have been paid.

(2) Any persons who are competent to act in respect of an
occupational pension scheme and who have applied for a pay-
ment to be made under section 123 into the resources of the
scheme may, within the period of three months beginning
with the date on which the decision of the Secretary of State on
that application was communicated to them, or, if that is not
reasonably practicable, within such further period as is reason-
able, present a complaint to an industrial tribunal that—

(a) the Secretary of State has failed to make any such
payment ; or

(b) any such payment made by him is less than the amount
which should have been paid.

(3) Where an industrial tribunal finds that the Secretary of
State ought to make a payment under section 122 or 123, it
shall make a declaration to that effect and shall also declare
the amount of any such payment which it finds the Secretary
of State ought to make.
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125.—(1) Where, in pursuance of section 122, the Secretary  Parr VI
of State makes any payment to an employee in respect of any Transfer to

debt to which that section applies— gecretat{y of
(a) any rights and remedies of the employee in respect of ri?t:?s(;nd

that debt (or, if the Secretary of State has paid only remedies.
part of it, in respect of that part) shall, on the making
of the payment, become rights and remedies of the
Secretary of State ; and

(b) any decision of an industrial tribunal requiring an
employer to pay that debt to the employee shall have
the effect that the debt or, as the case may be, that part
of it which the Secretary of State has paid, is to be
paid to the Secretary of State.

(2) There shall be included among the rights and remedies
which become rights and remedies of the Secretary of State
in accordance with subsection (1)(a) any right to be paid in
priority to other creditors of the employer in accordance with—

(a) section 33 of the Bankruptcy Act 1914 ; 1914 c. 59.

(b) section 118 of the Bankruptcy (Scotland) Act 1913 : 1913 c. 20.
and

(c) section 319 of the Companies Act 1948, 1948 c. 38.

and the Secretary of State shall be entitled to be so paid in
priority to any other unsatisfied claim of the employee ; and in
computing for the purposes of any of those provisions any limit
on the amount of sums to be so paid any sums paid to the
Secretary of State shall be treated as if they had been paid to
the employee.

(3) Where in pursuance of section 123 the Secretary of State
makes any payment into the resources of an occupational
pension scheme in respect of any contributions to the scheme,
any rights and remedies in respect of those contributions belong-
ing to the persons competent to act in respect of the scheme
shall, on the making of the payment, become rights and remedies
of the Secretary of State.

(4) Any sum recovered by the Secretary of State in exercising
any right or pursuing any remedy which is his by virtue of this
section shall be paid into the Redundancy Fund.

126.—(1) Where an application is made to the Secretary of Power of
State under section 122 or 123 in respect of a debt owed, or Secretary of
contributions to an occupational pension scheme falling to be >iatc o
made, by an employer, the Secretary of State may require— i formation

(@) the employer to provide him with such information as in connection
the Secretary of State may reasonably require for the Z“fiicaﬁon
purpose of determining whether the application is well- *PP .

founded ; and
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(b) any person having the custody or control of any relevant
records or other documents to produce for examination
on behalf of the Secretary of State any such document
in that person’s custody or under his control which
is of such a description as the Secretary of State may
require.

(2) Any such requirement shall be made by notice in writing
given to the person on whom the requirement is imposed and
may be varied or revoked by a subsequent notice so given.

(3) If a person refuses or wilfully neglects to furnish any
information or produce any document which he has been
required to furnish or produce by a notice under this section
be shall be liable on summary conviction to a fine not exceeding
£100.

(4) If a person, in purporting to comply with a requirement of
a notice under this section, knowingly or recklessly makes any
false statement he shall be liable on summary conviction to a
fine not exceeding £400.

127.—(1) For the purposes of sections 122 to 126, an employer
svl\xla%l be taken to be insolvent if, but only if, in England and
ales,—

(@) he becomes bankrupt or makes a composition or
. arrangement with his creditors or a receiving order is
- made against him ;

(b) he has died and an order is made under section 130 of
the Bankruptcy Act 1914 for the administration of his
estate according to the law of bankruptcy, or by virtue
of an order of the court his estate is being administered
in accordance with rules set out in Part I of Schedule
1 to the Administration of Estates Act 1925; or

(c) where the employer is a company, a winding up order
is made or a resolution for voluntary winding up is
passed with respect to it, or a receiver or manager of
its undertaking is duly appointed, or possession is
taken, by or on behalf of the holders of any debentures
secured by a floating charge, of any property of the
company comprised in or subject to the charge.

(2) For the purposes of sections 122 to 126, an employer shall
be taken to be insolvent if, but only if, in Scotland,—
(@) an award of sequestration is made on his estate or he
executes a trust deed for his creditors or enters into
a composition contract ;

(b) he has died and a judicial factor appointed under
section 163 of the Bankruptcy (Scotland) Act 1913 is
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required by that section to divide his insolvent estate
among his creditors ; or

(c) where the employer is a company, a winding-up order
is made or a resolution for voluntary winding up is
passed with respect to it or a receiver of its under-
taking is duly appointed.

(3) In sections 122 to 126—
“ holiday pay * means—
(@) pay in respect of a holiday actually taken ; or

(b) any accrued holiday pay which under the em-
ployee’s contract of employment would in the
ordinary course have become payable to him in
respect of the period of a holiday if his employ-
ment with the employer had continued until he
became entitled to a holiday ;

‘“ occupational pension scheme” means any scheme or
arrangement which provides or is capable of providing,
in relation to employees in any description of employ-
ment, benefits (in the form of pensions or otherwise)
payable to or in respect of any such employees on the
termination of their employment or on their death or
retirement ;

and any reference in those sections to the resources of such

a scheme is a reference to the funds out of which the benefits

provided by the scheme are from time to time payable.

Part VIII
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128.—(1) The Secretary of State may by regulations make [ndustrial

provision for the establishment of tribunals, to be known as tribunals.

industrial tribunals, to exercise the jurisdiction conferred on
them by or under this Act or any other Act, whether passed

before or after this Act.

(2) Regulations made wholly or partly under section 12 of

the Industrial Training Act 1964 and in force immediately before 1964 c. 16.

the date on which this section comes into force shall, so far as
so made, continue to have effect as if they had been made under
subsection (1), and tribunals established in accordance with such

regulations shall continue to be known as industrial tribunals.

(3) Schedule 9, which makes provision, among other things,
with respect to proceedings before industrial tribunals, sha?’

have effect.
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(4) Complaints, references and appeals to industrial tribunals
shall be made in accordance with regulations made under para-
graph 1 of Schedule 9.

129. The remedy of an employee for infringement of any
of the rights conferred on him by sections 8 and 53 and Parts
I, III, V and VII shall, if provision is made for a complaint or
for the reference of a question to an industrial tribunal, be by
way of such complaint or reference and not otherwise.

130.—(1) There shall be referred to and determined by an
industrial tribunal any question which by any statutory provision
is directed (in whatsoever térms) to be determined by a referee
or board of referees constituted under any of the statutory provi-
sions specified in Schedule 10 or which is so directed to be deter-
mined in the absence of agreement to the contrary.

(2) The transfer of any jurisdiction by this section shall not
affect the principles on which any question is to be determined
or the persons on whom the determination is binding, or any
provision which requires particular matters to be expressly dealt
with or embodied in the determination, or which relates to
evidence.

131.—(1) The appropriate Minister may by order provide
that on any claim to which this section applies or any such
claim of a description specified in the order, being in either case
a claim satisfying the relevant condition or conditions mentioned
in subsection (3), proceedings for the recovery of damages or
any other sum, except damages or a sum due in respect of
personal injuries, may be brought before an industrial tribunal.

(2) Subject to subsection (3), this section applies to any of
the following claims, that is to say—

(@) a claim for damages for breach of a contract of employ-
ment or any other contract connected with employ-
ment ;

(b) a claim for a sum due under such a contract ;

(¢) a claim for the recovery of a sum in pursuance of any
enactment relating to the terms or performance of such
a confract ;

being in each case a claim such that a court in England and
Wales or Scotland, as the case may be, would under the law
for the time being in force have jurisdiction to hear and deter-
mine an action in respect of the claim.
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(3) An order under this section may make provision with
respect to any such claim only if it satisfies either of the follow-
ing conditions, that is to say—

(@) it arises or is outstanding on the termination of the
employee’s employment ; or

(b) it arises in circumstances which also give rise to pro-
ceedings already or simultaneously brought before an
industrial tribunal otherwise than by virtue of this
section ;

or, if the order so provides, it satisfies both those conditions

(4) Where on proceedings under this section an industrial
tribunal finds that the whole or part of a sum claimed in the
proceedings is due, the tribunal shall order the respondent to the
proceedings to pay the amount which it finds due.

(5) Without prejudice to section 154(3), an order under this
section may include provisions—
(@) as to the manner in which and time within which
proceedings are to be brought by virtue of this section ;
and

(b) modifying any other enactment.

(6) Any jurisdiction conferred on an industrial tribunal by
virtue of this section in respect of any claim shall be exercisable
concurrently with any court in England and Wales or in Scot-
land, as the case may be, which has jurisdiction to hear and
determine an action in respect of the claim.

(7) In this section—
“ appropriate Minister ”, as respects a claim in respect of

which an action could be heard and determined in .

England and Wales, means the Lord Chancellor and,
as respects a claim in respect of which an action could
be heard and determined by a court in Scotland, means
the Secretary of State ;
“ personal injuries ” includes any disease and any impair-
ment of a person’s physical or mental condition ;
and any reference to breach of a contract includes a reference
to breach of—
(@) a term implied in a contract by or under any enactment
or otherwise ;
(b) & term of a contract as modified by or under any enact-
ment or otherwise ; and
(0 a term which, although not contained in a contract, is
incorporated in the contract by another term of the
contract.
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ParT VII (8) No order shall be made under this section unless a draft
of the order has been laid before Parliament and approved by
resolution of each House of Parliament.

Recoupment of certain benefits

Recoupment of 132.—(1) This section applies to payments which are the

unemployment syhiect of proceedings before industrial tribunals, and which
benefit and

supple~ are— .
mentary (a) payments of wages or compensation for loss of wages ;
benefit. or
(b) payments, by employers to employees, under Part II,
I or V or section 53 or in pursnance of an award
1975 c. 71. under section 103 of the Employment Protection Act

1975; or

() payments, by employers to employees, of a nature
similar to, or for a purpose corresponding to the pur-
pose of, such payments as are mentioned in paragraph
b);

and to payments of remuneration in pursuance of a protective
award under section 101 of the said Act of 1975.

(2) The Secretary of State may by regulations make provision
with respect to payments to which this section applies for all
or any of the following purposes—

(a) enabling the Secretary of State to recover from an
employer, by way of total or partial recoupment of
unemployment benefit or supplementary benefit, a sum
not exceeding the amount of the prescribed element of
the monetary award or, in the case of a protective
award, the amount of the remuneration ;

(b) requiring or authorising the tribunal to order the pay-
ment of such a sum, by way of total or partial recoup-
ment of either benefit, to the Secretary of State instead
of to the employee ;

(¢) requiring the tribunal to order the payment to the em-
ployee of only the excess of the prescribed element
of the monetary award over the amount of any
unemployment benefit or supplementary benefit shown
to the tribunal to have been paid to the employee, and
enabling the Secretary of State to recover from the
employer, by way of total or partial recoupment of the
benefit, a sum not exceeding that amount.

(3) Without prejudice to subsection (2), regulations under that
subsection may—

(@) be so framed as to apply to all payments to which this

section applies or one or more classes of those pay-

ments, and so as to apply both to unemployment
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benefit and supplementary benefit or only to one of
those benefits ;

(b) confer powers and impose duties on industrial tribunals,
on the Supplementary Benefits Commission and on
insurance officers and other persons ;

(¢) impose, on an employer to whom a monetary award or
protective award relates, a duty to furnish particulars
connected with the award and to suspend payments in
pursuance of the award during any period prescribed
by the regulations ;

(d) provide for an empioyer who pays a sum to the Secre-
tary of State in pursuance of this section to be relieved
from any liability to pay the sum to another person ;

(¢) confer on an employee who is aggrieved by any decision
of the Commission as to the total or partial recoup-
ment of - supplementary benefit in pursuance of the
regulations (including any decision as to the amount of
benefit) a right to appeal against the decision to an
Appeal Tribunal constituted in accordance with the
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Supplementary Benefits Act 1976 and for that purpose 1976 c. 71.

apply section 15(2) and (3) of that Act (appeals) with
or without modifications ;

(h provide for the proof in proceedings before industrial
tribunals (whether by certificate or in any other
manner) of any amount of unemployment benefit or
supplementary benefit paid to an employee ; and

(g) make different provision for different cases.

(4) Where in pursuance of any regulations under subsection
(2) a sum has been recovered by or paid to the Secretary of
State by way of total or partial recoupment of unemployment
benefit or supplementary benefit—

(@) section 119(1) and (2) of the Social Security Act 1975 1975¢. 14.

(repayment of benefit revised on review) shall not
apply to the unemployment benefit recouped ; and

(b) sections 18 and 20 of the Supplementary Benefits Act
1976 (recovery of expenditure on supplementary bene-
fits from persons liable for maintenance and recovery
in cases of misrepresentation or non-disclosure) shall
not apply to the supplementary benefit recouped.

(5) Any amount found to have been duly recov.ered by or paid
to the Secretary of State in pursuance of regulations under sub-
section (2) by way of total or partial recoupment of unemploy-
ment benefit shall be paid into the National Insurance Fund.

(6) In this section— i 1 o
“ monetary award ” means the amount which 1s awarded,
or ozered to be paid, to the employee by the tribunal
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Part VI or would be so awarded or ordered apart from any
provision of regulations under this section;

“the prescribed element”, in relation to any monetary
award, means so much of that award as is attributable
to such matters as may be prescribed by regulations
under subsection (2) ;

“ supplementary benefit” has the same meaning as in the

1976 ¢. 71 Supplementary Benefits Act 1976 ; and
“ unemployment benefit” means unemployment benefit
1975 c. 14, under the Social Security Act 1975.

Conciliation officers

General 133.—(1) The provisions of subsections (2) to (6) shall have
fg‘;‘gg‘gl“.: t?‘s effect in relation to industrial tribunal proceedings, or claims
1atol - which could be the subject of tribunal proceedings,—

officers.

(@) arising out of a contravention, or alleged contravention,
of any of the following provisions of this Act, that is
to say, sections 8, 12, 19, 23, 27, 28, 29, 31, 33 and
53;0r

(b) arising out of a contravention, or alleged contravention,

1975 ¢. 71. of section 99 or 102 of the Employment Protection Act
1975 or of a provision of any other Act specified by
an order under subsection (7) as one to which this
paragraph applies ; or

(c) which are proceedings or claims in respect of which an
industrial tribunal has jurisdiction by virtue of an order
under section 131.

(2) Where a complaint has been presented to an industrial
tribunal, and a copy of it has been sent to a conciliation
officer, it shall be the duty of the conciliation officer—

(@) if he is requested to do so by the complainant and by
the person against whom the complaint is presented.
or

(b) if, in the absence of any such request, the conciliation
officer considers that he could act under this subsection
with a reasonable prospect of success,

to endeavour to promote a settlement of the complaint without
its being determined by an industrial tribunal

(3) Where at any time—
(@) a person claims that action has been taken in respect
of which a complaint could be presented by him to
an industrial tribunal, but

(b) before any complaint relating to that action has been
presented by him,
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a request is made to a conciliation officer (whether by that
person or by the person against whom the complaint could be
made) to make his services available to them, the conciliation
officer ‘shall act in accordance with subsection (2) as if a com-
plaint has been presented to an industrial tribunal.

(4) Subsections (2) and (3) shall apply, with appropriate
modifications, to the presentation of a claim and the reference
of a question to an industrial tribunal as they apply to the
presentation of a complaint.

(5) In proceeding under subsection (2) or (3) a conciliation
officer shall, where appropriate, have regard to the desirability
of encouraging the use of other procedures available for the
settlement of grievances.

(6) Anything communicated to a conciliation officer in con-
nection with the performance of his functions under this section
shall not be admissible in evidence in any proceedings before
an industrial tribunal, except with the consent of the person who
communicated it to that officer.

(7) The Secretary of State may by order--
(@) direct that further provisions of this Act be added to
the list in subsection (1)(a) ;
(b) specify a provision of any other Act as one to which
subsection (1)(b) applies.

134.—(1) Where a complaint has been presented to an indus-
trial tribunal under section 67 by a person (in this section
referred to as the complainant) and a copy of it has been sent
to a conciliation officer, it shall be the duty of the conciliation
officer—

(@) if he is requested to do so by the complainant and by
the employer against whom it was presented, or
(b) if, in the absence of any such request, the conciliation
officer considers that he could act under this section
with a reasonable prospect of success,
to endeavour to promote a settlement of the complaint without
its being determined by an industrial tribunal.

(2) For the purpose of promoting such a settlement, in a case
where the complainant has ceased to be employed by the
employer against whom the complaint was made,—

(@) the conciliation officer shall in particular seek to pro-
mote the reinstatement or re-engagement of the com-
plainant by the employer, or by a successor of the
employer or by an a}ssogxated employer, on _terms
appearing to the conciliation officer to be equitable ;

but
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(b) where the complainant does not wish to be reinstated
or re-engaged, or where reinstatement or re-engagement
is not practicable, and the parties desire the conciliation
officer to act under this section, he shall seek to
promote agreement between them as to a sum by way
of compensation to be paid by the employer to the
complainant.

(3) Where at any time—

(@) after the complainant has ceased to be employed by an
employer, in circumstances where the employee claims
that he was unfairly dismissed, but

(b) before any complaint relating to that claim has been
presented by the claimant under section 67,

a request is made to a conciliation officer (whether by the
employer or by the employee) to make his services available to
them, the conciliation officer shall act in accordance with sub-
sections (1) and (2) as if a complaint had been presented in
pursuance of that claim.

(4) In proceeding under subsections (1) to (3), a conciliation
officer shall where appropriate have regard to the desirability of
encouraging the use of other procedures available for the settle-

ment of grievances.

(5) Anything communicated to a conciliation officer in con-
nection with the performance of his functions under this
section shall not be admissible in evidence in any proceedings
before an industrial tribunal, except with the consent of the
person who communicated it to that officer.

Employment Appeal Tribunal

135.—(1) The Employment Appeal Tribunal established
under section 87 of the Employment Protection Act 1975 shall
continue in existence by that name for the purpose of hearing
appeals under section 136.

(2) The Employment Appeal Tribunal (in this Act referred to
as “ the Appeal Tribunal ) shall consist of—

(@) such number of judges as may be nominated from
time to time by the Lord Chancellor from among the
judges (other than the Lord Chancellor) of the High
Court and the Court of Appeal ;

(b) at least one judge of the Court of Session nominated
frczlm time to time by the Lord President of that Court ;
an

(¢} such number of other members as may be appointed
from time to time by Her Majesty on the joint recom-
ﬁexéctl;tlon of the Lord Chancellor and the Secretary

e.
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(3) The members of the Appeal Tribuval appointed under
subsection (2)(c) shall be persons who appear to the Lord
Chancellor and the Secretary of State to have special knowledge
or experience of industrial relations, either as representatives. of
employers or as representatives of workers (within the meaning
of the Trade Union and Labour Relations Act 1974).

4) The Lord Chancellor shall, after consultation with the
Lord Président of the Court of Session, appoint one of the
judges nominated under subsection (2) to be President of the
Appeal Tribunal. - ‘

(5) No judge shall be nominated a member of the Appeal
Tribunal except with his consent. '

(6) The provisions of Schedule 11 shall have effect with
respect to the Appeal Tribunal and proceedings before the
. Tribunal.
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1974 c. 52.

136.—(1) An appeal shall liec to the Appeal Tribunal on a Appeals to

question of law arising from any decision of, or arising in any

Tribunal from
industrial

proceedings before, an industrial tribunal under, or by virtue of, ¢ipunals and

the following Acts—
(@) the Equal Pay Act 1970 ;
(b) the Sex Discrimination Act 1975 ;
(c) the Employment Protection Act 1975 ;
(d) the Race Relations Act 1976 ;
(e) this Act.

(2) The Appeal Tribunal shall hear appeals on questions of
faw arising in any proceedings before, or arising from any
decision of, the Certification Officer under the following enact-
ments—

(@ sections 3, 4 and 5 of the Trade Union Act 1913;

(b) section 4 of the Trade Union (Amalgamations, etc.) Act
1964.
(3) The Appeal Tribunal shall hear appeals on questions of

fact or law arising in any proceedings before, or arising from
any decision of, the Certification Officer under the following

enactments—
(@) section 8 of the Trade Union and Labour Relations Act
1974 ;
(5 section 8 of the Employment Protection Act 1975.

Certification
Officer.

1970 c. 41.
1975 ¢. 65.
1975 ¢. 71.
1976 c. 74.

1913 c. 30
(2 & 3 Geo. 5).

1964 c. 24,

{4) Without prejudice to section 13 of the Administration of 1960 c. 65.

Justice Act 1960 (appeal in case of contempt of court), an
appeal shall lie on any question of law from any decision or
order of the Appeal Tribunal with the leave of the Tribunal or
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of the Court of Appeal or, as the case may be, the Court of
Session,—
(@) in the case of proceedings in England and Wales, to
the Court of Appeal ;
(b) in the case of proceedings in Scotland, to the Court of
Session.

(5) No appeal shall lie except to the Appeal Tribunal from
any decision of an industrial tribunal under the Acts listed in
subsection (1) or from any decision under the enactments listed
in subsections (2) and (3) of the Certification Officer appointed
under section 7 of the Employment Protection Act 1975.

ParT 1IX

MISCELLANEOUS AND SUPPLEMENTAL

Extension of employment protection legislation

137.—(1) Her Majesty may by Order in Council provide
that—

(a) the provisions of this Act; and

(b) any legislation (that is to say any enactment of the Parlia-
ment of Northern Ireland and any provision made by
or under a Measure of the Northern Ireland Assembly)
for the time being in force in Northern Ireland which
makes provision for purposes corresponding to any of
the purposes of this Act,

shall, to such extent and for such purposes as may be specified
in the Order, apply (with or without modification) to or in
relation to any person in employment to which this section
applies.

(2) This section applies to employment for the purposes of
any activities—
(@) in the territorial waters of the United Kingdom ; or

(b) connected with the exploration of the sea bed or subsoil
or the exploitation of their natural resources in any
area designated by order under section 1(7) of the
Continental Shelf Act 1964 ; or

(c) connected with the exploration or exploitation, in a
foreign sector of the continental shelf, of a cross-
boundary petroleum field.

(3) An Order in Council under subsection (1)—
(@) may make different provision for different cases ;

(b) may provide that all or any of the enactments referred
to in subsection (1), as applied by such an Order, shall
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apply to individuals whether or not they are British  ParT IX
subjects and to bodies corporate whether or not they
are incorporated under the law of any part of the
United Kingdom (notwithstanding that the application
may affect their activities outside the United Kingdom) ;

(c) may make provision for conferring jurisdiction on any
court or class of court specified in the Order, or on
industrial tribunals, in respect of offences, causes of
action or other matters arising in connection with
employment to which this section applies ;

(d) without prejudice to the generality of subsection (1) or
of paragraph (a), may provide that the enactments
referred to in subsection (1), as applied by the Order,
shall apply in relation to any person in employment for
the purposes of such activities as are referred to in sub-
section (2) in any part of the areas specified in para-
graphs (a) and () of that subsection ;

(¢) may exclude from the operation of section 3 of the
Territorial Waters Jurisdiction Act 1878 (consents 1878 c. 73.
required for prosecutions) proceedings for offences
under the enactments referred to in subsection (1) in
connection with employment to which this section
applies ;

(/) may provide that such proceedings shall not be brought
without such consent as may be required by the Order ;

(¢) may, without prejudice to the generality of the power
under subsection (1) to modify the enactments referred
to in that subsection in their application for the pur-
poses of this section, modify or exclude the operation
of sections 141 and 144 or paragraph 14 of Schedule 13
or of any corresponding provision in any such Northern
Irish legislation as is referred to in subsection (1)(b).

@) Any jurisdiction conferred on any court or tribunal under
this section shall be without prejudice to jurisdiction exercisable
apart from this section by that or any other court or tribunal.

(5) In subsection (2) above—

“ cross-boundary petroleum field ” means a petroleum field
that extends across the boundary between a designated
area and a foreign sector of the continental shelf ;

& foreign sector of the continental shelf ” means an area
which is outside the territorial waters of any State and
within which rights are exercisable by a State other
than the United Kingdom with respect to the sea bed
and subsoil and their natural resources ;

“ petroleum field ” means a geological structure identified
as an oil or gas field by the Order in Council con-

cerned.
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Crown employment
138.—(1) Subject to the following provisions of this section,

Act to Crown Parts I (so far as it relates to itemised pay statements), II, III

employment.

1953 c. 50,

(except section 44), V, VIII and this Part and section 53 shal
have effect in relation to Crown employment and to persons in
Crown employment as they have effect in relation to other
employment and to other employees.

(2) In this section, subject to subsections (3) to (5), “ Crown
employment ” means employment under or for the purposes of a
government department or any officer or body exercising on
behalf of the Crown functions conferred by any enactment.

(3) This section does not apply to service as a member of the
naval, military or air forces of the Crown, or of any women’s
service administered by the Defence Council, but does apply
to employment by any association established for the purposes of
the Auxiliary Forces Act 1953.

{4) For the purposes of this section, Crown employment does
not include any employment in respect of which there is in force
a certificate issued by or on behalf of a Minister of the Crown
certifying that employment of a description specified in the cer-
tificate, or the employment of a particular person so specified, is
(or, at a time specified in the certificate, was) required to be
excepted from this section for the purpose of safeguarding
national security ; and any document purporting to be a certifi-
cate so issued shall be received in evidence and shall, unless the
contrary is proved, be deemed to be such a certificate.

(5) For the purposes of Parts I (so far as it relates to itemised
pay statements), II, III (except section 44(3) and (4)), V, VII
(except section 126(3) and (4)), VIII and this Part and section 53,
none of the bodies referred to in Schedule 5 shall be regarded as
performing functions on behalf of the Crown and accordingly

employment by any such body shall not be Crown employment
within the meaning of this section.

(6) For the purposes of the application of the provisions of
this Act in relation to employment by any such body as is
referred to in subsection (5), any reference to redundancy shall be
construed as a reference to the existence of such circumstances as,
in accordance with any arrangements for the time being in force
as mentioned in section 111(3), are treated as equivalent to
redundancy in relation to such employment.

(7 For the purposes of the application of the provisions of
this Act in relation to Crown employment in accordance with
subsection (1)—

(@) any reference to an employee shall be construed as a
reference to a person in Crown employment ;
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(b) any reference to a contract of employment shall be
construed as a reference to the terms of employment of
a person in Crown employment ;

{c) any reference to dismissal shall be construed as a
reference to the termination of Crown employment ;

{(d) any reference to redundancy shall be construed as a
reference to the existence of such circumstances as, in
accordance with any arrangements for the time being
in force as mentioned in section 111(3), are treated as
equivalent to redundancy in relation to Crown em-
ployment ;

{e) the reference in paragraph 1(5)(c) of Schedule 9 to a
person’s undertaking or any undertaking in which he
works shall be construed as a reference to the national
interest ; and

(Hh any other reference to an undertaking shall be construed,
in relation to a Minister of the Crown, as a reference
to his functions or (as the context may require) to the
department of which he is in charge and, in relation to
a government department, officer or body, shall be
construed as a reference to the functions of the depart-
ment, officer or body or (as the context may require)
to the department, officer or body.

(8) Where the terms of employment of a person in Crown

employment restrict his right to take part in—

(@) certain political activities ; or ‘
(b) activities which may conflict with his official functions,

nothing in section 29 shall require him to be allowed time off
work for public duties connected with any such activities.

House of Commons staff
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139.—(1) The provisions of Parts I (so far as it relates to Provisions as

(@) any reference to an employee shall be construed as a
reference to any such member ;

(b) any reference to a contract of employment shall be
construed as including a reference to the terms of
employment of any such member ;

itemised pay statements), II, III (except section 44), V and to House of
VIII, and this Part and section 53 shall apply to relevant mem-
bers of House of Commons staff as they apply to persons in
Crown employment within the meaning of section 138 and
accordingly for the purposes of the application of those pro-
visions in relation to any such members—

Commons
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PART IX (c) any reference to dismissal shall be construed as including
a reference to the termination of any such member’s
employment ;

(d) the reference in paragraph 1(5)(c) of Schedule 9 to
a person’s undertaking or any undertaking in which
he works shall be construed as a reference to the
national interest or, if the case so requires, the interests
of the House of Commons ; and

(e) any other reference to an undertaking shall be construed
as a reference to the House of Commons.

(2) Nothing in any rule of law or the law or practice of
Parliament shall prevent a relevant member of the House of
Commons staff from bringing a civil employment claim before
the court or from bringing before an industrial tribunal proceed-
ings of any description which could be brought before such a
tribunal by any person who is not such a member.

(3) In this section—

“relevant member of the House of Commons staff ”
means—

(a) any person appointed by the House of Commons
Commission (in this section referred to as the
Commission) or employed in the refreshment
department ; and

(b) any member of Mr. Speaker’s personal staff ;

“ civil employment claim ” means a claim arising out of or
relating to a contract of employment or any other
contract connected with employment, or a claim in
tort arising in connection with a person’s employment ;
and

“ the court ” means the High Court or the county court.

(4 It is hereby declared that for the purposes of the enact-
ments applied by subsection (1) and of Part VI (where applic-
able to relevant members of House of Commons staff) and for
the purposes of any civil employment claim—

(@) the Commission is the employer of staff appointed by
the Commission ; and
(b) Mr. Speaker is the employer of his personal staff and

of any person employed in the refreshment department
and not falling within paragraph () ;

but the foregoing provision shall have effect subject to sub-
section (5).

(5) The Commission or, as the case may be, Mr. Speaksar
may designate for all or any of the purposes mentioned in
subsection (4)—
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(a) any description of staff other than Mr. Speaker’s per-
sona] staff ; and

(b) in relation to staff so designated, any person ;

and where a person is so designated he, instead of the Com-
mission or Mr. Speaker, shall be deemed for the purposes to
which the designation relates to be the employer of the persons
in relation to whom he is so designated.

(6) Where any proceedings are brought by virtue of this
section against the Commission or Mr. Speaker or any person
designated under subsection (5), the person against whom the
proceedings are brought may apply to the court or the industrial
tribunal, as the case may be, to have some other person against
whom the proceedings could at the time of the application be
properly brought substituted for him as a party to those
proceedings.

(7) For the purposes mentioned in subsection (4) a person’s
employment in or for the purposes of the House of Commons
shall not, provided he continues to be employed in such employ-
ment, be treated as terminated by reason only of a change
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{whether effected before or after the passing of the House of 1978 c. 36.

Commons (Administration) Act 1978, and whether effected by
virtue of that Act or otherwise) in his employer and (provided
he so continues) his first appointment to such employment shall
be deemed after the change to have been made by his employer
for the time being, and accordingly—

(@) he shall be treated for the purposes so mentioned as
being continuously employed by that employer from
the commencement of such employment until its
termination ; and

(b) anything done by or in relation to his employer for the
time being in respect of such employment before the
change shall be so treated as having been done by or
in relation to the person who is his employer for the
time being after the change.

(8) In subsection (7) “employer for the time being”, in
relation to a person who has ceased to be employed in or for
the purposes of the House of Commons, means the person who
was his employer immediately before he ceased to be so
employed, except that where some other person would have
been his employer for the time being if he had not ceased to
be so employed, it means that other person.

(9) If the House of Commons resolves at any time that any
provision of subsections (3) to (6) should be amended in its
application to any member of the staff of that House, Her
Majesty may by Order in Council amend that provision

accordingly.
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ParT IX Contracting out of provisions of Act

Restrictions on  140.—(1) Except as provided by the following provisions of
contracting  fhis section, any provision in an agreement (whether a contract
out. of employment or not) shall be void in so far as it purports—

(@) to exclude or limit the operation of any provision of this
Act; or

(b) to preclude any person from presenting a complaint to,
or bringing any proceedings under this Act before, an
industrial tribunal.

2) Subsection (1) shall not apply—

(@ to any provision in a collective agreement excluding
rights under section 12 if an order under section 18
is for the time being in force in respect of it ;

() to any union membership agreement so far as it affects
the rights of an employee—

() under section 23 in accordance with sub-
section (4) of that section ;

(i) under section 58 in accordance with subsec-
tion (3) of that section ;

(o) to any provision in a dismissal procedures agreement
excluding rights under section 54 if that provision is
not to have effect unless an order under section 65
is for the time being in force in respect of it;

(d) to any agreement to refrain from presenting a complaint
under section 67, where in compliance with a request
under section 134(3) a conciliation officer has taken
action in accordance with that subsection ;

{¢) to any agreement to refrain from proceeding with a
complaint presented under section 67 where a concili-
ation officer has taken action in accordance with
section 134(1) and (2) ;

(f to any provision in an agreement if an order under
section 96 is for the time being in force in respect of it ;

(g) to any agreement to refrain from instituting or continu-
ing any proceedings before an industrial tribunal where
a conciliation officer has taken action in accordance
with section 133(2) or (3);

(h) to any provision of an agreement relating to dismissal
from employment such as is mentioned in section
142(1) or (2).

Excluded classes of employment

Employment 141.—(1) Sections 1 to 4 and 49 to 51 do not apply in relation
g‘r‘i‘t';‘iin‘ Great o employment during any period when the employee is engaged
) in work wholly or mainly outside Great Britain unless the em-
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ployee ogdiparily works in Great Britain and the work outside
Great Britain is for the same employer.

(2) Sections 8 and 53 and Parts II, ITI, V and VII do not
apply to employment where under his contract of employment
the employee ordinarily works outside Great Britain.

(3) An employee shall not be entitled to a redundancy pay-
ment if on the relevant date he is outside Great Britain, unless
under his contract of employment he ordinarily worked in Great
Britain.

4) An employee who under his contract of employment
ordinarily works outside Great Britain shall not be entitled to
a redundancy payment unless on the relevant date he is in Great
Britain in accordance with instructions given to him by his
employer.

(5) For the purpose of subsection (2), a person employed to
work on board a ship registeted in the United Kingdom (not
being a ship registered at a port outside Great Britain) shall,
unless— ,

(@) the employment is wholly outside Great Britain, or
(b) he is not ordinarily resident in Great Britain,

be regarded as a person who under his contract ordinarily works
in Great Britain.
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142.—(1) Section 54 does not apply to dismissal from employ- Contracts for
ment under a contract for a fixed term of two years or more, a fixed term.

where the dismissal consists only of the expiry of that term
without its being renewed, if before the term so expires the
employee has agreed in writing to exclude any claim in respect
of rights under that section in relation to that contract.

(2) An employee employed under a contract of employment
for a fixed term of two years or more entered into after 5th
December 1965 shall not be entitled to a redundancy payment
in respect of the expiry of that term without its being renewed
(whether by the employer or by an associated employer of his),
if before the term so expires he has agreed in writing to exclude
any right to a redundancy payment in that event.

(3) Such an agreement as is mentioned in subsection (1) or (2)
may be contained either in the contract itself or in a separate
agreement.

(4) Where an agreement under subsection (2) is made during
the currency of a fixed term, and that term is renewed, the agree-
ment under that subsection shall not be construed as applying
to the term as renewed, but without prejudice to the making of
a further agreement under that subsection in relation to the term
so renewed.
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143.—(1) An employee shall not be entitled to a guarantee
payment in respect of any day unless he has been c_:ontmuously
employed for a period of four weeks ending with the last
complete week before that day.

(2) An employee shall not be entitled to remuneration ungier
section 19 unless he has been continuously employed for a period
of four weeks ending with the last complete week before the day
on which the suspension begins.

(3) Subject to subsection (4)—

(@) sections 12 and 19 do not apply to employment under a
contract for a fixed term of twelve weeks or less ; and

(b) sections 12, 19 and 49 do not apply to employment
under a contract made in contemplation of the per-
formance of a specific task which is not expected to last
for more than twelve weeks.

(4) Subsection (3) does not apply where the employee has
been continuously employed for a period of more than twelve
weeks.

144.—(1) Sections 1 to 6 and 49 to 51 do not apply to—

(a) a person employed as a master of or a seaman on a
sea-going British ship having a gross registered tonnage
of eighty tons or more, including a person ordinarily
employed as a seaman who is employed in or about
such a ship in port by the owner or charterer of the
ship to do work of a kind ordinarily done by a seaman
on such a ship while it is in port, or

(b) a person employed as a skipper of or a seaman on a
fishing boat for the time being required to be registered
under section 373 of the Merchant Shipping Act 1894.

(2) Sections 8 and 53 and Parts II, III and V to VII do not
apply to employment as master or as a member of the crew
of a fishing vessel where the employee is remunerated only by
a share in the profits or gross earnings of the vessel.

(3) Section 141(3) and (4) do not apply to an employee, and
section 142(2) does not apply to a contract of employment, if the
employee is employed as a master or seaman in a British ship
and is ordinarily resident in Great Britain,

(4) Sections 8, 29, 31, 122 and 123 do not :
ment as a merchant seaman. not apply to employ

(5) Employment as a merchant seaman does not include
employment in the fishing industry or employment on board a
ship otherwise than by the owner, manager or charterer of that
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ship except employment as a radio officer, but, save as afore-
said, it includes employment as master or a member of the crew
of any ship and as a trainee undergoing training for the sea
service, and employment in or about a ship in port by the owner,
manager or charterer of the ship to do work of the kind
ordinarily done by a merchant seaman on a ship while it is
in port.
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145.—(1) Sections 1 to 6 and 49 to 51 do not apply to any Dock workers.

registered dock worker except when engaged in work which is
not dock work.

(2) Sections 12, 19, 31, 53, 54, 122 and 123 do not apply to
employment as a registered dock worker other than employment
by virtue of which the employee is wholly or mainly engaged
in work which is not dock work.

(3) Subject to subsection (4), section 81 does not apply to any
person in respect of his employment as a registered dock worker,
unless it is employment by virtue of which he is wholly or mainly
engaged in work which is not dock work.

(4) Subsection (3) does not apply where—

(a) the person became a registered dock worker in conse-
quence of having been employedson work which be-
came classified ;

(b) at the date of the termination of his employment he
has been continuously employed since a time before
that work was classified ; and

(c) as a result of the termination he ceases to be a registered
dock worker,

and, for the purposes of this subsection, Schedule 13 shall have
effect subject to the provisions of the new Scheme.

(5) In this section—

“ classified ** means classified as dock work for the purposes
of the new Scheme by an order under section 11 of
the Dock Work Regulation Act 1976 ;

“ dock work ”, in relation to a dock worker registered under
the 1967 Scheme, means the same as in that Scheme
and in relation to one registered under thé new Scheme
means any work which, by reference to what it is or
where it is done, is classified ;

“ registered ** means registered under the 1967 Scheme or
under the new Scheme, and in relation to a worker

"who is registered under the new Scheme, means regis-
tered in a main register thereunder, and not in an
extension register ;

1976 ¢. 79.
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“the 1967 Scheme ” means the Scheme made under the
Dock Workers (Regulation of Employment) Act 1946
and set out, as varied, in Schedule 2 to the Dock
Workers (Regulation of Employment) (Amendment)
Order 1967 ;

“ the new Scheme ” means the Scheme made and in force

under section 4 of the Dock Work Regulation Act
1976.

146.—(1) The following provisions of this Act do not apply
to employment where the employer is the husband or wife of
the employee, that is to say, sections 1, 4, 8, 53, 122 and 123 and
Parts II, 111, V and VL

(2) Parts II, II1, V and VII and sections 8, 9, 53 and 86 do not
apply to employment under a contract of employment in police
service or to persons engaged in such employment.

(3) In subsection (2), “ police service ”” means service—

(a) as a member of any constabulary maintained by virtue of
any enactment, or

(b) in any other capacity by virtue of which a person has the
powers or privileges of a constable.

(4) Subject to subsections (5), (6) and (7), the following provi-
sions of this Act (which confer rights which do not depend upon
an employee having a qualifying period of continuous employ-
ment) do not apply to employment under a contract which
normally involves employment for less than sixteen hours weekly,
that is to say, sections 8, 27, 28 and 29.

(5) If the employee’s relations with his employer cease to be
governed by a contract which normally involves work for sixteen
hours or more weekly and become governed by a contract which
normally involves employment for eight hours or more, but less
than sixteen hours, weekly, the employee shall nevertheless for a
period of twenty-six weeks, computed in accordance with sub-
section (6), be treated for the purposes of subsection (4) as if his
conf(rlact normally involved employment for sixteen hours or more
weekly.

(6) In computing the said period of twenty-six weeks no
account shall be taken of any week—
(@) during which the employee is in fact employed for
sixteen hours or more ;
(b) during which the employee takes part in a strike (as
defined by paragraph 24 of Schedule 13) or is absent

from work because of a lock-out (as so defined) by his
employer ; or
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(c) during which there is no contract of employment but
which, by virtue of paragraph 9(1) of Schedule 13,
counts in computing a period of continuous employ-
ment.

() An employee whose relations with his employer are
governed by a contract of employment which normally involves
employment for eight hours or more, but less than sixteen hours,
weekly shall nevertheless, if he has been continuously employed
for a period of five years or more be treated for the purposes of
subsection (4) as if his contract normally involved employment
for sixteen hours or more weekly.
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PArT IX

147. Sections 1 to 4 shall apply to an employee who at Application of

any time comes or ceases to come within the exceptions from
those sections provided for by or under sections 3(1), 143 to
146 and 149 as if a period of employment terminated or began
at that time.

Supplementary provisions

ss.1to4to
excluded
employment.

148.—(1) The Secretary of State shall in each calendar year Review

review—
(@) the limits referred to in section 15 ;
(b) the limit referred to in section 122(5) ; and
(¢) the limits imposed by paragraph 8(1) of Schedule 14
on the amount of a week’s pay for the purposes of
those provisions ;
and shall determine whether any of those limits should be varied.

(2) In making a review under this section the Secretary of State
shall consider—
(a) the general level of earnings obtaining in Great Britain
at the time of the review ;
(b) the national economic situation as a whole ; and

(¢) such other matters as he thinks relevant.

(3) If on a review under this section the Secretary of State
determines that, having regard to the considerations mentioned
in subsection (2), any of those limits should be varied, he shall
prepare and lay before each House of Parliament the draft of an
order giving effect to his decision.

(4) Where a draft of an order under this section is approved
by resolution of each House of Parliament the Secretary of State
shall make an order in the form of the draft.

(5) If, following the completion of an annual review under
this section, the Secretary of State determines that any of the
limits referred to in subsection (1) shall not be varied, he shall

E

of limits.
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lay before each House of Parliament a report containing a state-
ment of his reasons for that determination.

(6) The Secretary of State may at any time, in addition to the
annual review provided for in subsection (1), conduct a further
review of the limits mentioned in subsection (1) so as to deter-
mine whether any of those limits should be varied, and subsec-
tions (2) to (4) shall apply to such a review as if it were a review
under subsection (1).

149.—(1) Subject to the following provisions of this section,
the Secretary of State may by order—

(a) provide that any enactment contained in this Act which
is specified in the order shall not apply to persons or
to employments of such classes as may be prescribed
in the order ;

(b) provide that any such enactment shall apply to persons
or employments of such classes as may be prescribed
in the order subject, except in relation to section 54
(but without prejudice to paragraph (a)), to such
exceptions and modifications as may be so prescribed ;

(¢) vary, or exclude the operation of, any of the following
provisions of this Act, that is to say, sections 64(1),
99, 141(2) and (5), 143(3) and (4), 144(1), (2), (4) and
(5), 145(1), (2) and (3) and 146(1) and (4) to (7);

(d) add to, vary or delete any of the provisions of Schedule 5.

(2) Subsection (1) does not apply to the following provisions
of this Act, namely, sections 7, 52, 55, 57, 58, 59, 62, 63, 65, 66,
67, 75, 80, 103 to 120, 128, 134, 141(1) and 142(1) and Schedules
3, 9 and 13, and, in addition, paragraph (b) of subsection (1)
does not apply to sections 1 to 6 and 49 to 51 and paragraph (c)
of subsection (1) does not apply to section 143 as that section
applies in relation to section 49.

(3) The provisions of this section are without prejudice to
any other power of the Secretary of State to amend, vary or
repeal any provision of this Act or to extend or restrict its
operation in relation to any person or employment.

4 No order under subsection (1) shall be made unless a
draft of the order has been laid before Parliament and approved
by a resolution of each House of Parliament.

15(}. Schedule 12 shall have effect for the purpose of supple-
menting and modifying the provisions of Part I (so far as it
relates to itemised pay statements), section 53 and Parts II, III,
and V to VII as respects the death of an employee or employer.
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151.—(1) Subject to sections 104(2) and 106(2), Schedule 13  PartIX
shall have effect for the purposes of this Act for ascertaining the Continuous
length of an employee’s period of employment and whether that employment.
employment has been continuous, and references in this Act to a
period of employment shall be construed accordingly.

(2) For the purposes of any proceedings under this Act, other
than proceed1ng§ for a breach of section 1, 2, 4 or 49, a person’s
employment during any period shall, unless the contrary is shown,
be presumed to have been continuous.

152, Schedule‘ 14 shall have effect for the purposes of this Calculation
Act for calculating the normal working hours and the amount of normal
of a week’s pay of any employee. working

hours and a
. week’s pay.
15}. (1) In this Act, except so far as the context otherwise Interpretation.
requires—

“act” and “ action > each includes omission and references
to doing an act or taking action shall be construed
accordingly ;

*“ business ”” includes a trade or profession and includes any
activity carried on by a body of persons, whether cor-
porate or unincorporate ;

“ certified midwife ” means a midwife certified under the
Midwives Act 1951 or the Midwives (Scotland) Act 1951 c. 53.
1951; 1951 c. 54.

“ collective agreement” has the meaning given by section
30(1) of the Trade Union and Labour Relations Act 1974 c. 52.
1974 ;

* confinement ” means the birth of a living child or the
birth of a child whether living or dead after twenty-eight
weeks of pregnancy ;

“ contract of employment ” means a contract of service or
apprenticeship, whether express or implied, and (f it is
express) whether it is oral or in writing ;

“ dismissal procedures agreement ” means an agreement in
writing with respect to procedures relating to dismissal
made by or on behalf of one or more independent trade
unions and one or more employers or employers’
associations ;

« offective date of termination ” has the meaning given by
section 55(4) and (5); ]

“ employee ” means an individual who has entered into
or works under (or, where the employment has ceased,
worked under) a contract of employment ;

“ employer ”, in relation to an .employ.ee, means the person
by whom the employee is (or, in a case where the
employment has ceased, was) employed ;

E2
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PArT IX “ employers’ association ” has the same meaning as it has
1974 c. 52 for the purposes of the Trade Union and Labour
T Relations Act 1974 ;

“ employer’s payment” means a payment falling within
paragraph (a), (b) or (c) of section 104(1);

‘“ employment ”, except for the purposes of sections 111 to
115, means employment under a contract of employ-
ment ;

“ expected week of confinement ” means the week, beginning
with midnight between Saturday and Sunday, in which
it is expected that confinement will take place ;

“ government department ”’, except in section 138 and para-
graph 19 of Schedule 13, includes a Minister of the

Crown ;

‘“ guarantee payment” has the meaning given by section
12();

“ inadmissible reason ” has the meaning given by section
58(5);

“ independent trade union ” means a trade union which—
(a) is not under the domination or control of an
employer or a group of employers or of one or
more employers’ associations ; and
(b) is not liable to interference by an employer or
any such group or association (arising out of the
provision of financial or material support or by any
other means whatsoever) tending towards such
control ;
and, in relation to a trade union, “ independent ” and
“ independence ” shall be construed accordingly ;

“job ”, in relation to an employee, means the nature of the
work which he is employed to do in accordance with
his contract and the capacity and place in which he is
so employed ;

“ maternity pay > has the meaning given by section 33(1) ;

“ Maternity Pay Fund” means the fund referred to in
section 37 ; .

“ maternity pay rebate ” has the meaning given by section

“ notice of intention to claim ” has the meaning given by
section 88 ;

“ notified day of return ” has the meaning given by section
47(1) and 8) ;

“official ”, in relation to a trade union, has the meaning
given by section 30(1) of the Trade Union and Labour
Relations Act 1974 ;
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“original contract of employment”, in relation to an  ParrIX
employee who is absent from work wholly or partly
because of pregnancy or confinement, means the con-
tract under which she worked immediately before the
beginning of her absence or, if she entered into that
contract during her pregnancy by virtue of section
60(2) or otherwise by reason of her pregnancy, the
contract under which she was employed immediately
before she entered into the later contract or, if there
was more than one later contract, the first of the
later contracts ;

“ position ”, in relation to an employee, means the following
matters taken as a whole, that is to say, his status
as an employee, the nature of his work and his terms
and conditions of employment ;

“ Redundancy Fund ” means the fund referred to in section
103 ;
“ redundancy payment ” has the meaning given by section

“ redundancy rebate ” has the meaning given by section
104; -

“ relevant date ”, for the purposes of the provisions of this
Act which relate to redundancy payments, has the
meaning given by section 90 ;

“ renewal ” includes extension, and any reference to renew-
ing a contract or a fixed term shall be construed
accordingly ;

“ statutory provision ” means a provision, whether of a
general or a special nature, contained in, or in any
document made or issued under, any Act, whether of a
general or special nature ;

*“ successor ” has the meaning given by section 30(3) and (4)
of the Trade Union and Labour Relations Act 1974 ; 1974 c. 52.

“ trade dispute ”’ has the meaning given by section 29 of
the said Act of 1974 ;

“ trade union ” has the meaning given by section 28 of the
said Act of 1974 ;

“ union membership agreement” has the meaning given
by section 30(1) of the said Act of 1974 and
“’employees ”, in relation thereto, has the meaning given
by section 30(5A) of that Act;

“ week ” means, in relation to an employee whose remunera-
tion is calculated weekly by a week ending with a day
other than Saturday, a week ending with that other
day, and in relation to any other employee, a week
ending with Saturday.

E3
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(2) References in this Act to dismissal by reason of redun-
dancy, and to cognate expressions, shall be construed in
accordance with section 81.

(3) In sections 33, 47, 56, 61 and 86 and Schedule 2,
except where the context otherwise requires, “to return to
work ” means to return to work in accordance with section
45(1), and cognate expressions shall be construed accordingly.

(4) For the purposes of this Act, any two employers are to be
treated as associated if one is a company of which the other
(directly or indirectly) has control, or if both are companies of
which a third person (directly or indirectly) has controi ; and the
expression “ associated employer ” shall be construed accordingly.

(5) For the purposes of this Act it is immaterial whether the
law which (apart from this Act) governs any person’s employ-
ment is the law of the United Kingdom, or of a part of the
United Kingdom, or not.

(6) In this Act, except where otherwise indicated—

(@ a reference to a numbered Part, section or Schedule is
a reference to the Part or section of, or the Schedule
to, this Act so numbered, and

(b) a reference in a section to a numbered subsection is a
reference to the subsection of that section so numbered,
and

{¢) a reference in a section, subsection or Schedule to a
numbered paragraph is a reference to the paragraph of
that section, subsection or Schedule so numbered, and

(d) a reference to any provision of an Act (including this
Act) includes a Schedule incorporated in the Act by
that provision.

(7) Except so far as the context otherwise requires, any refer-
ence in this Act to an enactment shall be construed as a refer-
ence to that enactment as amended or extended by or under
any other enactment, including this Act.

154.—(1) Any power conferred by any provision of this Act
to make an order (other than an Order in Council or an order
under section 65 or 66) or to make rules or regulations shall
be exercisable by statutory instrument.

(2) Any statutory instrument made under any power conferred
by this Act to make an Order in Council or other order or to
make rules or regulations, except—

(a) an instrument required to be laid before Parliament in
draft ; and

(b) an order under section 18,
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shall be subject to annulment in pursuance of a resolution of
either House of Parliament.

(3) Any power conferred by this Act which is exercisable by
statutory instrument shall include power to make such incidental,
supplementary or transitional provisions as appear to the
authority exercising the power to be necessary or expedient.

(4) An order made by statutory instrument under any provision
of this Act may be revoked or varied by a subsequent order
made under that provision.

This subsection does not apply to an order under section 96
but is without prejudice to subsection (4) of that section.

155.—(1) Where an offence under section 44 or 126 com-
mitted by a body corporate is proved to have been committed
with the consent or connivance of, or to be attributable to any
neglect on the part of, any director, manager, secretary or other
similar officer of the body corporate, or any person who was
purporting to act in any such capacity, he as well as the body
corporate shall be guilty of that offence and shall be liable to be
proceeded against and punished accordingly.

(2) Where the affairs of a body corporate are managed by its
members, subsection (1) shall apply in relation to the acts and
defaults of a member in connection with his functions of man-
agement as if he were a director of the body corporate.

156.—(1) There shall be paid out of the Maternity Pay Fund
into the Consolidated Fund sums equal to the amount of any
expenses incurred by the Secretary of State in exercising his
functions under this Act relating to maternity pay.

(2) There shall be paid out of the Redundancy Fund into
the Consolidated Fund sums equal to the amount of any
expenses incurred—

(a) by the Secretary of State in consequence of Part VI,
except expenses incurred in the payment of sums in
accordance with any such arrangements as are
mentioned in section 111(3) ;

(b) by the Secretary of State (or by persons acting on his
behalf) in exercising his functions under sections 122
to 126.

(3) There shall be paid out of the Redundancy Fund into
the Consolidated Fund such sums as the Secretary of State may
estimate in accordance with directions given by the Treasury
to be the amount of any expenses incurred by any government
department other than the Secretary of State in consequence
of the provisions of sections 103 to 109.

E4
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157.—(1) If provision is made by Northern Irish legislation
(that is to say by or under a Measure of the Northern Ireland
Assembly) for purposes corresponding to any of the purposes of
this Act, except sections 1 to 7 and 49 to 51, the Secretary
of State may, with the consent of the Treasury, make reciprocal
arrangements with the appropriate Northern Irish authority for
co-ordinating the relevant provisions of this Act with the
corresponding provisions of the Northern Irish legislation, so
as to secure that they operate, to such extent as may be provided
by the arrangements, as a single system.

(2) For the purpose of giving effect to any such arrange-
ments the Secretary of State shall have power, in conjunction
with the appropriate Northern Irish authority—

(@) where the arrangements relate to the provisions of this
Act relating to maternity pay, to make any neces-
sary financial adjustments between the Maternity Pay
Fund and any fund established under Northern Irish
legislation ; and

(b) where the arrangements relate to Part VI or to sec-
tions 122 to 126, to make any necessary financial ad-
justments between the Redundancy Fund and the
Northern Ireland Redundancy Fund.

(3) The Secretary of State may make regulations for giving
effect in Great Britain to any such arrangements, and any such
regulations may make different provision for different cases,
and may provide that the relevant provisions of this Act shall
have effect in relation to persons affected by the arrangements
subject to such modifications and adaptations as may be speci-
fied in the regulations, including provision—

(a) for securing that acts, omissions and events having
any effect for the purposes of the Northern Irish legis-
lation shall have a corresponding effect for the pur-
poses of this Act (but not so as to confer a right to
double payment in respect of the same act, omission
or event) ; and :

(b) for determining, in cases where rights accrue both
under this Act and under the Northern Irish legisla-
tion, which of those rights shall be available to the
person concerned.

(4) In this section “the appropriate Northern Irish autho-
rity ” means such authority as may be specified in that behalf
in the Northern Irish legislation.

158.—(1) If an Act of Tynwald is passed for purposes
similar to the purposes of Part VI, the Secretary of State may,
with the consent of the Treasury, make reciprocal arrangements
with the appropriate Isle of Man authority for co-ordinating the
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provisions of Part VI with the corresponding provisions of the PartIX
Act of Tynwald so as to secure that they operate, to such extent
as may be provided by the arrangements, as a single system.

(2) For the purpose of giving effect to any such arrangements,
the Secretary of State shall have power, in conjunction with the
appropriate Isle of Man authority, to make any necessary
financial adjustments between the Redundancy Fund and any
fund established under the Act of Tynwald.

(3) The Secretary of State may make regulations for giving
effect in Great Britain to any such arrangements, and any such
regulations may provide that Part VI shall have effect in relation
to persons affected by the arrangements subject to such modifi-
cations and adaptations as may be specified in the regulations,
including provision—

(@) for securing that acts, omissions and events having any
effect for the purposes of the Act of Tynwald shall have
a corresponding effect for the purposes of Part VI (but
not so as to confer a right to double payment in re-
spect of the same act, omission or event); and

(b) for determining, in cases where rights accrue both under
this Act and under the Act of Tynwald, which of those
rights shall be available to the person concerned.

(4) In this section “the appropriate Isle of Man authority ”
means such authority as may be specified in that behalf in an
Act of Tynwald.

159.—(1) The transitional provisions and savings in Schedule Transitional
15 shall have effect but nothing in that Schedule shall be con- E;Sivl;;ons,
strued as prejudicing section 38 of the Interpretation Act 1889 L
(effect of repeals). gf;’:gggi‘:ft‘:l

(2) The enactments specified in Schedule 16 shall have effect ?gggrepeals
subject to the amendments specified in that Schedule. ¢. 63.

(3) The enactments specified in the first column of Schedule
17 are hereby repealed to the extent specified in column 3 of
that Schedule.

160.—(1) This Act may be cited as the Employment Protec- Citation,

tion (Consolidation) Act 1978. commence-
ment and

(2) This Act, except section 139(2) to (9) and the repeals in extent.
section 122 of the Employment Protection Act 1975 provided 1975 c. 71.
for in Schedule 17 to this Act, shall come into force on 1st
November 1978, and section 139(2) to (9) and those repeals
shall come into force on 1st January 1979,

(3) This Act, except sections 137 and 157 and paragraphs 12
and 28 of Schedule 16, shall not extend to Northern Ireland.
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SCHEDULES

SCHEDULE 1

PROVISIONS LEADING TO SUSPENSION ON MEDICAL GROUNDS

1. The Paints and Colours Manu-~
facture Regulations 1907.

2. The Yarn (Dyed by Lead Com-
pounds) Heading Regulations
1907.

3. The Vitreous Enamelling Regula-
tions 1908.

4, ‘The Tinning of Metal Hollow-ware,
Iron Drums and Harness Furni-
ture Regulations 1909.

5. The Lead Smelting and Manu-
facture Regulations 1911.

6. The Lead Compounds Manufacture
Regulations 1921.

7. The Indiarubber Regulations 1922,

8. ’I’hes9 Chemical Works Regulations
1922,
9. The Electric Accumulator Regula-
tions 1925.
10. The Lead Paint Regulations 1927...
11. The Pottery (Health and Welfare)
Special Regulations 1950.
12. The Factories Act 1961 ... e

13. The Ionising Radiations (Unsealed
Radioactive Substances) Regula-
tions 1968.

14, The Ionising Radiations (Sealed
Sources) Regulations 1969.

15. The Radioactive Substances (Road
Transport Workers) (Great
Britain) Regulations 1970.

S.R. & 0. 1907 No. 17...
S.R. & 0. 1907 No. 616

S.R. & O. 1908 No. 1258
S.R. & 0. 1909 No. 720

S.R. & 0. 1911 No. 752
S.R. & 0. 1921 No. 1443

S.R. & 0. 1922 No. 329
S.R. & 0. 1922 No. 731

S.R. & 0. 1925 No. 28...
S.R. & O. 1927 No. 847

S.I. 1950 No. 65
1961 c. 34 ee

S.1. 1968 No. 780

S.I. 1969 No. 808
S.1. 1970 No. 1827

Reg. 5.

Reg. 4.

Reg. 10.

Reg. 6.

Reg. 13.
Reg. 11.

Reg. 12,
Reg. 30.

Reg. 13,

Reg. 6.
Reg. 7.

Section 75(2)
(including
that section
as extended
by section
128).

Regs. 12 and
33.

Regs. 11 and
30.

Reg. 14.
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SCHEDULE 2
SUPPLEMENTARY PROVISIONS RELATING TO MATERNITY

Part I
UNFAIR DISMISSAL

Introductory

1. References in this Part to provisions of this Act relating to
unfair dismissal are references to those provisions as they apply by
virtue of section 56.

Adaptation of unfair dismissal provisions

2.—(1) Section 57 shall have effect as if for subsection (3) there
were substituted the following subsection: —

“(3) Where the employer has fulfilled the requirements of
subsection (1), then, subject to sections 58(1), 59, 60 and 62,
the determination of the question whether the dismissal was
fair or unfair, having regard to the reason shown by the
employer, shall depend on whether the employer can satisfy the
tribunal that in the circumstances (having regard to equity and
the substantial merits of the case) he would have been acting
reasonably in treating it as a sufficient reason for dismissing the
employee if she had not been absent from work.”.

(2) ¥ in the circumstances described in section 45(3) no offer
is made of such alternative employment as is referred to in that
subsection, then the dismissal which by virtue of section 56 is
treated as taking place shall, notwithstanding anything in section 57
or 58, be treated as an unfair dismissal for the purposes of Part V
of this Act.

(3) The following references shall be construed as references to
the notified day of return, that is to say—

(@) references in Part V of this Act to the effective date of
termination ;

(b) references in sections 69 and 70 to the date of termination
of employment.

(4) The following provisions of this Act shall not apply, that is
to say, sections 55, 58(3), 64(1), 65, 66, 73(5) and (6), 141(2), 142(1),
144(2), 145(2) and 146(1), paragraph 11(1) of Schedule 13, paragraphs
TP to (i) and (2) and 8(3) of Schedule 14 and paragraph 10 of
Schedule 15.

(5) For the purposes of Part II of Schedule 14 as it applies for
the calculation of a week’s pay for the purposes of section 71 or
73, the calculation date is the last day on which the employee
worked under the original contract of employment.

Section 33.
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ParT II

REDUNDANCY PAYMENTS
Introductory

3. References in this Part to provisions of this Act relating to
redundancy are references to those provisions as they apply by
virtue of section 86.

Adaptation of redundancy payments provisions

4—(1) References in Part VI of this Act shall be adapted as
follows, that is to say—

(@) references to the relevant date, wherever they occur, shall
be construed, except where the context otherwise requires,
as references to the notified day of return ;

(b) references in sections 82(4) and 84(1) to a renewal or re-
engagement taking effect immediately on the ending of
employment under the previous contract or after an interval
of not more than four weeks thereafter, shall be construed
as references to a renewal or re-engagement taking effect
on the notified day of return or not more than four weeks
after that day ; and

(c) references in section 84(3) to the provisions of the previous
contract shall be construed as references to the provisions
of the original contract of employment.

(2) Nothing in section 86 shall prevent an employee from being
treated, by reason of the operation of section 84(1), as not having
been dismissed for the purposes of Part VI of this Act.

(3) The following provisions of this Act shall not apply, that is
to say, sections 81(1)(b), 82(1) and (2), 83(1) and (2), 85, 87 to 89,
90(3), 92, 93, 96, 110, 144(2), 146(1) and 150, paragraph 4 of
gg{'xl:gglle 1441 Schedule 12 and paragraphs 7(1)(j) and (k) and 8(4) of

e 14.

(4) For the purposes of Part II of Schedule 14 as it applies for
the calculation of a week’s pay for the purposes of Schedule 4, the
calculation date is the last day on which the employee worked under
the original contract of employment.

Prior redundancy

5. If, in proceedings arising out of a failure to permit an employee
to return to work, the employer shows—

(@) that the reason for the failure is that the employee is
redundant ; and

(b) that the employee was dismissed or, had she continued to
be employed by him, would have been dismissed, by reason
of redundancy during her absence on a day earlier than
the notified day of return and falling after the beginuing
of the eleventh week before the expected week of
confinement,
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then, for the purposes of Part VI of this Act the employee—
(i) shall not be treated as having been dismissed with effect from
the notified day of return ; but
(i) shall, if she would not otherwise be so treated, be treated
as having been continuously employed until that earlier
day and as having been dismissed by reason of redundancy
with effect from that day.

Part I

GENERAL

Dismissal during period of absence

6.—(1) This paragraph applies to the dismissal of an employee
who is under this Act entitled to return to work and whose contract
of employment continues to subsist during the period of her absence
but who is dismissed by her employer during that period after the
beginning of the eleventh week before the expected week of confine-
ment. )

(2) For the purposes of sub-paragraph (1), an employee _shall
not be taken to be dismissed during the period of her absence if the
dismissal occurs in the course of the employee’s attempting to return
to work in accordance with her contract in circumstances in which

section 48 applies.

(3) In the application of Part V of this Act to a dismissal to
which this paragraph applies, the following provisions shall not
apply, that is to say, sections 58(3), 64, 65, 66, 141(2), 144(2), 145
and 146(1).

(4) Any such dismissal shall not affect the employee’s right to
return to work, but—

(@) compensation in any unfair dismissal proceedings arising out
of that dismissal shall be assessed without regard to the
employee’s right to return; and

i ¢ exercisable only on her repaying any
® t?gu;il%algc;h;apylgent or compensagon for unfair dismissal
paid in respect of that dismissal, if the employer requests

such repayment.

Power to amend or modify

7.—(1) The Secretary of State may by order amend the pro-
visions of this Schedule and section 43 or modify the application

of those provisions to any description of case. _

(2) No order under this paragraph shall be made unless a dr
of the order has been laid before Parliament and approved by a
resolution of each House of Parliament.

Sca. 2
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SCHEDULE 3
RiGHTS OF EMPLOYEE IN PERIOD OF NOTICE

Preliminary
1. In this Schedule the “period of notice ” means the period of
notice required by section 49(1) or, as the case may be, section 49(2).

Employments for which there are normal working hours

2.—(1) If an employee has normal working hours under the con-
tract of employment in force during the period of notice, and if
during any part of those normal working hours—

(a) the employee is ready and willing to work but no work is
provided for him by his employer; or

(b) the employee is incapable of work because of sickness or
injury ; or

(¢) the employee is absent from work in accordance with the
terms of his employment relating to holidays,

then the employer shall be liable to pay the employee for the part
of normal working hours covered by paragraphs (@), (b) and (c) a
sum not less than the amount of remuneration for that part
of normal working hours calculated at the average hourly rate of
remuneration produced by dividing a week’s pay by the number of
normal working hours.

(2) Any payments made to the employee by his employer in respect
of the relevant part of the period of notice whether by way of sick

pay, holiday pay or otherwise, shall go towards meeting the employer’s
liability under this paragraph.

(3) Where notice was given by the employee, the employer's
liability under this paragraph shall not arise unless and until the
employee leaves the service of the employer in pursuance of the
notice.

Employments for which there are no normal working hours

3.—(1) If an employee does not have normal working hours under
the contract of employment in force in the period of notice the
employer shall be liable to pay the employee for each week of the
period of notice a sum not less than a week’s pay.

_(2) Subject to sub-paragraplg (3), the employer’s obligation under
this paragraph shall be conditional on the employee being ready
and willing to do work of a reasonable nature and amount to earn

a week’s pay.
(3) Sub-paragraph (2) shall not apply—
(a) m respect of any period during which the employee is
incapable of work because of sickness or injury, or

(b) in respect of any period during which the employee is absent

from work in accordance with the terms of his employment
relating to holidays,
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and any payment made to an employee by his employer in respect
of such a period, whether by way of sick pay, holiday pay or other-
wise, shall be taken into account for the purposes of this paragraph
as if dit were remuneration paid by the employer in respect of that
period.

_(4) Where the notice was given by the employee, the employer’s
liability under this paragraph shall not arise unless and until the
employee leaves the service of the employer in pursuance of the
notice.

Sickness or industrial injury benefit

4.—(1) The following provisions of this paragraph shall have effect
tvs{lhere the arrangements in force relating to the employment are such
at—

{¢) payments by way of sick pay are made by the employer to
employees to whom the arrangements apply, in cases where
any such employees are incapable of work because of
sickness or injury, and

(b) in calculating any payment so made to any such employee
an amount representing, or treated as representing, sickness
benefit or industrial injury benefit is taken into account,
whether by way of deduction or by way of calculating
the payment as a supplement to that amount.

(2) If during any part of the period of notice the employee is
incapable of work because of sickness or injury, and—

(@) one or more payments, by way of sick pay are made to
him by the employer in respect of that part of the period
of notice, and

(b) in calculating any such payment such an amount as is
referred to in sub-paragraph (1)(b) is taken into account
as therein mentioned,

then for the purposes of this Schedule the amount so taken into
account shall be treated as having been paid by the employer to
the employee by way of sick pay in respect of that part of that
period, and shall go towards meeting the }1ab111ty of the employer
under paragraph 2 or paragraph 3 accordingly.

Absence on leave granted at request of employee

5. The employer shall not be liable under the foregoing provisions
of this Schedule to make any payment in respect of a period during
which the employee is absent from work with the leave of the
employer granted at the request of the employee (including any
period of time off taken in accordance with section 27, 28, 29 or 31).

Notice given before a strike

6. No payment shall be due under this Schedule in consequence
of a notice to terminate a contract given by an employee if, after
the notice is given and on or before the termination of the contract,
the employee takes part in a strike of employees of the employer.

Sch. 3
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In this paragraph “ strike * has the meaning given by paragraph 24
of Schedule 13.

. Termination of employment during period of notice

7.—(1) If, during the period of notice, the employer breaks the
contract of employment, payments received under this Schedule
in respect of the part of the period after the breach shall go towards
mitigating the damages recuverable by the employee for loss of
earnings in that part of the period of notice.

(2) If, during the period of notice, the employee breaks the
contract and the employer rightfully treats the breach as terminating
the contract, no payment shall be due to the employee under this
Schedule in respect of the part of the period of notice falling after
the termination of the contract.

SCHEDULE 4

CALCULATION OF REDUNDANCY PAYMENTS

1. The amount of a redundancy payment to which an employee
is entitled in any case shall, subject to the following provisions
of this Schedule, be calculated by reference to the period, ending
with the relevant date, during which he has been continuously
employed.

2. Subject to paragraphs 3 and 4, the amount of the redundancy
payment shall-be calculated by reference to the period specified in
paragraph 1 by starting at the end of that period and reckoning
backwards the number of years of employment falling within that
period, and allowing—

(@) one and a half weeks’ pay for each such year of employ-
ment which consists wholly of weeks (within the meaning
of Schedule 13) in which the employee was not below the
age of forty-one ;

(b) one week’s pay for each such year of employment (not
falling within the preceding sub-paragraph) which consists
wholly of weeks (within the meaning of Schedule 13) in
wlhich the employee was not below the age of twenty-two ;
an

(c) half a week’s pay for each such year of employment not
falling within either of the preceding sub-paragraphs.

3. Where, in reckoning the number of years of employment in
accordance with paragraph 2, twenty years of employment have been
reckoned, no account shall be taken of any year of employment
earlier than those twenty years.

4—1) thre in thp case of an employee the relevant date is
after the specified anniversary, the amount of the redundancy pay-
ment, calculated in accordance with the preceding provisions of this
Schedule, shall be reduced by the appropriate fraction. ‘

(2) In this paragraph “the specified anniversary”, in relation
to a man, means the sixty-fourth anniversary of the day of his
birth, and, in relation to a woman, means the fifty-ninth anniversary
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of the day of her birth, and “the appropriate fraction” means the
fraction of which—

(a) the numerator is the number of whole months, reckoned
from the specified anniversary, in the the period beginning
with that anniversary and ending with the relevant date, and

(b) the denominator is twelve.

5. For the purposes of any provision contained in Part VI whereby
an industrial tribunal may determine that an employer shall be liable
to pay to an employee either—

(a) the whole of the redundancy payment to which the employee
would have been entitled apart from another provision
therein mentioned, or

{b) such part of that redundancy payment as the tribunal thinks
fit,

the preceding provisions of this Schedule shall apply as if in those
provisions any reference to the amount of a redundancy payment
were a reference to the amount of the redundancy payment to which
the employee would have been so entitled.

6. The preceding provisions of this Schedule shall have effect
without prejudice to the operation of any regulations made under
section 98 whereby the amount of a redundancy payment, or part
of a redundancy payment, may be reduced.

7. Where the relevant date does not occur on a Saturday, any
reference in the preceding provisions of this Schedule to the relevant
date shall be construed as a reference to the Saturday immediately
following that date.

SCHEDULE 5
NaTIONAL HEALTH SERVICE EMPLOYERS

1. A Regional Health Authority, Area Health Authority, special
health authority, Health Board or the Common Services Agency for
the Scottish Health Service.

2. The Dental Estimates Board.

3. Any joint committee constituted under section 13(8) of the
National Health Service (Scotland) Act 1972.

4. The Public Health Laboratory Service Board.

SCHEDULE 6
CALCULATION OF REDUNDANCY REBATES
' ParT I
REBATES IN RESPECT OF REDUNDANCY PAYMENTS
1. Subject to sections 104(7) and 108 and to the following pro-
visions of this Part, the amount of any redundancy rebate payable in
respect of a redundancy payment shall be calculated by taking the
number of years of employment by reference to which the redundancy
payment falls to be calculated in accordance with Schedule 4 and
allowing—
(@) 123/200 of one week’s pay for each year of employment
falling within sub-paragraph (@) of paragraph 2 of that
Schedule ;

Sch. 4
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(b) 41/100 of one week’s pay for each year of employment
falling within sub-paragraph (b) of that paragraph ; and

(¢) 41/200 of one week’s pay for each year of employment
falling within sub-paragraph (¢} of that paragraph.

2. Where the amount of the redundancy payment, calculated in
accordance with paragraphs 1, 2 and 3 of Schedule 4, is reduced
by virtue of paragraph 4 of that Schedule, the amount of the rebate
shgll be 41/100 of the amount of the redundancy payment as so
reduced.

3.—(1) The provisions of this paragraph shall have effect in
relation to any case where—

(a) under section 85, 92 or 110 an industrial tribunal is em-
powered to determine that an employer shall be liable to
pay to an employee either the whole or part of the redun-
dancy payment to which the employee would have been
enzlitled apart from another provision therein mentioned,
an

(b) the tribunal determines that the employer shall be liable to
pay part (but not the whole) of that redundancy payment.

12) There shall be ascertained what proportion that part of the
redundancy payment bears to the whole of it (in this paragraph
referred to as “ the relevant proportion ).

(3) There shall also be ascertained what, in accordance with the
preceding provisions of this Part, would have been the amount of
the redundancy rebate payable in respect of that redundancy payment
if the employer had been liable to pay the whole of it.

(4) Subject to paragraph 4, the amount of the rebate payable in
that case shall then be an amount equal to the relevant proportion
of the amount referred to in sub-paragraph (3).

4. Where the amount of a redundancy payment or part of a
redundanc_y payment is reduced in accordance with regulations made
under section 98,—

{(a) the ceroportion by which it is so reduced shall be ascertained,
any

(b) the amount of any redundancy rebate calculated by reference
to that payment shall be reduced by that proportion.

ParT 11

-REBATES IN RESPECT OF OTHER PAYMENTS
Introductory

5. The provisions of this Part shall have effect for the purpose of
calculating the amount of any redundancy rebate payable in respect
of an employer’s payment which is not a redundancy payment or
part of a redundancy payment (in this Part referred to as the
agreed payment ™).
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6. In this Part “ the agreement ”, in relation to the agreed payment,
means the agreement referred to in paragraph (b) or paragraph (c) of
section 104(1) by reference to which that payment is payable ; and
“the relevant provisions of the agreement” means those provisions
of the agreement which relate to either of the following matters, that
18 to say—

(a) the circumstances in which the continuity of an employee’s
period of employment is to be treated as broken, and

(b) the weeks which are to count in computing a period of
employment.

7. In this Part any reference to the amount of the relevant redun-
dancy payment, in relation to the agreed payment, shall be construed
as a reference to the amount of the redundancy payment which the
employer would have been liable to pay to the employee if—

(a) the order referred to in paragraph (b) of subsection (1) of
section 104, or (as the case may be) the order and the award
referred to in paragraph (c) of that subsection, had not been
made ;

(b) the circumstances in which the agreed payment is payable
had been such that the employer was liable to pay a
redundancy payment to the employee in those circumstances ;

(©) in relation to that redundancy payment, the relevant date
had been the date on which the termination of the employee’s
contract of employment is treated for the purposes of the

v agreement as having taken effect ; and

(d) in so far as the relevant provisions of the agreement are
inconsistent with the provisions of Schedule 13 as to the
matters referred to in sub-paragraphs (a) and (b) of para-
graph 6, those provisions of the agreement were substituted
for those provisions of that Schedule ;

and “the assumed conditions” means the conditions specified in
sub-paragraphs (a) to (d) of this paragraph.

Method of calculation

8. Subject to sections 104(7) and 108, and to the following pro-
visions of this Part, the amount of any redundancy rebate payable
in respect of the agreed payment shall be an amount calculated as
follows, that is to say, by taking the number of years of employ-
ment by reference to which the amount of the relevant redundancy
payment would fall to be calculated in accordance with Schedule 4
(as that Schedule would have applied if the assumed conditions were
fulfilled), and allowing—

(@ 123/200 of one week’s pay for each such year of employ-
ment falling within sub-paragraph (@) .of paragraph 2 of
that Schedule ;

(b) 41/100 of one week’s pay for each such year of employ-
ment falling within sub-paragraph () of that paragraph ;
and

(¢) 41/200 of one week’s pay for each such year of employ-
ment falling within sub-paragraph (c) of that paragraph.

Scn. 6
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Sca. 6 _ 9. For the purposes of paragraph 8, Schedule 13 shall have effect as
if paragraphs 11(2), 12 and 14 were omitted.

10. Where the amount of the agreed payment is less than the
amount of the relevant redundancy payment—
(a) the proportion which it bears to the amount of the relevant
redundancy payment shall be ascertained, and
(b) the amount of the rebate shall (except as provided by the
next following paragraph) be that proportion of the amount
calculated in accordance with the preceding provisions of
this Part of this Schedule.

11. Where the amount of the relevant redundancy payment calcu-
lated in accordance with paragraphs 1, 2 and 3 of Schedule 4
would (if the assumed conditions were fulfilled) have been reduced
by virtue of paragraph 4 of that Schedule, the amount of the rebate
shall be 41/100 of the amount of the relevant redundancy payment

as so reduced.

Savings
12.—(1) This Schedule shall have effect in relation to redundancy
rebates of a kind specified in sub-paragraph (2), as if—

(@) in paragraphs 1 and 8, for the reference to 123/200, 41/100
and 41/200 there were substituted a reference to 3/4, 1/2
and 1/4 respectively, and :

(b) in paragraphs 2 and 11 for each reference to 41/100 there
were substituted a reference to 1/2. ’

(2) The redundancy rebates referred to in sub-paragraph (1) are—
(a) any rebate payable in respect of the whole or part of a
redundanCy payment in relation to which the relevant date
is or would but for the operation of section 90(3) be earlier

than 14th August 1977 ;

(b) any rebate payable in respect of a payment to an employee
on the termination of his contract of employment which
is paid—

() in pursuance of an agreement in respect of which
an order under section 96 is in operation; or
(i) in pursuance of an award made under Schedule 11
1975¢. 71, to the Employment Protection Act 1975 in connection
with such an agreement, ‘
where, under the agreement in question, the employee’s
contract is treated for the purposes of the agreement as
having been terminated on a date earlier than 14th August
1977. .

Power to modify paragraphs 1, 2, 8 and 11

13.—(1) The Secretary of State may from time to time by order
modify this Schedule—

(a) by su!)stitutipg for the three fractions of a week’s pay for
the time being specified in sub-paragraphs (@), (b) and (c)
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of Raragraphg 1 and 8 one of the other sets of three
fractions specified in the following Table ; and

(b) by substituting for the fraction for the time being specified
in paragraphs 2 and 11 for the purpose of calculating the
amount of the rebates in respect of reduced payments the
like fraction as, by virtue of paragraph (a) is substituted
for the fraction in paragraphs 1(b) and 8(b).

TABLE
Fraction in Fraction in Fraction in
paragraphs paragraphs paragraphs
I(a@) and 8(a) 1(b),2,8(b) and 11 1 (c) and 8(c)
1 et eee 21/40 7/20 7/40
2 123/200 41/100 41/200
3 27/40 9/20 9/40
4 3/4 12 1/4
5 i 33/40 11/20 11/40
6 . 9/10 3/5 3/10
7 39/40 13/20 13/40
8 21/20 7/10 7/20
9 9/8 3/4 3/8
10 6/5 4/5 2/5

In this Table—
(@) the three fractions specified in paragraph 2 are those which,
at the passing of this Act, are specified in sub-paragraphs
(@), (b) and (c) of paragraphs 1 and 8 ;:
(b) the second of the fractions specified in paragraph 2is the
fraction which, at the passing of this Act, is specified in
paragraphs 2 and 11.

(2) No order shall be made under sub-paragraph (1) unlcss. a
draft thereof has been laid before and approved by a resolution
of each House of Parliament.

SCHEDULE 7

CALCULATION OF PAYMENTS TO EMPLOYEES OUT
OF REDUNDANCY FUND

1.—(1) Where the employer’s payment is a redundancy payment,
the sum referred to in section 106(2) is a sum equal to the amount

of that payment.
(2) Where, in a case falling within section 104(6), the employer’s

payment is part of a redundancy payment, the sum referred to in
section 106(§)a is a sum equal to the amount of that part of the

Payment.
2.—(1) The provisions of this paragraph shall have effect for the

purpose of determining the sum referred to in section 106(2) in
relation to an employer’s payment which is not a redundancy pay-

ment or part of a redundancy payment.

ScH. 6
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(2) Paragraphs 6 and 7 of Schedule 6 shall have effect for
the purposes of this paragraph as they have effect for the purposes
of Part II of that Schedule ; and in the application of those para-
graphs in accordance with this sub-paragraph the employer’s payment
in relation to which the sum referred to in section 106(2) falls to be
determined shall be taken to be the agreed payment.

(3) In relation to any such employer’s payment, the sum in
question shall be a sum equal to—
{a) the amount of the employer’s payment, or
(b) the amount of the relevant redundancy payment,
whichever is the less.

SCHEDULE 8

EMPLOYEES PAID BY VIRTUE OF STATUTORY PROVISION BY PERSON
OTHER THAN EMPLOYER

Provision Reference to be construed as reference to the
of Act persont responsible for paying the
remuneration
Section 81(1) .. The second reference to the employer.
Section 85(3) ... The reference to the employer in para-
. graph (D).
Section 85(4) .. The last reference to the employer.
Section 88(4) ... The reference to the employer.
Section 89(1) ... The first reference to the employer.
Section 89(4) and (5) The references to the employer.
Section 92(3) ... The second reference to the employer.
Section 98(3) .-« The reference to the employer.

The reference to the employer.
The references to the employer.
The references to the employer.

Section 101(1)
Section 102 ...
Section 104 ...

Section 106 ... ..» The references to the employer.
Section 107(1) ... The reference to the employer.
Section 108(1), (2),

(4) and (5)
Section 110(2)
Section 110(5) and (6)
Schedule 13, para-
graph 12(3)

The references to the employer.
The third reference to the employer.
The reference to the employer.

The references to the employer.

SCHEDULE 9

INDUSTRIAL TRIBUNALS

Regulations as to tribunal procedure
1—(1) The Secretary of State may by regulations (in this

Schedule referred to as “the regulations”) make such provision
as_appears to h1m to be necessary or expedient with respect to
proceedings before industrial tribunals.
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(2) The regulations may in particular include provision—

(a) for determining by which tribunal any appeal, question or
complaint is to be determined ;

(&) for enabling an industrial tribunal to hear and determine
proceedings brought by virtue of section 131 concurrently
with proceedings brought before the tribunal otherwise than
by virtue of that section ;

(¢) for treating the Secretary of State (either genmerally or in
such circumstances as may be prescribed by the regulations)
as a party to any proceedings before an industrial tribunal,
where he would not otherwise be a party to them, and
entitling him to appear and to be heard accordingly ;

(d) for requiring persons to attend to give evidence and produce
documents, and for authorising the administration of oaths
to witnesses ;

{e) for granting to any person such discovery or inspection
of documents or right to further particulars as might be
granted by a county court in England and Wales or, in
Scotland, for granting to any person such recovery or inspec-
tion of documents as might be granted by the sheriff ;

(f) for prescribing the procedure to be followed on any appeal,
reference or complaint or other proceedings before an
industrial tribunal, including provisions as to the persons
entitled to appear and to be heard on behalf of parties
to such proceedings, and provisions for enabling an indyg-
trial tribunal to review its decisions, and revoke or vary its
orders and awards, in such circumstances as may be deter-
mined in accordance with the regulations ;

(g) for the appointment of one or more assessors for the pur-
poses of any proceedings before an industrial tribunal,
where the proceedings are brought under an enactment
which provides for one or more assessors to be appointed ;

(k) for the award of costs or expenmses, including any allow-
ances payable under paragraph 10 other than allowances
payable to members of industrial tribunals or assessors ;

(i) for taxing or otherwise settling any such costs or expenses
(and, in particular, in England and Wales, for enabling
such costs to be taxed in the county court) ; and

(j) for the registration and proof of decisions, orders and awards
of industrial tribunals.

(3) In relation to proceedings on complaints under section 67
or any other enactment in relation to which there is provision for
conciliation, the regulations shall include prov1s1oln——- . .

requiring a copy of any such complaint, and a copy o
@ fglrly tilqotice %elatingyto it which is lodged by or on behalf of
the employer against whom the complaint is made, to be
sent to a conciliation officer ;
(b) for securing that the complainant and.the employer against
whom the complaint is made are notified that the services
of a conciliation officer are available to them ; and
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ScH. 9 (¢) for postponing the hearing of any such complaint for such
period as may be determined in accordance with the regula-
tions for the purpose of giving an opportunity for the
gomplaint to be settled by way of conciliation and with-

rawn.

(4) In relation to proceedings under section 67—

(@) where the employee has expressed a wish to be reinstated
or re-engaged which has been communicated to the employer
at least seven days before the hearing of the complaint ; or

(b) where the proceedings arise out of the employer’s failure
to permit the employee to return to work after an absence
due to pregnancy or confinement,

regulations shall include provision for requiring the employer to pay
the costs or expenses of any postponement or adjournment of the
hearing caused by his failure, without a special reason, to adduce
reasonable evidence as to the availability of the job from which
the complainant was dismissed, or, as the case may be, which she
held before her absence, or of comparable or suitable employment.

(5) Without prejudice to paragraph 2, the regulations may enable
an industrial tribunal to sit in private for the purpose of hearing
evidence which in the opinion of the tribunal relates to matters of
such a nature that it would be against the interests of national
security to allow the evidence to be given in public or of hearing
evidence from any person which in the opinion of the tribunal is
likely to consist of—

(@) information which he could not disclose without contra-
vening a prohibition imposed by or under any enactment ;
or :

(b) any information which has been communicated to him in
confidence, or which he has otherwise obtained in con-
sequence of the confidence reposed in him by another
person ; or

(c) information the disclosure of which would, for reasons other
than its effect on negotiations with respect to any of the

1974 ¢. 52. matters mentioned in section 29(1) of the Trade Union and
Labour Relations Act 1974 (matters to which trade disputes
relate) cause substantial injury to any undertaking of his
or in which he works.

(6) The regulations may include provision authorising or requiring
an industrial tribunal, in circumstances specified in the regulations,
to send notice or a copy of any document so specified relating to
any proceedings before the tribunal, or of any decision, order or
award of the tribunal, to any government department or other
person or body so specified.

(7) Any person who without reasonable excuse fails to comply
with any requirement imposed by the regulations by virtue of sub-
paragraph (2)(d) or any requirement with respect to the discovery,
recovery or inspection of documents so imposed by virtue of sub-
paragraph (2)(e) shall be liable on summary conviction to a fine not
exceeding £100.
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National security

2—(1) If‘on a complaint under section 24 or 67 it is shown
that the action complained of was taken for the purpose of safe-
guarding national security, the industrial tribunal shall dismiss the
complaint.

@ A certificate purporting to be signed by or on behalf of a
Minister of the Crown, and certifying that the action specified in the
certificate was taken for the purpose of safeguarding national security,

shall for the purposes of sub-paragraph (1) be conclusive evidence
of that fact.

Payment of certain sums into Redundancy Fund

3. Any sum recovered by the Secretary of State in pursuance of
any such award as is mentioned in paragraph 1(2)(h) where the
award was made in proceedings in pursuance of Part VI of this Act
shall be paid into the Redundancy Fund.

Exclusion of Arbitration Act 1950

4. The Arbitration Act 1950 shall not apply to any proceedings
before an industrial tribunal.

Presumption as to dismissal for redundancy
5. Where in accordance with the regulations an industrial tribunal
determines in the same proceedings—
(@) a question referred to it under sections 81 to 102, and
(b) a complaint presented under section 67,

section 91(2) shall not have effect for the purposes of the proceedings
in so far as they relate to the complaint under section 67.

Right of appearance
6. Any person may appear before an industrial tribunal in person
or be represented by counsel or by a solicitor or by a representative
of a trade union or an employers’ association or by any other
person whom he desires to represent him.

Recovery of sums awarded
7~(1) Any sum payable in pursuance of a decision of an industrial
"~ tribunal in England and Wales whig:h has been registered in
accordance with the regulations shall, if a county court so orders,
be recoverable by execution issued from the county court or other-
wise as if it were payable under an order of that court.

(2) Any order for the payment of any sum made by an industrial
tribunal in Scotland may be enforced in like manner as a recorded
decree arbitral.

(3) In this paragraph any reference to a decision or order of an

industrial tribunal— . .
(@) does not include a decision or order which, on being
reviewed, has been revoked by the tribunal, and

ScH. 9
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(b) in relation to a decision or order which, on being reviewed,
has been varied by the tribunal, shall be construed as a
reference to the decision or order as so varied.

Constitution of tribunals for certain cases

8. An industrial tribunal hearing an application under section 77
or 79 may consist of a President of Industrial Tribunals, the
chairman of the tribunal or a member of a panel of chairmen of
such tribunals for the time being nominated by a President to hear
such applications.

Remuneration for presidents and full-time chairmen of
industrial tribunals

9. The Secretary of State may pay such remuneration as he may
with the consent of the Minister for the Civil Service determine to
the President of the Industrial Tribunals (England and Wales), the
President of the Industrial Tribunals (Scotland) and any person who
is a member on a full-time basis of a panel of chairmen of tribunals
which is appointed in accordance with regulations under subsection
(1) of section 128.

Remuneration etc. for members of industrial tribunals and
for assessors and other persons

10. The Secretary of State may pay to members of industrial
tribunals and to any assessors appointed for the purposes of pro-
ceedings before industrial tribunals such fees and allowances as he
may with the consent of the Minister for the Civil Service determine
and may pay to any other persons such allowances as he may with
the consent of that Minister determine for the purposes of, or in
connection with, their attendance at industrial tribunals.

Pensions for full-time presidents or chairmen
of industrial tribunals
11.—(1) The Secretary of State may from time to time make to
the Minister for the Civil Service, as respects any holder on a full-
time basis of any of the following offices established by regulations
under section 128 who is remunerated, apart from any allowances,
on an annual basis, namely—

(@) President of the Industrial Tribunals (England and Wales) ;
(b) President of the Industrial Tribunals (Scotland) ;
{c) member of a panel of chairmen so established,

a recommendation that the Minister shall pay to that holder (here-
after in this paragraph referred to as “ the pensioner ) out of moneys
provided by Parliament an annual sum by way of superannuation
allowance calculated in accordance with sub-paragraph (3).

(2) No such allowance shall be payable unless—

(@) the pensioner is at the time of his retirement over the age
of seventy-two or, where he retires after fifteen years
service, over the age of sixty-five ; or

(b) the Secretary of State is satisfied by means of a medical
certificate that at the time of the pensioner’s retirement
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the pensioner is, by reason of infirmity of mind or body,
incapable of discharging the duties of his office and that
the incapacity is likely to be permanent.

(3) The said annual sum shall be a sum not exceeding such pro-
portion of the pensioner’s last annual remuneration (apart from any
allowances) as in the following Table corresponds with the number
of the pensioner’s completed years of relevant service.

TaBLE
Fraction of
Years of service remuneration

Lessthan 5 ... ... six-fortieths
5 sem sne e tm'fortieﬂ]s
6 .. «« eleven-fortieths
7 .. vos wes twelve-fortieths
8 .. .. thirteen-fortieths
9 .. ore ... fourteen-fortieths
10 ... .. fifteen-fortieths
1 .. ... sixteen-fortieths
12 .. seventeen-fortieths
13 ... ... eighteen-fortieths
14 ... - .. nineteen-fortieths
15 or more ... twenty-fortieths

(4) In this paragraph the expression *relevant service” means
service on a full-time basis as holder of any of the offices referred
to in sub-paragraph (1) (including such service remunerated other-
wise than on an annual basis) or service in any such other capacity
under the Crown as may be prescribed by regulations made by the
Minister for the Civil Service; and regulations under this sub-
paragraph—

(a) may be made generally or subject to specified exceptions or
in relation to specified cases or classes of case and may
make different provision for different cases or classes of
cases ; and

(b)) may provide that in calculating relevant service either the
whole of a person’s prescribed service of any description
shall be taken into account or such part thereof only as
may be determined by or under the regulations,

(5) The decision of the Minister shall be final on any question
arising as to—
(¢) the amount of any superannuation allowance under sub-
paragraph (1) ; or
(b) the reckoning of any service for the purpose of calculating
such an allowance.

(6) Sections 2 to 8 of the Administration of Justice (Pensions)
Act 1950 (which provide for the payment of lump sums on retire-
ment or death and of widows’ and children’s pensions in the case of
persons eligible for pensions for service in any of the capacities listed
in Schedule 1 to that Act) shall have effect as if—

(a) the capacity of holder on a full-time basis of any of the
offices referred to in sub-paragraph (1) were listed in the
said Schedule 1 ; and

Scu. S
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() in relation to that capacity the expression “ relevant service ”
in the said sections 2 to 8 had the meaning assigned by sub-
paragraph (4) ; and

(o) in relation to such a holder of such an office, any reference in
the said section 2 to his last annual salary were a reference
to his last annual remuneration apart from any allowances.

(7) Where the rate of the superannuation allowance payable to
any person under sub-paragraph (1) is or would be increased by
virtue of regulations made under sub-paragraph (4) in respect of
relevant service in some capacity other than as holder of one of the
offices referred to in sub-paragraph (1), and a pension payable to him
wholly in respect of service in that other capacity would have been
paid and borne otherwise than out of moneys provided by Parlia-
ment, any pension benefits paid to or in respect of him as having
been the holder of such an office shall, to such extent as the Minister
for the Civil Service may determine, having regard to the relative
length of service and rate of remuneration in each capacity, be paid
and borne in like manner as that in which a pension payable to him
wholly in respect of service in that other capacity would have been
paid and borne. ‘

(8) In this paragraph the expression * pension” includes any
superannuation or other retiring allowance or gratuity, and the
expression ‘‘ pensionable ” shall be construed accordingly, and the
expression ‘ pension benefits ’ includes benefits payable to or in
respect of the pensioner by virtue of sub-paragraph (6).

<

SCHEDULE 10

STATUTORY PROVISIONS RELATING TO REFEREES AND BOARDS
OF REFEREES

1. Regulations under section 37 of the Coal Industry Nationalisa-
tion Act 1946.

192.6 Regulations under section 67 of the National Insuramce Act
46.

3. Regulations under section 68 of the National Health Service
Act 1946, and orders under section 11(9) or section 31(5) of that Act.

4. Regulations under section 67 of the National Health Service
(Scotland) Act 1947.

5. Regulations under Schedule 5 to the Fire Services Act 1947.
6. Regulations under section 101 of the Transport Act 1947.

7. Subsections (3) and (5) of section 54 of the Electricity Act 1947,
and regulations under section 55 of that Act or under that section
as applied by section 27 of the Electricity Act 1957.

8. Regulations under section 140 of the Local Government Act
1948, and such regulations as applied by any local Act, whether
passed before or after this Act.



Employment Protection (Consolidation) Act 1978  c.44 149

9. Regulations under subsection (1) or subsection (2) of section 60  Scu. 10
of the National Assistance Act 1948. 1948 ¢c. 29.

10. Rules under section 3 of the Superannuation (Miscellaneous 1948 c. 33.
Provisions) Act 1948.

11. Subsections (3) and (5) of section 58 of the Gas Act 1948, 1948 c. 67.
and regulations under section 60 of that Act.

12. Subsection (4) of section 6 of the Commonwealth Telegraphs 1949 ¢. 39.
Act 1949 and regulations under that section.

13. Regulations under section 25 of the Prevention of Damage 1949 c. 55.
by Pests Act 1949,

14. Regulations under section 42 of the Justices of the Peace Act 1949 c. 101.
-1949.

15. Regulations under section 27 or section 28 of the Transport 1953 c.13.
Act 1953.

16. Regulations under section 24 of the Iron and Steel Act 1953. 1953 c. 15.

17. Regulations under section 12 of the Electricity Reorganisation 1954 c. 60.
(Scotland) Act 1954.

18. Orders under section 23 of the Local Government Act 1958 {953 ¢. 55.
and regulations under section 60 of that Act.

19. Regulations under section 1 of the Water Officers Compensa- 1960 c. 15.
tion Act 1960.

20. Regulations under section 18(6) of the Land Drainage 1961 c. 48.
Act 1961.

21. Subsection (6) of section 74 of the Transport Act 1962 and 1962 . 46.
orders under that section, regulations under section 81 of that Act,
and paragraph 17(3) of Schedule 7 to that Act.

22. Orders under section 84 of the London Government Act 1963 1963 c. 33.
and regulations under section 85 of that Act

23. Regulations under section 106 of the Water Resources Act 1963 c. 38.
1963.

SCHEDULE 11 Section 135.

EMPLOYMENT APPEAL TRIBUNAL
4

Part 1

PROVISIONS AS TO MEMBERSHIP, SITTINGS, PROCEEDINGS
AND POWERS

Tenure of office of appointed members of Appeal Tribunal
1. Subject to paragraphs 2 and 3, a member of the Appeal
Tribunal appointed by Her Majesty under section 135(2)(c) (in this
Schedule referred to as an “ appointed member ) shall hold and
vacate office as such a member in accordance with the terms of his
appointment.
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any time resign his membership

2. An appointed member may at the

by notice in writing addressed to the Lord Chancellor and
Secretary of State.

3.—(1) If the Lord Chancellor, after consultation with the Secre-
tary of State, is satisfied that an appointed member— .
(@) has been absent from sittings of the Appeal Tqbunal fgr
a period longer than six consecutive months without the
permission of the President of the Tribunal ; or

(b) has become bankrupt or made an arrangement with his
creditors ; or
(c) is incapacitated by physical or mental illness ; or
(d) is otherwise unable or unfit to discharge the functions of a
member ;
the Lord Chancellor may declare his office as a member to be

vacant and shall notify the declaration in such manner as the Lord
Chancellor thinks fit ; and thereupon the office shall become vacant.

(2) In the application of this paragraph to Scotland for the
references in sub-paragraph (1)(b) to a member’s having become
bankrupt and to a member’s having made an arrangement with
his creditors there shall be substituted respectively references to a
member’s estate having been sequestrated and to a member’s having
made a trust deed for behoof of his creditors or a composition
contract.

Temporary membership of Appeal Tribunal

_ 4. At any time when the office of President of the Appeal Tribunal
is vacant, or the person holding that office is temporarily absent
or otherwise unable to act as President of the Tribunal, the Lord
Chancellor may nominate another judge nominated under section
135(2)(@) to act temporarily in his place.

5. At any time when a judge of the Appeal Tribunal nomina
by the Lord Chancellor is temporarily al?s%nt or otherwis(; unatbel(:
to act as a judge of that Tribunal, the Lord Chancellor may nominate
another person who is qualified to be nominated under section
135(2)(a) to act temporarily in his place.

6. At any time when a judge of the Appeal Trib i
by the Lord President of the Court of Sesrs)i%cn is {;n;l;(?l}a?i?ngﬁ
or otherwise unable to act as a judge of the Appeal Tribunal, the

Lord President may nominate another j .
to act temporarily in his place. er Judge of the Court of Session

7. At any time when an appointed member j
or otherwise unable to act as a member ' the. A :
the Lord Chancellor and the Secretary of Sotfat:ah:naAyp%eﬁalltl Tnbuni;l{
a person appearing to them to have the qualifications fgr Yy appo
as such a2 member to act temporarily in his place appointment

_ 8—(1) At any time when it appears to
it is expedient to do so in order to facilitageix?g.gggggn ::goévgll:st

porarily absent
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the giisposal of business in the Appeal Tribunal, he may appoint a
qualified person to be a temporary additional judge of the Tribunal
dﬁlgkng ﬁ*such period or on such occasions as the Lord Chancellor
thinks fit.

2 In‘this paragraph ‘.‘ qualified person  means a person qualified
for appointment as a puisne judge of the High Court under section 9
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of the Supreme Court of Judicature (Consolidation) Act 1925 or any 1925 c. 49.

person who has held office as a judge of the Court of Appeal or
of the High Court.

9. A person appointed to act temporarily in place of the President
or any other member of the Appeal Tribunal shall, when so acting,
have all the functions of the person in whose place he acts.

10. A person appointed to be a temporary additional judge of the
Appeal Tribunal shall have all the functions of a judge nominated
under section 135(2)(a).

11. No judge shall be nominated under paragraph 5 or 6 except
with his consent.

Organisation and sittings of Appeal Tribunal

12. The Appeal Tribunal shall be a superior court of record and
shall have an official seal which shall be judicially noticed.

13. The Appeal Tribunal shall have a central office in London.

14. The Appeal Tribunal may sit at any time and in any place in
Great Britain.

15. The Appeal Tribunal may sit, in agcordance w}th dirqctions
given by the President of the Tribunal, either as a single tribunal

or in two or more divisions concurrently.

16. With the consent of the parties to any proceedings before the
Appeal Tribunal, the proceedings may be heard by a judge and one
appointed member, but, in default of such consent, any proceedings
before the Tribunal shall be heard by a judge and either two or
four appointed members, so that in either case there are equal
numbers of persons whose experience is as representatives  of
employers and whose experience is as representatives of workers.

Rules

17.—(1) The Lord Chancellor, after consultation with the Lord
President of the Court of Session, shall make rules with respect to

proceedings before the Appeal Tribunal.
(2) Subject to those rules, the Tribunal shall have power to regulate
its own procedure.

18. Without prejudice to the generality of paragraph 17 the rules
may include provision— . . l .
wit t to the manner in which an appeal may
@ Vgrguéliipsgd the time within which it may be brought ;
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(b) for requiring persons to attend to give evidence and produce
documents, and for authorising the administration of oaths
to witnesses ;

(¢) enabling the Appeal Tribunal to sit in privqte for the purpose
of- hearing evidence to hear which an industrial tribunal
may sit in private by virtue of paragraph 1 of Schedule 9.

19.—(1) Without prejudice to the generality of paragraph 17 the
rules may empower the Appeal Tribunal to order a party to any
proceedings before the Tribunal to pay to any other party to the pro-
ceedings the whole or part of the costs or expenses incurred by
that other party in connection with the proceedings, where in the
opinion of the Tribunal—

(a) the proceedings were unnecessary, improper or vexatious, or

(b) there has been unreasonable delay or other unreasonable
conduct in bringing or conducting the proceedings.

(2) Except as provided by sub-paragraph (1), the rules shall not
enable the Appeal Tribunal to order the payment of costs or expenses
by any party to proceedings before the Tribunal.

20. Any person may appear before the Appeal Tribunal in person
or be represented by counsel or by a solicitor or by a representative
of a trade union or an employers’ association or by any other person
whom he desires to represent him.

Powers of Tribunal

21.—(1) For the purpose of disposing of an appeal the Appeal
Tribunal may exercise any powers of the body or officer from whom
the appeal was brought or may remit the case to that body or officer.

(2) Any decision or award of the Appeal Tribunal on an appeal
shall have the same effect and may be enforced in the same manner
as a_decision or award of a body or officer from whom the appeal
was brought.

22.—(1) The Appeal Tribunal shall, in relation to the attendance
and examination of witnesses, the production and inspection of
documents and all other matters incidental to its jurisdiction, have
the like powers, rights, privileges and authority—

(@) in England and Wales, as the High Court,
(b) in Scotland, as the Court of Session.

(2) No person shall be punished for contempt of the Tribunal
except by, or with the consent of, a judge.

23.—(1) In relation to any fine imposed by the Appeal Tribunal
for contempt of the Tribunal, section 14 of the Crimigzll)le J ustil;:le Act
1948 and section 47 of the Criminal Justice Act 1967 (which relate
;103 ﬁnefsf 11;1posi¢fc1_ anﬁi recognizances forfeited at certain courts) shall
have effect as if in those provisions any ref; t 1
included a reference to the Tribunal. 7 feforeice to the Cromn Court
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(2) A magistrates’ court shall not remit the whole or any part of
a fine imposed by the Appeal Tribunal except with the consent of a
judge who is a member of the Tribunal.

(3) This paragraph does not extend to Scotland.

Staff
24. The Secretary of State may appoint such officers and servants
of the Appeal Tribunal as he may determine, subject to the approval
of the Minister for the Civil Service as to numbers and as to terms
and conditions of service.

Part II
SUPPLEMENTARY

Remuneration and allowances
25. The Secretary of State shall pay the appointed members of
the Appeal Tribunal, the persons appointed to act temporarily as
appointed members, and the officers and servants of the Tribunal
such remuneration and such travelling and other allowances as he
may with the approval of the Minister for the Civil Service determine

26. A person appointed to be a temporary additional judge of
the Appeal Tribunal shall be paid such remuneration and allowances
as the Lord Chancellor may, with the approval of the Minister for
the Civil Service, determine.

Pensions, etc.

27. If the Secretary of State determines, with the approval of the
Minister for the Civil Service, that this paragraph shall apply in the
case of an appointed member, the Secretary of State shall pay such
pension, allowance or gratuity to or in respect of that member on
his retirement or death or make that member such payments towards
the provision of such a pension, allowance or gratuity as the Secretary
of State may with the like approval determine.

28. Where a person ceases to be an appointed member otherwise
than on his retirement or death and it appears to the Secretary of
State that there are special circumstances which make it right for
him to receive compensation, the Secretary of State may make him a
payment of such amount as the Secretary of State may, with the
approval of the Minister for the Civil Service, determine.

SCHEDULE 12
DEeaTH OF EMPLOYEE OR EMPLOYER
Part 1
GENERAL

Introductory
1. In this Schedule  the relevant provisions ” means Part I (so far
as it relates to itemised pay statements), section 53 and Parts II,
101 V, VI and VII of this Act and this Schedule. »
F
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~Institution or continuance of tribunal proceedings '

2. Where ‘an employee or employer has died, tribunal proceedings
arising under any of the relevant provisions may be instituted or
continued by a personal representative of the deceased employee or,
as the case may be, defended by a personal representative of the
deceased employer.

3.—(1) If there is no personal representative of a deceased
employee, tribunal proceedings arising under any of the relevant
provisions (or proceedings to enforce a tribunal award made in any
such proceedings) may be instituted or continued on behalf of the
estate of the deceased employee by such other person as the industrial
tribunal may appoint being either—

(@) a person authorised by the employee to act in connection
with the proceedings before the employee’s death ; or

(b) the widower, widow, child, father, mother, brother or sister
of the deceased employee,

and references in this Schedule to a personal representative shall be
construed as including such a person.

.- (2) In such a case any award made by the industrial tribunal
shall be in such terms and shall be enforceable in such manner as may
be provided by regulations made by the Secretary of State.

4.—(1) Subject to any specific provision of this Schedule to the
contrary, in relation to an employee or employer who has died—

- (a) any reference in the relevant provisions to the doing of
~ anything by or in relation to an employee or employer shall
be construed as including a reference to the doing of that
thing by or in relation to any personal representative of
~ the deceased employee or employer ; and

(b) any reference in the said provisions to a thing required or
authorised to be done by or in relation to an employee or
employer shall be construed as including a reference to any

thing which, in accordance with any such provision as

- modified by this Schedule (including sub-paragraph (a)), is

‘required or authorised to be done by or in relation to any
personal representative of  the deceased employee or
employer.

) Nothin.g.in this paragraph shall prevent references in the
relevant provisions to a successor of an employer from including a
personal representative of a deceased employer.

Rights and liabilities accruing after‘ deéth
5. Any right arising under any of the relevant provisions as
modified by this Schedule shall, if it had not accrued be?ore the death

of the employee in question, nevertheless devolve as if it had so
accrued.

6. 'Wliere by virtue of any of the relevant provisions as modified
by this Schedule a personal representative of a deceased employer
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is liable to pay any amount and that: liability had not accrued before
the death of the employer, it shall be treated for all purposes as
if it were a liability of the deceased employer which -had accrued
immediately before the death. ,

Parr I
UNFAIR DisMISSaL

Introductory

7. In this Part of this Schedule * the unfair dismissal prOVisiohs"'-
means Part V of this Act and this Schedule.. - = . . . ;

Death during notice period

8. Where an employer has given notice to an employee to terminate
his contract of employment and before that termination the employee
or the employer dies, the unfair dismissal provisions shall apply as if
the contract had been duly terminated by the employer by notice
expiring on the date of the death. ‘ C .

9. Where the employee’s contract of employment has been ter-
minated by the employer and by virtue of section 55(5) a date
later than the effective date of termination as defined by sub-
section (4) of that section is to be treated as the effective date
of termination for the purposes of certain of the unfair dismissal
provisions, and before that later date the employee or the employer
dies, section 55(5) shall have effect as if the notice referred to in
that subsection as required to be given by the employer would have
expired on the date of the death.

Remedies for unfair dismissal
10. Where an employee has died, then, unless an order for re-
instatement or re-engagement has already been made, section 69
shall not apply; and accordingly if the industrial tribunal finds
that the grounds of the complaint are well-founded the case shall
be treated as falling within section 68(2) as a case in which no order
is made under section 69.

11. If an order for reinstatement or re-engagement has been made
and the employee dies before the order is complied with— .

(a) if the employer has before the death refused to reinstate
or re-engage the employee in accordance with the ordet,
section 71(2) and (3) shall apply and an award shall be
made under section 71(2)(b) unless the femploypr satisfies
the tribunal that it was not practicable at the time of the
refusal to comply with the order ; . 1
f 'there has been no such refusal, section 71(1) shall apply

® lfif‘tthe employer fails to comply with any ancillary terms of
the order which remain capable of fulfilment after the
employee’s death as it would apply to such a failure to
‘comply fully with the terms of an order where the employee
had been reinstated or re-engaged. - e

155

Sca. 12



156

Scu. 12

c.44  Employment Protection (Consolidation) Act 1978

Part I
REDUNDANCY PAYMENTS: DBATH OF EMPLOYER

Introductory

12. The provisions of this Part shall have effect in relatio‘r‘l to
an employeg where his employer (in this Part referred to as “the
deceased employer ) dies.

13. Section 94 shall not apply to any change whereby the owner-
ship of the business, for the purposes of which the employee was
employed by the deceased employer, passes to a personal representa-
tive of the deceased employer.

Dismissal
14. Where by virtue of subsection (1) of section 93 the death
of the deceased employer is to be treated for the purposes of Part V1

of this Act as a termination by him of the contract of employment,
section 84 shall have effect subject to the following modifications:—

(a) for subsection (1) there shall be substituted the following
subsection—

“(1) f an employee’s contract of employment is
renewed, or he is re-engaged under a new contract of
employment, by a personal representative of the deceased
employer and the renewal or re-engagement takes effect
not later than eight weeks after the death of the deceased
employer, then, subject to subsections (3) and (6), the
employee shall not be regarded as having been dismissed
by reason of the ending of his employment under the
previous contract.” ;

(b) in subsection (2), paragraph (a) shall be omitted and in
paragraph (b) for the words “ four weeks” there shall be
substituted the words “ eight weeks > ;

(¢) in subsections (5) and (6), references to the employer shall
be construed as references to the personal representative
of the deceased employer.

15. Where by reason of the death of the deceased employer the
employee is treated for the purposes of Part VI of this Act as
having been dismissed by him, section 82 shall have effect subject
to the following modifications—

(a) for subsection (3) there shall be substituted the following
subsection—

“(3) If a personal representative of the deceased em-
ployer makes an employee an offer (whether in writing
or not) to renew his contract of employment, or to re-
engage him under a new contract of employment, so
that the renewal or re-engagement would take effect not
later than eight weeks after the death of the deceased

employer the provisions of subsections (5) and (6) shall
have effect.” ;
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(b) in subsection (4), paragraph (a) shall be omitted and in
paragraph (b) for the words “four weeks” there shall be
substituted the words * eight weeks * ;

() in subsection (5), the reference to the employer shall be
construed as a reference to the personal representative of
the deceased employer.

16. For the purposes of section 82 as modified by paragraph 15—

(@) an offer shall not be treated as one whereby the provisions
of the contract as renewed, or of the new contract, as the
case may be, would differ from the corresponding provisions
of the contract as in force immediately before the death
of the deceased employer by reason only that the personal
representative would be substituted as the employer for the
deceased employer, and

(b) no account shall be taken of that substitution in determining
whether the refusal of the offer was unreasonable, or, as
the case may be, whether the employee acted reasonably
in terminating the renewed, or new, employment during the
trial period referred to in section 84.

Lay-off and short-time

17. Where the employee has before the death of the deceased
employer been laid off or kept on short-time for one or more weeks,
but has not given to the deceased employer notice of intention to
claim, then if after the death of the deceased employer—

(a) his contract of employment is renewed, or he is re-engaged
under a new contract by a personal representative of the
deceased employer, and

(b) after the renewal or re-engagement, he is laid off or kept
on short-time for one or more weeks by the personal
representative of the deceased employer,

the provisions of sections 88 and 89 shall apply as if the week
in which the deceased employer died and the first week of the
employee’s employment by the personal representative were con-
secutive weeks, and any reference in those sections to four weeks
or thirteen weeks shall be construed accordingly.

18. The provisions of paragraph 19 or (as the case may be) para-
graph 20 shall have effect where the employee has given to the
deceased employer notice of intention to claim, and—

(@) the deceased employer has died before the end of the next
four weeks after the service of that notice, and

(b) the employee has not terminated the contract of employ-
ment by notice expiring before the death of the deceased

employer.

19. If in the circumstances specified in paragraph 18 the
employee’s contract of employment 1s not renewed by a personal
representative of the deceased employer before the end of the next
four weeks after the service of the notice of intention to claim,
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and he is not re-engaged under a new contract by such a personal
representative before the end of those four weeks, section 88(1) and
(2) and (in relation to subsection (1) of that section) section 89(2)
and (3) shall apply as if—

(@) the deceased employer had not died, and

(b) the employee had terminated the contract of employment by
a week’s notice (or, if under the contract he is required to
give more than a week’s notice to terminate the contract,
he had terminated it by the minimum notice which he is
so required to give) expiring at the end of those four weeks,

but sections 88(3) and (4) and 89(1) and (4) shall not apply.

20.—(1) The provisions of this paragraph shall have effect where,
in the circumstances specified in paragraph 18, the employee’s
contract of employment is renewed by a personal representative of
the deceased employer before the end of the next four weeks after
the service of the notice of intention to claim, or he is re-engaged
under a new contract by such a personal representative before the
end of those four weeks, and—

(@) he was laid off or kept on short-time by the deceased
employer for one or more of those weeks, and

(b) he is laid off or kept on short-time by the personal repre-
sentative for the week, or for the next two or more weeks,
following the renewal or re-engagement.

(2) Where the conditions specified in sub-paragraph (1) are fulfilled,
sections 88 and 89 shall apply as if —

(@) all the weeks for which the employee was laid off or kept
on short-time as mentioned in ‘sub-paragraph (1) were
consecutive weeks during which he was employed (but laid
off or kept on short-time) by the same employer, and

(b) each of the periods specified in paragraphs (a) and (b) of sub-
section (5) of section 89 were extended by any week or
weeks any part of which was after the death of the

deceased employer and before the date on which the
renewal or re-engagement took effect,

Continuity of period of employment
21. For the purposes of the application, in accordance with

section 100(1), of any provisions of Part VI of this Act in relation

to an employee who was employed as a domestic servant in a
private household, any reference to a personal representative in—

(a) this Part of this Schedule, or
(b) paragraph 17 of Schedule 13,

shall be construed as including a reference to any person to whom,
otherwise than in pursuance of a sale or other disposition for

‘valuable consideration, the management of the household has passed

in consequence of the death of the deceased employer.
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PArT IV

REDUNDANCY PAYMENTS: DEATH OF EMPLOYEB

22.—(1) Where an employer has given notice to an emplo
to terminate his contract of employment, and before that %ot};:
expires the employee dies, the provisions of Part VI of this Act
shall apply as if the contract had been duly terminated by the
employer by notice expiring on the date of the employee’s death.

(2) Where the employee’s contract of employment has been
terminated by the employer and by virtue of section 90(3) a date
later than the relevant date as defined by subsection (1) of that
section is to be treated as the relevant date for the purposes of
certain provisions of Part VI of this Act, and before that later
date the employee dies, section 90(3) shall have effect as if the
notice referred to in that subsection as required to be given by
an employer would have expired on the employee’s death.

23:-—(1) Where an employer has given notice to an employee to
terminate his contract of employment, and has offered to renew his
contra;:t of employment, or to re-engage him under a new contract,
then if— ‘

(a) the employee dies without having either accepted or refused
the offer, and

(b) the offer has not been withdrawn before his death,

section 82 shall apply as if for the words * the employee unreason-
ably refuses " there were substituted the words “it would have been
unreasonable on the part of the employee to refuse ™.

(2) Where an employee’s contract of employment has been
renewed, or he has been re-engaged under a new contract of employ-
ment, and during the trial period the employee dies without having
terminated or having given notice to terminate the contract, sub-
section (6) of that section shall apply as if for the words from “ and
during the trial period” to terminated " there were substituted
the words “ and it would have been unreasonable for the employee,
during the trial period referred to in section 84, to terminate or

give notice to terminate the contract ™.

24. Where an employee’s contract of employment has been
renewed, or he has been re-engaged under a new contract of employ-
ment, and during the trial period he gives notice to terminate the
contract but dies before the expiry of that notice, sections 82(6)
and 84(6)(a) shall have effect as if the notice had expired and th'e
contract had thereby been terminated on the date of the employee’s

death.

25.—(1) Where, in the circumstances specified in ppragraphs (a)
and (.b-)-(o% subsection (1) of section 85, the employee dies before the
notice given by him under paragraph (b) of that subsection 18 due
to expire and before the employer has given him notice under sub-
section (3) of that section, subsection (4) of that section shall apply
as if the employer had given him such notice and he had not

complied with it.
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(2) Where, in the said circumstances, the employce dies before
his notice given under section 85(1)(b) is due to expire but after the
employer has given him notice under subsection (3) of section 85,
subsections (3) and (4) of that section shall apply as if the circum-
stances were that the employee had not died, but did not comply
with the last-mentioned notice.

26.~(1) Where an employee has given notice of intention to
claim and dies before he has given notice to terminate his contract
of employment and before the period allowed for the purposes of
subsection (2)(a) of section 88 has expired, the said subsection (2)(a)
shall not apply.

(2) Where an employee, who has given notice of intention to
claim, dies within seven days after the service of that notice, and
before the employer has given a counter-notice, the provisions of
sections 88 and 89 shall apply as if the employer had given a
counter-notice within those seven days.

(3) In this paragraph “ counter-notice” has the same meaning
as in section 89(1).

27.—(1) In relation to the making of a claim by a personal repre-
sentative of a deceased employee who dies before the end of the
period of six months beginning with the relevant date, subsection (1)
of section 101 shall apply with the substitution for the words * six
months 7, of the words “ one year .

(2) In relation to the making of a claim by a personal repre-
sentative of a deceased employee who dies after the end of the
period of six months beginning with the relevant date and before
the end of the following period of six months, subsection (2) of
section 101 shall apply with the substitution for the words * six
months , of the words “ one year ”.

28. In relation to any case where, under any provision contained
in Part VI of this Act as modified by this Schedule, an industrial
tribunal has power to determine that an employer shall be liable
to pay to a personal representative of a deceased employee either—

(@) the whole of a redundancy payment to which he would
have been entitled apart from another provision therein
mentioned, or

(b) such part of such a redundanc ment the tri al
ey y payment as the tribun

any reference in paragraph 5 to a right shall be construed as includ-

ing a reference to any right to receive the whole or part of a

redundancy payment if the tribunal determi
shall be liable to pay it. ermines that the employer
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SCHEDULE 13

COMPUTATION OF PERIOD OF EMPLOYMENT

Preliminary

1.—(1) Where an employee’s period of employment is, for the
purposes of any enactment (including any enmactment contained in
this Act), to be computed in accordance with this Schedule, it shall
be computed in weeks, and in any such enactment which refers to
a period of employment expressed in years, a year means fifty-two

weeks (whether continuous or discontinuous) which count in com-

puting a period of employment.

(2) For the purpose of computing an employee’s period of
employment (but not for any other purpose), the provisions of this
Schedule apply, subject to paragraph 14, to a period of employment
notwithstanding that during that period the employee was engaged
in work wh_olly or mainly outside Great Britain or was excluded by
or under this Act from any right conferred by this Act.

2. Except so far as otherwise provided by the following provisions
of this Schedule, any week which does not count under paragraphs
3 to 13 breaks the continuity of the period of employment.

Normal working weeks

3. Any week in which the employee is employed for sixteen hours
or more shall count in computing a period of employment.

Employment governed by contract

4. Any week during the whole or part of which the employee’s-

relations with the employer are governed by a contract of employ-
ment which normally involves employment for sixteen hours or
more weekly shall count in computing a period of employment.

5.—(1) If the employee’s relations with his employer cease to
be governed by a contract which normally involves work for
sixteen hours or more weekly and become governed by a contract
which normally involves employment for eight hours or more, but
less than sixteen hours, weekly and, but for that change, the later
weeks would count in computing a period of employment, or would
not break the continuity of a period of employment, then those
later weeks shall count in computing a period of employment or, as
the case may be, shall not break the continuity of a period of
employment, notwithstanding that change.

(2) Not more than twenty-six weeks shall count under this
paragraph between any two periods falling under paragraph 4, and
in computing the said figure of twenty-six weeks no account shall
be taken of any week which counts in computing a period of

G

161

Section 151.



162

Sch. 13

c.44  Employment Protection (Consolidation) Act 1978

employment, or does not break the coqtinuity of a period of
employment, otherwise than by virtue of this paragraph.

6—(1) An employee whose relations with his employer are
governed, or have been from time to time governed, by a contract
of employment which normally involves employment for eight hours
or more, but less than sixteen hours, weekly shall nevertheless, if
he satisfies the condition referred to in sub-paragx:aph (2), be treatqd
for the purposes of this Schedule (apart from this paragraph) as if
his contract normally involved employment fox ‘xteen hours or more
weekly, and had at all times at which there was a contract during
the period of employment of five years or more referred to in
sub-paragraph (2) normally involved employment for sixteen hours
or more weekly.

(2) Sub-paragraph (1) shall apply if the employee, on the date by
reference to which the length of any period of employment falls to
be ascertained in accordance with the provisions of this Schedule,
has been continuously employed within the meaning of sub-paragraph
(3) for a period of five years or more.

(3) In computing for the purposes of sub-paragraph (2) an
employee’s period of employment, the provisions of this Schedule
(apart from this paragraph) shall apply but as if, in paragraphs 3 and
4, for the words * sixteen hours” wherever they occur, there were
substituted the words * eight hours ™.

7.—(1) If an employee has, at any time during the relevant period
of employment, been continuously employed for a period which
qualifies him for any right which requires a qualifying period of
continuous employment computed in accordance with this Schedule,
then he shall be regarded for the purposes of qualifying for that

tight as continuing to satisfy that requirement until the condition

referred to in sub-paragraph (3) occurs.

(2) In this paragraph the relevant period of employment means
the period of employment ending on the date by reference to which
the length of any period of employment falls to be ascertained which
would be continuous (in accordance with the provisions of this
Schedule) if at all relevant times the employee’s relations with the
employer had been governed by a contract of employment which
normally involved employment for sixteen hours or more weekly.

C) The condition which defeats the operation of sub-paragraph (1)
is thjit in a week subsequent to the time at which the employee
qualified as referred to in that sub-paragraph—

(@) his relations with his employer are governed by a contract
of employment which normally involves employment for less
than eight hours weekly ; and

(b) he is employed in that week for less than sixteen hours.

(4) If, in a case in which an employee is entitled to any right
by virtue of sub-paragraph (1), it is necessary for the purpose of
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ascertaining the amount of his entitlement to determine for what
period he has been continuously employed, he shall be regarded for

that purpose as having been continuously employed throughout the
relevant period.

Orders under section 7
8. The foregoing provisions of this Schedule shall have effect
subject to any order made under section 7 and an order under
that section shall affect the operation of this Schedule as respects
periods before the order takes effect as well as respects later periods.

Periods in which there is no contract of employment
9.—(1) If in any week the employee is, for the whole or part of
the week—
(@) incapable of work in consequence of sickness or injury, or

(b) absent from work on account of a temporary cessation of
work, or
(¢) absent from work in circumstances such that, by arrange-
ment or custom, he is regarded as continuing in the empioy-
ment of his employer for all or any purposes, or
(d) absent from work wholly or partly because of pregnancy or
confinement,
that week shall, notwithstanding that it does not fall under para-
graph 3, 4 or 5, count as a period of employment.
(2) Not more than twenty-six weeks shall count under paragraph
(a) or, subject to paragraph 10, umder paragraph (d) of sub-para-
graph (1) between any periods falling under paragraph 3, 4 or 5.

Maternity

10. If an employee returns to work in accordance with section
47 after a period of absence from work wholly or partly ogcasxoned
by pregnancy or confinement, every week during that period shall
count in computing a period of employment, notwithstanding that it

does not fall under paragraph 3, 4 or 5.

Intervals in employment where section 55(5) or 84(I)
or 90(3) applies
11.—(1) In ascertaining, for the purposes of section 64(1)(a) and
of section 73(3), the period for which an employee has been con-
tinuously employed, where by virtue of section 55(5) a date is
treated as the effective date of termination which is later than the
effective date of termination as defined by section 55(4), the period
of the interval between those two dates shall count as a period
of employment notwithstanding that it does not otherwise count

under this Schedule. .

(2) Where by virtue of section 84(1) an employee is treated as
not having been dismissed by reason of a renewal or re-engagement
taking effect after an interval, then, in determining for the purposes
of section 81(1) or Schedule 4 whether he has been continuously
employed for the requisite period, the period of that interval shall
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count as a period of employment except in so far as it is to be
disregarded under paragraphs 12 to 14 (notwithstanding that it does
not otherwise count under this Schedule).

(3) Where by virtue of section 90(3) a date is to be treated as the
relevant date for the purposes of section 81(4) which is later than
the relevant date as defined by section 90(1), then in determining
for the purposes of section 81(1) or Schedule 4 whether the
employee has been continuously employed for the requisite period,
the period of the interval between those two dates shall count as a
period of employment except in so far as it is to be disregarded under
paragraphs 12 to 14 (notwithstanding that it does not otherwise
count under this Schedule).

Payment of previous redundancy payment or equivalent payment

12.—(1) Where the conditions mentioned in sub-paragraph (2)(a)
or (2)(b) are fulfilled in relation to a person, then in determining, for
the purposes of section 81(1) or Schedule 4, whether at any sub-
sequent time he has been continuously employed for the requisite
period, or for what period he has been continnously employed, the
continuity of the period of employment shall be treated as having
been broken—

(@) in so far as the employment was under a contract of employ-
ment, at the date which was the relevant date in relation
to the payment mentioned in sub-paragraph (2)(a) or, as
the case may be, sub-paragraph (2)b); or

(b) in so far as the employment was otherwise than under a
contract of employment, at the date which would have
been the relevant date in relation to that payment had the
employment been under a contract of employment,

and accordingly no account shall be taken of any time before that
date.
(2) Sub-paragraph (1) has effect—
(a) where—

(i) a redundancy payment is paid to an employee,
whether in respect of dismissal or in respect of lay-off or
short-time ; and

(ii) the contract of employment under which he was
employed (in this section referred to as “the previous
contract ) is renewed, whether by the same or another
employer, or he is re-engaged under a new contract of
employment, whether by the same or another employer ;
and

(iif) the circumstances of the renewal or re-engagement
are such that, in determining for the purposes of section
81(1) or Schedule 4 whether at any subsequent time he
has been continuously employed for the requisite period,
or for what period he has been continuously employed,
the continuity of his period of employment would, apart
from this paragraph, be treated as not having been broken
by the termination of the previous contract and the
renewal or re-engagement ; or
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(b) where—

(i) a payment has been made, whether in respect of
the termination of any person’s employment or in respect
of lay-off or short-time, either in accordance with any
provisions of a scheme under section 1 of the Super-

Sca. 13

annuation Act 1972 or in accordance with any such 1972¢. 11

arrangements as are mentioned in section 111(3); and
(ii) he commences new, or renewed, employment ; and
(iii) the circumstances of the commencement of the
‘new, or renewed, employment are such that, in determin-
ing for the purposes of section 81(1) or Schedule 4
whether at any subsequent time he has been continuously
employed for the requisite period, or for what period he
has been continuously employed, the continuity of his
. period of employment would, apart from this paragraph,
be treated as not having been broken by the termination
of the previous employment and the commencement of
the new, or renewed, employment.

(3) For the purposes of this paragraph, a redundancy payment
shall be treated as having been paid if—

(@) the whole of the payment has been paid to the employee
by the employer, or, in a case where a tribunal has deter-
mined that the employer is liable to pay part (but not the
whole) of the redundancy payment, that part of the redun-
dancy payment has been paid in full to the employee by the
employer, or

(b) the Secretary of State has paid a sum to the employee in
respect of the redundancy payment under section 106.

Certain weeks of employment to be disregarded
for purposes of Schedule 4

13. In ascertaining for the purposes of Schedule 4 the period
for which an employee has been continuously employed, any week
which began before he attained the age of eighteen shall not count
under this Schedule.

Redundancy payments: employment wholly or partly abroad
14.—(1) In computing in relation to an employee the period speci-
fied in section 81(4) or the period specified in paragraph 1 of
Schedule 4, a week of employment shall not count if—
(a) the employee was employed outside Great Britain during
the whole or part of that week, and
(b) he was not during that week, or during the corresponding
contribution week,—
(i) where the week is a week of employment after 1st
June 1976, an employed earner for the purposes of the

Social Security Act 1975 in respect of whom a secondary 1975 c. 14.

Class 1 contribution was payable under that Act; or
(ii) where the week is a week of employment after 6th
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April 1975 and before 1st June 1976, an employed
earner for the purposes of the Social Security Act 1975 ; or
(iii) where the week is a week of employment before
6th April 1975, an employee in respect of whom an
employer’s contribution was payable in respect of the
corresponding contribution week ;
whether or not the contribution mentioned in paragraph (i)
or (iii) of this sub-paragraph was in fact paid.

(2) For the purposes of the application of sub-paragraph (1) to a
week of employment where the corresponding contribution week
began before S5th July 1948, an employer’s contribution shall be
treated as payable as mentioned in sub-paragraph (1) if such a
contribution would have been so payable if the statutory provisions
relating to national insurance which were in force on 5th July 1948
had been in force in that contribution week.

(3) Where by virtue of sub-paragraph (1) a week of employment
does not count in computing such a period as is mentioned in that
sub-paragraph, the continuity of that period shall not be broken
by reason only that that week of employment does not count in
computing that period.

(4) Any question arising under this paragraph whether—

(@) an employer’s contribution was or would have been payable,
as mentioned in sub-paragraph (1) or (2), or

(b) a person was an employed earner for the purposes of the
Social Security Act 1975 and if so whether a secondary
(gassli contribution was payable in respect of him under
that Act,

shall be determined by the Secretary of State ; and any legislation
(including regulations) as to the determination of questions which
under that Act the Secretary of State is empowered to determine
(including provisions as to the reference of questions for decision,
or as to appeals, to the High Court or the Court of Session) shali
apply to the determination of any question by the Secretary of State
under this paragraph.

(5) In this paragraph “employer’s contribution ” has the same
meaning as in the National Insuratce Act 1965, and “ corresponding
contri.bution week 7, in relation to a week of employment, means a
contribution week (within the meaning of the said Act of 1965) of
which so much as falls within the period beginning with midnight
between Sunday and Monday and ending with Saturday also falls
within that week of employment.

(6) The provisions of this paragraph shall not apply in relation
to a person who is employed as a master or seaman in a British
ship and is ordinarily resident in Great Britain.

Industrial disputes
15—(1) A week shall not count under paragraph 3, 4, 5, 9 or
10 if in that week, or any part of that week, the employee takes
part in a strike.



Employment Protection (Consolidation) Act 1978  c. 44

(2) The continuity of an employee’s period of employment is
not broken by a week which does not count under this Schedule,
and which begins after 5th July 1964 if in that week, or any part of
that week, the employee takes part in a strike.

(3) Sub-paragraph (2) applies whether or not the week would,
apart from sub-paragraph (1), have counted under this Schedule.

(4) The continuity of the period of employment is not broken by
a week which begins after 5th July 1964 and which does not count
under this Schedule, if in that week, or any part of that week, the
employee is absent from work because of a lock-out by the
employer.

Reinstatement after service with the armed forces, etc.

16—(1) If a person who is entitled to apply to his former
employer under Part II of the National Service Act 1948 (re-
instatement in civil employment) enters the employment of that
employer not later than the end of the six month period mentioned
in section 35(2)(b) of that Act, his previous period of employment
with that employer (or if there was more than one such period, the
last of those periods) and the period of employment beginning in
the said period of six months shall be treated as continuous.

(2) The reference in this paragraph to Part II of the National
Service Act 1948 includes a reference to that Part of that Act as
amended, applied or extended by any other Act passed before or
after this Act.

Change of employer

17.—(1) Subject to this paragraph and paragraph 18, the fore-
going provisions of this Schedule relate only to employment by the
one employer.

(2) If a trade or business or an undertaking (whether or not it
be an undertaking established by or under an Act of Parliament)
is transferred from one person to another, the period of employ-
ment of an employee in the trade or business or undertaking at the
time of the transfer shall count as a period of employment with the
transferee, and the transfer shall not break the continuity of the
period of employment.

(3) If by or under an Act of Parliament, whether public or local
and whether passed before or after this Act, a contract of.employ-
ment between any body corporate and an employee is modified and
some other body corporate is substituted as the employer, the
employee’s period of employment at the time when the modification
takes effect shall count as a period of employment with the second-
mentioned body corporate, and the change of employer shall not
break the continuity of the period of employment.

(4) If on the death of an employer the employee is taken into the
employment of the personal representatives or trustees of the
deceased, the employee’s period of employment at the time of the
death shall count as a period of employment with the employer’s
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personal representatives or trustees, and the death shall not break
the continuity of the period of employment.

(5) If there is a change in the partners, personal representatives
or trustees who employ any person, the employee’s period of
employment at the time of the change shall count as a period of
employment with the partners, personal representatives or trustees
after the change, and the change shall not break the continuity of
the period of employment.

18. If an employee of an employer is taken into the employment
of another employer who, at the time when the employee enters
his employment is an associated employer of the first-mentioned
employer, the employee’s period of employment at that time shall
count as a period of employment with the second-mentioned
employer and the change of employer shall not break the continuity
of the period of employment.

Crown employment

19.—(1) Subject to the following provisions of this paragraph,
the provisions of this Schedule shall have effect (for the purpose
of computing an employee’s period of employment, but not for
any other purpose) in relation to Crown employment and to persons
in Crown employment as they have effect in relation to other
employment and to other employees, and accordingly, except where
the context otherwise requires, references to an employer shall be
construed as including a reference to the Crown.

(2) In this paragraph, subject to sub-paragraph (3), “ Crown
employment ” means employment under or for the purposes of a
government department or any officer or body exercising on behalf
of the Crown functions conferred by any enactment.

(3) This paragraph does not apply to service as a member of the
naval, military or air forces of the Crown, or of any women’s service
administered by the Defence Council, but does apply to employ-
ment by any association established for the purposes of the
Auxiliary Forces Act 1953,

(4) In so far as a person in Crown employment is employed
otherwise than under a contract of employment, references in this
Schedule to an employee’s relations with his employer being governed
by a contract of employment which normally involves employment
for a certain number of hours weekly shall be modified accordingly.

(5) The reference in paragraph 17(2) to an undertaking shall be
construed as including a reference to any function of (as the case
may require) a Minister of the Crown, a government department,
or any other officer or body performing functions on behalf of the

Reinstatement or re-engagement of dismissed employee
20.—(1) Regulations made by the Secretary of State may make
provision—
(@) for preserving the continuity of a person’s period of
employment for the purposes of this Schedule or for the
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purposes of this Schedule as applied by or under any other
enactment specified in the regulations, or
(b) for modifying or excluding the operation of paragraph 12
subject to the recovery of any such payment as is mentioned
in sub-paragraph (2) of that paragraph,
in cases where, in consequence of action to which sub-paragraph (2)
applies, a dismissed employee is reinstated or re-engaged by his
employer or by a successor or associated employer of that employer.
(2) This sub-paragraph applies to any action taken in relation to
the dismissal of an employee which consists—
(@) of the presentation by him of a complaint under section 67,
or
(b) of his making a claim in accordance with a dismissal
procedures agreement designated by an order under section
65, or
(c) of any action taken by a conciliation officer under section
'134(3).

Employment before the commencement of Act

21. Save as otherwise expressly provided, the provisions of this
Schedule apply to periods before it comes into force as they apply
to later periods.

22. If, in any week beginning before 6th July 1964, the employee
was, for the whole or any part of the week, absent from work—
(a) because he was taking part in a strike, or
(b) because of a lock-out by the employer,
the week shall count as a period of employment.

23. Without prejudice to the foregoing provisions of this Schedule,
any week which counted as a period of employment in the computa-
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tion of a period of employment in accordance with the Contracts of 1972 ¢. 53.

Employment Act 1972 whether for the purposes of that Act, the

Redundancy Payments Act 1965, the Trade Union and Labour 1965 c. 62
Relations Act 1974 or the Employment Protection Act 1975, shall 1974 c. 52,
count as a period of employment for the purposes of this Act, 1975¢. 7L

and any week which did not break the continuity of a person’s
employment for the purposes of those Acts shall not break the
continuity of a period of employment for the purposes of this Act.

Interpretation

24.—(1) In this Schedule, unless the context otherwise requires,—
“lJock-out ” means the closing of a place of employment, or
the suspension of work, or the refusal by an employer to
continue to employ any number of persons employed by
him in consequence of a dispute, done with a view to
compelling those persons, or to aid another employer
in compelling persons employed by him, to accept terms

or conditions of or affecting employment ;

“strike * means the cessation of work by a body of persons
employed acting in combination, or a concerted refusal
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or a refusal under a common understanding of any number
of persons employed to continue to work for an employer
in consequence of a dispute, done as a means of com-
pelling their employer or any person or body of persons
employed, or to aid other employees in compelling their
employer or any person or body of persons employed, to
accept or not to accept terms or conditions of or affecting
employment ;
“ week ” means a week ending with Saturday.

(2) For the purposes of this Schedule the hours of employment
of an employee who is required by the terms of his employment to
live on the premises where he works shall be the hours during which
he is on duty or during which his services may be required.

SCHEDULE 14
CALCULATION OF NORMAL WORKING HOURS AND A WEEK'’S PAY
PArT 1
NorMAL WORKING HOURS

1. For the purposes of this Schedule the cases where there are
normal working hours include cases where the employee is entitled
to overtime pay when employed for more than a fixed number of
hours in a week or other period, and, subject to paragraph 2, in
those cases that fixed number of hours shall be the normal working
hours.

2. If in such a case—

(a) the contract of employment fixes the number, or the mini-
mum number, of hours of employment in the said week or
other period (whether or not it also provides for the
reduction of that number or minimum in certain circum-
stances), and

(b) that number or minimum number of hours exceeds the
number of hours without overtime,

that number or minimum number of hours (and not the number of
hours without overtime) shall be the normal working hours.

ParT 11
A WeEk’s Pay
Employments for which there are normal working hours

3.—(1) This paragraph and paragraph 4 shall apply if there are
normal working hours for an employee when employed under the
contract of employment in force on the calculation date.

(2) Subject to paragraph 4, if an employee’s remuneration for
employment in normal working hours, whether by the hour or
week or other period, does not vary with the amount of work done
in the period, the amount of a week’s pay shall be the amount which
is payable by the employer under the contract of employment in
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force on the calculation date if the employee works throughout his
normal working hours in a week.

(3) Subject to paragraph 4, if sub-paragraph (2) does not apply.
the amount of a week’s pay shall be the amount of remuneration
for the number of normal working hours in a week calculated at
the average hourly rate of remuneration payable by the employer
to the employee in respect of the period of twelve weeks—

(a) where the calculation date is the last day of a week, ending
with that week ;

(b) in any other case, ending with the last complete week before
the calculation date.

(4) References in this paragraph to remuneration varying with the
amount of work done include references to remuneration which may
include any commission or similar payment which varies in amount.

4.—(1) This paragraph shall apply if there are normal working
hours for an employee when employed under the contract of employ-
ment in force on the calculation date, and he is required under
that contract to work during those hours on days of the week or
at times of the day which differ from week to week or over a
longer period so that the remuneration payable for, or apportionable
to, any week varies according to the incidence of the said days or
times.

(2) The amount of a week’s pay shall be the amount of remunera-
tion for the average weekly number of normal working hours
(calculated in accordance with sub-paragraph (3)) at the average
hourly rate of remuneration (calculated in accordance with sub-

paragraph (4)).

(3) The average number of weekly hours shall be calculated by
dividing by twelve the total number of the employee’s normal work-
ing hours during the period of twelve weeks—

(@) where the calculation date is the last day of a week, ending
with that week ;

(b) in any other case, ending with the last complete week before
the calculation date.

(4) The average hourly rate of remuneration shall be the average
hourly rate of remuneration payable by the employer to the employee
in respect of the period of twelve weeks—

(a) where the calculation date is the last day of a week, ending
with that week ;

(b) in any other case, ending with the last complete week before
the calculation date.

5.—(1) For the purpose of paragraphs 3 and 4, in arriving at
the average hourly rate of remuneration only the hours when the
employee was working, and only the remuneration payal?le for, or
apportionable to, those hours of work, shall be brought in ; and if
for any of the twelve weeks mentioned in either of those paragraphs
no such remuneration was payable by the employer to the employee,
account shall be taken of remuneration in earlier weeks so as to
bring the number of weeks of which account is taken up to twelve.

Sceu. 14
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(2) Where, in arriving at the said hourly rate of remuneration,
account has to be taken of remuneration payable for, or apportion-
able to, work done in hours other than normal working hours, and
the amount of that remuneration was greater than it would have
been if the work had been done in normal working hours, account
shall be taken of that remuneration as if—

(@) the work had been done in normal working hours ; and
(b) the amount of that remuneration had been reduced
accordingly.

(3) For the purpose of the application of sub-paragraph (2) to a
case falling within paragraph 2, sub-paragraph (2) shall be construed
as if for the words “had been done in normal working hours ”, in
each place where those words occur, there were substituted the words
“had been done in normal working hours falling within the number
of hours without overtime .

Employments for which there are no normal working hours

6.—(1) This paragraph shall apply if there are no normal working
hours for an employee when employed under the contract of employ-
ment in force on the calculation date.

(2) The amount of a week’s pay shall be the amount of the
employee’s average weekly remuneration in the period of twelve
weeks—

(a) where the calculation date is the last day of a week, ending
with that week ;

(b) in any other case, ending with the last complete week before
the calculation date.

(3) In arriving at the said average weekly rate of remuneration
no account shall be taken of a week in which no remuneration was
payable by the employer to the employee and remuneration in
carlier weeks shall be brought in so as to bring the number of weeks
of which account is taken up to twelve,

The calculation date
7.~—(1) For the purposes of this Part, the calculation date is,—

(a) where the calculation is for the purposes of section 14, the
day in respect of which the guarantee payment is payable,
or, where an employee’s contract has been varied, or a new
contract entered into, in connection with a period of short-
time working, the last day on which the original contract was
in force ;

(b) where the calculation is for the purposes of section 21, the
day before that on which the suspension referred to in
section 19(1) begins ;

(¢) where the calculation is for the purposes of section 31,
the day on which the employer’s notice was given ;

(d) where the calculation is for the purposes of section 35, the
last day on which the employee worked under the contract
of employment in force immediately before the beginning of
her absence ;

(e) where the calculation is for the purposes of Schedule 3,
the day immediately preceding the first day of the period of
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notice required by section 49(1) or, as the case may be,
section 49(2) ;

(f) where the calculation is for the purposes of section 53 or
71(2)(b) and the dismissal was with notice, the date on
which the employer’s notice was given ;

(¢) where the calculation is for the purposes of section 53 or
71(2)(b) but sub-paragraph (f) does not apply, the effective
date of termination ;

(h) where the calculation is for the purposes of section 73 and
by virtue of section 55(5) a date is to be treated as the
effective date of termination for the purposes of section
73(3) which is later than the effective date of termination
as defined by section 55(4), the effective date of termination
as defined by section 55(4) ;

() where the calculation is for the purposes of section 73 but
section 55(5) does not apply in relation to the date of
termination, the date on which notice would have been
given had the conditions referred to in sub-paragraph (2)
been fulfilled (whether those conditions were in fact fulfilled
or not) ; .

(j) where the calculation is for the purposes of section 87(2),
the day immediately preceding the first of the four or, as
the case may be, the six weeks referred to in section 88(1) ;

(k) where the calculation is for the purposes of Schedule 4
and by virtue of section 90(3) a date is to be treated as
the relevant date for the purposes of certain provisions of
this Act which is later than the relevant date as defined by
section 90(1), the relevant date as defined by section 90(1) ;

() where the calculation is for the purposes of Schedule 4 but
sub-paragraph (k) does not apply, the date on which notice
would have been given had the conditions referred to in
sub-paragraph (2) been fulfilled (whether those conditions
were in fact fulfilled or not).

(2) The conditions referred to in sub-paragraphs (1)()) and ()
are that the contract was terminable by notice and was tgrmmated
by the employer giving such notice as is required to terminate that
contract by section 49 and that the notice expired on the effective
date of termination or on the relevant date, as the case may be.

Maximum amount of week’s pay for certair: purposes
8.—(1) Notwithstanding the preceding provisions of this Schedule,
the amount of a week’s pay for the purpose of calculating—
(@) an additional award of compensation (witiun the meaning
of section 71(2)(b), shall not exceed £100 ;
(b) a basic award of compensation (within the meaning of
section 72) shall not exceed £100 ;
(¢) a redundancy payment shall not exceed £100 ;
(2) The Secretary of State may after a review under section 148
vary the limit referred to in sub-paraggaph (1)a) or (b) or (¢) by an
order made in accordance with that section.

(3) Without prejudice to the generality of the power to make
transitional provision in an order under section 148, such an order
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may provide that it shall apply in the case of a dismissal in relatiqn
to which the effective date of termination for the purposes of this
sub-paragraph, as defined by section 55(5), falls after the order
comes into operation, notwithstanding that the effective date of
termination, as defined by section 55(4), for the purposes of other
provisions of this Act falls before the order comes into operation.

(4) Without prejudice to the generality of the power to make
transitional provision in an order under section 148, such an order
may provide that it shall apply in the case of a dismissal in relation
to which the relevant date for the purposes of this sub-paragraph
falls after the order comes into operation, notwithstanding that the
relevant date for the purposes of other provisions of this Act falls
before the order comes into operation. .

Supplemental
9. In any case in which an employee has not been employed for
a sufficient period to enable a calculation to be made under any of
the foregoing provisions of this Part, the amount of a week’s pay
shall be an amount which fairly represents a week’s pay; and in
determining that amount the tribunal shall apply as nearly as may
be such of the foregoing provisions of this Part as it considers
appropriate, and may have regard to such of the following con-
siderations as it thinks fit, that is to say—
(a) any remuneration received by the employee in respect of the
employment in question ;
(b) the amount offered to the employee as remuneration in
respect of the employment in question :
(¢) the remuneration received by other persons engaged in
relevant comparable employment with the same employer ;
- (d) the remuneration received by other persons engaged in
relevant comparable employment with other employers ;

10. In arriving at an average hourly rate or average weekly rate
of remuneration under this Part account shall be taken of work for
a former employer within the period for which the average is to be
taken if, by virtue of Schedule 13, a period of employment with the
former employer counts as part of the employee’s continuous period
of employment with the later employer.

11. Where under this Part account is to be taken of remuneration
or other payments for a period which does not coincide with the
periods for which the remuneration or other payments are cal-
qulated, then the remuneration or other payments shall be appor-
tioned in such manner as may be just.

12. The Secretary of State may by regulations provide that in
prescribed cases the amount of a week’s pay shall be calculated
in such manner as the regulations may prescribe. °

SCHEDULE 15
TRANSITIONAL PROVISIONS AND SAVINGS
General

1. So far as anything done or treated as done under or for the
purposes of any enactment repealed by this Act could have been done
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under a corresponding provision of this Act it shall not be invalidated
by the repeal but shall have effect as if done under or for the purposes
of that provision.

2. Where any period of time specified in an enactment repealed by
this Act is current immediately before the corresponding provision
of this Act comes into force, this Act shall have effect as if the
corresponding provision had been in force when that period began
to run.

3. Nothing in this Act shall affect the enactments repealed by
this Act in their operation in relation to offences committed before
the commencement of this Act.

4. Any reference in an enactment or document, whether express or
implied, to—

(a) an enactment which is re-enacted in a corresponding pro-
vision of this Act;

(b) an enactment replaced or amended by a provision of the
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Employment Protection Act 1975 which is re-enacted in a 1975 ¢. 71.

corresponding provision of this Act ;

(¢) an enactment in the Industrial Relations Act 1971 which was 1971 c. 72.

re-enacted with or without amendment in a corresponding

provision in Schedule 1 to the Trade Union and Labour 1974 c. 52,

Relations Act 1974 and that corresponding provision is
re-enacted by a corresponding provision of this Act;

shall, except so far as the context otherwise requires, be construed
as, or as including, a reference to the corresponding provision of this
Act.

5. Paragraphs 1 to 4 have effect subject to the following provisions
of this Schedule.

Guarantee payments

6. Section 15(1) shall have effect in relation to any day before 1st
February 1978 as if for ““ £6-60 ” there were substituted * £6 .

Maternity pay
7. No employee is entitled to receive maternity pay in respect
of a payment period or payment periods beginning before 6th April
1977.

Termination of employment
8. Sections 49 and 50 apply in relation to any contract made before
the commencement of this Act.

Unfair dismissal
9.—(1) The repeal by this Act of the provisions relating to unfair
dismi_sga%s of thg Employment Protection Act 1975, of Schedule 1
to the Trade Union and Labour Relations Act 1974 and of the

Trade Union and Labour Relations (Amendment) Act 1976 shall 1976 c. 7.

not have effect in relation to dismissals where the effective date of
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termination is earlier than Ist October 1976 and, accordingly, those
provisions shall continue to apply to such dismissals as they applied
thereto before this Act came into force.

(2) Without prejudice to the generality of sub-paragraph (1), the
provisions of paragraphs 17(2) and (3) and 19 of Schedule 1 to the
said Act of 1974 shall, notwithstanding the repeal of those provisions
by the Employment Protection Act 1975, continue to apply to dis-
nr;i;%als where the effective date of termination falls before Ist June
1976.

(3) Where the notice required to be given by an employer to
terminate a contract of employment by section 49(1) would, if duly
given when notice of termination was given by the employer, or
(where no notice was given) when the contract of employment was
terminated by the employer, expire on a date later than the effective
date of termination as defined by section 55(4), that later date shall
be treated as the effective date of termination for the purposes of
sub-paragraphs (1) and (2).

10.—(1) Section 54 does not apply to a dismissal from employment
under a contract for a fixed term of two years or more, where the
contract was made before 28th February 1972 and is not a contract
of apprenticeship, and the dismissal consists only of the expiry of
that term without its being renewed.

(2) Sub-paragraph (1) in its application to an employee treated as
unfairly dismissed by virtue of subsection (1) or (2) of section 60
shall have effect as if for the reference to 28th February 1972 there
were substituted a reference to 1st June 1976.

Redundancy

11.—(1) The repeal by this Act of any provision of the Redun-
dancy Payments Act 1965 and of any enactment amending that Act
shall not have effect in relation to dismissals and to lay-off and short-
time where the relevant date falls before 1st June 1976, and,
accordingly, a person’s entitlement to or the computation of a redun-
dancy payment or the reference of questions to industrial tribunals
concerning such entitlement or computation in cases where the rele-
vant date falls before 1st June 1976 shall continue to be determined
as if this Act were not in force.

(2) Where the notice required to be given by an employer to
terminate a contract of employment by section 49 would, if duly
given when notice of termination was given by the employer, or
(where no notice was given) when the contract of employment was
terminated by the employer, expire on a date later than the relevant
date as defined by section 90(1), that later date shall be treated
as the relevant date for the purposes of sub-paragraph (1).

12. Section 81 shall not apply to an employee who immediately
before the relevant date (within the meaning of section 90) is
employed under a contract of employment for a fixed term of two
years or more, if that contract was made before 6th December 1965
and is not a contract of apprenticeship.
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13. Sections 104 and 107 shall have effect in relation to an offence
committed before 17th July 1978 as if—

(@) for each reference to the prescribed sum in subsection (9) of
section 104 and subsection (4) of section 107 there were
substituted a reference to £100, and

(b) subsection (10) of section 104 and subsection (5) of section
107 were omitted.

14. Schedule 5 shall have effect as if there were added at the end
the following paragraph— ‘

“5. The Boards of Governors of the hospitals specified in
Schedule 1 to the National Health Service (Preservation of
Boards of Governors) Order 1974.”.

This paragraph shall cease to have effect on 22nd February 1979 or,
if the said Order of 1974 is revoked on an earlier date, on that date.

Insolvency

15.—(1) Subject to sub-paragraph (2), the provisions of sections
122 and 123 shall apply in relation to an employer who becomes
insolvent (within the meaning of section 127) after 19th April 1976,
and shall in such a case apply to any debts mentioned in section
122 and to any unpaid relevant contribution (within the meaning of
section 123), whether falling due before or after that date.

(2) Section 122 shall have effect in relation to any case where the
employer became insolvent before st February 1978 as if for each
reference to £100 there were substituted a reference to £80.

Calculation of a week's pay

16. Paragraph 8 of Schedule 14 shall have effect—

(@) for the purpose of calculating an additional award of com-
pensation in any case where the date by which the order
for re-instatement or re-engagement was required to be
complied with fell before 1st February 1978 ;

(b) for the purpose of calculating a basic award of compen-
sation in any case where the effective date of determination
(as defined by subsection (5) of section 55 or, if the case
is not within that subsection, by subsection (4) of that sec-
tion) fell before 1st February 1978 ;

(¢) in relation to a claim for a redundancy payment, where the
relevant date fell before 1st February 1978,

as if for each reference to £100 there were substituted a reference
to £80.

177

ScH. 15

5.1 1974/281,



178

Sch. 15

1975 ¢. 71.

Section 159.

c.44  Employment Protection (Consolidation) Act 1978

Computation of period of continuous employment

17. For the purposes of the computation of a period of continuous
employment falling to be made before st February 1977—

(a) paragraphs 3 and 4 of Schedule 13 shall have effect as if for
the word “sixteen” there were substituted the word
“ twenty-one ”, and

(b) paragraphs 5, 6 and 7 of that Schedule shall not apply.

Legal proceedings

18. Notwithstanding the repeal of any enactment by this Act, the
Employment Appeal Tribunal and the industrial tribunals may
continue to exercise the jurisdiction conferred on them by or under
any enactment which is repealed by this Act with respect to matters
arising out of or in connection with the repealed enactments.

House of Commons staff
19. Section 122 of the Employment Protection Act 1975 shall,
until Ist January 1979, have effect as if it applied the enactments
which are mentioned in subsection (1) of section 139 of this Act
to relevant members of the House of Commons staff (within the
meaning of the said section 122).

SCHEDULE 16
CONSEQUENTIAL AMENDMENTS

House of Commons Offices Act 1846 (9 & 10 Vict. ¢.77)
1. In section 5 of the House of Commons Offices Act 1846, after

the words “ Employment Protection Act 1975 there are inserted the
words *the Employment Protection (Consolidation) Act 1978 ”.

Trade Union Act 1913 (2 & 3 Geo. 5. ¢.30)

2. In section 5A of the Trade Union Act 1913, for the words
“ section 88(2) of the Employment Protection Act 1975 " there are
substituted the words “section 136(2) of the Employment Protection
(Consolidation) Act 1978 ™.

Iron and Steel Act 1949 (12, 13 & 14 Geo. 6. ¢.72)
3.—(1) In section 40 of the Iron and Steel Act 1949, in subsection
(3), for the words from “a tribunal ” to the end there are substituted
the words “ an industrial tribunal.”.

(2) In section 41 of the said Act of 1949, in subsection (3), for the
words from “a tribunal ” to the end there are substituted the words
¢ an industrial tribunal ”.

Industrial Training Act 1964 (c. 16)

4.—(1) In section 4(7) of the Industrial Training Act 1964, for the
words from “a tribunal ” to “ Act” there are substituted the words
“ an industrial tribunal .
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(2) For subsection (1) of section 12 of the said Act of 1964 there
is substituted the following subsection—

“(1) A person assessed to levy imposed under this Act may
appeal to an industrial tribunal.”.

Trade Union (Amalgamations, etc.) Act 1964 (c.24)

5. In section 4(8) of the Trade Union (Amalgamations, etc.) Act
1964, for the words “section 88(2) of the Employment Protection
Act 19757 there are substituted the words “ section 136(2) of the
Employment Protection (Consolidation) Act 1978 *.

Transport Act 1968 (c. 73)
6. In section 135(4)(b) of the Transport Act 1968, for the words
from “a tribunal ” to the end there are substituted the words “an
industrial tribunal.”.

Transport (London) Act 1969 (c.35)

7—(1) In section 37(4)(b) of the Transport (London) Act 1969, for
the words from “a tribunal” to the end there are substituted the
words “ an industrial tribunal.”.

(2) In paragraph 6 of Schedule 2 to the said Act of 1969, for the
words “ paragraph 10(3) of Schedule 1 to the Contracts of Employ-
ment Act 1963 and section 8(2) of the Redundancy Payments Act
1965, for the purposes of those Acts ” there are substituted the words
“ section 151(1) of and paragraph 17(3) of Schedule 13 to the Employ-
ment Protection (Consolidation) Act 1978, for the purposes of that
Act ™.

Post Office Act 1969 (c.48)
8. In paragraph 33 of Schedule 9 to the Post Office Act 1969—

(@) in sub-paragraph (1) for the words * sections 1 and 2 of
the Contracts of Employment Act 1963, Schedule 1 there
are substituted the words “ sections 49 and 50 and Part VI
of the Employment Protection (Consolidation) Act 1978,
Schedule 13 ”, for the words “ the said Act of 1963 > there
are substituted the words * the said Act of 1978 ; and for
the words *twenty-one hours” there are substituted the
words * sixteen hours 7 ;

(b) in sub-paragraph (2), for the words Schedule 1 to the said
Act of 1963 ” there are substituted the words * Schedule 13
to the said Act of 1978,

(¢) in sub-paragraph (3), for the words 7 of Schedule 2 to the
said Act of 1963 > there are substituted the words * 10 of
Schedule 14 to the said Act of 1978 ” and for the words
from * paragraph 10 to the end there are substituted the
words “ Schedule 13 to that Act shall be construed as a
reference to that Schedule as it has effect by virtue of
sub-paragraph (1) above.” ;

(d) in sub-paragraph (4), for the words “ the said Act of 1963
and ““Schedule 17 there are substituted respectively the
words ¢ the said Act of 1978 and “ Schedule 13 ;

ScH. 16
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ScH. 16 (e) at the end there is added the following sub-paragraph—
“(6) This paragraph applies notwithstanding the pro-
visions of section 99 of the Employment Protection (Con-
solidation) Act 1978.”.
Income and Corporation Taxes Act 1970 (c.10)
9.—(1) In section 412(6) of the Income and Corporation Taxes
Act 1970, for the words * section 32 of the Redundancy Payments
Act 1965 there are substituted the words “section 106 of the
Employment Protection (Consolidation) Act 1978 ”.

(2) In section 412(7) of the said Act of 1970—

(@) for the words “ Part II of the Redundancy Payments Act
1965 there are substituted the words “the Employment
Protection (Consolidation) Act 1978 **;

(b) for the words * section 30(2) of the Redundancy Payments
Act 1965 » there are substituted the words “section 104(2)
of the Employment Protection (Consolidation) Act 1978 ™ ;

(c) for the words “ Schedule 5 to the Redundancy Payments Act
1965  there are substituted the words “ Schedule 6 to the
Employment Protection (Consolidation) Act 1978~ ;

(d) for the words *the Redundancy Payments Act 1965 in
paragraph (c¢) of the said section 412(7), there are substi-
txted the words * the Employment Protection (Consolidation)

ct 1978 .

Atomic Energy Authority Act 1971 (c.11)

10.—(1) In subsection (1) of section 10 of the Atomic Energy
Authority Act 1971, for the words “section 22 of the Redundancy
Payments Act 1965 ” there are substituted the words “section 93
of the Employment Protection (Consolidation) Act 1978 .

(2) In subsection (2) of the said section 10—

(@) for the words ““section 4 of the Contracts of Employment
Act 1963 ” there are substituted the words * sections 1 to 4
of the Employment Protection (Consolidation) Act 1978 ”;

(b) for the words “ subsection (8) of that section”, in both
places where they occur, there are substituted the words
“section 5 of the said Act of 1978’ ;

{¢) for the words * the said section 4’ there are substituted the
words “ the said sections 1 to 4.

(3) In subsection (3) of the said section 10—

(@) for the words “ Section 4A(1) of the Contracts of Employ-
ment Act 1963  there are substituted the words “ Section
11 of the Employment Protection (Consolidation) Act
1978 ;

(b) for the words “section 4" there are substituted the words
“sections 1 to 4.

(4) In subsection (4) of the said section 10—

(a) for the words from the beginning to “ Redundancy Pay-
ments Act 1965 ” there are substituted the words “ For the
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purposes of Schedule 13 to the said Act of 1978 (computa-
- tion of period of employment) ” ;
(b) for the words “ paragraph 10~ there are substituted the
words ““ paragraph 17 .

Tribunals and Inquiries Act 1971 (c.62)

- 11. In section 13 of the Tribunals and Inquiries Act 1971, the
following subsection is inserted after subsection (1)—

“ (1A) Subsection (1) of this section shall not apply in relation
to proceedings before industrial tribunals which arise under or
by virtue of any of the enactments mentioned in section 136(1)
of the Employment Protection (Consolidation) Act 1978.”.

Civil Aviation Act 1971 (c.75)

9’17%.—-(1) In paragraph 1 of Schedule 9 to the Civil Aviation Act
1 e

(@) in sub-paragraph (1) for the words “sections 1 and 2 of
the Contracts of Employment Act 1963, Schedule 1 there
are substituted the words * sections 49 and 50 and Part VI
of the Employment Protection (Consolidation) Act 1978,
Schedule 137, for the words “the said Act of 1963~
there are substituted the words * the said Act of 1978 7 ;
and for the words ‘ twenty-one hours” there are sub-
stituted the words “ sixteen hours ” ;

(b) in sub-paragraph (2), for the words “ Schedule 1 to the
said Act of 1963 > there are substituted the words ““ Schedule
13 to the said Act of 1978 ”;

(¢) in sub-paragraph (3), for the words “7 of Schedule 2 to
the said Act of 1963 there are substituted the words
“10 of Schedule 14 to the said Act of 1978 > and for the
words from “ paragraph 10 ” to the end there are substituted
the words * Schedule 13 to that Act shall be construed as
a reference to that Schedule as it has effect by virtue of
sub-paragraph (1) above.” ;

(d) in sub-paragraph (4), for the words “ the said Act of 1963 »
and “Schedule 1” there are substituted respectively the
words “ the said Act of 1978 and ““ Schedule 13 ;

(e) at the end there is added the following sub-paragraph—
“(6) This paragraph applies notwithstanding the pro-
visions of section 99 of the Employment Protection (Con-
solidation) Act 1978.”.

(2) In paragraph 4 of the said Schedule 9—

(@) for the words “paragraph 10(2) of Schedule 1 to the
Contracts of Employment Act 1963 and section 13(1) of
the Redundancy Payments Act 1965 * there are substituted
the words “section 94(1) of and paragraph 17(2) of
Schedule 13 to the Employment Protection (Consolidation)
Act 1978 7 ;

(b) for the words “the said section 13(1)” there are substituted
the words * the said section 94(1) ”;
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(c) for the words from “the said Act of 1963 to * Act of
1965 * there are substituted the words * the said paragraph
17(2) and the references to the said section 94(1) ”, and after
the words “ a reference ” there are inserted the words * to
paragraph 10(2) of Schedule 1 .

Transport Holding Company Act 1972 (c.14)

13.—(1) In scction 2(3)(c) of the Transport Holding Company
Act 1972, for the words from “a tribunal ” to the end there are sub-
stituted the words ““ an industrial tribunal.”.

(2) In section 2(7) of the said Act of 1972, for the words “a
tribunal established under section 12 of the Industrial Training Act
1964 " there are substituted the words ‘an industrial tribunal ”.

Finance Act 1972 (c41)

14. In paragraph 1(b) of Part V of Schedule 12 to the Finance Act
1972, for the words “ Redundancy Payments Act 1965’ there are
substituted the words “ Employment Protection (Consolidation) Act
1978 ™.

British Library Act 1972 (c.54)
15. In paragraph 13(3)(@) of the Schedule to the British Library
Act 1972, for the words “ the Acts of 1963 and 1965 > there are sub-

stituted the words “ the Employment Protection (Consolidation) Act
1978 .

Gas Act 1972 (c.60)
16. In section 36(5) of the Gas Act 1972, for the words from
“a tribunal ” to the end there are substituted the words “ an indus-
trial tribunal.”.

Health and Safety at Work etc. Act 1974 (c. 37)

17. The following subsection is inserted in section 80 of the Health
and Safety at Work etc. Act 1974 after subsection (2)—

“(2A) Subsection (1) above shall apply to provisions in the
Employment Protection (Consolidation) Act 1978 which re-enact
provisions previously contained in the Redundancy Payments
Act 1965, the Contracts of Employment Act 1972 or the Trade
Union and Labour Relations Act 1974 as it applies to provisions
;:mtained in Acts passed before or in the same Session as this

ct.”

Trade Union and Labour Relations Act 1974 (¢.52)

18. In section 8(7) of the Trade Union and Labour Relations
Act 1974, for the words “ section 88(3) of the Employment Protection
Act 1975 there are substituted the words *section 136(3) of the
Employment Protection (Consolidation) Act 1978 ™.

Social Security Act 1975 (c. 14)
19.—(1) In section 114 of the Social Security Act 1975, the follow-
ing subsection is inserted after subsection (2)— :
“(2A) It is hereby declared for the avoidance of doubt that
the power to make regulations under subsection (1) above
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includes power to make regulations for the determination of any
question arising as to the total or partial recoupment of unem-
ployment benefit in pursuance of regulations under section 132
of the Employment Protection (Consolidation) Act 1978 (includ-
ing any decision as to the amount of benefit).”.

(2) In section 139 of the said Act of 1975, after subsection (2) there
is inserted the following subsection—
“(2A) Subsection (1) above does not apply to regulations

made under this Act and contained in a statutory instrument
which states that the regulations provide only that a day in

respect of which there is payable a particular description of any -

payment to which section 132 of the Employment Protection
(Consolidation) Act 1978 (recoupment of unemployment and
supplementary benefits) applies shall not be treated as a day
of unemployment for the purposes of entitlement to unemploy-
ment benefit.”.

Sex Discrimination Act 1975 (¢.65)

20.—(1) In section 65(2) of the Sex Discrimination Act 1975, for
the words “ paragraph 20 of Schedule 1 to the Trade Union and
Labour Relations Act 1974 ”* there are substituted the words “ section
75 of the Employment Protection (Consolidation) Act 1978 ™.

(2) In section 75(5)(c) of the said Act of 1975 for the words
“ paragraph 21 of Schedule 1 to the Trade Union and Labour
Relations Act 1974.” there are substituted the words “ paragraph
1 of Schedule 9 to the Employment Protection (Consolidation) Act
1978.”.

Scottish Development Agency Act 1975 (c. 69)

21. In paragraph 6 of Schedule 3 to the Scottish Development
Agency Act 1975, for sub-paragraphs (a), (b) and (c) there are sub-
stituted the words “the Employment Protection (Consolidation) Act
1978 .

Welsh Development Agency Act 1975 (c. 70)

22. In paragraph 7 of Schedule 2 to the Welsh Development
Agency Act 1975, for sub-paragraphs (a), (b) and (c) there are sub-
stituted the words “ the Employment Protection (Consolidation) Act
1978 .

Employment Protection Act 1975 (c.71)
23.—(1) The Employment Protection Act 1975 shall be amended
in accordance with the following provisions of this paragraph.
(2) In section 6(2)—

(@) the words from “in relation to” to “that is to say ” shall
be omitted ;

(b) for the words “ section 57 below ; and ” there are substituted
the words “ section 27 of the Employment Protection (Con-
solidation) Act 1978, including guidance on the circum-
stances in which a trade union official is to be permitted
to take time off under that section in respect of duties
connected with industrial action ; and ”;
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(c) for the words * section 58 below ” there are substituted the
words “section 28 of the said Act of 1978, including
guidance on the question whether, and the circumstances
in which, a trade union member is to be permitted to take
time off under that section for trade union activities con-
nected with industrial action.”.

(3) In section 8(9), for the words “section 88(3) below ™ there
are substituted the words * section 136(3) of the Employment Pro-
tection (Consolidation) Act 1978 .

(4) In section 102(4), for the words “ Schedule 2 to the Contracts
of Employment Act 1972 there are substituted the words
“Schedule 3 to the Employment Protection (Consolidation) Act
1978 *, and for the words * section 1(1) ” there are substituted the
words * section 49(1) ”.

(5) In section 104(1)a), for the words * section 30(1) of the
Redundancy Payments Act 1963 ” there are substituted the words
“ s;ction 104(1) of the Employment Protection (Comsolidation) Act
1978 .

(6) In section 106(3), for the words from the beginning to
*“ Redundancy Payments Act 1965 ” there are substituted the words
“ Schedule 14 to the Employment Protection (Consolidation) Act
1978 shall apply for the calculation of a week’s pay for the purposes
of section 102 above, and, for the purposes of Part II of that
Schedule, the calculation date is—

(a) in the case of an employee who was dismissed before the
date on which the protective award was made, the date
which by virtue of paragraph 7(1)(k) or (I) of the said
Schedule 14 .

(7) In section 108(1), for the words “ paragraph 21 of Schedule 1
to the 1974 Act” there are substituted the words “ paragraph 1 of
Schedule 9 to the Employment Protection (Consolidation) Act 1978 .

(8) In section 119(1), for the words “ Parts II and IV of this Act
apply ” there are substituted the words “ Part IV of this Act applies ”.

(9) In section 119, the following subsection is added at the end—

“(17) Schedule 13 to the Employment Protection (Consolida-
tion) Act 1978 and, so far as they modify that Schedule, any
order under section 7 of that Act and any regulations under
paragraph 20 of that Schedule, shall have effect for the pur-
poses of this section in determining for what period an employee
has been continuously employed; and,. for the purposes of
any proceedings brought under or by virtue of this Act, a
person’s employment during any period shall, unless the con-
trary is shown, be presumed to have been continuous.”.

(10) In section 121(5), for the words * Schedule 3 to the Redun-
dancy Payments Act 1965” there are substituted the words
‘1‘9S7c8h?’dule 5 to the Employment Protection (Consolidation) Act
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(11) In section 121(6) and (7), for the words * section 41(3) of the
Redundancy Payments Act 1965 ” there are substituted the words
‘1‘ 9s7e§t’1’on 111(3) of the Employment Protection (Consolidation) Act

(12) In section 125(1) for the words from the beginning to * Part
III of that Schedule ” there are substituted the words “ The pro-
vg§iogs of the 1974 Act specified in Part III of Schedule 16 to
this Act ™.

(13) In section 126(1), for the words “ paragraph 5 of Schedule 1
to the 1974 Act” there are substituted the words *section 55 of
the Employment Protection (Consolidation) Act 1978 ™.

New Towns (Amendment) Act 1976 (c. 68)
24. In section 13 of the New Towns (Amendment) Act 1976-—

(a) in subsection (5), for the words ‘‘ Schedule 1 to the Contracts
of Employment Act 1972 ” there are substituted the words
“ Schedule 13 to the Employment Protection (Consolidation)
Act 1978 ;

(b) in subsection (6), for the words “section 13 of the Redun-
dancy Payments Act 1965 > there are substituted the words
“section 94 of the Employment Protection (Consolidation)
Act 1978 ™.

Race Relations Act 1976 (¢.74)

25.—(1) The Race Relations Act 1976 shall be amended in accord-
ance with the following provisions of this paragraph.

(2) In section 56(2) for the words “ paragraph 20 of Schedule 1
to the Trade Union and Labour Relations Act 1974 ” there are sub-
stituted the words * section 75 of the Employment Protection (Con-
solidation) Act 1978 ™.

(3) In section 66(7) for the words “ paragraph 21 of Schedule 1
to the Trade Union and Labour Relations Act 1974 there are
substituted the words * paragraph 1 of Schedule 9 to the Employ-
ment Protection (Consolidation) Act 1978 .

(4) In paragraph 11 of Schedule 2—

(@) in sub-paragraph (3) for the words * the Redundancy Pay-
ments Act 1965 ” there are substituted the words “ Part VI
of the Employment Protection (Consolidation) Act 1978 " ;

(b) for sub-paragraph (4)(@) and (b) there is substituted the
following paragraph—

“(a) the Employment Protection (Consolidation) Act
1978 except Part VI of that Act; ”.

Development of Rural Wales Act 1976 (c. 75)

26. In both paragraph 6 of Schedule 2 and paragraph 6 of
Schedule 6 to the Development of Rural Wales Act 1976, for sub-

paragraphs (@), (b) and (c) there are substituted the words *the

Employment Protection (Consolidation) Act 1978 .

Sca. 16
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Scu. 16 Dock Work Regulation Act 1976 (c. 79)

27.—(1) In section 14(7) of the Dock Work Regulation Act 1976
for the words * subsections (1), (5) and (6) above ” there are sub-
stituted the words “ subsection (6) above .

(2) In paragraph 17(1) of Schedule 1 to the said Act of 1976,
for the words * Schedule 1 to the Contracts of Employment Act
1972 * there are substituted the words * Schedule 13 to the Employ-
ment Protection (Consolidation) Act 1978 ™.

Aircraft and Shipbuilding Industries Act 1977 (c. 3)

28. In both section 49(10) and section50(3)(b) of the Aircraft
and Shipbuilding Industries Act 1977, for the words *“a tribunal
established under section 12 of the Industrial Training Act 1964 or,
as the case may require” there are substituted the words * an
industrial tribunal or, as the case may require, a tribunal estab-
lished under .

Social Security (Miscellaneous Provisions) Act 1977 (c. 5)

29. In section 18 of the Social Security (Miscellaneous Provisions)
Act 1977—

(@ in subsection (1)(c), for ‘“ Act 1975 there shall be sub-
stituted ‘‘ (Consolidation) Act 1978 7 ;

(b) in subsection (2)a), for the words “ section 43 of the
Employment Protection Act 1975 ” there are substituted the
words “section 40 of the Employment Protection (Con-
solidation) Act 1978 ;

() in subsection (2)(b), for * 64(3)(@)*’ and “ 45(1) ” there are
substituted “ 122(3)(@) ” and ** 42(1) ” respectively ;

(d) in subsection (2)(e), for the words ‘‘ that Act” there are

sg‘t;stituted the words * the Employment Protection Act
1975 ™.

New Towns (Scotland) Act 1977 (c. 16)

30. In section 3(6) of the New Towns (Scotland) Act 1977 for
paragraphs (a), (b) and (¢) there are substituted the words “Parts
{9 %/;’V and VI of the Employment Protection (Consolidation) Act

Housing (Homeless Persons) Act 1977 (c. 48)
31. In section 14(4) of the Housing (Homeless Persons) Act 1977—
(@) in paragraph (a), for the words “ section 13 of the Redun-
dancy Payments Act 1965 * there are substituted the words

*“section 94 of the Employment Protection (Consolidation)
Act 1978 7 ;

(b) in paragraph (b), for the words “ Schedule 1 to the Contracts
of Employment Act 1972 there are substituted the words
*“ Schedule 13 to the said Act of 1978 ”, and the words
“sections 1 and 2 of ” shall cease to have effect.
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National Health Service Act 1977 (c. 49)

32. In paragraph 13(1)(b) of Schedule 14 to the National Health
Service Act 1977, the reference to paragraph 106 of Schedule 4 to
the National Health Service Reorganisation Act 1973 shall cease to
have effect, and, accordingly, for that reference to paragraph 106
f.ihelre41s substituted a reference to paragraph 107 of the said Sche-

ule 4.

Scotland Act 1978 (c. 00)
33. In section 33 of the Scotland Act 1978—
(@) in subsection (1), for paragraphs (@) and (b) there is substi-
tuted the following paragraph—

“ (@) Parts I (so far as it relates to itemised pay state-
ments), II, III (except section 44), V, VIII and IX and
section 53 of the Employment Protection (Consolidation)
Act 1978 ; and ”,

and for the words *section 121 of the Employment Pro-
tection Act 1975 there are substituted the words “ section
138 of the Employment Protection (Consolidation) Act
1978 ;

(b) in subsection (2), for the words “paragraph 21(5)(c) of
Schedule 1 to the Act of 1974 there are substituted the
words * paragraph 1(5)(c) of Schedule 9 to the Employment
Protection (Consolidation) Act 1978 .

House of Commons (Administration) Act 1978 (c.36)

34. In paragraph 1 of Schedule 2 to the House of Commons
(Administration) Act 1978, after the words “ the Employment Pro-
tection Act 1975 ” there are inserted the words * and section 139 of
the Employment Protection (Consolidation) Act 1978 .
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SCHEDULE 17
REPEALS
Chapter Short title Extent of repeal
1964 c. 16. Ind%strial Training Act | Section 12(2B), (3) and (4).
1964.
1965 c. 62. Redundancy Payments | Sections 1 to 26.
Act 1965. Sections 30 to 44,

Sections 46 to 55 except section
55(6)().

Sections 56 to 58.

In section 59, subsection (2)
and in subsection (3) the
words * except the last pre-
ceding section .

Schedules 1 to 9.

1967 c. 17. Iron and Steel Act 1967. | In section 31, in subsection (3),
paragraph (¢) and all the
words following paragraph
(¢), and subsections (4)(b)
and (6).

1967 c. 28. Superannuation (Miscel- | Section 9.

laneous Provisions) Act
1967.

1968 c. 13. National Loans Act 1968. | In Schedule 1, the paragraph
relating to the Redundancy
Payments Act 1965.

1969 c. 8. Redundancy Rebates Act | The whole Act.

1969.

1969 c. 48. Post Office Act 1969. In Schedule 9, paragraph 34.

1970 c. 41. Equal Pay Act 1970. Section 2(7).

1971 c. 75. Civil Aviation Act 1971. | In Schedule 9, paragraph 2.

1972 c. 11. Superannuation Act 1972. | In Sdchedule 6, paragraphs 54
and 55.

1972 c. 53. Contracts of Employment | The whole Act.

Act 1972,
1972 c. 54. British Library Act 1972. | In paragraph 13(2) of the
Schedule, the definition of
““ the Act of 1963 .
1972 ¢. 58. National Health Service | In Schedule 6, paragraph 130.
{Scotland) Act 1972.

1973 c. 32. National Health Service | In Schedule 4, paragraph 106.
Reorganisation Act
1973.

1973 c. 38. Social Security Act 1973. | In Schedule 27, paragraphs 54
to 59.

1973 c. 50. Employment and Training | In Schedule 2 in Part I, para-

Act 1973.. graph 15.
1974 c. 52. Trade Union and Labour | In section 1(2), paragraphs (b)

Relations Act 1974.

and (c) and, in paragraph (d),
the references to sections 146,
148, 149, 150 and 151 of the
1971 Act. ..

In section 30(1), the definitions
of ¢ dismissal procedures
agreement ”*,  position ” and
[11 job ”.
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Chapter

Short title

Extent of repeal

1974 c. 52—
cont.

1975 ¢. 18.

1975 c. 60.
1975 ¢. 71.

Trade Union and Labour
Relations Act 1974—
cont.

Social Security (Conse-
quential Provisions) Act
1975.

Social Security Pensions
Act 1975.

Employment Protection
Act 1975.

In Schedule 1, paragraphs 4 to
16, 17(1), 18, 20 to 27 and 30,
in paragraph 32, sub-para-
graphs (1)(b) and (2)(b) to (e)
and, in paragraph 33, sub-
paragraphs (3)(c) and (d) and
(4A).

In Schedule 3, paragraph 16.

In Schedule 4, paragraphs 1, 3
and 6(4).

In Schedule 2, paragraphs 19
to 23,

Section 30(5).

Part II except section 40.
Section 108(2) to (8).
Section 109.
Section 112.
In section 118(2), in paragraph
(a) the words * section 22
above or*” and * section 28
or, as the case may be,” and
paragraphs (b) and (¢).
In section 119—
subsection (2);
in subsection (3) the figures
from 22 to *“70";

in subsection (4) the figures
from “ 22 to *“ 81 ”*;

in subsection (5), the figures
from * 22 to “ 81 ”*;

in subsection (7) the figures
[} 22 s and (1] 29 99;

subsections (8) to (11);

in subsection (12) the figures
from “ 59 to ** 81 ™.

Section 120.

In section 121—
in subsection (1), the reference

to sections 47 and 63 to 69;
in subsection (5), the reference

to sections 47(3) and (4)

and 68(3) and (4);
subsection (8).

In section 122(1), the words
* Schedule 1 to the Contracts
of Employment Act 1972 and
Parts I and II of Schedule 1
to the 1974 Act®; and in
paragraph (d), the words
“paragraph 21(%)(c) of
Schedule 1 to the 1974 Act
and .
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Chapter

Short title

Extent of repeal

1975 c. 11—
cont.

1976 ¢, 7.

1976 c. 68.
1976 ¢, 71.

Employment Protection
Act 1975—cont.

Trade Union and Labour
Relations (Amendment)
Act 1976.

New Towns (Amendment)
Act 1976.

Supplementary  Benefits
Act 1976.

In section 122, subsection (3),
in subsection (4) the definition
of * civil employment claim
and in subsection (5) the
words from “and of the
Redundancy” to * employ-
ment claim ”’.

In section 123(2)(b) the words
(1] 28 or II.

In section 124, subsections (2)
to (4).

In section 126— .
in subsection (1), the defini-

tions of * guarantee pay-
ment” and ‘' maternity
VASH
subsections (3) and (5).

In section 127—

in subsection (1), paragraphs
(c) and (d);

in subsection (3)(g), the words
from * the following"” to
““also of ™.

In section 128—

in subsection (1), the words
“or of the 1974 Act so
far as it relates to unfair
dismissal ” and * and the
1974 Act”;

subsection (2);

in subsection (3), the words
‘“and the relevant provi-
sions of the 1974 Act"” in
both places where they
occur, and the words * or
the relevant provisions of
the 1974 Act "',

Section 129(2).

Schedules 2 to 6.

In Schedule 12--
In paragraph 1, the words

from * and ” to the end;

paragraphs 8 to 12.

In Schedule 16—
Parts I and II;
in Part III, paragraphs 8 to
. 30and 34;
in Part 1V, paragraph 14.

In Schedule 17, paragraphs 7 to
10, 16 and 17.

Section 1(e).

Section 3(5) and (6).

In section 13(5), the words
** sections 1 and 2 of ™.
In Schedule 7, paragraph 40.
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Chapter

Short title

Extent of repeal

1976 c. 74.
1976 c. 79.

1977 c. 5.

1977 ¢. 22.
1977 c. 38.
1977 c. 48.

Race Relations Act 1976.

Dock Work Regulation
Act 1976,

Social Security (Miscel-
laneous Provisions) Act
1977.

Redundancy Rebates Act
1977

Administration of Justice
Act 1977.

Housing (Homeless Per-
sons) Act 1977.

In Schedule 3, paragraphs 1(2),
(3) and (4).

In section 14, subsections (1) to
(5) and in subsection (6), para-
graph (@) and so much of
paragraph (b) as relates to
sections 22, 29, 61, 64, 65 and
70 of the Employment Protec-~
tion Act 1975.

In Schedule 1, paragraph 17(2).

Section 16.

The whole Act.

Section 6.

Section 32(11).

In section 14(4)(b), the words
““sections 1 and 2 of ™.
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