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ELIZABETH I

Insolvency Act 1986

1986 CHAPTER 45

An Act to consolidate the enactments relating to company
insolvency and winding up (including the winding up
of companies that are not insolvent, and of unregistered
companies); enactments relating to the insolvency and
bankruptcy of individuals; and other enactments
bearing on those two subject matters, including the
functions and qualification of insolvency practitioners,
the public administration of insolvency, the penalisation
and redress of malpractice and wrongdoing, and the

avoidance of certain transactions at an undervalue
[25th July 1986]

E IT ENACTED by the Queen’s most Excellent Majesty, by and
B with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament

assembled, and by the authority of the same, as follows:—

THE FIRST GROUP OF PARTS
CoMPANY INSOLVENCY ; CoMPANIES WINDING UP
ParT 1
COMPANY VOLUNTARY ARRANGEMENTS
The proposal

1.—(1) The directors of a company (other than one for which Those
an administration order is in force, or which is being wound up) who may
may make a proposal under this Part to the company and to Propose an
its creditors for a composition in satisfaction of its debts or a 2rrangement.
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where
nominee

is not the
liquidator or
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trator.
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scheme of arrangement of its affairs (from here on referred to, in
either case, as a “ voluntary arrangement >).

(2) A proposal under this Part is one which provides for
some person (“ the nominee *’) to act in relation to the voluntary
arrangement either as trustee or otherwise for the purpose of
supervising its implementation; and the nominee must be a
person who is qualified to act as an insolvency practitioner in
relation to the company.

(3) Such a proposal may also be made—

(a) where an administration order is in force in relation
to the company, by the administrator, and

(b) where the company is being wound up, by the liqui-
dator.

2.—(1) This section applies where the nominee under section
1 is not the liquidator or administrator of the company.

(2) The nominee shall, within 28 days (or such longer period
as the court may allow) after he is given notice of the proposal
for a voluntary arrangement, submit a report to the court
stating—

(a) whether, in his opinion, meetings of the company and
of its creditors should be summoned to consider the
proposal, and '

(b) if in his opinion such meetings should be summoned,
the date on which, and time and place at which, he
proposes the meetings should be held.

(3) For the purposes of enabling the nominee to prepare his
report, the person intending to make the proposal shall submit
to the nominee—

(@) a document setting out the terms of the proposed volun-
tary arrangement, and
(b) a statement of the company’s affairs containing—

(i) such particulars of its creditors and of its debts
and other liabilities and of its assets as may be pre-
scribed, and

(i) such other information as may be prescribed.

(4) The court may, on an application made by the person
intending to make the proposal, in a case where the nominee
has failed to submit the report required by this section, direct
that the nominee be replaced as such by another person qualified
to act as an insolvency practitioner in relation to the company.
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ParT 1
dator or administrator, and it has been reported to the court Summoning
that such meetings as are mentioned in section 2(2) should be of meetings.
summoned, the person making the report shall (unless the court

otherwise directs) summon those meetings for the time, date

and place proposed in the report.

(2) Where the nominee is the liquidator or administrator, he
shall summon meetings of the company and of its creditors to
consider the proposal for such a time, date and place as he
thinks fit.

(3) The persons to be summoned to a creditors’ meeting under
this section are every creditor of the company of whose claim
and address the person summoning the meeting is aware.

Consideration and implementation of proposal

4.—(1) The meetings summoned under section 3 shall decide Decisions of
whether to approve the proposed voluntary arrangement (with P¢ctio8%
or without modifications).

(2) The modifications may include one conferring the func-

tions proposed to be conferred on the nominee on another per-

son qualified to act as an insolvency practitioner in relation to
the company.

But they shall not include any modification by virtue of which
the proposal ceases to be a proposal such as is mentioned in
section 1.

(3) A meeting so summoned shall not approve any proposal
or modification which affects the right of a secured creditor of
the company to enforce his security, except with the concurrence
of the creditor concerned.

(4) Subject as follows, a meeting so summoned shall not
approve any proposal or modification under which—

(@) any preferential debt of the company is to be paid other-
wise than in priority to such of its debts as are not
preferential debts, or

(b) a preferential creditor of the company is to be paid an
amount in respect of a preferential debt that bears to
that debt a smaller proportion than is borne to another
preferential debt by the amount that is to be paid in
respect of that other debt.

However, the meeting may approve such a proposal or modi-
fication with the concurrence of the preferent:al creditor con-
cerned.
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Part 1 (5) Subject as above, each of the meetings shall be conducted
in accordance with the rules.

(6) After the conclusion of either meeting in accordance with
the rules, the chairman of the meeting shall report the result
of the meeting to the court, and, immediately after reporting
to the court, shall give notice of the result of the meeting to such
persons as may be prescribed.

(7) References in this section to preferential debts and pre-
ferential creditors are to be read in accordance with section
386 in Part XII of this Act.

Effect of 5.—(1) This section has effect where each of the meetings

approval. summoned under section 3 approves the proposed voluntary
arrangement either with the same modifications or without modi-
fications.

(2) The approved voluntary arrangement—

(a) takes effect as if made by the company at the creditors’
meeting, and

(b) binds every person who in accordance with the rules
had notice of, and was entitled to vote at, that meeting
(whether or not he was present or represented at the
meeting) as if he were a party to the voluntary arrange-
ment.

(3) Subject as follows, if the company is being wound up or
an administration order is in force, the court may do one or
both of the following, namely—

(a) by order stay or sist all proceedings in the winding up
or discharge the administration order ;

(b) give such directions with respect to the conduct of the
winding up or the administration as it thinks appro-
priate for facilitating the implementation of the ap-
proved voluntary arrangement.

(4) The court shall not make an order under subsection (3)
(a)—

(a) at any time before the end of the period of 28 days
beginning with the first day on which each of the reports
required by section 4(6) has been made to the court, or

(b) at any time when an application under the next section or
an appeal in respect of such an application is pending,
or at any time in the period within which such an
appeal may be brought.
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6.—(1) Subject to this section, an application to the court  ParrI
may be made, by any of the persons specified below, on one or Challenge of
both of the following grounds, namely— decisions.

(@) that a voluntary arrangement approved at the meetings
summoned under section 3 unfairly prejudices the
interests of a creditor, member or contributory of the
company ;

(b) that there has been some material irregularity at or in
relation to either of the meetings.

(2) The persons who may apply under this section are—

(a) a person entitled, in accordance with the rules, to vote
at either of the meetings ;

(b) the nominee or any person who has replaced him under
section 2(4) or 4(2) ; and

(c) if the company is being wound up or an administration
order is in force, the liquidator or administrator.

(3) An application under this section shall not be made after
the end of the period of 28 days beginning with the first day on
which each of the reports required by section 4(6) has been made
to the court.

(4) Where on such an application the court is satisfied as to
either of the grounds mentioned in subsection (1), it may do one
or both of the following, namely—

(a) revoke or suspend the approvals given by the meetings
or, in a case falling within subsection (1)(b), any
approval given by the meeting in question ;

(b) give a direction to any person for the summoning of
further meetings to consider any revised proposal the
person who made the original proposal may make or,
in a case falling within subsection (1)(b), a further
company or (as the case may be) creditors’ meeting
to reconsider the original proposal.

(5) Where at any time after giving a direction under sub-
section (4)(b) for the summoning of meetings to consider a
revised proposal the court is satisfied that the person who made
the original proposal does not intend to submit a revised pro-
posal, the court shall revoke the direction and revoke or suspend
any approval given at the previous meetings.

(6) In a case where the court, on an application under this
section with respect to any meeting—
(a) gives a direction under subsection (4)(b), or

(b) revokes or suspends an approval under subsection (4)(a)
or (5),
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Parr1  the court may give such supplemental directions as it thinks fit
and, in particular, directions with respect to things done since
the meeting under any voluntary arrangement approved by the
meeting.

(7) Except in pursuance of the preceding provisions of this
section, an approval given at a meeting summoned under section
3 is not invalidated by any irregularity at or in relation to the

meeting.
Implementa- 7—(1) This section applies where a voluntary arrangement
tion of approved by the meetings summoned under section 3 has taken
proposal, effect.

(2) The person who is for the time being carrying out in rela-
tion to the voluntary arrangement the functions conferred—
(a) by virtue of the approval on the nominee, or
(b) by virtue of section 2(4) or 4(2) on a person other than
the nominee,

shall be known as the supervisor of the voluntary arrangement.

(3) If any of the company’s creditors or any other person is
dissatisfied by any act, omission or decision of the supervisor,
he may apply to the court; and on the application the court
may—

(@ confirm, reverse or modify any act or decision of the
supervisor,

(b) give him directions, or

(c) make such other order as it thinks fit.

(4) The supervisor—

(@) may apply to the court for directions in relation to any
particular matter arising under the voluntary arrange-
ment, and

(b) is included among the persons who may apply to the
court for the winding up of the company or for an
administration order to be made in relation to it.

(5) The court may, whenever—

(@) it is expedient to appoint a person to carry out the
functions of the supervisor, and

(b) it is inexpedient, difficult or impracticable for an
appointment to be made without the assistance of the
court,

make an order appointing a person who is qualified to act as an

insolvency practitioner in relation to the company, either in
substitution for the existing supervisor or to fill a vacancy.
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(6) The power conferred by subsection (5) is exercisable so as  PartI
to increase the number of persons exercising the functions of
supervisor or, where there is more than one person exercising
those functions, so as to replace one or more of those persons.

PArT 11
ADMINISTRATION ORDERS
Making etc. of administration order

8.—(1) Subject to this section, if the court— Power of

(@) is satisfied that a company is or is likely to become 003“ to make
unable to pay its debts (within the meaning given to °“°"
that expression by section 123 of this Act), and

(b) considers that the making of an order under this section
would be likely to achieve one or more of the purposes
mentioned below,

the court may make an administration order in relation to the
company.

(2) An administration order is an order directing that, during
the period for which the order is in force, the affairs, business
and property of the company shall be managed by a person
(“ the administrator ) appointed for the purpose by the court.

(3) The purposes for whose achievement an administration
order may be made are—

() the survival of the company, and the whole or any part
of its undertaking, as a going concern ;

(b) the approval of a voluntary arrangement under Part 1;

(¢) the sanctioning under section 425 of the Companies
Act of a compromise or arrangement between the com-
pany and any such persons as are mentioned in that
section ; and

(d) a more advantageous realisation of the company’s
assets than would be effected on a winding up ;

and the order shall specify the purpose or purposes for which it
is made.

(4) An administration order shall not be made in relation to
a company after it has gone into liquidation, nor where it is—

(@) an insurance company within the meaning of the Insur- 1987 ¢. 50.
ance Companies Act 1982, or

(b) a recognised bank or licensed institution within the
meaning of the Banking Act 1979, or an institution to 1979 ¢. 37.
which sections 16 and 18 of that Act apply as if it were
a licensed institution.
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9.—(1) An application to the court for an administration
order shall be by petition presented either by the company or
the directors, or by a creditor or creditors (including any contin-
gent or prospective creditor or creditors), or by all or any of
those parties, together or separately.

(2) Where a petition is presented to the court—

(@) notice of the petition shall be given forthwith to any
person who has appointed, or is or may be entitled
to appoint, an administrative receiver of the company,
and to such other persons as may be prescribed, and

(b) the petition shall not be withdrawn except with the
leave of the court.

(3) Where the court is satisfied that there is an administrative
receiver of the company, the court shall dismiss the petition
unless it is also satisfied either—

(a) that the person by whom or on whose behalf the re-
ceiver was appointed has consented to the making of
the order, or

(b) that, if an administration order were made, any security
by virtue of which the receiver was appointed would—

(i) be liable to be released or discharged under
sections 238 to 240 in Part VI (transactions at an
undervalue and preferences),

(i) be avoided under section 245 in that Part
(avoidance of floating charges), or

(iii) be challengeable under section 242 (gratui-
tous alienations) or 243 (unfair preferences) in that
Part, or under any rule of law in Scotland.

(4) Subject to subsection (3), on hearing a petition the court
may dismiss it, or adjourn the hearing conditionally or uncon-
ditionally, or make an interim order or any other order that it
thinks fit.

(5) Without prejudice to the generality of subsection (4), an
interim order under that subsection may restrict the exercise of
any powers of the directors or of the company (whether by
reference to the consent of the court or of a person qualified to
act as an insolvency practitioner in relation to the company, or
otherwise).

10.—(1) During the period beginning with the presentation of
a petition for an administration order and ending with the mak-
ing of such an order or the dismissal of the petition—

(@) no resolution may be passed or order made for the
winding up of the company ;
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(b) no steps may be taken to enforce any security over the
company’s property, or to repossess goods in the com-
pany’s possession under any hire-purchase agreement,
except with the leave of the court and subject to such
terms as the court may impose ; and

(c) no other proceedings and no execution or other legal
process may be commenced or continued, and no dis-
tress may be levied, against the company or its property
except with the leave of the court and subject to such
terms as aforesaid.

(2) Nothing in subsection (1) requires the leave of the court—

(@) for the presentation of a petition for the winding up of
the company,

(b) for the appointment of an administrative receiver of
the company, or

(c) for the carrying out by such a receiver (whenever ap-
pointed) of any of his functions.

(3) Where—

(a@) a petition for an administration order is presented at a
time when there is an administrative receiver of the
company, and

(b) the person by or on whose behalf the receiver was
appointed has not consented to the making of the order,

the period mentioned in subsection (1) is deemed not to begin
unless and until that person so consents.

(4) References in this section and the next to hire-purchase
agreements include conditional sale agreements, chattel leasing
agreements and retention of title agreements.

(5) In the application of this section and the next to Scotland,
references to execution being commenced or continued include
references to diligence being carried out or continued, and ref-
erences to distress being levied shall be omitted.

11.—(1) On the making of an administration order—
(@) any petition for the winding up of the company shal
be dismissed, and

(b) any administrative receiver of the company shall vacate
office.

(2) Where an administration order has been made, any re-
ceiver of part of the company’s property shall vacate office on
being required to do so by the administrator.

Part II

Effect of
1 order.



10

Part IT

Notification
of order.

c.45 Insolvency Act 1986

(3) During the period for which an administration order is in
force—

(@) no resolution may be passed or order made for the wind-
ing up of the company ;

(b) no administrative receiver of the company may be ap-
pointed ;

(c) no other steps may be taken to enforce any security
over the company’s property, or to repossess goods in
the company’s possession under any hire-purchase
agreement, except with the consent of the administrator
or the leave of the court and subject (where the court
gives leave) to such terms as the court may impose;
and

(d) no other proceedings and no execution or other legal
process may be commenced or continued, and no dis-
tress may be levied, against the company or its property

" except with the consent of the administrator or the leave
of the court and subject (where the court gives leave)
to such. terms as aforesaid.

(4) Where at any time an administrative receiver of the com-
pany has vacated office under subsection (1){(b), or a receiver
of part of the company’s property has vacated office under sub-
section (2)—

(@) his remuneration and any expenses properly incurred
by him, and

(b) any indemnity to which he is entitled out of the assets
of the company,

shall be charged on and (subject to subsection (3) above) paid
out of any property of the company which was in his custody or
under his control at that time in priority to any security held by
the person by or on whose behalf he was appointed.

(5) Neither an administrative receiver who vacates office undet
subsection (1)(b) nor a receiver who vacates office under sub-
section (2) is required on or after so vacating office to take any
steps for the purpose of complying with any duty imposed on
him by section 40 or 59 of this Act (duty to pay preferential
creditors).

12.—(1) Every invoice, order for goods or business letter
which, at a time when an administration order is in force in
relation to a company, is issued by or on behalf of the company
or the administrator, being a document on or in which the com-
pany’s name appears, shall also contain the administrator’s name
and a statement that the affairs, business and property of the
company are being managed by the administrator.
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(2) If default is made in complying with this section, the com-  PArtII
pany and any of the following persons who without reasonable
excuse authorises or permits the default, namely, the administra-
tor and any officer of the company, is liable to a fine.

Administrators

13.—(1) The administrator of a company shall be appointed Appointment
either by the administration order or by an order under the next of
adminis-
subsection. trator.

(2) If a vacancy occurs by death, resignation or otherwise in
the office of the administrator, the court may by order fill the
vacancy.

(3) An application for an order under subsection (2) may be
made—

(a) by any continuing administrator of the company ; or

(b) where there is no such administrator, by a creditors’
committee established under section 26 below ; or

(c) where there is no such administrator and no such com-
mittee, by the company or the directors or by any
creditor or creditors of the company.

14.—(1) The administrator of a company— General
(@ may do all such things as may be necessary for the POV
management of the affairs, business and property of
the company, and
(b) without prejudice to the generality of paragraph (a), has
the powers specified in Schedule 1 to this Act;
and in the application of that Schedule to the administrator of
a company the words “ he ” and “ him ” refer to the administra-
tor.

(2) The administrator also has power—

(@) to remove any director of the company and to appoint
any person to be a director of it, whether to fill a
vacancy or otherwise, and

(b) to call any meeting of the members or creditors of the
company.

(3) The administrator may apply to the court for directions
in relation to any particular matter arising in connection with
the carrying out of his functions.
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(4) Any power conferred on the company or its officers,
whether by this Act or the Companies Act or by the memoran-
dum or articles of association, which could be exercised in such
a way as to interfere with the exercise by the administrator of
his powers is not exercisable except with the consent of the
administrator, which may be given either generally or in relation
to particular cases.

(5) In exercising his powers the administrator is deemed to
act as the company’s agent.

(6) A person dealing with the administrator in good faith and
for value is not concerned to inquire whether the administrator
is acting within his powers.

15.—(1) The administrator of a company may dispose of
or otherwise exercise his powers in relation to any property of
the company which is subject to a security to which this sub-
section applies as if the property were not subject to the security.

(2) Where, on an application by the administrator, the court is
satisfied that the disposal (with or without other assets) of—

(@) any property of the company subject to a security to
which this subsection applies, or

(b) any goods in the possession of the company under a hire-
purchase agreement,

would be likely to promote the purpose or one or more of the
purposes specified in the administration order, the court may by
order authorise the administrator to dispose of the property as if
it were not subject to the security or to dispose of the goods as if
all rights of the owner under the hire-purchase agreement were
vested in the company.

(3) Subsection (1) applies to any security which, as created,
was a floating charge ; and subsection (2) applies to any other
security.

(4) Where property is disposed of under subsection (1), the
holder of the security has the same priority in respect of any
property of the company directly or indirectly representing the
property disposed of as he would have had in respect of the
property subject to the security.

(5) It shall be a condition of an order under subsection (2)
that—
(@) the net proceeds of the disposal, and

(b) where those proceeds are less than such amount as may
be determined by the court to be the net amount
which would be realised on a sale of the property or
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goods in the open market by a willing vendor, such
sums as may be required to make good the deficiency,

shall be applied towards discharging the sums secured by the
security or payable under the hire-purchase agreement.

(6) Where a condition imposed in pursuance of subsection
(5) relates to two or more securities, that condition requires the
net proceeds of the disposal and, where paragraph (b) of that
subsection applies, the sums mentioned in that paragraph to be
applied towards discharging the sums secured by those securities
in the order of their priorities.

(7) An office copy of an order under subsection (2) shall, within
14 days after the making of the order, be sent by the administra-
tor to the registrar of companies.

(8) If the administrator without reasonable excuse fails to
comply with subsection (7), he is liable to a fine and, for con-
tinued contravention, to a daily default fine.

(9) References in this section to hire-purchase agreements
include conditional sale agreements, chattel leasing agreements
and retention of title agreements.

16.

PartT I

application to Scotland, the administrator shall grant to thes. 15in
disponee an appropriate document of transfer or conveyance Scotland.

of the property, and—
{(a) that document, or
(b) where any recording, intimation or registration of the
document is a legal requirement for completion of
title to the property, that recording, intimation or
registration,

has the effect of disencumbering the property of or, as the case
may be, freeing the property from the security.

(2) Where goods in the possession of the company under a
hire-purchase agreement, conditional sale agreement, chattel
leasing agreement or retention of title agreement are disposed
of under section 15 in its application to Scotland, the disposal
has the effect of extinguishing, as against the disponee, all rights
of the owner of the goods under the agreement.

17.—(1) The administrator of a company shall, on his appoint- General
ment, take into his custody or under his control all the property duties

to which the company is or appears to be entitled.
B

13

(1) Where property is disposed of under section 15 in its Operation of
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(2) The administrator shall manage the affairs, business and
property of the company—

(@) at any time before proposals have been approved (with
or without modifications) under section 24 below, in
accordance with any directions given by the court, and

(b) at any time after proposals have been so approved, in
accordance with those proposals as from time to time
revised, whether by him or a predecessor of his.

(3) The administrator shall summon a meeting of the com-
pany’s creditors if—

(a) he is requested, in accordance with the rules, to do so

by one-tenth, in value, of the company’s creditors, or

(b) he is directed to do so by the court.

18.—(1) The administrator of a company may at any time
apply to the court for the administration order to be discharged,
or to be varied so as to specify an additional purpose.

(2) The administrator shall make an application under this
section if—

(a) it appears to him that the purpose or each of the pur-
poses specified in the order either has been achieved
or is incapable of achievement, or

(b) he is required to do so by a meeting of the company’s
creditors summoned for the purpose in accordance
with the rules.

(3) On the hearing of an application under this section, the
court may by order discharge or vary the administration order
and make such consequential provision as it thinks fit, or adjourn
the hearing conditionally or unconditionally, or make an interim
order or any other order it thinks fit.

(4) Where the administration order is discharged or varied
the administrator shall, within 14 days after the making of the
order effecting the discharge or variation, send an office copy
of that order to the registrar of companies.

(5) If the administrator without reasonable excuse fails to
comply with subsection (4), he is liable to a fine and, for con-
tinued contravention, to a daily default fine.

19.—(1) The administrator of a company may at any time
be removed from office by order of the court and may, in the
prescribed circumstances, resign his office by giving notice of
his resignation to the court.
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(2) The administrator shall vacate office if—

(@) he ceases to be qualified to act as an insolvency prac-
titioner in relation to the company, or

(b) the administration order is discharged.

(3) Where at any time a person ceases to be administrator, the
next two subsections apply.

(4) His remuneration and any expenses properly incurred by
him shall be charged on and paid out of any property of the
company which is in his custody or under his control at that
time in priority to any security to which section 15(1) then
applies.

(5) Any sums payable in respect of debts or liabilities incurred,
while he was administrator, under contracts entered into or
contracts of employment adopted by him or a predecessor of
his in the carrying out of his or the predecessor’s functions shall
be charged on and paid out of any such property as is mentioned
in subsection (4) in priority to any charge arising under that
subsection.

For this purpose, the administrator is not to be taken to have

adopted a contract of employment by reason of anything done
or omitted to be done within 14 days after his appointment.

PArT II

20.—(1) A person who has ceased to be the administrator gejease of
of a company has his release with effect from the following adminis-

time, that is to say—
(@) in the case of a person who has died, the time at which
notice is given to the court in accordance with the
rules that he has ceased to hold office ;

(b) in any other case, such time as the court may determine.

(2) Where a person has his release under this section, he is,
with effect from the time specified above, discharged from all
liability both in respect of acts or omissions of his in the ad-
ministration and otherwise in relation to his conduct as ad-
ministrator.

(3) However, nothing in this section prevents the exercise, in
relation to a person who has had his release as above, of the
court’s powers under section 212 in Chapter X of Part IV
(summary remedy against delinquent directors, liquidators, etc.).

Ascertainment and investigation of company’s affairs

21.—(1) Where an administration order has been made, the Information
to be given by
adminis-

administrator shall—

trator.

(@) forthwith send to the company and publish in the pre- trator.

scribed manner a notice of the order, and
B2

135
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(b) within 28 days after the making of the order, unless
the court otherwise directs, send such a notice to all
creditors of the company (so far as he is aware of their
addresses).

(2) Where an administration order has been made, the ad-
ministrator shall also, within 14 days after the making of the
order, send an office copy of the order to the registrar of com-
panies and to such other persons as may be prescribed.

(3) If the administrator without reasonable excuse fails to
comply with this section, he is liable to a fine and, for continued
contravention, to a daily default fine.

22.—(1) Where an administration order has been made, the
administrator shall forthwith require some or all of the persons
mentioned below to make out and submit to him a statement
in the prescribed form as to the affairs of the company.

(2) The statement shall be verified by affidavit by the persons
required to submit it and shall show—
(@) particulars of the company’s assets, debts and liabili-
ties ;
(b) the names and addresses of its creditors ;
(c) the securities held by them respectively ;

(d) the dates when the securities were respectively given ;
and

(e) such further or other information as may be prescribed.

(3) The persons referred to in subsection (1) are—
(@) those who are or have been officers of the company ;

(b) those who have taken part in the company’s formation
at any time within one year before the date of the
administration order ;

(c¢) those who are in the company’s employment or have
been in its employment within that year, and are in
the administrator’s opinion capable of giving the in-
formation required ;

(d) those who are or have been within that year officers
of or in the employment of a company which is, or
within that year was, an officer of the company.

In this subsection “ employment ” includes employment under
a contract for services.

(4) Where any persons are required under this section to
submit a statement of affairs to the administrator, they shall
do so (subject to the next subsection) before the end of the
period of 21 days beginning with the day after that on which
the prescribed notice of the requirement is given to them by
the administrator.
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(5) The administrator, if he thinks fit, may— Part II

(@) at any time release a person from an obligation imposed
on him under subsection (1) or (2), or

(b) either when giving notice under subsection (4) or subse-
quently, extend the period so mentioned ;

and where the administrator has refused to exercise a power
conferred by this subsection, the court, if it thinks fit, may exer-
cise it.

(6) If a person without reasonable excuse fails to comply with

any obligation imposed under this section, he is liable to a fine
and, for continued contravention, to a daily default fine.

Administrator’s proposals

23.—(1) Where an administration order has been made, the Statement of
administrator shall, within 3 months (or such longer period as Proposals.
the court may allow) after the making of the order—

(@ send to the registrar of companies and (so far as he is
aware of their addresses) to all creditors a statement of
his proposals for achieving the purpose or purposes
specified in the order, and

(b) lay a copy of the statement before a meeting of the
company’s creditors summoned for the purpose on not
less than 14 days’ notice.

(2) The administrator shall also, within 3 months (or such
longer period as the court may allow) after the making of the
order, either—

(@) send a copy of the statement (so far as he is aware of
their addresses) to all members of the company, or

(b) publish in the prescribed manner a notice stating an ad-
dress to which members of the company should write
for copies of the statement to be sent to them free of
charge.

(3) If the administrator without reasonable excuse fails to
comply with this section, he is liable to a fine and, for continued
contravention, to a daily default fine.

24.—(1) A meeting of creditors summoned under section 23 Consideration

shall decide whether to approve the administrator’s proposals. ©f proposais
by creditore’

(2) The meeting may approve the proposals with modifications, meeting.
but shall not do so unless the administrator consents to each
modification.

(3) Subject as above, the meeting shall be conducted in accord-
ance with the rules.

B3
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(4) After the conclusion of the meeting in accordance with the
rules, the administrator shall report the result of the meeting to
the court and shall give notice of that result to the registrar of
companies and to such persons as may be prescribed.

(5) If a report is given to the court under subsection (4) that the
meeting has declined to approve the administrator’s proposals
(with or without modifications), the court may by order dis-
charge the administration order and make such consequential
provision as it thinks fit, or adjourn the hearing conditionally or
unconditionally, or make an interim order or any other order
that it thinks fit.

(6) Where the administration order is discharged, the adminis-
trator shall, within 14 days after the making of the order effecting
the discharge, send an office copy of that order to the registrar
of companies.

(7) If the administrator without reasonable excuse fails to
comply with subsection (6), he is liable to a fine and, for con-
tinued contravention, to a daily default fine.

25.—(1) This section applies where—
(a) proposals have been approved (with or without modifica-
tions) under section 24, and

(b) the administrator proposes to make revisions of those
proposals which appear to him substantial.

(2) The administrator shall—

(a) send to all creditors of the company (so far as he is aware
of their addresses) a statement in the prescribed form of
his proposed revisions, and

(b) lay a copy of the statement before a meeting of the com-
pany’s creditors summoned for the purpose on not less
than 14 days’ notice ;

and he shall not make the proposed revisions unless they are
approved by the meeting.

(3) The administrator shall also either—
(@) send a copy of the statement (so far as he is aware of
their addresses) to all members of the company, or
(b) publish in the prescribed manner a notice stating an
address to which members of the company should
write for copies of the statement to be sent to them free

of charge.

(4) The meeting of creditors may approve the proposed
revisions with modifications, but shall not do so unless the ad-
ministrator consents to each modification.
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(5) Subject as above, the meeting shall be conducted in accord-
ance with the rules.

(6) After the conclusion of the meeting in accordance with
the rules, the administrator shall give notice of the result of the
meeting to the registrar of companies and to such persons as
may be prescribed.

Miscellaneous

ParT I1

26.—(1) Where a meeting of creditors summoned under section creditors’
23 has approved the administrator’s proposals (with or without committee.

modifications), the meeting may, if it thinks fit, establish a com-
mittee (“the creditors’ committee ) to exercise the functions
conferred on it by or under this Act.

(2) If such a committee is established, the committee may, on
giving not less than 7 days’ notice, require the administrator to
attend before it at any reasonable time and furnish it with such
information relating to the carrying out of his functions as it
may reasonably require.

27.—(1) At any time when an administration order is in force, protection
a creditor or member of the company may apply to the court by of interests

petition for an order under this section on the ground—

(@) that the company’s affairs, business and property are
being or have been managed by the administrator in a
manner which is unfairly prejudicial to the interests of
its creditors or members generally, or of some part of
its creditors or members (including at least himself),
or

(b) that any actual or proposed act or omission of the
administrator is or would be so prejudicial.

(2) On an application for an order under this section the court
may, subject as follows, make such order as it thinks fit for
giving relief in respect of the matters complained of, or adjourn
the hearing conditionally or unconditionally, or make an interim
order or any other order that it thinks fit.

(3) An order under this section shall not prejudice or prevent—
(a) the implementation of a voluntary arrangement approved
under section 4 in Part I, or any compromise or
arrangement sanctioned under section 425 of the Com-
panies Act; or
(b) where the application for the order was made more than
28 days after the approval of any proposals or revised
proposals under section 24 or 25, the implementation
of those proposals or revised proposals.

B4

of creditors
and members.
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ParT II (4) Subject as above, an order under this section may in
particular—

(a) regulate the future management by the administrator
of the company’s affairs, business and property ;

(b) require the administrator to refrain from doing or con-
tinuing an act complained of by the petitioner, or to do
an act which the petitioner has complained he has
omitted to do;

(c) require the summoning of a meeting of creditors or
members for the purpose of considering such matters
as the court may direct ;

(d) discharge the administration order and make such con-
sequential provision as the court thinks fit.

(5) Nothing in section 15 or 16 is to be taken as prejudicing
applications to the court under this section.

(6) Where the administration order is discharged, the adminis-
trator shall, within 14 days after the making of the order efiect-
ing the discharge, send an office copy of that order to the
registrar of companies; and if without reasonable excuse he
fails to comply with this subsection, he is liable to a fine and,
for continued contravention, to a daily default fine.

ParT III
RECEIVERSHIP
CHAPTER 1

RECEIVERS AND MANAGERS (ENGLAND AND WALES)

Preliminary and general provisions

Extent of this 28. This Chapter does not apply to receivers appointed under
Chapter. Chapter II of this Part (Scotland).

Definitions. 29.—(1) 1t is hereby declared that, except where the context
otherwise requires—

(@ any reference in the Companies Act or this Act to a
receiver or manager of the property of a company, or
to a receiver of it, includes a receiver or manager, or
(as the case may be) a receiver of part only of that
property and a receiver only of the income arising
from the property or from part of it ; and

(b) any reference in the Companies Act or this Act to the

appointment of a receiver or manager under powers
contained in an instrument includes an appointment
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made under powers which, by virtue of any enactment,  Parr II
are implied in and have effect as if contained in an
instrument.

(2) In this Chapter “ administrative receiver ” means—

(@) a receiver or manager of the whole (or substantially
the whole) of a company’s property appointed by or
on behalf of the holders of any debentures of the com-
pany secured by a charge which, as created, was a
floating charge, or by such a charge and one or more
other securities ; or

(b) a person who would be such a receiver or manager but
for the appointment of some other person as the
receiver of part of the company’s property.

30. A body corporate is not qualified for appointment as Disquulifica-
receiver of the property of a company, and any body corporate tion of body

N . o 1e corporate
which acts as such a receiver is liable to a fine. From acting

as receiver.
31. If a person being an undischarged bankrupt acts as re- Disqualifica-
ceiver or manager of the property of a company on behalf of tion of

debenture holders, he is liable to imprisonment or a fine, or both. g;‘gﬁ?{f‘&rgﬁd

This does not apply to a receiver or a manager acting under an
appointment made by the court.

32. Where application is made to the court to appoint a Power for
receiver on behalf of the debenture holders or other creditors court {0

of a company which is being wound up by the court, the official 2%’5;_?{
receiver may be appointed. receiver.

Receivers and managers appointed out of court

33.—(1) The appointment of a person as a receiver or manager Time {rom

of a company’s property under powers contained in an instru- Which
ment— appointment

is effective.
(@) is of no effect unless it is accepted by that person before
the end of the business day next following that on which
the instrument of appointment is received by him or
on his behalf, and

(b) subject to this, is deemed to be made at the time at
which the instrument of appointment is so received.

(2) This section applies to the appointment of two or more
persons as joint receivers or managers of a company’s property
under powers contained in an instrument, subject to such modi-
fications as may be prescribed by the rules.
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34. Where the appointment of a person as the receiver or
manager of a company’s property under powers contained in an
instrument is discovered to be invalid (whether by virtue of the
invalidity of the instrument or otherwise), the court may order
the person by whom or on whose behalf the appointment was
made to indemnify the person appointed against any liability
which arises solely by reason of the invalidity of the appoint-
ment.

35.—(1) A receiver or manager of the property of a company
appointed under powers contained in an instrument, or the per-
sons by whom or on whose behalf a receiver or manager has
been so appointed, may apply to the court for directions in rela-
tion to any particular matter arising in connection with the per-
formance of the functions of the receiver or manager.

(2) On such an application, the court may give such directions,
or may make such order declaring the rights of persons before
the court or otherwise, as it thinks just.

36.—(1) The court may, on an application made by the liqui-
dator of a company, by order fix the amount to be paid by way
of remuneration to a person who, under powers contained in an
instrument, has been appointed receiver or manager of the com-

pany’s property.
(2) The court’s power under subsection (1), where no previous
order has been made with respect thereto under the subsection—

(a) extends to fixing the remuneration for any period before
the making of the order or the application for it,

(d) is exercisable notwithstanding that the receiver or mana-
ger has died or ceased to act before the making of the
order or the application, and

(¢) where the receiver or manager has been paid or has
retained for his remuneration for any period before
the making of the order any amount in excess of that
so fixed for that period, extends to requiring him or
his personal representatives to account for the excess
or such part of it as may be specified in the order.

But the power conferred by paragraph (c) shall not be exer-
cised as respects any period before the making of the application
for the order under this section, unless in the court’s opinion
there are special circumstances making it proper for the power
to be exercised.

(3) The court may from time to time on an application made

either by the liquidator or by the receiver or manager, vary or
amend an order made under subsection (1).
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37.—(1) A receiver or manager appointed under powers con-  Part III
tained in an instrument (other than an administrative receiver) Liability for
is, to the same extent as if he had been appointed by order of contracts, etc.
the court—

(@) personally liable on any contract entered into by him in
the performance of his functions (except in so far as
the contract otherwise provides) and on any contract
of employment adopted by him in the performance
of those functions, and

(b) entitled in respect of that liability to indemnity out of
the assets.

(2) For the purposes of subsection (1)(a), the receiver or mana-
ger is not to be taken to have adopted a contract of employment
by reason of anything done or omitted to be done within 14
days after his appointment.

(3) Subsection (1) does not limit any right to indemnity which
the receiver or manager would have apart from it, nor limit his
liability on contracts entered into without authority, nor confer
any right to indemnity in respect of that liability.

(4) Where at any time the receiver or manager so appointed
vacates office—
(@) his remuneration and any expenses properly incurred
by him, and
(b) any indemnity to which he is entitled out of the assets
of the company,
shall be charged on and paid out of any property of the com-
pany which is in his custody or under his control at that time in
priority to any charge or other security held by the person by
or on whose behalf he was appointed.

38.—(1) Except in the case of an administrative receiver, every Receivership
receiver or manager of a company’s property who has been ap- accounts to be
pointed under powers contained in an instrument shall deliver to delivered to
the registrar of companies for registration the requisite accounts """
of his receipts and payments.

(2) The accounts shall be delivered within one month (or such
longer period as the registrar may allow) after the expiration of
12 months from the date of his appointment and of every subse-
quent period of 6 months, and also within one month after he
ceases to act as receiver or manager.

(3) The requisite accounts shall be an abstract in the pre-
scribed form showing—

(a) receipts and payments during the relevant period of 12
or 6 months, or
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(b) where the receiver or manager ceases to act, receipts
and payments during the period from the end of the
period of 12 or 6 months to which the last preceding
abstract related (or, if no preceding abstract has been
delivered under this section, from the date of his ap-
pointment) up to the date of his so ceasing, and the
aggregate amount of receipts and payments during all
preceding periods since his appointment.

(4) In this section “ prescribed ” means prescribed by regu-
lations made by statutory instrument by the Secretary of State.

(5) A receiver or manager who makes default in complying
with this section is liable to a fine and, for continued contraven-
tion, to a daily default fine.

Provisions applicable to every receivership

39.—(1) When a receiver or manager of the property of a
company has been appointed, every invoice, order for goods or
business letter issued by or on behalf of the company or the
receiver or manager or the liquidator of the company, being
a document on or in which the company’s name appears, shall
contain a statement that a receiver or manager has been
appointed.

(2) If default is made in complying with this section, the com-
pany and any of the following persons, who knowingly and wil-
fully authorises or permits the default, namely, any officer of
the company, any liquidator of the company and any receiver or
manager, is liable to a fine.

40.—(1) The following applies, in the case of a company,
where a receiver is appointed on behalf of the holders of any
debentures of the company secured by a charge which, as creat-
ed, was a floating charge.

(2) If the company is not at the time in course of being wound
up, its preferential debts (within the meaning given to that
expression by section 386 in Part XII) shall be paid out of the
assets coming to the hands of the receiver in priority to any
claims for principal or interest in respect of the debentures.

(3) Payments made under this section shall be recouped, as
far as may be, out of the assets of the company available for
payment of general creditors.

41.—(1) If a receiver or manager of a company’s property—

(@ having made default in filing, delivering or making any
return, account or other document, or in giving any
notice, which a receiver or manager is by law required
to file, deliver, make or give, fails to make good the
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default within 14 days after the service on him of a
notice requiring him to do so, or

(b) having been appointed under powers contained in an
instrument, has, after being required at any time by the
liquidator of the company to do so, failed to render
proper accounts of his receipts and payments and to
vouch them and pay over to the liquidator the amount
properly payable to him,

the court may, on an application made for the purpose, make
an order directing the receiver or manager (as the case may
be) to make good the default within such time as may be speci-
fied in the order.

(2) In the case of the default mentioned in subsection (1){a),
application to the court may be made by any member or creditor
of the company or by the registrar of companies; and in the
case of the default mentioned in subsection (1)(b), the applica-
tion shall be made by the liquidator.

In either case the court’s order may provide that all costs of
and incidental to the application shall be borne by the receiver
or manager, as the case may be.

(3) Nothing in this section prejudices the operation of any
enactment imposing penalties on receivers in respect of any such
default as is mentioned in subsection (1).

Administrative receivers : general

42.

ParT I

(1) The powers conferred on the administrative receiver General

of a company by the debentures by virtue of which he was powers.

appointed are deemed to include (except in so far as they are
inconsistent with any of the provisions of those debentures) the
powers specified in Schedule 1 to this Act.

(2) In the application of Schedule 1 to the administrative
receiver of a company—

(a) the words “ he ” and “ him ” refer to the administrative
receiver, and

(b) references to the property of the company are to the
property of which he is or, but for the appointment of
some other person as the receiver of part of the com-
pany’s property, would be the receiver or manager.

(3) A person dealing with the administrative receiver in good
faith and for value is not concerned to inquire whether the re-
ceiver is acting within his powers.

43.

(1) Where, on an application by the administrative re- Power to

ceiver, the court is satisfied that the disposal (with or without dispose of

other assets) of any relevant property which is subject to a

charged
property, etc,
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security would be likely to promote a more advantageous rea-
lisation of the company’s assets than would otherwise be effected,
the court may by order authorise the administrative receiver to
dispose of the property as if it were not subject to the security.

(2) Subsection (1) does not apply in the case of any security
held by the person by or on whose behalf the administrative
receiver was appointed, or of any security to which a security so
held has priority.

(3) It shall be a condition of an order under this section that—

(a) the net proceeds of the disposal, and
(b) where those proceeds are less than such amount as may
be determined by the court to be the net amount which
would be realised on a sale of the property in the open
market by a willing vendor, such sums as may be
required to make good the deficiency,
shall be applied towards discharging the sums secured by the
security.

(4) Where a condition imposed in pursuance of subsection
(3) relates to two or more securities, that condition shall require
the net proceeds of the disposal and, where paragraph (b) of
that subsection applies, the sums mentioned in that paragraph
to be applied towards discharging the sums secured by those
securities in the order of their priorities.

(5) An office copy of an order under this section shall, within
14 days of the making of the order, be sent by the administrative
receiver to the registrar of companies.

(6) If the administrative receiver without reasonable excuse
fails to comply with subsection (5), he is liable to a fine and,
for continued contravention, to a daily default fine.

(7) In this section “relevant property ”, in relation to the
administrative receiver, means the property of which he is or,
but for the appointment of some other person as the receiver
of part of the company’s property, would be the receiver or
manager.

44.—(1) The administrative receiver of a company—

(a) is deemed to be the company’s agent, unless and until
the company goes into liquidation ;

(b) is personally liable on any contract entered into by him
in the carrying out of his functions (except in so far
as the contract otherwise provides) and on any contract
of employment adopted by him in the carrying out of
those functions ; and

(¢) is entitled in respect of that liability to an indemnity out
of the assets of the company.
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(2) For the purposes of subsection (1)(b) the administrative
receiver is not to be taken to have adopted a contract of em-
ployment by reason of anything done or omitted to be done
within 14 days after his appointment.

(3) This section does not limit any right to indemnity which
the administrative receiver would have apart from it, nor limit
his liability on contracts entered into or adopted without auth-
ority, nor confer any right to indemnity in respect of that
liability.

45.

Part III

(1) An administrative receiver of a company may at any Vacation of

time be removed from office by order of the court (but not office.

otherwise) and may resign his office by giving notice of his
resignation in the prescribed manner to such persons as may be
- prescribed.

(2) An administrative receiver shall vacate office if he ceases
to be qualified to act as an insolvency practitioner in relation
to the company.

(3) Where at any time an administrative receiver vacates
office—
(a) his remuneration and any expenses properly incurred by
him, and
(b) any indemnity to which he is entitled out of the assets of
the company,
shall be charged on and paid out of any property of the company
which is in his custody or under his control at that time in priority
to any security held by the person by or on whose behalf he was
appointed.

(4) Where an administrative receiver vacates office otherwise
than by death, he shall, within 14 days after his vacation of office,
send a notice to that effect to the registrar of companies.

(5) If an administrative receiver without reasonable excuse
fails to comply with subsection (4), he is liable to a fine and, for
continued contravention, to a daily default fine.

Administrative receivers : ascertainment and investigation of
company’s affairs

46.
shall

(1) Where an administrative receiver is appointed, he Information
to be given by

administrative

(a) forthwith send to the company and publish in the pre- receiver.

scribed manner a notice of his appointment, and

(b) within 28 days after his appointment, unless the court
otherwise directs, send such a notice to all the creditors
of the company (so far as he is aware of their addresses).

27
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Part IT (2) This section and the next do not apply in relation to the
appointment of an administrative receiver to act—

(a) with an existing administrative receiver, or
(b) in place of an administrative receiver dying or ceasing
to act,

except that, where they apply to an administrative receiver who
dies or ceases to act before they have been fully complied with,
the references in this section and the next to the administrative
receiver include (subject to the next subsection) his successor and
any continuing administrative receiver.

(3) If the company is being wound up, this section and the
next apply notwithstanding that the administrative receiver and
the liquidator are the same person, but with any necessary modi-
fications arising from that fact.

(4) If the administrative receiver without reasonable excuse
fails to comply with this section, he is liable to a fine and, for
continued contravention, to a daily default fine.

Statement of 47.—(1) Where an administrative receiver is appointed, he
:ﬁ)ag;ttgdbe shall forthwith require some or all of the persons mentioned
: below to make out and submit to him a statement in the pre-

scribed form as to the affairs of the company.

(2) A statement submitted under this section shall be verified
by affidavit by the persons required to submit it and shall show—

(a) particulars of the company’s assets, debts and liabilities ;
(b) the names and addresses of its creditors ;
(c) the securities held by them respectively ;

(d) the dates when the securities were respectively given;
and
(e) such further or other information as may be prescribed.

(3) The persons referred to in subsection (1) are—
(@) those who are or have been officers of the company ;

(b) those who have taken part in the company’s formation at
any time within one year before the date of the appoint-
ment of the administrative receiver ;

(c) those who are in the company’s employment, or have
been in its employment within that vear, and are in
the administrative receiver’s opinion capable of giving
the information required ;

(d) those who are or have been within that year officers of
or in the employment of a company which is, or within
that year was, an officer of the company.
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In this subsection “ employment ” includes employment under
a contract for services.

(4) Where any persons are required under this section to
submit a statement of affairs to the administrative receiver, they
shall do so (subject to the next subsection) before the end of the
period of 21 days beginning with the day after that on which
the prescribed notice of the requirement is given to them by
the administrative receiver.

(5) The administrative receiver, if he thinks fit, may—

(@) at any time release a person from an obligation imposed
on him under subsection (1) or (2), or

(b) either when giving notice under subsection (4) or sub-
sequently, extend the period so mentioned ;
and where the administrative receiver has refused to exercise
a power conferred by this subsection, the court, if it thinks fit,
may exercise it.

(6) If a person without reasonable excuse fails to comply with
any obligation imposed under this section, he is liable to a fine
and, for continued contravention, to a daily default fine.

ParT II1

48.—(1) Where an administrative receiver is appointed, he Report by
shall, within 3 months (or such longer pericd as the court may administrative

allow) after his appointment, send to the registrar of companies,
to any trustees for secured creditors of the company and (so far
as he is aware of their addresses) to all such creditors a report
as to the following matters, namely—

(a) the events leading up to his appointment, so far as he is
aware of them ;

(b) the disposal or proposed disposal by him of any property
of the company and the carrying on or proposed carry-
ing on by him of any business of the company ;

(c) the amounts of principal and interest payable to the
debenture holders by whom or on whose behalf he was
appointed and the amounts payable to preferential
creditors ; and

(d) the amount (if any) likely to be available for the pay-
ment of other creditors.

(2) The administrative receiver shall also, within 3 months (or
such longer period as the court may allow) after his appointment,
either—

(@) send a copy of the report (so far as he is aware of their
addresses) to all unsecured creditors of the company ;
or

receiver.

29
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(b) publish in the prescribed manner a notice stating an
address to which unsecured creditors of the company
should write for copies of the report to be sent to them
free of charge,

and (in either case), unless the court otherwise directs, lay a
copy of the report before a meeting of the company’s unsecured
creditors summoned for the purpose on not less than 14 days’
notice.

(3) The court shall not give a direction under subsection (2)
unless—
(a) the report states the intention of the administrative
receiver to apply for the direction, and
(b) a copy of the report is sent to the persons mentioned
in paragraph (a) of that subsection, or a notice is pub-
lished as mentioned in paragraph (b) of that subsection,
not less than 14 days before the hearing of the
application.

(4) Where the company has gone or goes into liquidation, the
administrative receiver—
(@) shall, within 7 days after his compliance with subsection
(1) or, if later, the nomination or appointment of the
liquidator, send a copy of the report to the liquidator,
and
(b) where he does so within the time limited for compliance
with subsection (2), is not required to comply with that
subsection.

(5) A report under this section shall include a summary of
the statement of affairs made out and submitted to the admini-
strative receiver under section 47 and of his comments (if any)
upon it.

(6) Nothing in this section is to be taken as requiring any
such report to include any information the disclosure of which
would seriously prejudice the carrying out by the administrative
receiver of his functions.

(7) Section 46(2) applies for the purposes of this section also.

(8) If the administrative receiver without reasonable excuse
fails to comply with this section, he is liable to a fine and, for
continued contravention, to a daily default fine.

49.—(1) Where a meeting of creditors is summoned under
section 48, the meeting may, if it thinks fit, establish a com-
mittee (““ the creditors’ committee ) to exercise the functions
conferred on it by or under this Act.
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(2) If such a committee is established, the committee may, on  Part Il
giving not less than 7 days’ notice, require the administrative
receiver to attend before it at any reasonable time and furnish
it with such information relating to the carrying out by him
of his functions as it may reasonably require.

CHAPTER 11

RECEIVERS (SCOTLAND)

50. This Chapter extends to Scotland only. Extent of this
Chapter.
51.—(1) It is competent under the law of Scotland for the Power to

holder of a floating charge over all or any part of the property 2ppoint
(including uncalled capital), which may from time to time be "“Ve"
comprised in the property and undertaking of an incorporated
company (whether a company within the meaning of the Com-

panies Act or not) which the Court of Session has jurisdiction to

wind up, to appoint a receiver of such part of the property of the
company as is subject to the charge.

(2) It is competent under the law of Scotland for the court,
on the application of the holder of such a floating charge, to
appoint a receiver of such part of the property of the company as
is subject to the charge.

(3) The following are disqualified from being appointed as
receiver—

(a) a body corporate ;
(b) an undischarged bankrupt ; and
(¢) a firm according to the law of Scotland.

(4) A body corporate or a firm according to the law of
Scotland which acts as a receiver is liable to a fine.

(5 An undischarged bankrupt who so acts is liable to
imprisonment or a fine, or both.

(6) In this section, “ receiver ” includes joint receivers.

52.—(1) A receiver may be appointed under section 51(1) Circumstances
by the holder of the floating charge on the occurrence of any J“s“f?'“t‘g ¢
event which, by the provisions of the instrument creating the appomtment.
charge, entitles the holder of the charge to make that appoint-
ment and, in so far as not otherwise provided for by the instru-
ment, on the occurrence of any of the following events, namely—

(a) the expiry of a period of 21 days after the making of a
demand for payment of the whole or any part of the
principal sum secured by the charge, without pay-
ment having been made ;




Part III

Mode of
appointment
by holder of
charge.

c. 45 Insolvency Act 1986

(b) the expiry of a period of 2 months during the whole of
which interest due and payable under the charge has
been in arrears ;

(c) the making of an order or the passing of a resolution to
wind up the company ;

(d) the appointment of a receiver by virtue of any other
floating charge created by the company.

(2) A receiver may be appointed by the court under section
51(2) on the occurrence of any event which, by the provisions
of the instrument creating the floating charge, entitles the
holder of the charge to make that appointment and, in so far as
not otherwise provided for by the instrument, on the occurrence
of any of the following events, namely—

(@) where the court, on the application of the holder of the
charge, pronounces itself satisfied that the position of
the holder of the charge is likely to be prejudiced if
no such appointment is made ;

(b) any of the events referred to in paragraphs (a) to (c)
of subsection (1).

53.—(1) The appointment of a receiver by the holder of the
floating charge under section 51(1) shall be by means of a
validly executed instrument in writing (“the instrument of
appointment ), a copy (certified in the prescribed manner to be
a correct copy) whereof shall be delivered by or on behalf of the
person making the appointment to the registrar of companies
for registration within 7 days of its execution and shall be
accompanied by a notice in the prescribed form.

(2) If any person without reasonable excuse makes default
in complying with the requirements of subsection (1), he is
liable to a fine and, for continued contravention, to a daily
default fine.

(3) The instrument of appointment is validly executed—
(@) by a company, if it is executed in accordance with the
provisions of section 36 of the Companies Act as if it
were a contract, and

(b) by any other person, if it is executed in the manner
required or permitted by the law of Scotland in the
case of an attested deed.

(4) The instrument may be executed on behalf of the holder
of the floating charge by virtue of which the receiver is to be
appointed—

(a) by any person duly authorised in writing by the holder
to execute the instrument, and
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(b) in the case of an appointment of a receiver by the
holders of a series of secured debentures, by any
person authorised by resolution of the debenture-
holders to execute the instrument.

(5) On receipt of the certified copy of the instrument of
appointment in accordance with subsection (1), the registrar
shall, on payment of the prescribed fee, enter the particulars
of the appointment in the register of charges.

(6) The appointment of a person as a receiver by an instru-
ment of appointment in accordance with subsection (1)—

(a) is of no effect unless it is accepted by that person before
the end of the business day next following that on
which the instrument of appointment is received by
him or on his behalf, and

(b) subject to paragraph (a), is deemed to be made on the
day on and at the time at which the instrument of
appointment is so received, as evidenced by a written
docquet by that person or on his behalf ;

and this subsection applies to the appointment of joint receivers
subject to such modifications as may be prescribed.

(7) On the appointment of a receiver under this section,
the floating charge by virtue of which he was appointed attaches
to the property then subject to the charge; and such attach-
ment has effect as if the charge was a fixed security over the
property to which it has attached.

Part 111
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54.—(1) Application for the appointment of a receiver by Appointment
the court under section 51(2) shall be by petition to the court, by court.

which shall be served on the company.

(2) On such an application, the court shall, if it thinks fit,
issue an interlocutor making the appointment of the receiver.

(3) A copy (certified by the clerk of the court to be a correct
copy) of the court’s interlocutor making the appointment shall
be delivered by or on behalf of the petitioner to the registrar of
companies for registration, accompanied by a notice in the pre-
scribed form, within 7 days of the date of the interlocutor or such
longer period as the court may allow.

If any person without reasonable excuse makes default in
complying with the requirements of this subsection, he is liable
to a fine and, for continued contravention, to a daily default
fine.

(4) On receipt of the certified copy interlocutor in accordance
with subsection (3), the registrar shall, on payment of the pre-
scribed fee, enter the particulars of the appointment in the
register of charges.
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ParT III (5) The receiver is to be regarded as having been appointed
on the date of his being appointed by the court.

(6) On the appointment of a receiver under this section, the
floating charge by virtue of which he was appointed attaches to
the property then subject to the charge ; and such attachment has
effect as if the charge were a fixed security over the property to
which it has attached.

(7 In making rules of court for the purposes of this section,
the Court of Session shall have regard to the need for special
provision for cases which appear to the court to require to be
dealt with as a matter of urgency.

Powers of 55.—(1) Subject to the next subsection, a receiver has in rela-

receiver. tion to such part of the property of the company as is attached
by the floating charge by virtue of which he was appointed, the
powers, if any, given to him by the instrument creating that
charge.

(2) In addition, the receiver has under this Chapter the powers
as respects that property (in so far as these are not inconsistent
with any provision contained in that instrument) which are speci-
fied in Schedule 2 to this Act.

(3) Subsections (1) and (2) apply—

(a) subject to the rights of any person who has effectually
executed diligence on all or any part of the property
of the company prior to the appointment of the re-
ceiver, and

(b) subject to the rights of any person who holds over all
or any part of the property of the company a fixed
security or floating charge having priority over, or
ranking pari passu with, the floating charge by virtue
of which the receiver was appointed.

(4) A person dealing with a receiver in good faith and for
value is not concerned to enquire whether the receiver is acting

within his powers.

Precedence 56.—(1) Where there are two or more floating charges sub-
among sisting over all or any part of the property of the company, a
receivers. receiver may be appointed under this Chapter by virtue of each
such charge ; but a receiver appointed by, or on the application
of, the holder of a floating charge having priority of ranking over
any other floating charge by virtue of which a receiver has been
appointed has the powers given to a receiver by section 55 and

Schedule 2 to the exclusion of any other receiver.
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(2) Where two or more floating charges rank with one another
equally, and two or more receivers have been appointed by
virtue of such charges, the receivers so appointed are deemed to
have been appointed as joint receivers.

(3) Receivers appointed, or deemed to have been appointed, as
joint receivers shall act jointly unless the instrument of appoint-
ment or respective instruments of appointment otherwise provide.

(4) Subject to subsection (5) below, the powers of a receiver
appointed by, or on the application of, the holder of a floating
charge are suspended by, and as from the date of, the appoint-
ment of a receiver by, or on the application of, the holder of a
floating charge having priority of ranking over that charge to
such extent as may be necessary to enable the receiver second
mentioned to exercise his powers under section 55 and Schedule
2 ; and any powers so suspended take effect again when the float-
ing charge having priority of ranking ceases to attach to the
property then subject to the charge, whether such cessation is
by virtue of section 62(6) or otherwise.

(5) The suspension of the powers of a receiver under sub-
section (4) does not have the effect of requiring him to release
any part of the property (including any letters or documents) of
the company from his control until he receives from the receiver
superseding him a valid indemnity (subject to the limit of the
value of such part of the property of the company as is subject
to the charge by virtue of which he was appointed) in respect
of any expenses, charges and liabilities he may have incurred in
the performance of his functions as receiver.

(6) The suspension of the powers of a receiver under sub-
section (4) does not cause the floating charge by virtue of which
he was appointed to cease to attach to the property to which it
attached by virtue of section 53(7) or 54(6).

(7) Nothing in this section prevents the same receiver being
appointed by virtue of two or more floating charges.

§7.

Part I

(1) A receiver is deemed to be the agent of the company Agency and

in relation to such property of the company as is attached by liability of

the floating charge by virtue of which he was appointed.

(2) A receiver (including a receiver whose powers are sub-
sequently suspended under section 56) is personally liable on
any contract entered into by him in the performance of his
functions, except in so far as the contract otherwise provides,
and on any contract of employment adopted by him in the
carrying out of those functions.

receiver for
contracts.

35



36

ParT III

Remuneration
of receiver.

Priority of
debts.

c.45 Insolvency Act 1986

(3) A receiver who is personally liable by virtue of subsec-
tion (2) is entitled to be indemnified out of the property in res-
pect of which he was appointed.

(4) Any contract entered into by or on behalf of the company
prior to the appointment of a receiver continues in force (sub-
ject to its terms) notwithstanding that appointment, but the
receiver does not by virtue only of his appointment incur any
personal liability on any such contract.

(5) For the purposes of subsection (2), a receiver is not to be
taken to have adopted a contract of employment by reason of
anything done or omitted to be done within 14 days after

his appointment.

(6) This section does not limit any right to indemnity which
the receiver would have apart from it, nor limit his liability
on contracts entered into or adopted without authority, nor
confer any right to indemnity in respect of that liability.

(7) Any contract entered into by a receiver in the performance
of his functions continues in force (subject to its terms) although
the powers of the receiver are subsequently suspended under

section 56.

58.—(1) The remuneration to be paid to a receiver is to be
determined by agreement between the receiver and the holder
of the floating charge by virtue of which he was appointed.

(2) Where the remuneration to be paid to the receiver has
not been determined under subsection (1), or where it has been
so determined but is disputed by any of the persons mentioned in
paragraphs (a) to (d) below, it may be fixed instead by the Audi-
tor of the Court of Session on application made to him by—

(@) the receiver ;
(b) the holder of any floating charge or fixed security over
all or any part of the property of the company ;

(¢) the company ; or
(d) the liquidator of the company.

(3) Where the receiver has been paid or has retained for his
remuneration for any period before the remuneration has been
fixed by the Auditor of the Court of Session under subsection
(2) any amount in excess of the remuneration so fixed for that
period, the receiver or his personal representatives shall account

for the excess.

59.—(1) Where a receiver is appointed and the company is
not at the time of the appointment in course of being wound
up, the debts which fall under subsection (2) of this section
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shall be paid out of any assets coming to the hands of the re-  PartIiI
ceiver in priority to any claim for principal or interest by the

holder of the floating charge by virtue of which the receiver

was appointed.

(2) Debts falling under this subsection are preferential debts
(within the meaning given by section 386 in Part XII) which,
by the end of a period of 6 months after advertissment by the
receiver for claims in the Edinburgh Gazette and in a newspaper
circulating in the district where the company carries on business
either—

(i) have been intimated to him, or
(ii) have become known to him.

(3) Any payments made under this section shall be recouped
as far as may be out of the assets of the company available
for payment of ordinary creditors.

60.—(1) Subject to the next section, and to the rights of any Distribution
of the following categories of persons (which rights shall, except °f moneys.
to the extent otherwise provided in any instrument, have the
following order of priority), namely—

(a) the holder of any fixed security which is over property
subject to the floating charge and which ranks prior to,
or pari passu with, the floating charge ;

(b) all persons who have effectually executed diligence on
any part of the property of the company which is
subject to the charge by virtue of which the receiver
was appointed ;

() creditors in respect of all liabilities, charges and expenses
incurred by or on behalf of the receiver ;

(d) the receiver in respect of his liabilities, expenses and
remuneration, and any indemnity to which he is en-
titled out of the property of the company ; and

(e) the preferential creditors entitled to payment under
section 59,

the receiver shall pay moneys received by him to the holder of
the floating charge by virtue of which the receiver was ap-
pointed in or towards satisfaction of the debt secured by the
floating charge.

(2) Any balance of moneys remaining after the provisions of
subsection (1) and section 61 below have been satisfied shall be
paid in accordance with their respective rights and interests to
the following persons, as the case may require—

(@) any other receiver ;

(b) the holder of a fixed security which is over property
subject to the floating charge ;
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(c) the company or its liquidator, as the case may be.

(3) Where any question arises as to the person entitled to
a payment under this section, or where a receipt or a discharge
of a security cannot be obtained in respect of any such payment,
the receiver shall consign the amount of such payment in any
joint stock bank of issue in Scotland in name of the Accountant
of Court for behoof of the person or persons entitled thereto.

61.—(1) Where the receiver sells or disposes, or is desirous of
selling or disposing, of any property or interest in property of
the company which is subject to the floating charge by virtue
of which the receiver was appointed and which is—

(a) subject to any security or interest of, or burden or en-
cumbrance in favour of, a creditor the ranking of
which is prior to, or pari passu with, or postponed to
the floating charge, or

(b) property or an interest in property affected or attached
by effectual diligence executed by any person,

and the receiver is unable to obtain the consent of such creditor
or, as the case may be, such person to such a sale or disposal,
the receiver may apply to the court for authority to sell or
dispose of the property or interest in property free of such
security, interest, burden, encumbrance or diligence.

(2) Subject to the next subsection, on such an application the
court may, if it thinks fit, authorise the sale or disposal of the
property or interest in question free of such security, interest,
burden, encumbrance or diligence, and such authorisation may
be on such terms or conditions as the court thinks fit.

(3) In the case of an application where a fixed security over
the property or interest in question which ranks prior to the
floating charge has not been met or provided for in full, the
court shall not authorise the sale or disposal of the property or
interest in question unless it is satisfied that the sale or disposal
would be likely to provide a more advantageous realisation of
the company’s assets than would otherwise be effected.

(4) It shall be a condition of an authorisation to which sub-
section (3) applies that—
(a) the net proceeds of the disposal, and
(b) where those proceeds are less than such amount as may
be determined by the court to be the net amount which
would be realised on a sale of the property or interest
in the open market by a willing seller, such sums as
may be required to make good the deficiency,

shall be applied towards discharging the sums secured by the
fixed security.
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(5) Where a condition imposed in pursuance of subsection (4)
relates to two or more such fixed securities, that condition shall
require the net proceeds of the disposal and, where paragraph
{b) of that subsection applies, the sums mentioned in that para-
graph to be applied towards discharging the sums secured by
those fixed securities in the order of their priorities.

(6) A copy of an authorisation under subsection (2) certified
by the clerk of court shall, within 14 days of the granting of
the authorisation, be sent by the receiver to the registrar of
companies.

(7) If the receiver without reasonable excuse fails to comply
with subsection (6), he is liable to a fine and, for continued
contravention, to a daily default fine.

(8) Where any sale or disposal is effected in accordance with
the authorisation of the court under subsection (2), the receiver
shall grant to the purchaser or disponee an appropriate document
of transfer or conveyance of the property or interest in question,
and that document has the effect, or, where recording, intimation
or registration of that document is a legal requirement for com-
pletion of title to the property or interest, then that recording,
intimation or registration (as the case may be) has the effect,
of—

(a) disencumbering the property or interest of the security,
interest, burden or encumbrance affecting it, and

(b) freeing the property or interest from the diligence execu-
ted upon it.

(9) Nothing in this section prejudices the right of any creditor
of the company to rank for his debt in the winding up of the
company.

PArT III

39

62.—(1) A receiver may be removed from office by the court Cessation of

under subsection (3) below and may resign his office by giving
notice of his resignation in the prescribed manner to such per-
sons as may be prescribed.

(2) A receiver shall vacate office if he ceases to be qualified
to act as an insolvency practitioner in relation to the company.

(3) Subject to the next subsection, a receiver may, on applica-
tion to the court by the holder of the floating charge by virtue
of which he was appointed, be removed by the court on cause
shown.

(4) Where at any time a receiver vacates office—

(@ his remuneration and any expenses properly incurred
by him, and

appointment
of receiver.
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(b) any indemnity to which he is entitled out of the pro-
perty of the company,
shall be paid out of the property of the company which is subject
to the floating charge and shall have priority as provided for in
section 60(1).

(5) When a receiver ceases to act as such otherwise than by
death he shall, and, when a receiver is removed by the court,
the holder of the floating charge by virtue of which he was
appointed shall, within 14 days of the cessation or removal (as
the case may be) give the registrar of companies notice to that
effect, and the registrar shall enter the notice in the register of
charges.

If the receiver or the holder of the floating charge (as the case
may require) makes default in complying with the requirements
of this subsection, he is liable to a fine and, for continued con-
travention, to a daily default fine.

(6) If by the expiry of a period of one month following upon
the removal of the receiver or his ceasing to act as such no other
receiver has been appointed, the floating charge by virtue of
which the receiver was appointed—

(a) thereupon ceases to attach to the property then subject
to the charge, and
(b) again subsists as a floating charge ;
and for the purposes of calculating the period of one month
under this subsection no account shall be taken of any period
during which an administration order under Part II of this Act
is in force.

63.—(1) The court on the application of—

(a) the holder of a floating charge by virtue of which a re-
ceiver was appointed, or

(b) a receiver appointed under section 51,

may give directions to the receiver in respect of any matter
arising in connection with the performance by him of his func-
tions.

(2) Where the appointment of a person as a receiver by the
holder of a floating charge is discovered to be invalid (whether
by virtue of the invalidity of the instrument or otherwise), the
court may order the holder of the floating charge to indemnify
the person appointed against any liability which arises solely by
reason of the invalidity of the appointment.

64.—(1) Where a receiver has been appointed, every invoice,
order for goods or business letter issued by or on behalf of the
company or the receiver or the liquidator of the company, being
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a document on or in which the name of the company appears,
shall contain a statement that a receiver has been appointed.

(2) If default is made in complying with the requirements of
this section, the company and any of the following persons who
knowingly and wilfully authorises or permits the default, namely
any officer of the company, any liquidator of the company and
any receiver, is liable to a fine.

65.—(1) Where a receiver is appointed, he shall—

(a) forthwith send to the company and publish notice of
his appointment, and

(b) within 28 days after his appointment, unless the court
otherwise directs, send such notice to all the creditors
of the company (so far as he is aware of their ad-
dresses).

(2) This section and the next do not apply in relation to the
appointment of a receiver to act—

(a) with an existing receiver, or
(b) in place of a receiver who has died or ceased to act,

except that, where they apply to a receiver who dies or ceases to
act before they have been fully complied with, the references in
this section and the next to the receiver include (subject to sub-
section (3) of this section) his successor and any continuing re-
ceiver.

(3) If the company is being wound up, this section and the
next apply notwithstanding that the receiver and the liquidator
are the same person, but with any necessary modifications aris-
ing from that fact.

(4) If a person without reasonable excuse fails to comply with
this section, he is liable to a fine and, for continued contraven-
tion, to a daily default fine.

66.

Part II1

Information
to be given by
receiver.

(1) Where a receiver of a company is appointed, the Company’s

receiver shall forthwith require some or all of the persons men- statement
tioned in subsection (3) below to make out and submit to him of affairs.

a statement in the prescribed form as to the affairs of the com-
pany.
(2) A statement submitted under this section shall be verified
by affidavit by the persons required to submit it and shall show—
(@) particulars of the company’s assets, debts and liabili-
ties ;
(b) the names and addresses of its creditors ;
(¢) the securities held by them respectively ;

41
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Parr III (d) the dates when the securities were respectively given ;
and
(e) such further or other information as may be prescribed.

(3) The persons referred to in subsection (1) are—

(a) those who are or have been officers of the company ;

(b) those who have taken part in the company’s formation
at any time within one year before the date of the
appointment of the receiver ;

(c) those who are in the company’s employment or have
been in its employment within that year, and are in the
receiver’s opinion capable of giving the information
required ;

(d) those who are or have been within that year officers of
or in the employment of a company which is, or with-
in that year was, an officer of the company.

In this subsection “ employment > includes employment under
a contract for services.

(4) Where any persons are required under this section to
submit a statement of affairs to the receiver they shall do so
(subject to the next subsection) before the end of the period
of 21 days beginning with the day after that on which the pre-
scribed notice of the requirement is given to them by the re-
ceiver.

(5) The receiver, if he thinks fit, may—
(@) at any time release a person from an obligation im-
posed on him under subsection (1) or (2), or
(b) either when giving the notice mentioned in subsection
(4) or subsequently extend the period so mentioned,

and where the receiver has refused to exercise a power con-
ferred by this subsection, the court, if it thinks fit, may exercise
it.

(6) If a person without reasonable excuse fails to comply

with any obligation imposed under this section, he is liable to
a fine and, for continued contravention to a daily default fine.

Report by 67.—(1) Where a receiver is appointed under section 51, he

receiver. shall within 3 months (or such longer period as the court may
allow) after his appointment, send to the registrar of companies,
to the holder of the floating charge by virtue of which he was
appointed and to any trustees for secured creditors of the com-
pany and (so far as he is aware of their addresses) to all such
creditors a report as to the following matters, namely—

(a) the events leading up to his appointment, so far as he
is aware of them ;
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(b) the disposal or proposed disposal by him of any prop-
erty of the company and the carrying on or proposed
carrying on by him of any business of the company ;

(c) the amounts of principal and interest payable to the
holder of the floating charge by virtue of which he was
appointed and the amounts payable to preferential
creditors ; and

(d) the amount (if any) likely to be available for the pay-
ment of other creditors.

(2) The receiver shall also, within 3 months (or such longer
period as the court may allow) after his appointment, either—
(a) send a copy of the report (so far as he is aware of their
addresses) to all unsecured creditors of the company,
or
(b) publish in the prescribed manner a notice stating an
address to which unsecured creditors of the company
should write for copies of the report to be sent to them
free of charge,
and (in either case), unless the court otherwise directs, lay a copy
of the report before a meeting of the company’s unsecured
creditors summoned for the purpose on not less than 14 days’
notice.

(3) The court shall not give a direction under subsection (2)
unless—
(a) the report states the intention of the receiver to apply
for the direction, and
(b) a copy of the report is sent to the persons mentioned in
paragraph (@) of that subsection, or a notice is pub-
lished as mentioned in paragraph (b) of that sub-
section, not less than 14 days before the hearing of the
application.

(4) Where the company has gone or goes into liquidation, the
receiver—

(@) shall, within 7 days after his compliance with sub-
section (1) or, if later, the nomination or appointment
of the liquidator, send a copy of the report to the
liquidator, and

(b) where he does so within the time limited for compliance
with subsection (2), is not required to comply with that
subsection.

(5) A report under this section shall include a summary of the
statement of affairs made out and submitted under section 66
and of his comments (if any) on it.

ParT II1
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(6) Nothing in this section shall be taken as requiring any
such report to include any information the disclosure of which
would seriously prejudice the carrying out by the receiver of
his functions.

(7) Section 65(2) applies for the purposes of this section also.

(8) If a person without reasonable excuse fails to comply with
this section, he is liable to a fine and, for continued contraven-
tion, to a daily default fine.

(9) In this section ““ secured creditor ”, in relation to a com-
pany, means a creditor of the company who holds in respect of
his debt a security over property of the company, and “un-
secured creditor ” shall be construed accordingly.

68.—(1) Where a meeting of creditors is summoned under
section 67, the meeting may, if it thinks fit, establish a com-
mittee (“ the creditors’ committee ) to exercise the functions
conferred on it by or under this Act.

(2) If such a committee is established, the committee may on
giving not less than 7 days’ notice require the receiver to attend
before it at any reasonable time and furnish it with such
information relating to the carrying out by him of his functions
as it may reasonably require.

69.—(1) If any receiver—

(@) having made default in filing, delivering or making any
return, account or other document, or in giving any
notice, which a receiver is by law required to file,
deliver, make or give, fails to make good the default
within 14 days after the service on him of a notice
requiring him to do so; or

(b) has, after being required at any time by the liquidator
of the company so to do, failed to render proper ac-
counts of his receipts and payments and to vouch the
same and to pay over to the liquidator the amount
properly payable to him,

the court may, on an application made for the purpose, make an
order directing the receiver to make good the default within
such time as may be specified in the order.

(2) In the case of any such default as is mentioned in sub-
section (1)(a), an application for the purposes of this section may
be made by any member or creditor of the company or by the
registrar of companies ; and, in the case of any such default as
is mentioned in subsection (1)(b), the application shall be mad-



Insolvency Act 1986 c. 45 45

by the liquidator; and, in either case, the order may provide  Part I
that all expenses of and incidental to the application shall be
borne by the receiver.

3) Nothir}g in this section prejudices the operation of any
enactments imposing penalties on receivers in respect of any
such default as is mentioned in subsection (1).

70.—(1) In this Chapter, unless the contrary intention appears, Interpretation
the following expressions have the following meanings re- for Chapter II.
spectively assigned to them—

“company ” means an incorporated company (whether
or not a company within the meaning of the Companies
Act) which the Court of Session has jurisdiction to wind
up;

“fixed security ”, in relation to any property of a com-
pany, means any security, other than a floating charge or a
charge having the nature of a floating charge, which on the
winding up of the company in Scotland would be treated
as an effective security over that property, and (without
prejudice to that generality) includes a security over that
property, being a heritable security within the meaning of
%67 OConveyancing and Feudal Reform (Scotland) Act 1979 ¢. 35.

“ instrument of appointment ” has the meaning given by
section 53(1) ;

“ prescribed ” means prescribed by regulations made
under this Chapter by the Secretary of State ;

“ receiver ” means a receiver of such part of the property
of the company as is subject to the floating charge by
virtue of which he has been appointed under section 51 ;

“ register of charges ” means the register kept by the re-
gistrar of companies for the purposes of Chapter II of Part
XII of the Companies Act ;

“secured debenture ” means a bond, debenture, deben-
ture stock or other security which, either itself or by re-
ference to any other instrument, creates a floating charge
over all or any part of the property of the company, but
does not include a security which creates no charge other
than a fixed security ; and

“series of secured debentures” means two or more
secured debentures created as a series by the company in
such a manner that the holders thereof are entitled pari
passu to the benefit of the floating charge.

(2) Where a floating charge, secured debenture or series of
ared debentures has been created by the company, then,

C
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ParTII  except where the context otherwise requires, any reference in
this Chapter to the holder of the floating charge shall—

(@) where the floating charge, secured debenture or series
of secured debentures provides for a receiver to be
appointed by any person or body, be construed as a
reference to that person or body ;

(b) where, in the case of a series of secured debentures, no
such provision has been made therein but—

(i) there are trustees acting for the debenture-
holders under and in accordance with a trust deed,
be construed as a reference to those trustees, and

(i) where no such trustees are acting, be construed
as a reference to—

(aa) a majority in nominal value of those present
or represented by proxy and voting at a
meeting of debenture-holders at which
the holders of at least one-third in nominal
value of the outstanding debentures of
the series are present or so represented, or

(bb) where no such meeting is held, the holders

~ of at least one-half in nominal value of
the outstanding debentures of the series.

(3) Any reference in this Chapter to a floating charge, secured
debenture, series of secured debentures or instrument creating
a charge includes, except where the context otherwise requires,
a reference to that floating charge, debenture, series of deben-
tures or instrument as varied by any instrument.

(4) References in this Chapter to the instrument by which a
floating charge was created are, in the case of a floating charge
created by words in a bond or other written acknowledgement,
references to the bond or, as the case may be, the other written
acknowledgement.

Prescription 71.—(1) The notice referred to in section 62(5), and the notice
of forms, etc.y referred to in section 65(1)(a) shall be in such form as may be
regulations. prescribed.

(2) Any power conferred by this Chapter on the Secretary of
State to make regulations is exercisable by statutory instrument ;
and a statutory instrument made in the exercise of the power so
conferred to prescribe a fee is subject to annulment in pursuance
of a resolution of either House of Parliament.
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CHAPTER III ParT III

RECEIVERS’ POWERS IN GREAT BRITAIN AS A WHOLE

72.—(1) A receiver appointed under the law of either part of Cross-border
Great Britain in respect of the whole or any part of any property °P°1Za"°‘l‘ﬁ°f
or undertaking of a company and in consequence of the company ;r2viE (P
having created a charge which, as created, was a floating charge
may exercise his powers in the other part of Great Britain so far

as their exercise is not inconsistent with the law applicable there.

(2) In subsection (1) “receiver ” includes a manager and a
person who is appointed both receiver and manager.

- PART IV»

WINDING Ur oF COMPANIES REGISTERED
UNDER THE COMPANIES ACTS

CHAPTER I

PRELIMINARY
Modes of winding up

73.—(1) The winding up of a company, within the meaning Alternative
given to that expression by section 735 of the Companies Act, modes of
may be either voluntary (Chapters 11, III, IV and V in this Part) Winding up.
or by the court (Chapter VI).

(2) This Chapter, and Chapters VII to X, relate to winding
up generally, except where otherwise stated.

Contributories

74.—(1) When a company is wound up, every present and Liability as
past member is liable to contribute to its assets to any amount contributories
sufficient for payment of its debts and labilities, and the expenses °f ‘zrl""fe;fb?d
of the winding up, and for the adjustment of the rights of the past members.
contributories among themselves.

(2) This is subject as follows—

(@) a past member is not liable to contribute if he has ceased
to be a member for one year or more before the com-
mencement of the winding up ;

(b) a past member is not liable to contribute in respect of
any debt or liability of the company contracted after
he ceased to be a member ;

C2
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PART IV (0) a past member is not liable to contribute, unless it
appears to the court that the existing members are
unable to satisfy the contributions required to be made
by them in pursuance of the Companies Act and this
Act;

(d) in the case of a company limited by shares, no contribu-
tion is required from any member exceeding the
amount (f any) unpaid on the shares in respect of
which he is liable as a present or past member ;

(e) nothing in the Companies Act or this Act invalidates
any provision contained in a policy of insurance or
other contract whereby the liability of individual mem-
bers on the policy or contract is restricted, or whereby
the funds of the company are alone made liable in
respect of the policy or contract ;

(/) a sum due to any member of the company (in his
character of a member) by way of dividends, profits
or otherwise is not deemed to be a debt of the company,
payable to that member in a case of competition
between himself and any other creditor not a member
of the company, but any such sum may be taken into
account for the purpose of the final adjustment of the
rights of the contributories among themselves.

(3) In the case of a company limited by guarantee, no contri-
bution is required from any member exceeding the amount
undertaken to be contributed by him to the company’s assets in
the event of its being wound up ; but if it is a company with a
share capital, every member of it is liable (in addition to the
amount so undertaken to be contributed to the assets), to con-
tribute to the extent of any sums unpaid on shares held by him.

Directors, etc. ~ 75.—(1) In the winding up of a limited company, any director

:"n‘ll.’mte d or manager (whether past or present) whose liability is under

Iial;ility. the Companies Act unlimited is liable, in addition to his liability
(if any) to contribute as an ordinary member, to make a further
contribution as if he were at the commencement of the winding
up a member of an unlimited company.

(2) However—

(a) a past director or manager is not liable to make such
further contribution if he has ceased to hold office
for a year or more before the commencement of the
winding up ;

(b) a past director or manager is not liable to make such
further contribution in respect of any debt or liability
of the company contracted after he ceased to hold
office ;
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(c) subject to the company’s articles, a director or man-
ager is not liable to make such further contribution
unless the court deems it necessary to require that
contribution in order to satisfy the company’s debts
and liabilities, and the expenses of the winding up.

76.—(1) This section applies where a company is being wound
up and—

(@) it has under Chapter VII of Part V of the Companies

Act (redeemable shares ; purchase by a company of its

own shares) made a payment out of capital in respect

of the redemption or purchase of any of its own shares

(the payment being referred to below as ‘ the relevant
payment ”) , and

(b) the aggregate amount of the company’s assets and the
amounts paid by way of contribution to its assets (apart
from this section) is not sufficient for payment of its
debts and liabilities, and the expenses of the winding

up.

(2) If the winding up commenced within one year of the date
on which the relevant payment was made, then—

(a) the person from whom the shares were redeemed or
purchased, and

(b) the directors who signed the statutory declaration made
in accordance with section 173(3) of the Companies
Act for purposes of the redemption or purchase (ex-
cept a director who shows that he had reasonable
grounds for forming the opinion set out in the dec-
laration),

are, so as to enable that insufficiency to be met, liable to con-
tribute to the following extent to the company’s assets.

(3) A person from whom any of the shares were redeemed
or purchased is liable to contribute an amount not exceeding
so much of the relevant payment as was made by the company
in respect of his shares; and the directors are jointly and
severally liable with that person to contribute that amount.

(4) A person who has contributed any amount to the assets
in pursuance of this section may apply to the court for an order
directing any other person jointly and severally liable in respect
of that amount to pay him such amount as the court thinks just
and equitable.

(5) Sections 74 and 75 do not apply in relation to liability
accruing by virtue of this section.

(6) This section is deemed included in Chapter VII of Part V
of the Companies Act for the purposes of the Secretary of State’s
power to make regulations under section 179 of that Act.

C3
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77.—(1) This section applies in the case of a company being
wound up which was at some former time registered as unlimited
but has re-registered—

(@) as a public company under section 43 of the Companies
Act (or the former corresponding provision, section 5
of the Companies Act 1980), or

(b) as a limited company under section 51 of the Com-
panies Act (or the former corresponding provision, sec-
tion 44 of the Companies Act 1967).

(2) Notwithstanding section 74(2)(a) above, a past member
of the company who was a member of it at the time of re-regis-
tration, if the winding up commences within the period of 3 years
beginning with the day on which the company was re-registered,
is liable to contribute to the assets of the company in respect of
debts and liabilities contracted before that time.

(3) If no persons who were members of the company at that
time are existing members of it, a person who at that time was
a present or past member is liable to contribute as above not-
withstanding that the existing members have satisfied the con-
tributions required to be made by them under the Companies
Act and this Act.

This applies subject to section 74(2)(a) above and to subsection
(2) of this section, but notwithstanding section 74(2)(c).

(4) Notwithstanding section 74(2)(d) and (3), there is no limit
on the amount which a person who, at that time, was a
past or present member of the company is liable to contribute
as above.

78.—(1) This section applies in the case of a company being
wound up which was at some former time registered as limited
but has been re-registered as unlimited under section 49 of the
Companies Act (or the former corresponding provision, section
43 of the Companies Act 1967).

(2) A person who, at the time when the application for the
company to be re-registered was lodged, was a past member of
the company and did not after that again become a member of it
is not liable to contribute to the assets of the company more than
he would have been liable to contribute had the company not
been re-registered.

79.—(1) In this Act and the Companies Act the expression
‘ contributory ” means every person liable to contribute to the
assets of a company in the event of its being wound up, and for
the purposes of all proceedings for determining, and all proceed-
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ings prior to the final determination of, the persons who are to  PArr IV
be deemed contributories, includes any person alleged to be a
contributory.

(2) The reference in subsection (1) to persons liable to con-
tribute to the assets does not include a person so liable by virtue
of a declaration by the court under section 213 (imputed respon-
sibility for company’s fraudulent trading) or section 214 (wrong-
ful trading) in Chapter X of this Part.

(3) A reference in a company’s articles to a contributory does
not (unless the context requires) include a person who is a
contributory only by virtue of section 76.

This subsection is deemed included in Chapter VII of Part
V of the Companies Act for the purposes of the Secretary of
State’s power to make regulations under section 179 of that Act.

80. The liability of a contributory creates a debt (in England Nature of
and Wales in the nature of a specialty) accruing due from him contributory’s
at the time when his liability commenced, but payable at the liability.
times when calls are made for enforcing the liability.

81.—(1) If a contributory dies either before or after he has Contributories
been placed on the list of contributories, his personal representa- in case of
tives, and the heirs and legatees of heritage of his heritable estate ‘}_f:;}‘bgf a
in Scotland, are liable in a due course of administration to con- )
tribute to the assets of the company in discharge of his liability
and are contributories accordingly.

(2) Where the personal representatives are placed on the list
of contributories, the heirs or legatees of heritage need not be
added, but they may be added as and when the court thinks fit.

(3) If in England and Wales the personal representatives make
default in paying any money ordered to be paid by them, pro-
ceedings may be taken for administering the estate of the de-
ceased contributory and for compelling payment out of it of
the money due.

82.—(1) The following applies if a contributory becomes bank- Effect of
rupt, either before or after he has been placed on the list of contributory’s
contributories. bankruptcy.

(2) His trustee in bankruptcy represents him for all purposes
of the winding up, and is a contributory accordingly.
(3) The trustee may be called on to admit to proof against the

bankrupt’s estate, or otherwise allow to be paid out of the
bankrupt’s assets in due course of law, any money due from

c4
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the bankrupt in respect of his liability to contribute to the com-
pany’s assets.

(4) There may be proved against the bankrupt’s estate the
estimated value of his liability to future calls as well as calls
already made.

83.—(I) The following applies in the event of a company
being wound up which has been registered under section 680 of
the Companies Act (or previous corresponding provisions in the
Companies Act 1948 or earlier Acts).

(2) Every person is a contributory, in respect of the com-
pany’s debts and liabilities contracted before registration, who is
liable—

(@) to pay, or contribute to the payment of, any debt or
liability so contracted, or

(b) to pay, or contribute to the payment of, any sum for
the adjustment of the rights of the members among
themselves in respect of any such debt or liability, or

(0) to pay, or contribute to the amount of, the expenses of
winding up the company, so far as relates to the debts
or liabilities above-mentioned.

(3) Every contributory is liable to contribute to the assets of
the company, in the course of the winding up, all sums due from
him in respect of any such liability.

(4) In the event of the death, bankruptcy or insolvency of any
contributory, provisions of this Act, with respect to
the personal representatives, to the heirs and legatees of heritage
of the heritable estate in Scotland of deceased contributories and
to the trustees of bankrupt or insolvent contributories respec-

tively, apply.

CHAPTER II

VOLUNTARY WINDING UP (INTRODUCTORY AND GENERAL)

Resolutions for, and commencement of, voluntary winding up

84.—(1) A company may be wound up voluntarily—

(@) when the period (if any) fixed for the duration of the
company by the articles expires, or the event (if any)
occurs, on the occurrence of which the articles provide
that the company is to be dissolved, and the company
in general meeting has passed a resolution requiring it
to be wound up voluntarily ;
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(b) if the company resolves by special resolution that it be  Part v
wound up voluntarily ;

(c) if the company resolves by extraordinary resolution to
the effect that it cannot by reason of its liabilities con-
tinue its business, and that it is advisable to wind up.

(2) In this Act the expression ““ a resolution for voluntary wind-
ing up ” means a resolution passed under any of the paragraphs
of subsection (1).

(3) A resolution passed under paragraph (a) of subsection (1),
as well as a special resolution under paragraph (b) and an extra-
ordinary resolution under paragraph (c), is subject to section
380 of the Companies Act (copy of resolution to be forwarded
to registrar of companies within 15 days).

85.—(1) When a company has passed a resolution for volun- Notice of
tary winding up, it shall, within 14 days after the passing of the resolution to
resolution, give notice of the resolution by advertisement in the Wind up.
Gazette.

(2) If default is made in complying with this section, the
company and every officer of it who is in default is liable to a
fine and, for continued contravention, to a daily default fine.

For purposes of this subsection the liquidator is deemed an
officer of the company.

86. A voluntary winding up is deemed to commence at the Commence-

time of the passing of the resolution for voluntary winding up. ment of
winding up.

Consequences of resolution to wind up

87.—(1) In case of a voluntary winding up, the company Effect on
shall from the commencement of the winding up cease to carry business and
on its business, except so far as may be required for its bene- Status of
ficial winding up. company.

(2) However, the corporate state and corporate powers of the
company, notwithstanding anything to the contrary in its articles,
continue until the company is dissolved.

88. Any transfer of shares, not being a transfer made to or Avoidance of
with the sanction of the liquidator, and any alteration in the share transfers,
status of the company’s members, made after the commencement ¢tc. after

‘i : : winding-up
of a voluntary winding up, is void. resolution.
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Declaration of solvency

89.—(1) Where it is proposed to wind up a company volun-
tarily, the directors (or, in the case of a company having more
than two directors, the majority of them) may at a directors’
meeting make a statutory declaration to the effect that they
have made a full inquiry into the company’s affairs and that,
having done so, they have formed the opinion that the com-
pany will be able to pay its debts in full, together with interest
at the official rate (as defined in section 251), within such period,
not exceeding 12 months from the commencement of the winding
up, as may be specified in the declaration.

(2) Such a declaration by the directors has no effect for
purposes of this Act unless—

(@) it is made within the 5 weeks immediately preceding
the date of the passing of the resolution for winding
up, or on that date but before the passing of the reso-
lution, and

(b) it embodies a statement of the company’s assets and
liabilities as at the latest practicable date before the
making of the declaration.

(3) The declaration shall be delivered to the registrar of
companies before the expiration of 15 days immediately follow-
ing the date on which the resolution for winding up is passed.

(4) A director making a declaration under this section without
having reasonable grounds for the opinion that the company
will be able to pay its debts in full, together with interest at
the official rate, within the period specified is liable to im-
prisonment or a fine, or both.

(5) If the company is wound up in pursuance of a resolution
passed within 5 weeks after the making of the declaration, and
its debts (together with interest at the official rate) are not paid
or provided for in full within the period specified, it is to be pre-
sumed (unless the contrary is shown) that the director did not
have reasonable grounds for his opinion.

(6) If a declaration required by subsection (3) to be delivered
to the registrar is not so delivered within the time prescribed by
that subsection, the company and every officer in default is
liable to a fine and, for continued contravention, to a daily
default fine.

90. A winding up in the case of which a directors’ statutory
declaration under section 89 has been made is a “ members’
voluntary winding up ”; and a winding up in the case of which
such a declaration has not been made is a “ creditors’ voluntary
winding up ”.
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CHAPTER III PART IV

MEMBERS’ VOLUNTARY WINDING Up

91.—(1) In a members’ voluntary winding up, the company Appointment
in general meeting shall appoint one or more liquidators for of liquidator.
the purpose of winding up the company’s affairs and distributing
its assets.

(2) On the appointment of a liquidator all the powers of the
directors cease, except so far as the company in general meeting
or the liquidator sanctions their continuance.

92.—(1) If a vacancy occurs by death, resignation or other- Power to fill
wise in the office of liquidator appointed by the company, the vacancy in
company in general meeting may, subiect to any arrangement 1°.fﬁ°%°tf
with its creditors, fill the vacancy. tquidator.

(2) For that purpose a general meeting may be convened by
any contributory or, if there were more liquidators than one, by
the continuing liquidators.

(3) The meeting shall be held in manner provided by this
Act or by the articles, or in such manner as may, on application
by any contributory or by the continuing liquidators, be deter-
mined by the court.

93.—(1) Subject to sections 96 and 102, in the event of the General
winding up continuing for more than one year, the liquidator company
shall summon a general meeting of the company at the end of gz%t‘;,‘fa?,ts
the first year from the commencement of the winding up, and ¢pg.
of each succeeding year, or at the first convenient date within 3
months from the end of the year or such longer period as the

Secretary of State may allow.

(2) The liquidator shall lay before the meeting an account of
his acts and dealings, and of the conduct of the winding up,
during the preceding year.

(3) If the liquidator fails to comply with this section, he is
liable to a fine.

94.—(1) As soon as the company’s affairs are fully wound up, Final meeting
the liquidator shall make up an account of the winding up, prior to
showing how it has been conducted and the company’s property dissolution.
has been disposed of, and thereupon shall call a general meeting
of the company for the purpose of laying before it the account,
and giving an explanation of it.

(2) The meeting shall be called by advertisement in the
Gazette, specifying its time, place and object and published at
least one month before the meeting.
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PArT IV (3) Within one week after the meeting, the liquidator shall
send to the registrar of companies a copy of the account, and
shall make a return to him of the holding of the meeting and

of its date.

(4) If the copy is not sent or the return is not made in accord-
ance with subsection (3), the liquidator is liable to a fine and,
for continued contravention, to a daily default fine.

(5) If a quorum is not present at the meeting, the liquidator
shall, in lieu of the return mentioned above, make a return
that the mecting was duly summoned and that no quorum was
present ; and upon such a return being made, the provisions of
subsection (3) as to the making of the return are deemed complied
with.

(6) If the liquidator fails to call a general meeting of the
company as required by subsection (1), he is liable to a fine.

Effect of 95.—(1) This section applies where the liquidator is of the

9oml[>any S opinion that the company will be unable to pay its debts in full

INSOIVENCy.  (together with interest at the official rate) within the period
stated in the directors’ declaration under section 89.

(2) The liquidator shall—

(@) summon a meeting of creditors for a day not later than
the 28th day after the day on which he formed that
opinion ;

(b) send notices of the creditors’ meeting to the creditors
by post not less than 7 days before the day on which
that meeting is to be held ;

(c) cause notice of the creditors’ meeting to be advertised
once in the Gazette and once at least in 2 newspapers
circulating in the relevant locality (that is to say the
locality in which the company’s principal place of busi-
ness in Great Britain was situated during the relevant
period) ; and

(d) during the period before the day on which the creditors’
meeting is to be held, furnish creditors free of charge
with such information concerning the affairs of the
company as they may reasonably require ;

and the notice of the creditors’ meeting shall state the duty im-
posed by paragraph (d) above.
(3) The liquidator shall also—

(@) make out a statement in the prescribed form as to the
affairs of the company ;

(b) lay that statement before the creditors’ meeting ; and

(c¢) attend and preside at that meeting.
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(4) The statement as to the affairs of the company shall be = Part IV
verified by affidavit by the liquidator and shall show—

(a) particulars of the company’s assets, debts and liabilities ;

(b) the names and addresses of the company’s creditors ;

(c) the securities held by them respectively ;

(d) the dates when the securities were respectively given ;
and

(e) such further or other information as may be prescribed.

(5) Where the company’s principal place of business in Great
Britain was situated in different localities at different times
during the relevant period, the duty imposed by subsection
(2)(c) applies separately in relation to each of those localities.

(6) Where the company had no place of business in Great
Britain during the relevant period, references in subsections
(2)(c) and (5) to the company’s principal place of business in
Great Britain are replaced by references to its registered office.

(7) In this section “ the relevant period ” means the period of
6 months immediately preceding the day on which were sent
the notices summoning the company meeting at which it was
resolved that the company be wound up voluntarily.

(8) If the liquidator without reasonable excuse fails to comply
with this section, he is liable to a fine.

57

96. As from the day on which the creditors’ meeting is held Conversion to

under section 95, this Act has effect as if— creiditors’
(a) the directors’ declaration under section 89 had not been fv?nlé?;zr{lp'
made ; and

(b) the creditors’ meeting and the company meeting at which
it was resolved that the company be wound up volun-
tarily were the meetings mentioned in section 98 in the
next Chapter ;

and accordingly the winding up becomes a creditors’ voluntary
winding up.

CHAPTER 1V
CREDITORS’ VOLUNTARY WINDING Up

97.—(1) Subject as follows, this Chapter applies in relation Application
to a creditors’ voluntary winding up. of this
Chapter.

(2) Sections 98 and 99 do not apply where, under section 96
in Chapter III, a members’ voluntary winding up has become
a creditors’ voluntary winding up.
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PArT IV 98.—(1) The company shall—
Meeting of (@) cause a meeting of its creditors to be summoned for a
creditors. day not later than the 14th day after the day on
which there is to be held the company meeting at
which the resolution for voluntary winding up is to be
proposed ;

(b) cause the notices of the creditors® meeting to be sent by
post to the creditors not less than 7 days before the
day on which that meeting is to be held ; and

(c) cause notice of the creditors’ meeting to be advertised
once in the Gazette and once at least in two newspapers
circulating in the relevant locality (that is to say the
locality in which the company’s principal place of
business in Great Britain was situated during the rele-
vant period).

(2) The notice of the creditors’ meeting shall state either—

(a) the name and address of a person qualified to act as an
insolvency practitioner in relation to the company
who, during the period before the day on which that
meeting is to be held, will furnish creditors free of
charge with such information concerning the company’s
affairs as they may reasonably require ; or

(b) a place in the relevant locality where, on the two busi-
ness days falling next before the day on which that
meeting is to be held, a list of the names and addresses
of the company’s creditors will be available for inspec-
tion free of charge.

(3) Where the company’s principal place of business in Great
Britain was situated in different localities at different times
during the relevant period, the duties imposed by subsections
(I1Xc) and (2)(b) above apply separately in relation to each of
those localities.

(4) Where the company had no place of business in Great
Britain during the relevant peniod, references in subsections (1)
(¢) and (3) to the company’s principal place of business in Great
Britain are replaced by references to its registered office.

(5) In this section “ the relevant period ” means the period of
6 months immediately preceding the day on which were sent the
notices summoning the company meeting at which it was re-
solved that the company be wound up voluntarily.

(6) If the company without reasonable excuse fails to comply
with subsection (1) or (2), it is guilty of an offence and liable to
a fine.
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99.—(1) The directors of the company shall— PapT IV
(a) make out a statement in the prescribed form as to the E;f:f;‘t’;; gl)l .
affairs of the company ; of affairs

(b) cause that statement to be laid before the creditors’ before
meeting under section 98 ; and creditors.
(¢) appoint one of their number to preside at that meeting ;
and it is the duty of the director so appointed to attend the
meeting and preside over it.

(2) The statement as to the affairs of the company shall be
verified by affidavit by some or all of the directors and shall
show-—

(@) particulars of the company’s assets, debts and liabilities ;
(b) the names and addresses of the company’s creditors ;
(¢) the securities held by them respectively ;

(d) the dates when the securities were respectively given;
and
(e) such further or other information as may be prescribed.

3) f—
(@) the directors without reasonable excuse fail to comply
with subsection (1) or (2) ; or
(b) any director without reasonable excuse fails to comply
with subsection (1), so far as requiring him to attend
and preside at the creditors’ meeting,
the directors are or (as the case may be) the director is guilty
of an offence and liable to a fine.

100.—(1) The creditors and the company at their respective Appointment
meetings mentioned in section 98 may nominate a person to be of liquidator,
liquidator for the purpose of winding up the company’s affairs
and distributing its assets.

(2) The liquidator shall be the person nominated by the
creditors or, where no person has been so nominated, the
person (if any) nominated by the company.

(3) In the case of different persons being nominated, any
director, member or creditor of the company may, within 7 days
after the date on which the nomination was made by the
creditors, apply to the court for an order either—

(a) directing that the person nominated as liquidator by
the company shall be liquidator instead of or jointly
with the person nominated by the creditors, or

(b) appointing some other person to be liquidator instead
of the person nominated by the creditors.
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101.—(1) The creditors at the meeting to be held under sec-
tion 98 or at any subsequent meeting may, if they think fit,
appoint a committee (“the liquidation committee ”) of not
more than 5 persons to exercise the functions conferred on it
by or under this Act.

(2) If such a committee is appointed, the company may, either
at the meeting at which the resolution for voluntary winding up
is passed or at any time subsequently in general meeting, appoint
such number of persons as they think fit to act as members of
the committee, not exceeding 5.

(3) However, the creditors may, if they think fit, resolve that
all or any of the persons so appointed by the company ought
not to be members of the liquidation committee; and if the
creditors so resolve—

(@) the persons mentioned in the resolution are not then,
unless the court otherwise directs, qualified to act as
members of the committee ; and

(b) on any application to the court under this provision
the court may, if it thinks fit, appoint other persons
to act as such members in place of the persons men-
tioned in the resolution.

(4) In Scotland, the liquidation committee has, in addition to
the powers and duties conferred and imposed on it by this Act,
such of the powers and duties of commissioners on a bankrupt
estate as may be conferred and imposed on liquidation com-
mittees by the rules.

102. Where, in the case of a winding up which was, under
section 96 in Chapter III, converted to a creditors’ voluntary
winding up, a creditors’ meeting is held in accordance with
section 95, any appointment made or committee established by
that meeting is deemed to have been made or established by a
meeting held in accordance with section 98 in this Chapter.

103. On the appointment of a liquidator, all the powers of the
directors cease, except so far as the liquidation committee (or,
if there is no such committee, the creditors) sanction their
continuance.

104. If a vacancy occurs, by death, resignation or otherwise, in
the office of a liquidator (other than a liquidator appointed by,
or by the direction of, the court), the creditors may fill the
vacancy.
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105.—(1) If the winding up continues for more than one year, PArTIV
the liquidator shall summon a general meeting of the company Meetings of
and a meeting of the creditors at the end of the first year from company and
the commencement of the winding up, and of each succeeding gi‘ﬁ‘“’;:r?st
year, or at the first convenient date within 3 months from the ¢pq. Y
end of the year or such longer period as the Secretary of State
may allow.

(2) The liquidator shall lay before each of the meetings an
account of his acts and dealings and of the conduct of the
windiug up during the preceding year.

(3) If the liquidator fails to comply with this section, he is
liable to a fine.

(4) Where under section 96 a members’ voluntary winding up
has become a creditors’ voluntary winding up, and the creditors’
meeting under section 95 is held 3 months or less before the end
of the first year from the commencement of the winding up,
the liquidator is not required by this section to summon a meet-
ing of creditors at the end of that year.

106.—(1) As soon as the company’s affairs are fully wound up, Final meeting
the liquidator shall make up an account of the winding up, g.ﬂorl“:.
showing how it has been conducted and the company’s property <> 1on-
has been disposed of, and thereupon shall call a general meeting
of the company and a meeting of the creditors for the purpose
of laying the account before the meetings and giving an explana-
tion of it.

(2) Each such meeting shall be called by advertisement in the
Gazette specifying the time, place and object of the meeting, and
published at least one month before it.

(3) Within one week after the date of the meetings (or, if they
are not held on the same date, after the date of the later one)
the liquidator shall send to the registrar of companies a copy
of the account, and shall make a return to him of the holding
of the meetings and of their dates.

(4) If the copy is not sent or the return is not made in accord-
ance with subsection (3), the liquidator is liable to a fine and, for
continued contravention, to a daily default fine.

(5) However, if a quorum is not present at either such meeting,
the liquidator shall, in lieu of the return required by subsection
(3), make a return that the meeting was duly summoned and that
no quorum was present ; and upon such return being made the
provisions of that subsection as to the making of the return are,
in respect of that meeting, deemed complied with.
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(6) If the liquidator fails to call a general meeting of the com-
pany or a meeting of the creditors as required by this section, he
is liable to a fine.

CHAPTER V

PROVISIONS APPLYING TO BOTH KINDS OF
VOLUNTARY WINDING UpP

167. Subject to the provisions of this Act as to preferential
payments, the company’s property in a voluntary winding up
shall on the winding up be applied in satisfaction of the com-
pany’s liabilities pari passu and, subject to that application, shall
(unless the articles otherwise provide) be distributed among the
members according to their rights and interests in the company.

168.—(1) If from any cause whatever there is no liquidator
acting, the court may appoint a liquidator.

(2) The court may, on cause shown, remove a liquidator and
appoint another.

109.—(1) The liquidator shall, within 14 days after his appoint-
ment, publish in the Gazette and deliver to the registrar of com-
panies for registration a notice of his appointment in the form
prescribed by statutory instrument made by the Secretary of
State.

(2) If the liquidator fails to comply with this section, he is
liable to a fine and, for continued contravention, to a daily

default fine.

110.—(1) This section applies, in the case of a company pro-
posed to be, or being, wound up voluntarily, where the whole or
part of the company’s business or property is proposed to be
transferred or sold to another company (“the transferee com-
pany ”), whether or not the latter is a company within the
meaning of the Companies Act.

(2) With the requisite sanction, the liquidator of the company
being, or proposed to be, wound up (“ the transferor company ')
may receive, in compensation or part compensation for the trans-
fer or sale, shares, policies or other like interests in the transferee
company for distribution among the members of the transferor

company.



Insolvency Act 1986 c. 45

(3) The sanction requisite under subsection (2) is—
(@) in the case of a members’ voluntary winding up, that of
a special resolution of the company, conferring either
a general authority on the liquidator or an authority
in respect of any particular arrangement, and
(b) in the case of a creditors’ voluntary winding up, that of
either the court or the liquidation committee.

(4) Alternatively to subsection (2), the liquidator may (with
that sanction) enter into any other arrangement whereby the
members of the transferor company may, in lieu of receiving
cash, shares, policies or other like interests (or in addition there-
to), participate in the profits of, or receive any other benefit from,
the transferee company.

(5) A sale or arrangement in pursuance of this section is bind-
ing on members of the transferor company.

(6) A special resolution is not invalid for purposes of this
section by reason that it is passed before or concurrently with a
resolution for voluntary winding up or for appointing liquida-
tors ; but, if an order is made within a year for winding up the
company by the court, the special resolution is not valid unless
sanctioned by the court.

PART IV
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111.—(1) This section applies in the case of a voluntary wind- Dissent from
ing up where, for the purposes of section 110(2) or (4), there arrangement

has been passed a special resolution of the transferor company
providing the sanction requisite for the liquidator under that
section.

(2) If a member of the transferor company who did not vote
in favour of the special resolution expresses his dissent from
it in writing, addressed to the liquidator and left at the com-
pany’s registered office within 7 days after the passing of the
resolution, he may require the liquidator either to abstain from
carrying the resolution into effect or to purchase his interest at
a price to be determined by agreement or by arbitration under
this section.

(3) If the liquidator elects to purchase the member’s interest,
the purchase money must be paid before the company is dis-
solved and be raised by the liquidator in such manner as may
be determined by special resolution.

(4) For purposes of an arbitration under this section, the pro-

visions of the Companies Clauses Consolidation Act 1845 or, 1845 c. 16.
in the case of a winding up in Scotland, the Companies Clauses 1845 c. 17.

under s. 110,
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ParTrIV  Consolidation (Scotland) Act 1845 with respect to the settlement
of disputes by arbitration are incorporated with this Act, and—
(@) in the construction of those provisions this Act is deem-
ed the special Act and “ the company ” means the trans-
feror company, and
(b) any appointment by the incorporated provisions directed
to be made under the hand of the secretary or any
two of the directors may be made in writing by the
liquidator (or, if there is more than one liquidator,
then any two or more of them).

Reference of 112.—(1) The liquidator or any contributory or creditor may
questions to  apply to the court to determine any question arising in the wind-
court. ing up of a company, or to exercise, as respects the enforcing of
calls or any other matter, all or any of the powers which the
court might exercise if the company were being wound up by the

court.

(2) The court, if satisfied that the determination of the ques-
tion or the required exercise of power will be just and beneficial,
may accede wholly or partially to the application on such terms
and conditions as it thinks fit, or may make such other order on
the application as it thinks just.

(3) A copy of an order made by virtue of this section staying
the proceedings in the winding up shall forthwith be forwarded
by the company, or otherwise as may be prescribed, to the regis-
trar of companies, who shall enter it in his records relating to
the company.

Court’s power  113. If the court, on the application of the liquidator in the
to control winding up of a company registered in Scotland, so directs, no
?ggggeafg)gs action or proceeding shall be proceeded with or commenced

*  against the company except by leave of the court and subject

to such terms as the court may impose.

No liquidator 114.—(1) This section applies where, in the case of a volun-
appointed or tary winding up, no liquidator has been appointed or nomin-
nominated by ated by the company.

company.
(2) The powers of the directors shall not be exercised, except
with the sanction of the court or (in the case of a creditors’
voluntary winding up) so far as may be necessary to secure com-
pliance with sections 98 (creditors’ meeting) and 99 (statement
of affairs), during the period before the appointment or nomin-
ation of a liquidator of the company.
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(3) Subsection (2) does not apply in relation to the powers  PartIV
of the directors—
(@) to dispose of perishable goods and other goods the
value of which is likely to diminish if they are not
immediately disposed of, and

(b) to do all such other things as may be necessary for
the protection of the company’s assets.

(4) If the directors of the company without reasonable ex-
cuse fail to comply with this section, they are liable to a fine.

115. All expenses properly incurred in the winding up, in- Expenses of
cluding the remuneration of the liquidator, are payable out of VQllg}tary
the company’s assets in priority to all other claims. winding up.

116. The voluntary winding up of a company does not bar Saving for
the right of any creditor or contributory to have it wound up certain rights.
by the court ; but in the case of an application by a contributory
the court must be satisfied that the rights of the contributories
will be prejudiced by a voluntary winding up.

CHAPTER VI
WINDING UP BY THE COURT
Jurisdiction (England and Wales)

117.—(1) The High Court has jurisdiction to wind up any High Court

company registered in England and Wales. and county
court

(2) Where the amount of a company’s share capital paid up jurisdiction,
or credited as paid up does not exceed £120,000, then (subject
to this section) the county court of the district in which the com-
pany’s registered office is situated has concurrent jurisdiction
with the High Court to wind up the company.

(3) The money sum for the time being specified in subsection
(2) is subject to increase or reduction by order under section 416
in Part XV.

(4) The Lord Chancellor may by order in a statutory instru-
ment exclude a county court from having winding-up jurisdic-
tion, and for the purposes of that jurisdiction may attach its
district, or any part thereof, to any other county court, and may
by statutory instrument revoke or vary any such order.

In exercising the powers of this section, the Lord Chancellor
shall provide that a county court is not to have winding-up
jurisdiction unless it has for the time being jurisdiction for the
purposes of Parts VIII to XI of this Act (individual insolvency).
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(5) Every court in England and Wales having winding-up
jurisdiction has for the purposes of that jurisdiction all the
powers of the High Court; and every prescribed officer of the
court shall perform any duties which an officer of the High Court
may discharge by order of a judge of that court or otherwise in
relation to winding up.

(6) For the purposes of this section, a company’s * regis-
tered office ” is the place which has longest been its registered
office during the 6 months immediately preceding the presen-
tation of the petition for winding up.

118.—(1) Nothing in section 117 invalidates a proceeding by
reason of its being taken in the wrong court.

(2) The winding up of a company by the court in England
and Wales, or any proceedings in the winding up, may be re-
tained in the court in which the proceedings were commenced,
although it may not be the court in which they ought to have
been commenced.

119.—(1) If any question arises in any winding-up proceedings
in a county court which all the parties to the proceedings, or
which one of them and the judge of the court, desire to have
determined in the first instance in the High Court, the judge
shall state the facts in the form of a special case for the opinion
of the High Court.

(2) Thereupon the special case and the proceedings (or such
of them as may be required) shall be transmitted to the High
Court for the purposes of the determination.

Jurisdiction (Scotland)

120.—(1) The Court of Session has jurisdiction to wind up
any company registered in Scotland.

(2) When the Court of Session is in vacation, the jurisdiction
conferred on that court by this section may (subject to the
provisions of this Part) be exercised by the judge acting as
vacation judge in pursuance of section 4 of the Administration
of Justice (Scotland) Act 1933.

(3) Where the amount of a company’s share capital paid up
or credited as paid up does not exceed £120,000, the sheriff court
of the sheriffdom in which the company’s registered office is
situated has concurrent jurisdiction with the Court of Session to
wind up the company ; but—

(@) the Court of Session may, if it thinks expedient having
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regard to the amount of the company’s assets to do  Parr IV
s0—

(i) remit to a sheriff court any petition presented
to the Court of Session for winding up such a com-
pany, or

(ii) require such a petition presented to a sheriff
court to be remitted to the Court of Session ; and

(b) the Court of Session may require any such petition
as above-mentioned presented to one sheriff court to
be remitted to another sheriff court ; and

(¢) in a winding up in the sheriff court the sheriff may
submit a stated case for the opinion of the Court of
Session on any question of law arising in that winding
up.

(4) For purposes of this section, the expression * registered
office ” means the place which has longest been the company’s
registered office during the 6 months immediately preceding the
presentation of the petition for winding up.

(5) The money sum for the time being specified in subsection
(3) is subject to increase or reduction by order under section
416 in Part XV.

121.—(1) The Court of Session may, by Act of Sederunt, Power to
make provision for the taking of proceedings in a winding up remit winding
before one of the Lords Ordinary ; and, where provision is so up to Lord
made, the Lord Ordinary has, for the purposes of the winding @487
up, all the powers and jurisdiction: of the court.

(2) However, the Lord Ordinary may report to the Inner
House any matter which may arise in the course of a winding

up.

Grounds and effect of winding-up petition

122.—(1) A company may be wound up by the court if— Circumstances

(@) the company has by special resolution resolved that i which

the company be wound up by the court, g;’;;‘,"g;‘ y

(b) being a public company which was registered as such wound up by
on its original incorporation, the company has not the court.
been issued with a certificate under section 117 of
the Companies Act (public company share capital
requirements) and more than a year has expired since
it was so registered,

(¢) it is an old public company, within the meaning of the
Consequential Provisions Act,
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(d) the company does not commence its business within a
year from its incorporation or suspends its business
for a whole year,

(e) the number of members is reduced below 2,

(f) the company is unable to pay its debts,

(g) the court is of the opinion that it is just and equitable
that the company should be wound up.

(2) In Scotland, a company which the Court of Session has
jurisdiction to wind up may be wound up by the Court if there
is subsisting a floating charge over property comprised in the

company’s property and undertaking, and the court is satisfied

that the security of the creditor entitled to the benefit of the
floating charge is in jeopardy.
For this purpose a creditor’s security is deemed to be in

jeopardy if the Court is satisfied that events have occurred or

are about to occur which render it unreasonable in the creditor’s
interests that the company should retain power to dispose of
the property which is subject to the floating charge.

123.

(1) A company is deemed unable to pay its debts—

(a) if a creditor (by assignment or otherwise) to whom the
company is indebted in a sum exceeding £750 then
due has served on the company, by leaving it at the
company’s registered office, a written demand (in the
prescribed form) requiring the company to pay the
sum so due and the company has for 3 weeks there-
after neglected to pay the sum or to secure or com-
pound for it to the reasonable satisfaction of the
creditor, or

(b) if, in England and Wales, executiori or other process
issued on a judgment, decree or order of any court in
favour of a creditor of the company is returned un-
satisfied in whole or in part, or

(c) if, in Scotland, the induciae of a charge for payment
on an extract decree, or an extract registered bond, or
an extract registered protest, have expired without pay-
ment being made, or

(d) if, in Northern Ireland, a certificate of unenforceability
has been granted in respect of a judgment against the
company, Or

(e) if it is proved to the satisfaction of the court that the

company is unable to pay its debts as they fall due.

(2) A company is also deemed unable to pay its debts if it is
proved to the satisfaction of the court that the value of the
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company’s assets is less than the amount of its }igpiliﬁes, taking
into account its contingent and prospective liabilities.

(3) The money sum for the time being specified in subsect_ion
(1)(a) is subject to increase or reduction by order under section
416 in Part XV.

124.

ParT IV

(1) Subject to the provisions of this section, an applica- Application

tion to the court for the winding up of a company shall be by for winding

petition presented either by the company, or the directors, or u

by any creditor or creditors (including any contingent or pros-
pective creditor or creditors), contributory or contributories, or
by all or any of those parties, together or separately.

(2) Except as mentioned below, a contributory is not entitled
to present a winding-up petition unless either—

(a) the number of members is reduced below 2, or

(b) the shares in respect of which he is a contributory, or
some of them, either were originally allotted to him,
or have been held by him, and registered in his name,
for at least 6 months during the 18 months before
the commencement of the winding up, or have devolved
on him through the death of a former holder.

(3) A person who is liable under section 76 to contribute to
a company’s assets in the event of its being wound up may
petition on either of the grounds set out in section 122(1)(f) and
(g), and subsection (2) above does not then apply; but unless
the person is a contributory otherwise than under section 76, he
may not in his character as contributory petition on any other
ground.

This subsection is deemed included in Chapter VII of Part V
of the Companies Act (redeemable shares ; purchase by a com-
pany of its own shares) for the purposes of the Secretary of

State’s power to make regulations under section 179 of that
Act.

(4) A winding-up petition may be presented by the Secretary
of State—

(a) if the ground of the petition is that in section 122(1)(b)
or (c), or

(b) in a case falling within section 440 of the Companies
Act (expedient in the public interest, following report
of inspectors, etc.).

(5) Where a company is being wound up voluntarily in
England and Wales, a winding-up petition may be presented
by the official receiver attached to the court as well as by any

69



70

PART IV

Powers of
court on
hearing of
petition.

Power to
stay or
restrain
proceedings
against
company.

c.45 Insolvency Act 1986

other person authorised in that behalf under the other provi-
sions of this section; but the court shall not make a winding-
up order on the petition unless it is satisfied that the voluntary
winding up cannot be continued with due regard to the interests
of the creditors or contributories.

125.—(1) On hearing a winding-up petition the court may
dismiss it, or adjourn the hearing conditionally or uncondition-
ally, or make an interim order, or any other order that it thinks
fit ; but the court shall not refuse to make a winding-up order
on the ground only that the company’s assets have been mort-
gaged to an amount equal to or in excess of those assets, or that
the company has no assets.

(2) If the petition is presented by members of the company
as contributories on the ground that it is just and equitable that
the company should be wound up, the court, if it is of opinion—

(a) that the petitioners are entitled to relief either by
winding up the company or by some other means, and

(b) that in the absence of any other remedy it would be
just and equitable that the company should be wound

up,
shall make a winding-up order ; but this does not apply if the
court is also of the opinion both that some other remedy is
available to the petitioners and that they are acting unreason-
ably in seeking to have the company wound up instead of pursu-
ing that other remedy.

126.—(1) At any time after the presentation of a winding-up
petition, and before a winding-up order has been made, the
company, or any creditor or contributory, may—

(@) where any action or proceeding against the company is
pending in the High Court or Court of Appeal in
England and Wales or Northern Ireland, apply to the
court in which the action or proceeding is pending for
a stay of proceedings therein, and

{b) where any other action or proceeding is pending against
the company, apply to the court having jurisdiction
to wind up the company to restrain further proceed-
ings in the action or proceeding ;

and the court to which application is so made may (as the case
may be) stay, sist or restrain the proceedings accordingly on
such terms as it thinks fit.

(2) In the case of a company registered under section 680 of
the Companies Act (pre-1862 companies; companies formed
under legislation other than the Companies Acts) or the previous
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corresponding legislation, where the application to stay, sist or  Part IV
restrain is by a creditor, this section extends to actions and pro-
ceedings against any contributory of the company.

127. In a winding up by the court, any disposition of the Avoidance of
company’s property, and any transfer of shares, or alteration in Property
the status of the company’s members, made after the commence- g;f:p"sm"“s’
ment of the winding up is, unless the court otherwise orders,
void.

128.—(1) Where a company registered in England and Wales Avoidance of
is being wound up by the court, any attachment, sequestration, 2ttachments,
distress or execution put in force against the estate or effects of **
the company after the commencement of the winding up is void.

(2) This section, so far as relates to any estate or effects of the
company situated in England and Wales, applies in the case
of a company registered in Scotland as it applies in the
case of a company registered in England and Wales.

Commencement of winding up

129.—(1) If, before the presentation of a petition for the wind- Commence-
ing up of a company by the court, a resolution has been passed ment of
by the company for voluntary winding up, the winding up of the g"“&‘;‘% it
company is deemed to have commenced at the time of the y ’
passing of the resolution; and unless the court, on proof of
fraud or mistake, directs otherwise, all proceedings taken in
ttgle( voluntary winding up are deemed to have been validly

en.

(2) In any other case, the winding up of a company by the
court is deemed to commence at the time of the presentation
of the petition for winding up.

138.—(1) On the making of a winding-up order, a copy of Consequences
the order must forthwith be forwarded by the company (or of winding-up
otherwise as may be prescribed) to the registrar of companies, 9T%*
who shall enter it in his records relating to the company.

(2) When a winding-up order has been made or a provisional
liquidator has been appointed, no action or proceeding shall
be proceeded with or commenced against the company or its
property, except by leave of the court and subject to such
terms as the court may impose.

(3) When an order has been made for winding up a company
registered under section 680 of the Companies Act, no action or
proceeding shall be commenced or proceeded with against the
company or its property or any contributory of the company,
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PARTIV  in respect of any debt of the company, except by leave of the
court, and subject to such terms as the court may impose.

(4) An order for winding up a company operates in favour
of all the creditors and of all contributories of the company
as if made on the joint petition of a creditor and of a contri-
butory.

Investigation procedures

Company’s 131.—(1) Where the court has made a winding-up order or

statement of  appointed a provisional liquidator, the official receiver may

affairs. require some or all of the persons mentioned in subsection (3)
below to make out and submit to him a statement in the pre-
scribed form as to the affairs of the company.

(2) The statement shall be verified by affidavit by the persons
required to submit it and shall show—

(a) particulars of the company’s assets, debts and liabili-
ties ;

(b) the names and addresses of the company’s creditors ;

(c) the securities held by them respectively ;

(d) the dates when the securities were respectively given;
and

(e) such further or other information as may be prescribed
or as the official receiver may require.

(3) The persons referred to in subsection (1) are—
(@) those who are or have been officers of the company ;

(b) those who have taken part in the formation of the
company at any time within one year before the rele-
vant date ;

(c) those who are in the company’s employment, or have
been in its employment within that year, and are in
the official receiver’s opinion capable of giving the
information required ;

(d) those who are or have been within that year officers
of, or in the employment of, a company which is, or
within that year was, an officer of the company.

(4) Where any persons are required under this section to
submit a statement of affairs to the official receiver, they shall
do so (subject to the next subsection) before the end of the
period of 21 days beginning with the day after that on which
the prescribed notice of the requirement is given to them by the
official receiver.

(5) The official receiver, if he thinks fit, may—

(@) at any time release a person from an obligation imposed
on him under subsection (1) or (2) above ; or



Insolvency Act 1986 c. 45 73

(b) either when giving the notice mentioned in subsection (4)  Part IV
or subsequently, extend the period so mentioned ;
and where the official receiver has refused to exercise a power

conferred by this subsection, the court, if it thinks fit, may
exercise it.

(6) In this section—

“ employment ” includes employment under a contract
for services ; and

“ the relevant date > means—

(@) in a case where a provisional liquidator is
appointed, the date of his appointment ; and

(b) in a case where no such appointment is made, the
date of the winding-up order.

(7) If a person without reasonable excuse fails to comply with
any obligation imposed under this section, he is liable to a fine
and, for continued contravention, to a daily default fine.

(8) In the application of this section to Scotland references to
the official receiver are to the liquidator or, in a case where a
provisional liquidator is appointed, the provisional liquidator.

132.—(1) Where a winding-up order is made by the court Investigation
in England and Wales, it is the duty of the official receiver to by official
investigate— receiver.

(a) if the company has failed, the causes of the failure ;
and

(b) generally, the promotion, formation, business, dealings
and affairs of the company,

and to make such report (if any) to the court as he thinks fit.

(2) The report is, in any proceedings, prima facie evidence of
the facts stated in it.

133.—(1) Where a company is being wound up by the court, Public
the official receiver or, in Scotland, the liquidator may at any examination
time before the dissolution of the company apply to the court of officers.
for the public examination of any person who—

(@) is or has been an officer of the company ; or

(b) has acted as liquidator or administrator of the company
or as receiver or manager or, in Scotland, receiver of
its property ; or

(¢) not being a person falling within paragraph (a) or (b),
is or has been concerned, or has taken part, in the
promotion, formation or management of the company.

(2) Unless the court otherwise orders, the official receiver or,
in Scotland, the liquidator shall make an application under
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subsection (1) if he is requested in accordance with the rules
to do so by—

(a) one-half, in value, of the company’s creditors ; or
(b) three-quarters, in value, of the company’s contributories.

(3) On an application under subsection (1), the court shall
direct that a public examination of the person to whom the
application relates shall be held on a day appointed by the
court ; and that person shall attend on that day and be publicly
examined as to the promotion, formation or management of the
company or as to the conduct of its business and affairs, or his
conduct or dealings in relation to the company.

(4) The following may take part in the public examination
of a person under this section and may question that person
concerning the matters mentioned in subsection (3), namely—

(a) the official receiver ;
(b) the liquidator of the company ;

(c) any person who has been appointed as special manager
of the company’s property or business ;

(d) any creditor of the company who has tendered a proof
or, in Scotland, submitted a claim in the winding up;

(e) any contributory of the company.

134.—(1) If a person without reasonable excuse fails at any
time to attend his public examination under section 133, he is
guilty of a contempt of court and liable to be punished
accordingly.

(2) In a case where a person without reasonable excuse fails
at any time to attend his examination under section 133 or
there are reasonable grounds for believing that a person has
absconded, or is about to abscond, with a view to avoiding or
delaying his examination under that section, the court may cause
a warrant to be issued to a constable or prescribed officer of the
court—

(@) for the arrest of that person ; and

(b) for the seizure of any books, papers, records, money
or goods in that person’s possession.

(3) In such a case the court may authorise the person arrested
under the warrant to be kept in custody, and anything seized
under such a warrant to be held, in accordance with the rules,
until such time as the court may order.
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Appointment of liquidator PArT IV

135.—(1) Subject to the provisions of this section, the court Appointment
may, at any time after the presentation of a winding-up petition, aftld P?WCYIS of
appoint a liquidator provisionally. L q‘l’l‘i’g;?:ﬁ

(2) In England and Wales, the appointment of a provisional
liquidator may be made at any time before the making of a
winding-up order ; and either the official receiver or any other
fit person may be appointed.

(3) In Scotland, such an appointment may be made at any
time before the first appointment of liquidators.

(4) The provisional liquidator shall carry out such functions
as the court may confer on him.

(5) When a liquidator is provisionally appointed by the court,
his powers may be limited by the order appointing him.

136.—(1) The following provisions of this section have effect, Functions of
subject to section 140 below, on a winding-up order being made official
by the court in England and Wales. s to
(2) The official receiver, by virtue of his office, becomes the ?ﬁ"%"f
liquidator of the company and continues in office until another 'quidator.
person becomes liquidator under the provisions of this Part.

(3) The official receiver is, by virtue of his office, the liquidator
during any vacancy.

(4) At any time when he is the liquidator of the company,
the official receiver may summon separate meetings of the
company’s creditors and contributories for the purpose of
choosing a person to be liquidator of the company in place of
the official receiver.

(5) It is the duty of the official receiver—

{a) as soon as practicable in the period of 12 weeks begin-
ning with the day on which the winding-up order was
made, to decide whether to exercise his power under sub-
section (4) to summon meetings, and

(b) if in pursuance of paragraph (a) he decides not to
exercise that power, to give notice of his decision,
before the end of that period, to the court and to the
company’s creditors and contributories, and

(c) (whether or not he has decided to exercise that power)
to exercise his power to summon meetings under sub-
section (4) if he is at any time requested, in accordance
with the rules, to do so by one-quarter, in value, of
the company’s creditors ;
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and accordingly, where the duty imposed by paragraph (c)
arises before the official receiver has performed a duty imposed
by paragraph (a) or (b), he is not required to perform the latter
duty.

(6) A notice given under subsection (5)(b) to the company’s
creditors shall contain an explanation of the creditors’ power
under subsection (5)(c) to require the official receiver to summon
meetings of the company’s creditors and contributories.

137.—(1) In a winding up by the court in England and Wales
the official receiver may, at any time when he is the liquidator
of the company, apply to the Secretary of State for the appoint-
ment of a person as liquidator in his place.

(2) If meetings are held in pursuance of a decision under
section 136(5)(a), but no person is chosen to be liquidator as a
result of those meetings, it is the duty of the official receiver to
decide whether to refer the need for an appointment to the
Secretary of State.

(3) On an application under subsection (1), or a reference
made in pursuance of a decision under subsection (2), the Secre-
tary of State shall either make an appointment or decline to
make one.

(4) Where a liquidator has been appointed by the Secretary
of State under subsection (3), the liquidator shall give notice
of his appointment to the company’s creditors or, if the court
so allows, shall advertise his appointment in accordance with
the directions of the court.

(5) In that notice or advertisement the liquidator shall—

(a) state whether he proposes to summon a general meeting
of the company’s creditors under section 141 below for
the purpose of determining (together with any meeting
of contributories) whether a liquidation committee
should be established under that section, and

(b) if he does not propose to summon such a meeting,
set out the power of the company’s creditors under
that section to require him to summon one.

138.—(1) Where a winding-up order is made by the court in
Scotland, a liquidator shall be appointed by the court at the
time when the order is made.

(2) The liquidator so appointed (here referred to as “ the in-
terim liquidator ) continues in office until another person be-
comes liquidator in his place under this section or the next.
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(3) The interim liquidator shall (subject to the next subsection)
as soon as practicable in the period of 28 days beginning with
the day on which the winding-up order was made or such
longer period as the court may allow, summon separate meet-
ings of the company’s creditors and contributories for the pur-
pose of choosing a person (who may be the person who is the
interim liquidator) to be liquidator of the company in place of
the interim liquidator.

(4) If it appears to the interim liquidator, in any case where
a company is being wound up on grounds including its in-
ability to pay its debts, that it would be inappropriate to sum-
mon under subsection (3) a meeting of the company’s contribu-
tories, he may summon only a meeting of the company’s
creditors for the purpose mentioned in that subsection.

(5) If one or more meetings are held in pursuance of this
section but no person is appointed or nominated by the meeting
or meetings, the interim liquidator shall make a report to the
court which shall appoint either the interim liquidator or some
other person to be liquidator of the company.

(6) A person who becomes liquidator of the company in
place of the interim liquidator shall, unless he is appointed by
the court, forthwith notify the court of that fact.

PArT IV

139.—(1) This section applies where a company is being Choice of
wound up by the court and separate meetings of the company’s liquidator at

creditors and contributories are summoned for the purpose of
choosing a person to be liquidator of the company.

(2) The creditors and the contributories at their respective
meetings may nominate a person to be liquidator.

(3) The liquidator shall be the person nominated by the
creditors or, where no person has been so nominated, the per-
son (if any) nominated by the contributories.

(4) In the case of different persons being nominated, any
contributory or creditor may, within 7 days after the date on
which the nomination was made by the creditors, apply to the
court for an order either—

(a) appointing the person nominated as liquidator by the
contributories to be a liquidator instead of, or jointly
with, the person nominated by the creditors ; or

(b) appointing some other person to be liquidator instead
of the person nominated by the creditors.

D

meetings of
creditors and
contributories.
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140.—(1) Where a winding-up order is made immediately
upon the discharge of an administration order, the court may
appoint as liquidator of the company the person who has
ceased on the discharge of the administration order to be the
administrator of the company.

(2) Where a winding-up order is made at a time when there
is a supervisor of a voluntary arrangement approved in
relation to the company under Part I, the court may appoint
as liquidator of the company the person who is the supervisor
at the time when the winding-up order is made.

(3) Where the court makes an appointment under this section,
the official receiver does not become the liquidator as otherwise
provided by section 136(2), and he has no duty under section
136(5) (@) or (b) in respect of the summoning of creditors’ or
contributories’ meetings.

Liquidation committees

141.—(1) Where a winding-up order has been made by the
court in England and Wales and separate meetings of creditors
and contributories have been summoned for the purpose of
choosing a person to be liquidator, those meetings may establish
a committee (“the liquidation committee ”) to exercise the
functions conferred on it by or under this Act.

(2) The liquidator (not being the official receiver) may at any
time, if he thinks fit, summon separate general meetings of the
company’s creditors and contributories for the purpose of deter-
mining whether such a committee should be established and, if
it is so determined, of establishing it.

The liquidator (not being the official receiver) shall summon
such a meeting if he is requested, in accordance with the rules,
to do so by one-tenth, in value, of the company’s creditors.

(3) Where meetings are summoned under this section, or for
the purpose of choosing a person to be liquidator, and either
the meeting of creditors or the meeting of contributories decides
that a liquidation committee should be established, but the other
meeting does not so decide or decides that a committee should
not be established, the committee shall be established in accord-
ance with the rules, unless the court otherwise orders.

(4) The liquidation committee is not to be able or required to
carry out its functions at any time when the official receiver is
liquidator ; but at any such time its functions are vested in the
Secretary of State except to the extent that the rules otherwise
provide.

(5) Where there is for the time being no liquidation commit-
tee, and the liquidator is a person other than the official receiver,
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the functions of such a committee are vested in the Secretary  Part IV
of State except to the extent that the rules otherwise provide.

142.—(1) Where a winding-up order has been made by the Liquidation
court in Scotland and separate meetings of creditors and con- committee
tributories have been summoned for the purpose of choosing a (Scotland).
person to be liquidator or, under section 138(4), only a meeting
of creditors has been summoned for that purpose, those meet-
ings or (as the case may be) that meeting may establish a
committee (“the liquidation committee”) to exercise the
functions conferred on it by or under this Act.

(2) The liquidator may at any time, if he thinks fit, summon
separate general meetings of the company’s creditors and con-
tributories for the purpose of determining whether such a com-
mittee should be established and, if it is so determined, of
establishing it.

(3) The liquidator, if appointed by the court otherwise than
under section 139(4)(a), is required to summon meetings under
subsection (2) if he is requested, in accordance with the rules,
to do so by one-tenth, in value, of the company’s creditors.

(4) Where meetings are summoned under this section, or for
the purpose of choosing a person to be liquidator, and either the
meeting of creditors or the meeting of contributories decides
that a liguidation committee should be established, but the
other meeting does not so decide or decides that a committee
should not be established, the committee shall be established
in accordance with the rules, unless the court otherwise orders.

(5) Where in the case of any winding up there is for the
time being no liquidation committee, the functions of such a
committee are vested in the court except to the extent that the
rules otherwise provide.

(6) In addition to the powers and duties conferred and
imposed on it by this Act, a liquidation committee has such of
the powers and duties of commissioners in a sequestration as
.may be conferred and imposed on such committees by the rules.

The liquidator’s functions
143.—(1) The functions of the liquidator of a company which General
is being wound up by the court are to secure that the assets of functions in
the company are got in, realised and distributed to the company’s g;:ggf;g’p by
creditors and, if there is a surplus, to the persons entitled to it. )

(2) It is the duty of the liquidator of a company which is
being wound up by the court in England and Wales, if he is not
the official receiver—-

D2
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(a) to furnish the official receiver with such information,

(b) to produce to the official receiver, and permit inspection
by the official receiver of, such books, papers and other
records, and

(c) to give the official receiver such other assistance,
as the official receiver may reasonably require for the purposes
of carrying out his functions in relation to the winding up.

144.—(1) When a winding-up order has been made, or where
a provisional liquidator has been appointed, the liquidator or
the provisional liquidator (as the case may be) shall take into
his custody or under his control all the property and things in
action to which the company is or appears to be entitled.

(2) In a winding up by the court in Scotland, if and so long
as there is no liquidator, all the property of the company is
deemed to be in the custody of the court.

145.—(1) When a company is being wound up by the court,
the court may on the application of the liquidator by order
direct that all or any part of the property of whatsoever descrip-
tion belonging to the company or held by trustees on its behalf
shall vest in the liquidator by his official name ; and thereupon
the property to which the order relates vests accordingly.

(2) The liquidator may, after giving such indemnity (if any)
as the court may direct, bring or defend in his official name any
action or other legal proceeding which relates to that property
or which it is necessary to bring or defend for the purpose of
effectually winding up the company and recovering its property.

146.—(1) Subject to the next subsection, if it appears to the
liquidator of a company which is being wound by the court
that the winding up of the company is for practical purposes
complete and the liquidator is not the official receiver, the liqui-
dator shall summon a final general meeting of the company’s
creditors which —

(a) shall receive the liquidator’s report of the winding up,
and

(b) shall determine whether the liquidator should have
his release under section 174 in Chapter VII of this
Part.

(2) The liquidator may, if he thinks fit, give the notice sum-
moning the final general meeting at the same time as giving
notice of any final distribution of the company’s property but,
if summoned for an earlier date, that meeting shall be adjourned
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(and, if necessary, further adjourned) until a date on which the ParTIV
liquidator is able to report to the meeting that the winding up
of the company is for practical purposes complete.

(3) In the carrying out of his functions in the winding up it
is the duty of the liquidator to retain sufficient sums from the
company’s property to cover the expenses of summoning and
holding the meeting required by this section.

General powers of court

147.—(1) The court may at any time after an order for wind- Power to stay
ing up, on the application either of the liquidator or the official OF Sist o
receiver or any creditor or contributory, and on proof to the “inding up.
satisfaction of the court that all proceedings in the winding up
ought to be stayed or sisted, make an order staying or sisting
the proceedings, either altogether or for a limited time, on such
terms and conditions as the court thinks fit.

(2) The court may, before making an order, require the official
receiver to furnish to it a report with respect to any facts or
matters which are in his opinion relevant to the application.

(3) A copy of every order made under this section shall forth-
with be forwarded by the company, or otherwise as may be pres-
cribed, to the registrar of companies, who shall enter it in his
records relating to the company.

148.—(1) As soon as may be after making a winding-up order, Settlement of
the court shall settle a list of contributories, with power to rec- list of .
tify the register of members in all cases where rectification js Contributories
required in pursuance of the Companies Act or this Act, and sppiication of
shall cause the company’s assets to be collected, and applied in assets.
discharge of its liabilities.

(2) If it appears to the court that it will not be necessary to
make calls on or adjust the rights of contributories, the court
may dispense with the settlement of a list of contributories.

(3) In settling the list, the court shall distinguish between per-
sons who are contributories in their own right and persons who
are contributories as being representatives of or liable for the
debts of others.

149.—(1) The court may, at any time after making a winding- Debts due
up order, make an order on any contributory for the time being from
on the list of contributories to pay, in manner directed by the contributory
order, any money due from him (or from the estate of the per- to company.
son who he represents) to the company, exclusive of any money
payable by him or the estate by virtue of any call in pursuance
of the Companies Act or this Act.

D3



82 c. 45 Insolvency Act 1986

PART IV (2) The court in making such an order may—

(a) in the case of an unlimited company, allow to the con-
tributory by way of set-off any money due to him or
the estate which he represents from the company on
any independent dealing or contract with the com-
pany, but not any money due to him as a member of
the company in respect of any dividend or profit, and

(b) in the case of a limited company, make to any director
or manager whose liability is unlimited or to his estate
the like allowance.

(3) In the case of any company, whether limited or unlimited,
when all the creditors are paid in full (together with interest at
the official rate), any money due on any account whatever to
a contributory from the company may be allowed to him by
way of set-off against any subsequent call.

Power to 150.—(1) The court may, at any time after making a winding-
make calls.  yp order, and either before or after it has ascertained the suf-
ficiency of the company’s assets, make calls on all or any of the
contributories for the time being settled on the list of the con-
tributories to the extent of their liability, for payment of any
money which the court considers necessary to satisfy the com-
pany’s debts and liabilities, and the expenses of winding up, and
for the adjustment of the rights of the contributories among
themselves, and make an order for payment of any calls so
made.
(2) In making a call the court may take into consideration
the probability that some of the contributories may partly or
wholly fail to pay it.

Payment into 151.—(1) The court may order any contributory, purchaser
bank Og or other person from whom money is due to the company to pay
money Cue 0 the amount due into the Bank of England (or any branch of it)

company. to the account of the liquidator instead of to the liquidator, and
such an order may be enforced in the same manner as if it had
directed payment to the liquidator.

(2) All money and securities paid or delivered into the Bank
of England (or branch) in the event of a winding up by the
court are subject in all respects to the orders of the court.

Order on 152.—(1) An order made by the court on a contributory is
contributory  conclusive evidence that the money (if any) thereby appearing to
tobe be due or ordered to be paid is due, but subject to any right of
conclusive 1
evidence. appeal.

(2) All other pertinent matters stated in the order are to be
taken as truly stated as against all persons and in all proceedings
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except proceedings in Scotland against the heritable estate of a  ParrTV
deceased contributory ; and in that case the order is only prima

facie evidence for the purpose of charging his heritable estate,

unless his heirs or legatees of heritage were on the list of con-
tributories at the time of the order being made.

153. The court may fix a time or times within which creditors Power to
are to prove their debts or claims or to be excluded from the excé‘.lde
benefit of any distribution made before those debts are proved. ;rr%v‘itgési;‘m
time.

154. The court shall adjust the rights of the contributories Adjustment of
among themselves and distribute any surplus among the persons rights of
entitled to it. contributories.

155.—(1) The court may, at any time after making a winding- Inspection of
up order, make such order for inspection of the company’s books books by
and papers by creditors and contributories as the court thinks creditors, etc.
just ; and any books and papers in the company’s possession may
be inspected by creditors and contributories accordingly, but
not further or otherwise.

(2) Nothing in this section excludes or restricts any statutory
rights of a government department or person acting under the
authority of a government department.

156. The court may, in the event of the assets being insufficient Payment of
to satisfy the liabilities, make an order as to the payment out €xpenses of
of the assets of the expenses incurred in the winding up in such *ding up-
order of priority as the court thinks just.

157. In the winding up by the court of a company registered Attendance at
in Scotland, the court has power to require the attendance of company
any officer of the company at any meeting of creditors or of ?Slz?)ttlgisd)
contributories, or of a liquidation committee, for the purpose )
of giving information as to the trade, dealings, affairs or pro-

perty of the company.

158. The court, at any time either before or after making a power to
winding-up order, on proof of probable cause for believing that arrest
a contributory is about to quit the United Kingdom or otherwise 2bsconding
to abscond or to remove or conceal any of his property for the cOPtributory.
purpose of evading payment of calls, may cause the contributory
to be arrested and his books and papers and moveable personal
property to be seized and him and them to be kept safely until
such time as the court may order.

D4
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159. Powers conferred by this Act and the Companies Act on
the court are in addition to, and not in restriction of, any
existing powers of instituting proceedings against a contributory
or debtor of the company, or the estate of any contributory or
debtor, for the recovery of any call or other sums.

160.—(1) Provision may be made by rules for enabling or
requiring all or any of the powers and duties conferred and
imposed on the court in England and Wales by the Companies
Act and this Act in respect of the following matters—

(@) the holding and conducting of meetings to ascertain the
wishes of creditors and contributories,

(b) the settling of lists of contributories and the rectifying
of the register of members where required, and the
collection and application of the assets,

(c) the payment, delivery, conveyance, surrender or trans-
fer of money, property, books or papers to the liquida-
tor,

(d) the making of calls,

(e) the fixing of a time within which debts and claims must
be proved,

to be exercised or performed by the liquidator as an officer of
the court, and subject to the court’s control.

(2) But the liquidator shall not, without the special leave of
the court, rectify the register of members, and shall not make any
call without either that special leave or the sanction of the
liquidation committee.

Enforcement of, and appeal from, orders

161.—(1) In Scotland, where an order, interlocutor or decree
has been made for winding up a company by the court, it is
competent to the court, on production by the liquidators of a
list certified by them of the names of the contributories liable
in payment of any calls, and of the amount due by each con-
tributory, and of the date when that amount became due, to
pronounce forthwith a decree against those contributories for
payment of the sums so certified to be due, with interest from
that date until payment (at 5 per cent. per annum) in the same
way and to the same effect as if they had severally consented to
registration for execution, on a charge of 6 days, of a legal ob-
ligation to pay those calls and interest.

(2) The decree may be extracted immediately, and no sus-
pension of it is competent, except on caution or consignation,
unless with special leave of the court.
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162.—(1) Subject to the provisions of this section and to  ParTIV
rules of court, an appeal from any order or decision made or Appeals from
given in the winding up of a company by the court in Scotland orders in
under this Act lies in the same manner and subject to the same Scotland.
conditions as an appeal from an order or decision of the court
in cases within its ordinary jurisdiction.

(2) In regard to orders or judgments pronounced by the
judge acting as vacation judge in pursuance of section 4 of the
Administration of Justice (Scotland) Act 1933— 1933 c. 41.

(@) none of the orders specified in Part I of Schedule 3 to
this Act are subject to review, reduction, suspension or
stay of execution, and

(b) every other order or judgment (except as mentioned
below) may be submitted to review by the Inner House
by reclaiming motion enrolled within 14 days from the
date of the order or judgment.

(3) However, an order being one of those specified in Part IT
of that Schedule shall, from the date of the order and notwith-
standing that it has been submitted to review as above, be
carried out and receive effect until the Inner House have dis-
posed of the matter.

(4) In regard to orders or judgments pronounced in Scotland
by a Lord Ordinary before whom proceedings in a winding up
are being taken, any such order or judgment may be submitted
to review by the Inner House by reclaiming motion enrolled
within 14 days from its date ; but should it not be so submitted
to review during session, the provisions of this section in regard
to orders or judgments pronounced by the judge acting as vaca-
tion judge apply.

(5) Nothing in this section affects provisions of the Com-
panies Act or this Act in reference to decrees in Scotland for
payment of calls in the winding up of companies, whether
voluntary or by the court.

CHAPTER VII
LIQUIDATORS

Preliminary
163. The liquidator of a company shall be described— Style and

(a) where a person other than the official receiver is liqui- title.of
dator, by the style of “ the liquidator > of the particular lquidators.
company, or
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(b) where the official receiver is liquidator, by the style
of “the official receiver and liquidator ” of the parti-
cular company ;

and in neither case shall he be described by an individual name.

164. A person who gives, or agrees or offers to give, to any
member or creditor of a company any valuable consideration
with a view to securing his own appointment or nomination,
or to securing or preventing the appointment or nomination of
some person other than himself, as the company’s liquidator is
liable to a fine.

Liquidator’s powers and duties

165.—(1) This section has effect where a company is being
wound up voluntarily, but subject to section 166 below in the
case of a creditors’ voluntary winding up.

(2) The liquidator may—

(a) in the case of a members’ voluntary winding up, with
the sanction of an extraordinary resolution of the
company, and

(b) in the case of a creditors’ voluntary winding up, with
the sanction of the court or the liquidation committee
(or, if there is no such committee, a meeting of the
company’s creditors),

exercise any of the powers specified in Part I of Schedule 4 to
this Act (payment of debts, compromise of claims, etc.).

(3) The liquidator may, without sanction, exercise either of
the powers specified in Part II of that Schedule (institution
and defence of proceedings; carrying on the business of the
company) and any of the general powers specified in Part III
of that Schedule. '

(4) The liquidator may—

(@) exercise the court’s power of settling a list of contribu-
tories (which list is prima facie evidence of the liability
of the persons named in it to be contributories),

(b) exercise the court’s power of making calls,

(c) summon general meetings of the company for the pur-
pose of obtaining its sanction by special or extra-
ordinary resolution or for any other purpose he may
think fit.

(5) The liquidator shall pay the company’s debts and adjust
the rights of the contributories among themselves.
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(6) Where the liquidator in exercise of the powers conferred
on him by this Act disposes of any property of the company
to a person who is connected with the company (within the
meaning of section 249 in Part VII), he shall, if there is for the
time being a liquidation committee, give notice to the committee
of that exercise of his powers.

ParT IV

166.—(1) This section applies where, in the case of a creditors’ Creditors’

voluntary winding up, a liquidator has been nominated by the
company.

(2) The powers conferred on the liquidator by section 165
shall not be exercised, except with the sanction of the court,
during the period before the holding of the creditors’ meeting
under section 98 in Chapter IV.

(3) Subsection (2) does not apply in relation to the power of
the liquidator—

(a) to take into his custody or under his control all the
property to which the company is or appears to be
entitled ;

(b) to dispose of perishable goods and other goods the
value of which is likely to diminish if they are not
immediately disposed of ; and

(¢) to do all such other things as may be necessary for the
protection of the company’s assets.

(4) The liquidator shall attend the creditors’ meeting held
under section 98 and shall report to the meeting on any exercise
by him of his powers (whether or not under this section or
under section 112 or 165).

(5) If default is made—

(a) by the company in complying with subsection (1) or (2)
of section 98, or

(b) by the directors in complying with subsection (1) or (2)
of section 99,

the liquidator shall, within 7 days of the relevant day, apply to
the court for directions as to the manner in which that default
is to be remedied.

(6) “ The relevant day ” means the day on which the liquid-
ator was nominated by the company or the day on which he
first became aware of the default, whichever is the later.

(7) If the liquidator without reasonable excuse fails to comply
with this section, he is liable to a fine.

voluntary
winding up.

37
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167.—(1) Where a company is being wound up by the court,
the liquidator may—

(a) with the sanction of the court or the liquidation com-
mittee, exercise any of the powers specified in Parts I
and II of Schedule 4 to this Act (payment of debts ;
compromise of claims, etc.; institution and defence of
proceedings ; carrying on of the business of the
company), and

(b) with or without that sanction, exercise any of the general
powers specified in Part III of that Schedule.

(2) Where the liquidator (not being the official receiver), in
exercise of the powers conferred on him by this Act—

(a) disposes of any property of the company to a person
who is connected with the company (within the meaning
of section 249 in Part VII), or

(b) employs a solicitor to assist him in the carrying out of
his functions,

he shall, if there is for the time being a liquidation committee,
give notice to the committee of that exercise of his powers.

(3) The exercise by the liquidator in a winding up by the court
of the powers conferred by this section is subject to the control
of the court, and any creditor or contributory may apply to the
court with respect to any exercise or proposed exercise of any of
those powers.

168.-—(1) This section applies in the case of a company which
is being wound up by the court in England and Wales.

(2) The liquidator may summon general meetings of the
creditors or contributories for the purpose of ascertaining their
wishes ; and it is his duty to summon meetings at such times
as the creditors or contributories by resolution (either at the
meeting appointing the liquidator or otherwise) may direct, or
whenever requested in writing to do so by one-tenth in value
of the creditors or contributories (as the case may be).

(3) The liquidator may apply to the court (in the prescribed
manner) for directions in relation to any particular matter arising
in the winding up.

(4) Subject to the provisions of this Act, the liquidator shall
use his own discretion in the management of the assets and their
distribution among the creditors.

(5) If any person is aggrieved by an act or decision of the
liquidator, that person may apply to the court; and the court
may confirm, reverse or modify the act or decision complained
of, and make such order in the case as it thinks just.
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169.—(1) In the case of a winding up in Scotland, the court  PartIV
may provide by order that the liquidator may, where there is no Supple-
liquidation committee, exercise any of the following powers, mentary
namely— powers

Scotland).
(a) to bring or defend any action or other legal proceedi ng( cotland)
in the name and on behalf of the company, or

(b) to carry on the business of the company so far as may
be necessary for its beneficial winding up,

without the sanction or intervention of the court.

(2) In a winding up by the court in Scotland, the liquidator
has (subject to the rules) the same powers as a trustee on a bank-
rupt estate.

170.—(1) If a liquidator who has made any default— Et{lforc%ntent,
(a) in filing, delivering or making any return, account or 3ut§,q§‘; I‘;‘,aol:es

other document, or returns, etc.
(b) in giving any notice which he is by law required to file,
deliver, make or give,
fails to make good the default within 14 days after the service
on him of a notice requiring him to do so, the court has the
following powers.

(2) On an application made by any creditor or contributory
of the company, or by the registrar of companies, the court may
make an order directing the liquidator to make good the defauit
within such time as may be specified in the order.

(3) The court’s order may provide that all costs of and inci-
dental to the application shall be borne by the liquidator.

(4) Nothing in this section prejudices the operation of any en-
actment imposing penalties on a liquidator in respect of any
such default as is mentioned above.

Removal ; vacation of office

171.—(1) This section applies with respect to the removal Removal, etc.
from office and vacation of office of the liquidator of a com- (voluntary
pany which is being wound up voluntarily. winding up).

(2) Subject to the next subsection, the liquidator may be re-
moved from office only by an order of the court or—

(@) in the case of a members’ voluntary winding up, by a
general meeting of the company summoned specially
for that purpose, or

(b) in the case of a creditors’ voluntary winding up, by a
general meeting of the company’s creditors summoned
specially for that purpose in accordance with the rules.
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(3) Where the liquidator was appointed by the court under
section 108 in Chapter V, a meeting such as is mentioned in
subsection (2) above shall be summoned for the purpose of re-
placing him only if he thinks fit or the court so directs or the
meeting is requested, in accordance with the rules—

(@) in the case of a members’ voluntary winding up, by
members representing not less than ome-half of the
total voting rights of all the members having at the
date of the request a right to vote at the meeting, or

(b) in the case of a creditors’ voluntary winding up, by not
less than one-half, in value, of the company’s creditors.

(4) A liquidator shall vacate office if he ceases to be a person
who is qualified to act as an insolvency practitioner in relation
to the company.

(5) A liquidator may, in the prescribed circumstances, resign
his office by giving notice of his resignation to the registrar of
companies.

(6) Where—
(@) in the case of a members’ voluntary winding up, a final
meeting of the company has been held under section
94 in Chapter III, or

(b) in the case of a creditors’ voluntary winding up, final
meetings of the company and of the creditors have been
held under section 106 in Chapter IV,

the liquidator whose report was considered at the meeting or
meetings shall vacate office as soon as he has complied with
subsection (3) of that section and has given notice to the registrar
of companies that the meeting or meetings have been held and
of the decisions (if any) of the meeting or meetings.

172.—(1) This section applies with respect to the removal
from office and vacation of office of the liquidator of a company
which is being wound up by the court, or of a provisional
liquidator.

(2) Subject as follows, the liquidator may be removed from
office only by an order of the court or by a general meeting of
the company’s creditors summoned specially for that purpose
in accordance with the rules ; and a provisional liquidator may
be removed from office only by an order of the court.

(3) Where—

(@) the official receiver is liquidator otherwise than in suc-
cession under section 136(3) to a person who held office
as a result of a nomination by a meeting of the com-
pany’s creditors or contributories, or
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(b) the liquidator was appointed by the court otherwise  PartIV
than under section 139(4)(@) or 140(1), or was appoin-
ted by the Secretary of State,

a general meeting of the company’s creditors shall be summoned
for the purpose of replacing him only if he thinks fit, or the
court so directs, or the meeting is requested, in accordance with
the rules, by not less than one-quarter, in value, of the creditors.

(4) If appointed by the Secretary of State, the liquidator may
be removed from office by a direction of the Secretary of State.

(5) A liquidator or provisional liquidator, not being the official
receiver, shall vacate office if he ceases to be a person who is
qualified to act as an insolvency practitioner in relation to the
company.

(6) A liquidator may, in the prescribed circumstances, resign
his office by giving notice of his resignation to the court.

(7) Where an order is made under section 204 (early dissolu-
tion.in Scotland) for the dissolution of the company, the liquida-
tor shall vacate office when the dissolution of the company takes
effect in accordance with that section.

(8) Where a final meeting has been held under section 146
(liquidator’s report on completion of winding up), the liquidator
whose report was considered at the meeting shall vacate office
as soon as he has given notice to the court and the registrar of
companies that the meeting has been held and of the decisions
(if any) of the meeting.

Release of liquidator

173.—(1) This section applies with respect to the release of Release

.. . : : . (voluntary
g;:ﬂ;lquldator of a company which is being wound up volun winding up).

(2) A person who has ceased to be a liquidator shall have his
release with effect from the following time, that is to say—

(@) in the case of a person who has been removed from office
by a general meeting of the company or by a general
meeting of the company’s creditors that has not re-
solved against his release or who has died, the time
at which notice is given to the registrar of companies
in accordance with the rules that that person has
ceased to hold office ;

(b) in the case of a person who has been removed from
office by a general meeting of the company’s creditors
that has resolved against his release, or by the court,
or who has vacated office under section 171(4) above,
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such time as the Secretary of State may, on the applica-
~tion of that person, determine ;

(c) in the case of a person who has resigned, such time as
may be prescribed ;

(d) in the case of a person who has vacated office under
subsection (6)(a) of section 171, the time at which he
vacated office ;

(e) in the case of a person who has vacated office under
subsection (6)(b) of that section—

() if the final meeting of the creditors referred
to in that subsection has resolved against that
person’s release, such time as the Secretary of State
may, on an application by that person, determine,
and

(i) if that meeting has not resolved against that

person’s release, the time at which he vacated office.

(3) In the application of subsection (2) to the winding up of
a company registered in Scotland, the references to a determi-
nation by the Secretary of State as to the time from which a
person who has ceased to be liquidator shall have his release
are to be read as references to such a determination by the
Accountant of Court.

(4) Where a liquidator has his release under subsection (2),
he is, with effect from the time specified in that subsection,
discharged from all liability both in respect of acts or omissions
of his in the winding up and otherwise in relation to his conduct
as liquidator.

But nothing in this section prevents the exercise, in relation
to a person who has had his release under subsection (2), of
the court’s powers under section 212 of this Act (summary
remedy against delinquent directors, liquidators, etc.).

174.—(1) This section applies with respect to the release of
the liquidator of a company which is being wound up by the
court, or of a provisional liquidator.

(2) Where the official receiver has ceased to be liquidator

“and a person becomes liquidator in his stead, the official

receiver has his release with effect from the following time, that
is to say—

(@) in a case where that person was nominated by a general
meeting of creditors or contributories, or was appointed
by the Secretary of State, the time at which the official
‘receiver gives notice to the court that he has been
replaced ;
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(b) in a case where that person is appointed by the court,
such time as the court may determine.

(3) If the official receiver while he is a liquidator gives notice
to the Secretary of State that the winding up is for practical
purposes complete, he has his release with effect from such time
as the Secretary of State may determine.

(4) A person other than the official receiver who has ceased
to be a liquidator has his release with effect from the following
time, that is to say—

(@) in the case of a person who has been removed from
office by a general meeting of creditors that has not
resolved against his release or who has died, the time
at which notice is given to the court in accordance
with the rules that that person has ceased to hold
office ;

(b) in the case of a person who has been removed from
office by a general meeting of creditors that has resolved
against his release, or by the court or the Secretary
of State, or who has vacated office under section 172(5)
or (7), such time as the Secretary of State may, on an
application by that person, determine ;

(c) in the case of a person who has resigned, such time as
may be prescribed ;

(d) in the case of a person who has vacated office under
section 172(8)—

(i) if the final meeting referred to in that sub-
section has resolved against that person’s release,
such time as the Secretary of State may, on an
application by that person, determine, and

(i) if that meeting has not so resolved, the time

at which that person vacated office.

(5) A person who has ceased to hold office as a provisional
liquidator has his release with effect from such time as the court
may, on an application by him, determine.

(6) Where the official receiver or a liquidator or provisional
liquidator has his release under this section, he is, with effect
from the time specified in the preceding provisions of this section,
discharged from all liability both in respect of acts or omissions
of his in the winding up and otherwise in relation to his conduct
as liquidator or provisional liquidator.

But nothing in this section prevents the exercise, in relation
to a person who has had his release under this section, of the
court’s powers under section 212 (summary remedy against
delinquent directors, liquidators, etc.).

PArT IV
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(7) In the application of this section to a case where the order
for winding up has been made by the court in Scotland, the
references to a determination by the Secretary of State as to
the time from which a person who has ceased to be liquidator
has his release are to such a determination by the Accountant

of Court.

CHAPTER VIII
PROVISIONS OF GENERAL APPLICATION IN WINDING Up

Preferential debts

175.—(1) In a winding up the company’s preferential debts
(within the meaning given by section 386 in Part XII) shall be
paid in priority to all other debts.

(2) Preferential debts—

(@) rank equally among themselves after the expenses of
the winding up and shall be paid in full, unless the
assets are insufficient to meet them, in which case
they abate in equal proportions ; and

(b) so far as the assets of the company available for pay-
ment of general creditors are insufficient to meet them,
have priority over the claims of holders of debentures
secured by, or holders of, any floating charge created
by the company, and shall be paid accordingly out of
any property comprised in or subject to that charge.

176.—(1) This section applies where a company is being
wound up by the court in England and Wales, and is without
prejudice to section 128 (avoidance of attachments, etc.).

(2) Where any person (whether or not a landlord or person
entitled to rent) has distrained upon the goods or effects of the
company in the period of 3 months ending with the date of the
winding-up order, those goods or effects, or the proceeds of their
sale, shall be charged for the benefit of the company with the
preferential debts of the company to the extent that the com-
pany’s property is for the time being insufficient for meeting

them.

(3) Where by virtue of a charge under subsection (2) any
person surrenders any goods or effects to a company or makes
a payment to a company, that person ranks, in respect of the
amount of the proceeds of sale of those goods or effects by the
liquidator or (as the case may be) the amount of the payment,
as a preferential creditor of the company, except as against so
much of the company’s property as is available for the payment
of preferential creditors by virtue of the surrender or payment.
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177.—(1) Where a company has gone into liquidation or Power to
a provisional liquidator has been appointed, the court may, on appoint
an application under this section, appoint any person to be the fﬁ:ﬁfg‘er
special manager of the business or property of the company. ’

(2) The application may be made by the liquidator or pro-
visional liquidator in any case where it appears to him that the
nature of the business or property of the company, or the inter-
ests of the company’s creditors or contributories or members
generally, require the appointment of another person to manage
the company’s business or property.

(3) The special manager has such powers as may be entrusted
to him by the court.

(4) The court’s power to entrust powers to the special manager
includes power to direct that any provision of this Act that has
effect in relation to the provisional liquidator or liquidator of a
company shall have the like effect in relation to the special
manager for the purposes of the carrying out by him of any of
the functions of the provisional liquidator or liquidator.

(5) The special manager shall—

(a) give such security or, in Scotland, caution as may be
prescribed ;

(b) prepare and keep such accounts as may be prescribed ;
and

(c) produce those accounts in accordance with the rules
to the Secretary of State or to such other persons as
may be prescribed.

Disclaimer (England and Wales only)

178.—(1) This and the next two sections apply to a company Power to dis-
that is being wound up in England and Wales. claim c:nerous
property.

(2) Subject as follows, the liquidator may, by the giving of the
prescribed notice, disclaim any onerous property and may do so
notwithstanding that he has taken possession of it, endeavoured
to sell it, or otherwise exercised rights of ownership in relation
to it.

(3) The following is onerous property for the purposes of this
section—

(@) any unprofitable contract, and
(b) any other property of the company which is unsaleable

or not readily saleable or is such that it may give rise

to a liability to pay money or perform any other
onerous act.
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PART IV (4) A disclaimer under this section—

(@) operates so as to determine, as from the date of the
disclaimer, the rights, interests and liabilities of the
company in or in respect of the property disclaimed ;
but

(b) does not, except so far as is necessary for the purpose
of releasing the company from any liability, affect the
rights or liabilities of any other person.

(5) A notice of disclaimer shall not be given under this section
in respect of any property if—

(@) a person interested in the property has applied in
writing to the liquidator or one of his predecessors as
liquidator requiring the liquidator or that predecessor
to decide whether he will disclaim or not, and

(b) the period of 28 days beginning with the day on which
that application was made, or such longer period as
the court may allow, has expired without a notice of
disclaimer having been given under this section in
respect of that property.

(6) Any person sustaining loss or damage in consequence of
the operation of a disclaimer under this section is deemed a
creditor of the company to the extent of the loss or damage and
accordingly may prove for the loss or damage in the winding up.

Disclaimer of 179.—(1) The disclaimer under section 178 of any property
leaseholds.  of 3 Jeasehold nature does not take effect unless a copy of the
disclaimer has been served (so far as the liquidator is aware
of their addresses) on every person claiming under the company
as underlessee or mortgagee and either—
(@) no application under section 181 below is made with
respect to that property before the end of the period of
14 days beginning with the day on which the last
notice served under this subsection was served; or

(b) where such an application has been made, the court
directs that the disclaimer shall take effect.

(2) Where the court gives a direction under subsection (1)(b)
it may also, instead of or in addition to any order it makes
under section 181, make such orders with respect to fixtures,
tenant’s improvements and other matters arising out of the lease
as it thinks fit.

Land subject 180.—(1) The following applies where, in consequence of the

to rentcharge, disclaimer under section 178 of any land subject to a rentcharge,
that land vests by operation of law in the Crown or any other
person (referred to in the next subsection as * the proprietor ).
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(2) The proprietor and the successors in title of the proprietor
are not subject to any personal liability in respect of any sums
becoming due under the rentcharge except sums becoming due
after the proprietor, or some person claiming under or through
the proprietor, has taken possession or control of the land or has
entered into occupation of it.

181.
ator has disclaimed property under section 178.

(2) An application under this section may be made to the
court by—
(@) any person who claims an interest in the disclaimed
property, or
(b) any person who is under any liability in respect of the
disclaimed property, not being a liability discharged
by the disclaimer.
(3) Subject as follows, the court may on the application make

an order, on such terms as it thinks fit, for the vesting of the
disclaimed property in, or for its delivery to—

(a) a person entitled to it or a trustee for such a person, or

(b) a person subject to such a liability as is mentioned in
subsection (2) (b) or a trustee for such a person.

(4) The court shall not make an order under subsection (3)
(b) except where it appears to the court that it would be just
to do so for the purpose of compensating the person subject to
the liability in respect of the disclaimer.

(5) The effect of any order under this section shall be taken |

into account in assessing for the purpose of section 178(6) the
extent of any loss or damage sustained by any person in conse-
quence of the disclaimer.

(6) An order under this section vesting property in any per-
son need not be completed by conveyance, assignment or
transfer.

ParT IV

(1) This section and the next apply where the liquid- Powers of
court (general).

182.—(1) The court shall not make an order under section 181 Powers of

vesting property of a leasehold nature in any person claiming
under the company as underlessee or mortgagee except on terms
making that person—
(a) subject to the same liabilities and obligations as the
company was subject to under the lease at the com-
mencement of the winding up, or

(b) if the court thinks fit, subject to the same liabilities and
obligations as that person would be subject to if the

court
(leaseholds).
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lease had been assigned to him at the commencement
of the winding up.

(2) For the purposes of an order under section 181 relating to
only part of any property comprised in a lease, the requirements
of subsection (1) apply as if the lease comprised only the property
to which the order relates.

(3) Where subsection (1) applies and no person claiming under
the company as underiessee or mortgagee is willing to accept
an order under section 181 on the terms required by virtue of
that subsection, the court may, by order under that section,
vest the company’s estate or interest in the property in any
person who is liable (whether personally or in a representative
capacity, and whether alone or jointly with the company) to
perform the lessee’s covenants in the lease.

The court may vest that estate and interest in such a person
freed and discharged from all estates, incumbrances and
interests created by the company.

(4) Where subsection (1) applies and a person claiming under
the company as underlessee or mortgagee declines to accept an
order under section 181, that person is excluded from all interest

in the property.

Execution, attachment and the Scottish equivalents

183.—(1) Where a creditor has issued execution against the
goods or land of a company or has attached any debt due to
it, and the company is subsequently wound up, he is not en-
titled to retain the benefit of the execution or attachment against
the liquidator unless he has completed the execution or attach-
ment before the commencement of the winding up.

(2) However—

(a) if a creditor has had notice of a meeting having been
called at which a resolution for voluntary winding up
is to be proposed, the date on which he had notice is
substituted, for the purpose of subsection (1), for the
date of commencement of the winding up ;

(b) a person who purchases in good faith under a sale by
the sheriff any goods of a company on which execution
has been levied in all cases acquires a good title to
them against the liquidator ; and

(c) the rights conferred by subsection (1) on the liquidator
may be set aside by the court in favour of the creditor
to such extent and subject to such terms as the court
thinks fit.
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(3) For purposes of this Act— Part IV
(a) an execution against goods is completed by seizure and
sale, or by the making of a charging order under section
1 of the Charging Orders Act 1979 ; 1979 c. 53.
(b) an attachment of a debt is completed by receipt of the
debt ; and
(c) an execution against land is completed by seizure, by
the appointment of a receiver, or by the making of a
charging order under section 1 of the Act above-
mentioned.

(4) In this section, “ goods” includes all chattels personal ;
and “ the sheriff ”” includes any officer charged with the execution
of a writ or other process.

(5) This section does not apply in the case of a winding up in
Scotland.

184.—(1) The following applies where a company’s goods are Duties of
taken in execution and, before their sale or the completion of sheriff
the execution (by the receipt or recovery of the full amount of %nlg‘and and
the levy), notice is served on the sheriff that a provisional V&%
liquidator has been appointed or that a winding-up order has
been made, or that a resolution for voluntary winding up has
been passed.

(2) The sheriff shall, on being so required, deliver the goods
and any money seized or received in part satisfaction of the
execution to the liquidator ; but the costs of execution are a first
charge on the goods or money so delivered, and the liquidator
may sell the goods, or a sufficient part of them, for the purpose
of satisfying the charge.

(3) If under an execution in respect of a judgment for a sum
exceeding £250 a company’s goods are sold or money is paid
in order to avoid sale, the sheriff shall deduct the costs of the
execution from the proceeds of sale or the money paid and
retain the balance for 14 days.

(4) If within that time notice is served on the sheriff of a
petition for the winding up of the company having been pre-
sented, or of a meeting having been called at which there is to
be proposed a resolution for voluntary winding up, and an order
is made or a resolution passed (as the case may be), the sheriff
shall pay the balance to the liquidator, who is entitled to retain
it as against the execution creditor.

(5) The rights conferred by this section on the liquidator may
be set aside by the court in favour of the creditor to such extent
and subject to such terms as the court thinks fit.
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(6) In this section, ““ goods ” includes all chattels personal;
and “ the sheriff ” includes any officer charged with the execution
of a writ or other process.

(7) The money sum for the time being specified in subsection
(3) is subject to increase or reduction by order under section 416
in Part XV.

(8) This section does not apply in the case of a winding up in
Scotland.

185.—(1) In the winding up of a company registered in Scot-
land, the following provisions of the Bankruptcy (Scotland) Act
1985— ’

(a) subsections (1) to (6) of section 37 (effect of sequestration
on diligence) ; and
(b) subsections (3), (4), (7) and (8) of section 39 (realisation
of estate),
apply, so far as consistent with this Act, in like manner as they
apply in the sequestration of a debtor’s estate, with the sub-
stitutions specified below and with any other necessary modifica-
tions.

(2) The substitutions to be made in those sections of the Act
of 1985 are as follows—

(a) for references to the debtor, substitute references to the
company ;

(b) for references to the sequestration, substitute references
to the winding up ;

(c) for references to the date of sequestration, substitute
references to the commencement of the winding up of
the company ; and

(d) for references to the permanent trustee, substitute refer-
ences to the liquidator.

(3) In this section, “the commencement of the winding up
of the company ” means, where it is being wound up by the
court, the day on which the winding-up order is made.

(4) This section, so far as relating to any estate or effects of
the company situated in Scotland, applies in the case of a
company registered in England and Wales as in the case of one
registered in Scotland.

Miscellaneous matters

186.—(1) The court may, on the application of a person who
is, as against the liquidator, entitled to the benefit or subject
to the burden of a contract made with the company, make an
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order rescinding the contract on such terms as to payment by
or to either party of damages for the non-performance of the
contract, or otherwise as the court thinks just.

(2) Any damages payable under the order to such a person
may be proved by him as a debt in the winding up.

187.—(1) On the winding up of a company (whether by the
court or voluntarily), the liquidator may, subject to the following
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provisions of this section, make any payment which the company employees.

has, before the commencement of the winding up, decided to
make under section 719 of the Companies Act (power to provide
for employees or former employees on cessation or transfer of
business).

(2) The power which a company may exercise by virtue only
of that section may be exercised by the liquidator after the
winding up has commenced if, after the company’s liabilities
have been fully satisfied and provision has been made for the
expenses of the winding up, the exercise of that power has been
sanctioned by such a resolution of the company as would be
required of the company itself by section 719(3) before that
commencement, if paragraph (b) of that subsection were omitted
and any other requirement applicable to its exercise by the
company had been met.

(3) Any payment which may be made by a company under
this section (that is, a payment after the commencement of its
winding up) may be made out of the company’s assets which
are available to the members on the winding up.

(4) On a winding up by the court, the exercise by the liquida-
tor of his powers under this section is subject to the court’s
control, and any creditor or contributory may apply to the court
with respect to any exercise or proposed exercise of the power.

(5) Subsections (1) and (2) above have effect notwithstanding
anything in any rule of law or in section 107 of this Act (property
of company after satisfaction of liabilities to be distributed
among members).

188.—(1) When a company is being wound up, whether by Notification
the court or voluntarily, every invoice, order for goods or busi- that company

ness letter issued by or on behalf of the company, or a liquidator
of the company, or a receiver or manager of the company’s
property, being a document on or in which the name of the
company appears, shall contain a statement that the company
is being wound up.

(2) If default is made in complying with this section, the
company and any of the following persons who knowingly and

is in
liquidation.
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wilfully authorises or permits the default, namely, any officer
of the company, any liquidator of the company and any receiver
or manager, is liable to a fine.

189.—(1) In a winding up interest is payable in accordance
with this section on any debt proved in the winding up, including
so much of any such debt as represents interest on the re-
mainder.

(2) Any surplus remaining after the payment of the debts
proved in a winding up shall, before being applied for any other
purpose, be applied in paying interest on those debts in respect
of the periods during which they have been outstanding since
the company went into liquidation.

(3) All interest under this section ranks equally, whether or
not the debts on which it is payable rank equally.

(4) The rate of interest payable under this section in respect
of any debt (“ the official rate * for the purposes of any provision
of this Act in which that expression is used) is whichever is the
greater of—

(@) the rate specified in section 17 of the Judgments Act
1838 on the day on which the company went into
liquidation, and

(b) the rate applicable to that debt apart from the winding
up.

(5) In the application of this section to Scotland—

(a) references to a debt proved in a winding up have effect
as references to a claim accepted in a winding up, and

(b) the reference to section 17 of the Judgments Act 1838
has effect as a reference to the rules.

190.—(1) In the case of a winding up by the court, or of
a creditors’ voluntary winding up, the following has effect as

 regards exemption from duties chargeable under the enactments.

relating to stamp duties.

(2) If the company is registered in England and Wales, the
following documents are exempt from stamp duty—

(a) every assurance relating solely to freehold or leasehold
property, or to any estate, right or interest in, any
real or personal property, which forms part of the com-
pany’s assets and which, after the execution of the as-
surance, either at law or in equity, is or remains part
of those assets, and

(b) every writ, order, certificate, or other instrument or
writing relating solely to the property of any company
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which is being wound up as mentioned in subsection (1),  Part 1V
or to any proceeding under such a winding up.

“ Assurance ” here includes deed, conveyance, assignment and
surrender.

(3) If the company is registered in Scotland, the following
documents are exempt from stamp duty—

(a) every conveyance relating solely to property which
forms part of the company’s assets and which, after
the execution of the conveyance, is or remains the
company’s property for the benefit of its creditors,

(b) any articles of roup or sale, submission and every other
instrument and writing whatsoever relating solely to
the company’s property, and

(c) every deed or writing forming part of the proceedings
in the winding up.

“ Conveyance ” here includes assignation, instrument, dis-
charge, writing and deed.

191. Where a company is being wound up, all books and Company’s
papers of the company and of the liquidators are, as between DOOkS to be
the contributories of the company, prima facie evidence of the Yidence.
truth of all matters purporting to be recorded in them.

192.—(1) If the winding up of a company is not concluded Information
within one year after its commencement, the liquidator shall, s to pending
at such intervals as may be prescribed, until the winding up is iauidations.
concluded, send to the registrar of companies a statement in the
prescribed form and containing the prescribed particulars with
respect to the proceedings in, and position of, the liquidation.

(2) If a liquidator fails to comply with this section, he is
liable to a fine and, for comtinued contravention, to a daily
default fine.

193.—(1) The following applies where a company registered in Unclaimed

Scotland has been wound up, and is about to be dissolved. dividends
(Scotland).

(2) The liquidator shall lodge in an appropriate bank or
institution as defined in section 73(1) of the Bankruptcy (Scot-
land) Act 1985 (not being a bank or institution in or of which 1985 c. 66.
the liquidator is acting partner, manager, agent or cashier) in
the name of the Accountant of Court the whole unclaimed
dividends and unapplied or undistributable balances, and the
deposit receipts shall be transmitted to the Accountant of Court.

(3) The provisions of section 58 of the Bankruptcy (Scotland)
Act 1985 (so far as consistent with this Act and the Companies
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PartrIV  Act) apply with any necessary modifications to sums lodged
in a bank or institution under this section as they apply to
sums deposited under section 57 of the Act first mentioned.

Resolutions 194. Where a resolution is passed at an adjourned meeting of

passed at a company’s creditors or contributories, the resolution is treated

amdggt‘i;;g:d for all purposes as having been passed on the date on which it
) was in fact passed, and not as having been passed on any earlier

date.

Meetings to 195.—(1) The court may—

3,;2;22 ‘;’f (a) as to all matters relating to the winding up of a com-

creditors or pany, have regard to the wishes of the creditors or

contributories. contributories (as proved to it by any sufficient evi-

dence), and

(b) if it thinks fit, for the purpose of ascertaining those
wishes, direct meetings of the creditors or contribu-
tories to be called, held and conducted in such manner
as the court directs, and appoint a person to act as
chairman of any such meeting and report the result
of it to the court.

(2) In the case of creditors, regard shall be had to the value
of each creditor’s debt.

(3) In the case of contributories, regard shall be had to
the number of votes conferred on each contributory by the
Companies Act or the articles.

Judicial notice 196, In all proceedings under this Part, all courts, judges
32§3§$ms and persons judicially acting, and all officers, judicial or minis-
" terial, of any court, or employed in enforcing the process of any

court shall take judicial notice—

(a) of the signature of any officer of the High Court or of
a county court in England and Wales, or of the
Court of Session or a sheriff court in Scotland, or of
the High Court in Northern Ireland, and also

(b) of the official seal or stamp of the several offices of the
High Court in England and Wales or Northern Ireland,
or of the Court of Session, appended to or impressed
on any document made, issued or signed under the
provisions of this Act or the Companies Act, or any
official copy of such a document.

Commission 197.—(1) When a company is wound up in England and
g“’,‘; doveviie  Wales or in Scotland, the court may refer the whole or any part
) of the examination of witnesses—

(@) to a specified county court in England and Wales, or
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(b) to the sheriff principal for a specified sheriffdom in
Scotland, or

(c) to the High Court in Northern Ireland or a specified
Northern Ireland County Court,
(“ specified ” meaning specified in the order of the winding-up
court).

(2) Any person exercising jurisdiction as a judge of the court
to which the reference is made (or, in Scotland, the sheriff
principal to whom it is made) shall then, by virtue of this
section, be a commissioner for the purpose of taking the
evidence of those witnesses.

(3) The judge or sheriff principal has in the matter referred
the same power of summoning and examining witnesses, of
requiring the production and delivery of documents, of punish-
ing defaults by witnesses, and of allowing costs and expenses to
witnesses, as the court which made the winding-up order.

These powers are in addition to any which the judge or sheriff
principal might lawfully exercise apart from this section.

(4) The examination so taken shall be returned or reported
to the court which made the order in such manner as that court
requests.

(5) This section extends to Northern Ireland.

198.

tributory of the company or not), in regard to the trade, dealings,
affairs or property of any company in course of being wound
up, or of any person being a contributory of the company, so far
as the company may be interested by reason of his being a
contributory.

(2) The order or commission to take the examination shall be
directed to the sheriff principal of the sheriffdom in which the
person to be examined is residing or happens to be for the time ;
and the sheriff principal shall summon the person to appear
before him at a time and place to be specified in the summons
for examination on oath as a witness or as a haver, and to
produce any books or papers called for which are in his posses-
sion or power.

(3) The sheriff principal may take the examination either
orally or on written interrogatories, and shall report the same
in writing in the usual form to the court, and shall transmit
with the report the books and papers produced, if the originals
are required and specified by the order or commission, or other-
wise copies or extracts authenticated by the sheriff.
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(4) If a person so summoned fails to appear at the time and
place specified, or refuses to be examined or to make the pro-
duction required, the sheriff principal shall proceed against
him as a witness or haver duly cited ; and failing to appear or
refusing to give evidence or make production may be proceeded
against by the law of Scotland.

(5) The sheriff principal is entitled to such fees, and the
witness is entitled to such allowances, as sheriffs principal when
acting as commissioners under appointment from the Court of
Session and as witnesses and havers are entitled to in the like
cases according to the law and practice of Scotland.

(6) If any objection is stated to the sheriff principal by the
witness, either on the ground of his incompetency as a witness,
or as to the production required, or on any other ground, the
sheriff principal may, if he thinks fit, report the objection to
the court, and suspend the examination of the witness until
it has been disposed of by the court.

199. Where a petition or application for leave to proceed with
an action or proceeding against a company which is being
wound up in Scotland is unopposed and is granted by the court,
the costs of the petition or application shall, unless the court
otherwise directs, be added to the amount of the petitioner’s
or applicant’s claim against the company.

200.—(1) An affidavit required to be sworn under or for the
purposes of this Part may be sworn in the United Kingdom, or
elsewhere in Her Majesty’s dominions, before any court, judge
or person lawfully authorised to take and receive affidavits, or
before any of Her Majesty’s consuls or vice-consuls in any
place outside Her dominions.

(2) All courts, judges, justices, commissioners and persons
acting judicially shall take judicial notice of the seal or stamp
or signature (as the case may be) of any such court, judge, per-
son, consul or vice-consul attached, appended or subscribed to
any such affidavit, or to any other document to be used for the
purposes of this Part.

CHAPTER IX

DissoLuTioN OF COMPANIES AFTER WINDING Up

201.—(1) This section applies, in the case of a company
wound up voluntarily, where the liquidator has sent to the
registrar of companies his final account and return under section
94 (members’ voluntary) or section 106 (creditors’ voluntary).
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(2) The registrar on receiving the account and return shall
forthwith register them ; and on the expiration of 3 months from
the registration of the return the company is deemed to be
dissolved.

(3) However, the court may, on the application of the liquida-
tor or any other person who appears to the court to be interested,
make an order deferring the date at which the dissolution of the
company is to take effect for such time as the court thinks fit.

(4) It is the duty of the person on whose application an order
of the court under this section is made within 7 days after the
making of the order to deliver to the registrar an office copy
of the order for registration; and if that person fails to do so
he is liable to a fine and, for continued contravention, to a

daily default fine.
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202.—(1) This section applies where an order for the winding Early
up of a company has been made by the court in England and dissolution

Wales.

(2) The official receiver, if—
(@) he is the liquidator of the company, and

(b) it appears to him—

(i) that the realisable assets of the company are
insufficient to cover the expenses of the winding up,
and

(i) that the affairs of the company do not require
any further investigation,

may at any time apply to the registrar of companies for the
early dissolution of the company.

(3) Before making that application, the official receiver shall
give not less than 28 days’ notice of his intention to do so to the
company’s creditors and contributories and, if there is an admini-
strative receiver of the company, to that receiver.

(4) With the giving of that notice the official receiver ceases
(subject to any directions under the next section) to be required
to perform any duties imposed on him in relation to the company,
its creditors or contributories by virtue of any provision of this
Act, apart from a duty to make an application under subsection
(2) of this section.

(5) On the receipt of the official receiver’s application under
subsection (2) the registrar shall forthwith register it and, at
the end of the period of 3 months beginning with the day of
th? registration of the application, the company shall be dis-
solved.

(England and
Wales).
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However, the Secretary of State may, on the application of the
official receiver or any other person who appears to the Secretary
of State to be interested, give directions under section 203 at
any time before the end of that period.

203.—(1) Where a notice has been given under section 202(3),
the official receiver or any creditor or contributory of the com-
pany, or the administrative receiver of the company (if there is
one) may apply to the Secretary of State for directions under this
section.

(2) The grounds on which that application may be made are—

(a) that the realisable assets of the company are sufficient to
cover the expenses of the winding up ;

(b) that the affairs of the company do require further inves-
tigation ; or

(c) that for any other reason the early dissolution of the
company is inappropriate.

(3) Directions under this section—

(a) are directions making such provision as the Secretary
of State thinks fit for enabling the winding up of the
company to proceed as if no notice had been given
under section 202(3), and

(b) may, in the case of an application under section 202(5),
include a direction deferring the date at which the
dissolution of the company is to take effect for such
period as the Secretary of State thinks fit.

(4) An appeal to the court lies from any decision of the Secre-
tary of State on an application for directions under this section.

(5) It is the duty of the person on whose application any
directions are given under this section, or in whose favour an
appeal with respect to an application for such directions is
determined, within 7 days after the giving of the directions or
the determination of the appeal, to deliver to the registrar of
companies for registration such a copy of the directions or deter-
mination as is prescribed.

(6) If a person without reasonable excuse fails to deliver a
copy as required by subsection (5), he is liable to a fine and, for
continued contravention, to a daily default fine.

204.—(1) This section applies where a winding-up order has
been made by the court in Scotland.

(2) If after a meeting or meetings under section 138 (appoint-
ment of liquidator in Scotland) it appears to the liquidator that
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the realisable assets of the company are insufficient to cover the
expenses of the winding up, he may apply to the court for an
order that the company be dissolved.

(3) Where the liquidator makes that application, if the court
is satisfied that the realisable assets of the company are insuf-
ficient to cover the expenses of the winding up and it appears to
the court appropriate to do so, the court shall make an order
that the company be dissolved in accordance with this section.

(4) A copy of the order shall within 14 days from its date be
forwarded by the liquidator to the registrar of companies, who
shall forthwith register it; and, at the end of the period of 3
months beginning with the day of the registration of the order,
the company shall be dissolved.

(5) The court may, on an application by any person who
appears to the court to have an interest, order that the date at
which the dissolution of the company is to take effect shall be
deferred for such period as the court thinks fit.

(6) It is the duty of the person on whose application an order
is made under subsection (5), within 7 days after the making of
the order, to deliver to the registrar of companies such a copy
of the order as is prescribed.

(7) If the liquidator without reasonable excuse fails to comply
with the requirements of subsection (4), he is liable to a fine
and, for continued contravention, to a daily default fine.

(8) If a person without reasonable excuse fails to deliver a
copy as required by subsection (6), he is liable to a fine and.
for continued contravention, to a daily default fine.

205.
panies receives—
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otherwxse

han under

(a) a notice served for the purposes of section 172(8) (ﬁnal ss. 202-204,

meeting of creditors and vacation of office by liqui-
dator), or

(b) a notice from the official receiver that the winding up
of a company by the court is complete.

(2) The registrar shall, on receipt of the notice, forthwith
register it ; and, subject as follows, at the end of the period of
3 months beginning with the day of the registration of the notice,
the company shall be dissolved.

(3) The Secretary of State may, on the application of the
official receiver or any other person who appears to the Secretary
of State to be interested, give a direction deferring the date at

E



110

PART IV

Fraud, etc. in
anticipation of
winding up.

c. 45 Insolvency Act 1986

which the dissolution of the company is to take effect for such
period as the Secretary of State thinks fit.

4) An appeal to the court lies from any decision of the
Secretary of State on an application for a direction under sub-
section (3).

(5) Subsection (3) does not apply in a case where the winding-
up order was made by the court in Scotland, but in such a case
the court may, on an application by any person appearing to the
court to have an interest, order that the date at which the
dissolution of the company is to take effect shall be deferred
for such period as the court thinks fit.

(6) It is the duty of the person—
(@) on whose application a direction is given under sub-
section (3) ;
(b) in whose favour an appeal with respect to an applica-
tion for such a direction is determined ; or

(c) on whose application an order is made under subsection
5,

within 7 days after the giving of the direction, the determination
of the appeal or the making of the order, to deliver to the
registrar for registration such a copy of the direction, determi-
nation or order as is prescribed.

(7) If a person without reasonable excuse fails to deliver a
copy as required by subsection (6), he is liable to a fine and, for
continued contravention, to a daily default fine.

CHAPTER X

MALPRACTICE BEFORE AND DURING LIQUIDATION ; PENALISATION
OF COoMPANIES AND COMPANY OFFICERS ; INVESTIGATIONS
AND PROSECUTIONS

Offences of fraud, deception, etc.

206.—(1) When a company is ordered to be wound up by
the court, or passes a resolution for voluntary winding up, any
person, being a past or present officer of the company, is deemed
to have committed an offence if, within the 12 months immedi-
ately preceding the commencement of the winding up, he has—

(a) concealed any part of the company’s property to the

value of £120 or more, or concealed any debt due to
or from the company, or

(b) fraudulently removed any part of the company’s pro-
perty to the value of £120 or more, or




Insolvency Act 1986 c. 45

(c) concealed, destroyed, mutilated or falsified any book
or paper affecting or relating to the company’s property
or affairs, or

(d) made any false entry in any book or paper affecting
or relating to the company’s property or affairs, or

(e) fraudulently parted with, altered or made any omission
in any document affecting or relating to the company’s
property or affairs, or

(f) pawned, pledged or disposed of any property of the
company which has been obtained on credit and has
not been paid for (unless the pawning, pledging or
disposal was in the ordinary way of the company’s
business).

(2) Such a person is deemed to have committed an offence if
within the period above mentioned he has been privy to the
doing by others of any of the things mentioned in paragraphs
(0), (d) and (e) of subsection (1) ; and he commits an offence if,
at any time after the commencement of the winding up, he does
any of the things mentioned in paragraphs (a) to (f) of that sub-
section, or is privy to the doing by others of any of the things
mentioned in paragraphs (c) to (e) of it.

(3) For purposes of this section, * officer ” includes a shadow
director.

4) It is a defence—

(a) for a person charged under paragraph (a) or (/) of
subsection (1) (or under subsection (2) in respect of
the things mentioned in either of those two paragraphs)
to prove that he had no intent to defraud, and

(b) for a person charged under paragraph (¢) or (d) of
subsection (1) (or under subsection (2) in respect of
the things mentioned in either of those two paragraphs)
to prove that he had no intent to conceal the state of
affairs of the company or to defeat the law.

(5) Where a person pawns, pledges or disposes of any prop-
erty in circumstances which amount to an offence under sub-
section (1)(f), every person who takes in pawn or pledge, or
otherwise receives, the property knowing it to be pawned,
pledged or disposed of in such circumstances, is guilty of an
offence.

(6) A person guilty of an offence under this section is liable
to imprisonment or a fine, or both.

(7) The money sums specified in paragraphs (a) and (b) of
subsection (1) are subject to increase or reduction by order
under section 416 in Part XV.

E 2
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PART IV 207.—(1) When a company is ordered to be wound up by
Transactions the court or passes a resolution for voluntary winding up, a
infraud of  person is deemed to have committed an offence if he, being at
creditors. the time an officer of the company—

(@) has made or caused to be made any gift or transfer of,
or charge on, or has caused or connived at the levying
of any execution against, the company’s property, or

(b) has concealed or removed any part of the company’s
property since, or within 2 months before, the date of
any unsatisfied judgment or order for the payment of
money obtained against the company.

(2) A person is not guilty of an offence under this section—

(@) by reason of conduct constituting an offence under sub-
section (1)(a) which occurred more than 5 years before
the commencement of the winding up, or

(b) if he proves that, at the time of the conduct constituting
the offence, he had no intent to defraud the company’s
creditors.

(3) A person guilty of an offence under this section is liable
to imprisonment or a fine, or both.

Misconductin ~ 208.—(1) When a company is being wound up, whether by
course of the court or voluntarily, any person, being a past or present
winding up.  ,fficer of the company, commits an offence if he—

(a) does not to the best of his knowledge and belief fully
and truly discover to the liquidator all the company’s
property, and how and to whom and for what con-
sideration and when the company disposed of any part
of that property (except such part as has been disposed
of in the ordinary way of the company’s business), or

(b) does not deliver up to the liquidator (or as he directs)
all such part of the company’s property as is in his
custody or under his control, and which he is required
by law to deliver up, or

(c) does not deliver up to the liquidator (or as he directs)
all books and papers in his custody or under his con-
trol belonging to the company and which he is requir-
ed by law to deliver up, or

(d) knowing or believing that a false debt has been proved
by any person in the winding up, fails to inform the
liquidator as soon as practicable, or

(e) after the commencement of the winding up, prevents
the production of any book or paper affecting or relat-
ing to the company’s property or affairs.



Insolvency Act 1986 c. 45 113

(2) Such a person commits an offence if after the commence-  Part IV
ment of the winding up he attempts to account for any part of
the company’s property by fictitious losses or expenses ; and he
is deemed to have committed that offence if he has so attempted
at any meeting of the company’s creditors within the 12 months
immediately preceding the commencement of the winding up.

(3) For purposes of this section, *“ officer ” includes a shadow
director.

4) It is a defence—

(a) for a person charged under paragraph (a), (b) or (c) of
subsection (1) to prove that he had no intent to de-
fraud, and

(b) for a person charged under paragraph (e) of that sub-
section to prove that he had no intent to conceal the
state of affairs of the company or to defeat the law.

(5) A person guilty of an offence under this section is liable
to imprisonment or a fine, or both.

209. an officer or Falsification
contributory of the company commits an offence if he destroys, of company’s
mutilates, alters or falsifies any books, papers or securities, or °°°Xs:
makes or is privy to the making of any false or fraudulent
entry in any register, book of account or document belonging
to the company with intent to defraud or deceive any person.

(2) A person guilty of an offence under this section is liable
to imprisonment or a fine, or both.

216. whether by Material .
the court or voluntarily, any person, being a past or present omissions from
statement
officer of the company, commits an offence if he makes any rg,fing to
material omission in any statement relating to the company’s company’s

affairs. affairs.

(2) When a company has been ordered to be wound up by
the court, or has passed a resolution for voluntary winding up,
any such person is deemed to have committed that offence if,
prior to the winding up, he has made any material omission in
any such statement.

(3) For purposes of this section, “ officer  includes a shadow
director.

(4) It is a defence for a person charged under this section
to prove that he had no intent to defraud.

(5) A person guilty of an offence under this section is liable
to imprisonment or a fine, or both.

E3
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PArRT IV 211.—(1) When a company is being wound up, whether by
False the court or voluntarily, any person, being a past or present
representations officer of the company—
to creditors. (@) commits an offence if he makes any false representa-

tion or commits any other fraud for the purpose of
obtaining the consent of the company’s creditors or
any of them to an agreement with reference to the
company’s affairs or to the winding up, and

(b) is deemed to have committed that offence if, prior to
the winding up, he has made any false representation,
or committed any other fraud, for that purpose.

(2) For purposes of this section, * officer ” includes a shadow
director.

(3) A person guilty of an offence under this section is liable
to imprisonment or a fine, or both.

Penalisation of directors and officers

Summary 212.—(1) This section applies if in the course of the winding

Eli?li;diei%aimt up of a company it appears that a person who—
direc?ors, (@) is or has been an officer of the company,

litq“idators’ (b) has acted as liquidator, administrator or administrative
ete. receiver of the company, or

(c) not being a person falling within paragraph (a) or (b),
is or has been concerned, or has taken part, in the
promotion, formation or management of the com-

pany,

has misapplied or retained, or become accountable for, any
money or other property of the company, or been guilty of any
misfeasance or breach of any fiduciary or other duty in relation
to the company.

(2) The reference in subsection (1) to any misfeasance or
breach of any fiduciary or other duty in relation to the company
includes, in the case of a person who has acted as liquidator or
administrator of the company, any misfeasance or breach of
any fiduciary or other duty in connection with the carrying out
of his functions as liquidator or administrator of the company.

(3) The court may, on the application of the official receiver
or the liquidator, or of any creditor or contributory, examine into
the conduct of the person falling within subsection (1) and com-
pel him—

(@) to repay, restore or account for the money or property
or any part of it, with interest at such rate as the court
thinks just, or

(b) to contribute such sum to the company’s assets by way
of compensation in respect of the misfeasance or breach
of fiduciary or other duty as the court thinks just.
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(4) The power to make an application under subsection (3)
in relation to a person who has acted as liquidator or adminis-
trator of the company is not exercisable, except with the leave
of the court, after that person has had his release.

(5) The power of a contributory to make an application under
subsection (3) is not exercisable except with the leave of the
court, but is exercisable notwithstanding that he will not benefit
from any order the court may make on the application.

213.

115

PART IV

(1) If in the course of the winding up of a company Fraudulent

it appears that any business of the company has been carried on trading.

with intent to defraud creditors of the company or creditors of
any other person, or for any fraudulent purpose, the following
has effect.

(2) The court, on the application of the liquidator may de-
clare that any persons who were knowingly parties to the carry-
ing on of the business in the manner above-mentioned are to be
liable to make such contributions (if any) to the company’s
assets as the court thinks proper.

214.—(1) Subject to subsection (3) below, if in the course of Wrongful
the winding up of a company it appears that subsection (2) of trading.

this section applies in relation to a person who is or has been a
director of the company, the court, on the application of the
liquidator, may declare that that person is to be liable to make
such contribution (if any) to the company’s assets as the court
thinks proper.

(2) This subsection applies in relation to a person if—
(a) the company has gone into insolvent liquidation,

(b) at some time before the commencement of the winding
up of the company, that person knew or ought to have
concluded that there was no reasonable prospect that
the company would avoid going into insolvent liquida-
tion, and

(c) that person was a director of the company at that time ;

but the court shall not make a declaration under this section in
any case where the time mentioned in paragraph (b) above was
before 28th April 1986.

(3) The court shall not make a declaration under this section
with respect to any person if it is satisfied that after the condition
specified in subsection (2)(b) was first satisfied in relation to him
that person took every step with a view to minimising the poten-
tial loss to the company’s creditors as (assuming him to have
known that there was no reasonable prospect that the company
would avoid going into insolvent liquidation) he ought to have
taken.

E 4
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(4) For the purposes of subsections (2) and (3), the facts which
a director of a company ought to know or ascertain, the conclu-
sions which he ought to reach and the steps which he ought to
take are those which would be known or ascertained, or reached
or taken, by a reasonably diligent person having both—

(@) the general knowledge, skill and experience that may
reasonably be expected of a person cairying out the
same functions as are carried out by that director in
relation to the company, and

(b) the general knowledge, skill and experience that that
director has.

(5) The reference in subsection (4) to the functions carried out
in relation to a company by a director of the company includes
any functions which he does not carry out but which have been
entrusted to him.

(6) For the purposes of this section a company goes into in-
solvent liquidation if it goes into liquidation at a time when its
assets are insufficient for the payment of its debts and other
liabilities and the expenses of the winding up.

(7) In this section “ director ” includes a shadow director.

(8) This section is without prejudice to section 213.

215.—(1) On the hearing of an application under section 213
or 214, the liquidator may himself give evidence or call wit-
nesses.

(2) Where under either section the court makes a declaration,
it may give such further directions as it thinks proper for giving
effect to the declaration ; and in particular, the court may-—

(@) provide for the liability of any person under the declara-
tion to be a charge on any debt or obligation due from
the company to him, or on any mortgage or charge
or any interest in a mortgage or charge on assets of the
company held by or vested in him, or any person on
his behalf, or any person claiming as assignee from or
through the person liable or anv nerson actine an hic
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(b) does not include an assignee for valuable consideration
(not including consideration by way of marriage) given
in good faith and without notice of any of the matters
on the ground of which the declaration is made.

(4) Where the court makes a declaration under either section
in relation to a person who is a creditor of the company, it may
direct that the whole or any part of any debt owed by the com-
pany to that person and any interest thereon shall rank in
priority after all other debts owed by the company and after any
interest on those debts.

(5) Sections 213 and 214 have effect notwithstanding that the
person concerned may be criminally liable in respect of matters
on the ground of which the declaration under the section is to

be made.

216.
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PART IV

(1) This section applies to a person where a company Restriction

(“ the liquidating company ”) has gone into insolvent liquidation on re-use of
on or after the appointed day and he was a director or shadow €ompany

director of the company at any time in the period of 12 months
ending with the day before it went into liquidation.

(2) For the purposes of this section, a name is a prohibited
name in relation to such a person if—
(@) it is a name by which the liquidating company was
known at any time in that period of 12 months, or

(b) it is a name which is so similar to 2 name falling within
paragraph (a) as to suggest an association with that
company.

(3) Except with leave of the court or in such circumstances as
may be prescribed, a person to whom this section applies shall
not at any time in the period of 5 years beginning with the day
on which the liquidating company went into liquidation—

(a) be a director of any other company that is known by a
prohibited name, or

(b) in any way, whether directly or indirectly, be concerned
or take part in the promotion, formation or manage-
ment of any such company, or

(¢) in any way, whether directly or indirectly, be concerned
or take part in the carrying on of a business carried
on (otherwise than by a company) under a prohibited
pame.

_(4) If a person acts in contravention of this section, he is
liable to imprisonment or a fine, or both.

names.
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(5) In subsection (3) “ the court ” means any court having juris-
diction to wind up companies ; and on an application for leave
under that subsection, the Secretary of State or the official re-
ceiver may appear and call the attention of the court to any
matters which seem to him to be relevant.

(6) References in this section, in relation to any time, to a
name by which a company is known are to the name of the
company at that time or to any name under which the company
carries on business at that time.

(7) For the purposes of this section a company goes into in-
solvent liquidation if it goes into liquidation at a time when its
assets are insufficient for the payment of its debts and other
liabilities and the expenses of the winding up.

(8) In this section “company > includes a company which
may be wound up under Part V of this Act.

217.—(1) A person is personally responsible for all the rele-
vant debts of a company if at any time—

(@) in contravention of section 216, he is involved in the
management of the company, or

(b) as a person who is involved in the management of the
company, he acts or is willing to act on instructions
given (without the leave of the court) by a person
whom he knows at that time to be in contravention in
relation to the company of section 216.

(2) Where a person is personally responsible under this sec-
tion for the relevant debts of a company, he is jointly and sever-
ally liable in respect of those debts with the company and any
other person who, whether under this section or otherwise, is so
liable.

(3) For the purposes of this section the relevant debts of a
company are—
(@) in relation to a person who is personally responsible
under paragraph (a) of subsection (1), such debts and
other liabilities of the company as are incurred at a
time when that person was involved in the manage-
ment of the company, and

() in relation to a person who is personally responsible
under paragraph (b) of that subsection, such debts and
other liabilities of the company as are incurred at a
time when that person was acting or was willing to
act on instructions given as mentioned in that para-

graph.
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(4) For the purposes of this section, a person is involved in
the management of a company if he is a director of the company
or if he is concerned, whether directly or indirectly, or takes
part, in the management of the company.

(5) For the purposes of this section a person who, as a person
involved in the management of a company, has at any time
acted on instructions given (without the leave of the court) by
a person whom he knew at that time to be in contravention in
relation to the company of section 216 is presumed, unless the
contrary is shown, to have been willing at any time thereafter to
act on any instructions given by that person.

(6) In this section “ company ” includes a company which
may be wound up under Part V.

Investigation and prosecution of malpractice

218.—(1) If it appears to the court in the course of a winding
up by the court that any past or present officer, or any member,
of the company has been guilty of any offence in relation to
the company for which he is criminally liable, the court may
(either on the application of a person interested in the winding
up or of its own motion) direct the liquidator to refer the
matter to the prosecuting authority.

(2) ““ The prosecuting authority ** means—

(@) in the case of a winding up in England and Wales, the
Director of Public Prosecutions, and

(b) in the case of a winding up in Scotland, the Lord
Advocate.

(3) If in the case of a winding up by the court in England
and Wales it appears to the liquidator, not being the official
receiver, that any past or present officer of the company, or
any member of it, has been guilty of an offence in relation to
the company for which he is criminally liable, the liquidator
shall report the matter to the official receiver.

(4) If it appears to the liquidator in the course of a volun-
tary winding up that any past or present officer of the company,
or any member of it, has been guilty of an offence in relation
to the company for which he is criminally liable, he shall—

(a) forthwith report the matter to the prosecuting authority,
and

(b) furnish to that authority such information and give to
him such access to and facilities for inspecting and
taking copies of documents (being information or
documents in the possession or under the control of the

119
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Prosecution
of delinquent
officers and
members of
company.
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liquidator and relating to the matter in question) as the
authority requires.

(5) Where a report is made to him under subsection (4), the
prosecuting authority may, if he thinks fit, refer the matter to
tshe Secretary of State for further enquiry ; and the Secretary of

tate—

(a) shall thereupon investigate the matter, and

(D) for the purpose of his investigation may exercise any
of the powers which are exercisable by inspectors
appointed under section 431 or 432 of the Companies
Act to investigate a company’s affairs.

(6) If it appears to the court in the course of a voluntary
winding up that—

(@) any past or present officer of the company, or any
member of it, has been guilty as above-mentioned,
and

(b) no report with respect to the matter has been made by
the liquidator to the prosecuting authority under sub-
section (4),

the court may (on the application of any person interested in
the winding up or of its own motion) direct the liquidator to
make such a report.

On a report being made accordingly, this section has effect
as though the report had been made in pursuance of subsection
“).

219.—(1) For the purpose of an investigation by the Secre-
tary of State under section 218(5), any obligation imposed on a
person by any provision of the Companies Act to produce
documents or give information to, or otherwise to assist, inspec-
tors appointed as mentioned in that subsection is to be regarded
as an obligation similarly to assist the Secretary of State in his
investigation.

(2) An answer given by a person to a question put to him
in exercise of the powers conferred by section 218(5) may be
used in evidence against him.

(3) Where criminal proceedings are instituted by the prose-
cuting authority or the Secretary of State following any report
or reference under section 218, it is the duty of the liquidator
and every officer and agent of the company past and present
(other than the defendant or defender) to give to that authority
or the Secretary of State (as the case may be) all assistance in
connection with the prosecution which he is reasonably able
to give.
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For this purpose “agent” includes any banker or solicitor
of the company and any person employed by the company as
auditor, whether that person is or is not an officer of the
company.

(4) If a person fails or neglects to give assistance in the
manner required by subsection (3), the court may, on the
application of the prosecuting authority or the Secretary of
State (as the case may be) direct the person to comply with that
subsection ; and if the application is made with respect to a
liquidator, the court may (unless it appears that the failure or
neglect to comply was due to the liquidator not having in his
hands sufficient assets of the company to enable him to do so)
dlfect that the costs shall be borne by the liquidator person-
ally

PART V

WINDING UP OF UNREGISTERED COMPANIES

121

PArT IV

the _purposes of this Part, the expression ‘‘ un- Meaning of

reglstered company ” includes any trustee savings bank certified “ unreglstered
under the enactments relating to such banks, any association company’

and any company, with the following exceptions—

(a) a railway company incorporated by Act of Parlia-
ment,

(b) a company registered in any part of the United King-
dom under the Joint Stock Companies Acts or under
the legislation (past or present) relating to companies
in Great Britain.

(2) On such day as the Treasury appoints by order under

section 4(3) of the Trustee Savings Banks Act 1985, the words 1985 c. 58.

in subsection (1) from “ any trustee > to “ banks > cease to have
effect and are hereby repealed.

221.—(1) Subject to the provisions of this Part, any unregis- Winding up of
tered company may be wound up under this Act; and all the unregistered
provisions of this Act and the Companies Act about winding companies.

up apply to an unregistered company with the exceptions and
additions mentioned in the following subsections.

(2) If an unregistered company has a principal place of
business situated in Northern Ireland, it shall not be wound up
under this Part unless it has a principal place of business situated
in England and Wales or Scotland, or m both England and
Wales and Scotland.
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(3) For the purpose of determining a court’s winding-up juris-
diction, an unregistered company is deemed—

(a) to be registered in England and Wales or Scotland,
according as its principal place of business is situated
in England and Wales or Scotland, or

(b) if it has a principal place of business situated in both
countries, to be registered in both countries ;

and the principal place of business situated in that part of
Great Britain in which proceedings are being instituted is, for
all purposes of the winding up, deemed to be the registered
office of the company.

(4) No unregistered company shall be wound up under this
Act voluntarily.

(5) The circumstances in which an unregistered company
may be wound up are as follows—

(@) if the company is dissolved, or has ceased to carry
on business, or is carrying on business only for the
purpose of winding up its affairs ;

(b) if the company is unable to pay its debts ;

(c) if the court is of opinion that it is just and equitable
that the company should be wound up.

(6) A petition for winding up a trustee savings bank may be
presented by the Trustee Savings Banks Central Board or by
a commissioner appointed under section 35 of the Trustee
Savings Banks Act 1981 as well as by any person authorised
under Part IV of this Act to present a petition for the winding
up of a company.

On such day as the Treasury appoints by order under section
4(3) of the Trustee Savings Banks Act 1985, this subsection
ceases to have effect and is hereby repealed.

(7) In Scotland, an unregistered company which the Court of
Session has jurisdiction to wind up may be wound up by the
court if there is subsisting a floating charge over property
comprised in the company’s property and undertaking, and the
court is satisfied that the security of the creditor entitled to the
benefit of the floating charge is in jeopardy.

For this purpose a creditor’s security is deemed to be in
jeopardy if the court is satisfied that events have occurred
or are about to occur which render it unreasonable in the
creditor’s interests that the company should retain power to
dispose of the property which is subject to the floating charge.
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222.—(1) An unregistered company is deemed (for the pur- ParTV
poses of section 221) unable to pay its debts if there is a creditor, Inability to pay
by assignment or otherwise, to whom the company is indebted debts: unpaid
in a sum exceeding £750 then due and— creditor for

(a) the creditor has served on the company, by leaving at its £750 or more.
principal place of business, or by delivering to the sec-
retary or some director, manager or principal officer
of the company, or by otherwise serving in such manner
as the court may approve or direct, a written demand
in the prescribed form requiring the company to pay
the sum due, and

(b) the company has for 3 weeks after the service of the
demand neglected to pay the sum or to secure or com-
pound for it to the creditor’s satisfaction.

(2) The money sum for the time being specified in subsection
{1) is subject to increase or reduction by regulations under sec-
tion 417 in Part XV ; but no increase in the sum so specified
affects any case in which the winding-up petition was presented
before the coming into force of the increase.

223. An unregistered company is deemed (for the purposes Inability to pay
of section 221) unable to pay its debts if an action or other pro- debts: debt
ceeding has been instituted against any member for any debt or remat‘.“g‘%
demand due, or claimed to be due, from the company, or from g angior
him in his character of member, and— brought.

(@) notice in writing of the institution of the action or pro-
ceeding has been served on the company by leaving
it at the company’s principal place of business (or by
delivering it to the secretary, or some director, mana-
ger or principal officer of the company, or by otherwise
serving it in such manner as the court may approve
or direct), and

(b) the company has not within 3 weeks after service of the
notice paid, secured or compounded for the debt or
demand, or procured the action or proceeding to be
stayed or sisted, or indemnified the defendant or de-
fender to his reasonable satisfaction against the action
or proceeding, and against all costs, damages and ex-
penses to be incurred by him because of it.

224.—(1) An unregistered company is deemed (for purposes Inability to pay
of section 221) unable to pay its debts— debts: other

(@) if in England and Wales execution or other process cases
issued on a judgment, decree or order obtained in any
court in favour of a creditor against the company, or
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PART V any member of it as such, or any person authorised to
be sued as nominal defendant on behalf of the com-
pany, is returned unsatisfied ;

(b) if in Scotland the induciae of a charge for payment on
an extract decree, or an extract registered bond, or an
extract registered protest, have expired without pay-
ment being made ;

(o) if in Northern Ireland a certificate of unenforceability
has been granted in respect of any judgment, decree or
order obtained as mentioned in paragraph (a) ;

(d) if it is otherwise proved to the satisfaction of the court
that the company is unable to pay its debts as they
fall due.

(2) ‘An unregistered company is also deemed unable to pay
its debts if it is proved to the satisfaction of the court that the
value of the company’s assets is less than the amount of its lia-
bilities, taking into account its contingent and prospective lia-
bilities.

Oversea 225. Where a company incorporated outside Great Britain
company may which has been carrying on business in Great Britain ceases to
?}fo"lzg];‘“d UP  carry on business in Great Britain, it may be wound up as an
dissolved. unregistered company under this Act, notwithstanding that it has
been dissolved or otherwise ceased to exist as a company under
or by virtue of the laws of the country under which it was in-

corporated.

Contributories  226,—(1) In the event of an unregistered company being
&yﬂ;‘g‘%‘sﬁe‘g’d wound up, every person is deemed a contributory who is liable
compang;,. to pay or contribute to the payment of any debt or liability of the
company, or to pay or contribute to the payment of any sum for
the adjustment of the rights of members among themselves, or
to pay or contribute to the payment of the expenses of winding
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tage of the heritable estate in Scotland of deceased contributories, = Part V
and to the trustees of bankrupt or insolvent contributories,
respectively apply.

227. The provisions of this Part with respect to staying, sisting Power of court
or restraining actions and proceedings against a company at any to stay, sist or
time after the presentation of a petition for winding up and be- rfggggéi ngs
fore the making of a winding-up order extend, in the case of an P )
unregistered company, where the application to stay, sist or
restrain is presented by a creditor, to actions and proceedings
against any contributory of the company.

228. Where an order has been made for winding up an un- Actions stayed
registered company, no action or proceeding shall be proceeded on winding-up
with or commenced against any contributory of the company in °rder:
respect of any debt of the company, except by leave of the
court, and subject to such terms as the court may impose.

229.—(1) The provisions of this Part with respect to unregis- Provisions of
tered companies are in addition to and not in restriction of any this Part to be
provisions in Part IV with respect to winding up companies by cumulative.
the court ; and the court or liquidator may exercise any powers
or do any act in the case of unregistered companies which might
be exercised or done by it or him in winding up companies
formed and registered under the Companies Act.

(2) However, an unregistered company is not, except in the
event of its being wound up, deemed to be a company under
the Companies Act, and then only to the extent provided by this
Part of this Act.

ParT VI
MISCELLANEOUS PROVISIONS APPLYING TO COMPANIES WHICH
ARE INSOLVENT OR IN LIQUIDATION

Office-holders

230.—(1) Where an administration order is made in relation to Holders of
a company, the administrator must be a person who is qualified ©ffice to be

to act as an insolvency practitioner in relation to the company. fqu‘itglig::cy

(2) Where an administrative receiver of a company is ap- Practitioners.
pointed, he must be a person who is so qualified.

(3) Where a company goes into liquidation, the liquidator must
be a person who is so qualified.

(4) Where a provisional liquidator is appointed, he must be a
person who is so qualified.
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(5) Subsections (3) and (4) are without prejudice to any emact-
ment under which the official receiver is to be, or may be, liqui-
dator or provisional liquidator.

231.—(1) This section applies if an appointment or nomination
of any person to the office of administrator, administrative re-
ceiver, liquidator or provisional liquidator—

(a) relates to more than one person, or

(b) has the effect that the office is to be held by more than
one person.

(2) The appointment or nomination shall declare whether any
act required or authorised under any enactment to be done by
the administrator, administrative receiver, liquidator or provi-
sional liquidator is to be done by all or any one or more of the
persons for the time being holding the office in question.

232. The acts of an individual as administrator, administrative
receiver, liquidator or provisional liquidator of a company are
valid notwithstanding any defect in his appointment, nomination
or qualifications.

Management by administrators, liquidators, etc.
(1) This section applies in the case of a company

233.
where
(@ an administration order is made in relation to the
company, Or
(b) an administrative receiver is appointed, or
() a voluntary arrangement under Part I, approved by
meetings summoned under section 3, has taken effect,
or
(d) the company goes into liquidation, or
(e) a provisional liquidator is appointed ;
and “the office-holder ” means the administrator, the adminis-

trative receiver, the supervisor of the voluntary arrangement,
the liquidator or the provisional liquidator, as the case may be.

(2) If a request is made by or with the concurrence of the
office-holder for the giving, after the effective date, of any of
the supplies mentioned in the next subsection, the supplier—

(a) may make it a condition of the giving of the supply that
the office-holder personally guarantees the payment of
any charges in respect of the supply, but

(b) shall not make it a condition of the giving of the supply,
or do anything which has the effect of making it a
condition of the giving of the supply, that any out-
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standing charges in respect of a supply given to the Parr VI
company before the effective date are paid.

(3) The supplies referred to in subsection (2) are—
(@) a public supply of gas,
(b) a supply of electricity by an Electricity Board,
(c) a supply of water by statutory water undertakers or, in
Scotland, a water authority,
(d) a supply of telecommunication services by a public
telecommunications operator.

(4) “ The effective date” for the purposes of this section is
whichever is applicable of the following dates—
(a) the date on which the administration order was made,
(b) the date on which the administrative receiver was
appointed (or, if he was appointed in succession to
another administrative receiver, the date on which the
first of his predecessors was appointed),
{c) the date on which the voluntary arrangement was
approved by the meetings summoned under section 3,
(d) the date on which the company went into liquidation,
(e) the date on which the provisional liquidator was
appointed.

(5) The following applies to expressions used in subsection

(3)—
(@) “ public supply of gas” means a supply of gas by the
British Gas Corporation or a public gas supplier within

the meaning of Part I of the Gas Act 1986, 1986 c. 44.
(b) “ Electricity Board ” means the same as in the Energy 1983 c. 25.
Act 1983,

(c) “water authority ” means the same as in the Water 1980 c. 45.
(Scotland) Act 1980, and :

(d) ““ telecommunication services” and “ public telecom- 1984 c. 12.
munications operator ” mean the same as in the Tele-
communications Act 1984, except that the former does
not include services consisting in the conveyance of
programmes included in cable programme services
(within the meaning of the Cable and Broadcasting 1984 c. 46.
Act 1984).

234.—(1) This section applies in the case of a company Getting in the
where— company’s

(@) an administration order is made in relation to the com- PrOPetY-
pany, or

(b) an administrative receiver is appointed, or
(c) the company goes into liquidation, or
(d) a provisional liquidator is appointed ;
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Partr VI and “the office-holder ” means the administrator, the adminis-
trative receiver, the liquidator or the provisional liquidator,
as the case may be.

(2) Where any person has in his possession or control
any property, books, papers or records to which the company
appears to be entitled, the court may require that person forth-
with (or within such period as the court may direct) to pay,
deliver, convey, surrender or transfer the property, books,
papers or records to the office-holder.

(3) Where the office-holder—
(@) seizes or disposes of any property which is not property
of the company, and
(b) at the time of seizure or disposal believes, and has
reasonable grounds for believing, that he is entitled
(whether in pursuance of an order of the court or
otherwise) to seize or dispose of that property,
the next subsection has effect.

(4) In that case the office-holder—

(@) is not liable to any person in respect of any loss or
damage resulting from the seizure or disposal except
in so far as that loss or damage is caused by the
office-holder’s own negligence, and

(b) has a lien on the property, or the proceeds of its
sale, for such expenses as were incurred in connec-
tion with the seizure or disposal.

Duty to 235.—(1) This section applies as does section 234 ; and it

co-operate with also applies, in the case of a company in respect of which

office-holder. 3 winding-up order has been made by the court in England
and Wales, as if references to the office-holder included the
official receiver, whether or not he is the liquidator.

(2) Each of the persons mentioned in the next subsection
shall—

(a) give to the office-holder such information concerning
the company and its promotion, formation, business,
dealings, affairs or property as the office-holder may
at any time after the effective date reasonably re-

quire, and
(b) attend on the office-holder at such times as the latter
may reasonably require.

(3) The persons referred to above are—
(a) those who are or have at any time been officers of the
company,
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(b) those who have taken part in the formation of the
company at any time within one year before the
effective date,

(c) those who are in the employment of the company, or
have been in its employment (including employment
under a contract for services) within that year, and
are in the office-holder’s opinion capable of giving in-
formation which he requires,

(d) those who are, or have within that year been, officers
of, or in the employment (including employment
under a contract for services) of, another company
which is, or within that year was, an officer of the
company in question, and

(e) in the case of a company being wound up by the court,
any person who has acted as administrator, admini-
strative receiver or liquidator of the company.

(4) For the purposes of subsections (2) and (3), “ the effec-
tive date ” is whichever is applicable of the following dates—
(a) the date on which the administration order was made,
(b) the date on which the administrative receiver was
appointed or, if he was appointed in succession to
another administrative receiver, the date on which the
first of his predecessors was appointed,
(c) the date on which the provisional liquidator was
appointed, and
(d) the date on which the company went into liquidation.
(5) If a person without reasonable excuse fails to comply

with any obligation imposed by this section, he is liable to a
fine and, for continued contravention, to a daily default fine.
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236.—(1) This section applies as does section 234; and itInquiry into
also applies in the case of a company in respect of which acompany’s

winding-up order has been made by the court in England and
Wales as if references to the office-holder included the official
receiver, whether or not he is the liquidator.

(2) The court may, on the application of the office-holder,
summon to appear before it—

(@) any officer of the company,

(b) any person known or suspected to have in his posses-
sion any property of the company or supposed to be
indebted to the company, or

(c¢) any person whom the court thinks capable of giving
information concerning the promotion, formation, busi-
ness, dealings, affairs or property of the company.

dealings, etc.



130

PART VI

Court’s
enforcement
powers under
s. 236.
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(3) The court may require any such person as is mentioned
in subsection (2)(a) to (c) to submit an affidavit to the court con-
taining an account of his dealings with the company or to
produce any books, papers or other records in his possession
or under his control relating to the company or the matters
mentioned in paragraph (c) of the subsection.

(4) The following applies in a case where—

(@) a person without reasonable excuse fails to appear be-
fore the court when he is summoned to do so under
this section, or

(b) there are reasonable grounds for believing that a person
has absconded, or is about to abscond, with a view
to avoiding his appearance before the court under this
section.

(5) The court may, for the purpose of bringing that person
and anything in his possession before the court, cause a warrant
to be issued to a constable or prescribed officer of the court—

(a) for the arrest of that person, and

(b) for the seizure of any books, papers, records, money or
goods in that person’s possession.

(6) The court may authorise a person arrested under such a
warrant to be kept in custody, and anything seized under such a
warrant to be held, in accordance with the rules, until that
person is brought before the court under the warrant or until
such other time as the court may order.

237.—(1) If it appears to the court, on consideration of any
evidence obtained under section 236 or this section, that any
person has in his possession any property of the company, the
court may, on the application of the office-holder, order that per-
son to deliver the whole or any part of the property to the
office-holder at such time, in such manner and on such terms

as the court thinks fit.

(2) If it appears to the court, on consideration of any evid-
ence so obtained, that any person is indebted to the company,
the court may, on the application of the office-holder, order that
person to pay to the office-holder, at such time and in such
manner as the court may direct, the whole or any part of the
amount due, whether in full discharge of the debt or otherwise,

as the court thinks fit.

(3) The court may, if it thinks fit, order that any person who
if within the jurisdiction of the court would be liable to be
summoned to appear before it under section 236 or this section
shall be examined in any part of the United Kingdom where he
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may for the time being be, or in a place outside the United Parr VI
Kingdom.

(4) Any person who appears or is brought before the court
under section 236 or this section may be examined on oath,
either orally or (except in Scotland) by interrogatories, con-
cerning the company or the matters mentioned in section
236(2)(¢).

Adjustment of prior transactions (administration and
liquidation)
(1) This section applies in the case of a company Transactions at

238.
an undervalue

where
.. . . . . England and
(@) an administration order is made in relation to the %v;ﬂges),

company, or
(b) the company goes into liquidation ;

and “ the office-holder ” means the administrator or the liqui-

dator, as the case may be.

(2) Where the company has at a relevant time (defined in
section 240) entered into a transaction with any person at an
undervalue, the office-holder may apply to the court for an
order under this section.

(3) Subject as follows, the court shall, on such an applica-
tion, make such order as it thinks fit for restoring the position
to what it would have been if the company had not entered
into that transaction.

(4) For the purposes of this section and section 241, a com-
pany enters into a transaction with a person at an undervalue
if—

(a) the company makes a gift to that person or otherwise
enters into a transaction with that person on terms that
provide for the company to receive no consideration,
or

(b) the company enters into a transaction with that person
for a consideration the value of which, in money or
money’s worth, is significantly less than the value, in
money or money’s worth, of the consideration pro-
vided by the company.

(5) The court shall not make an order under this section in
respect of a transaction at an undervalue if it is satisfied—

(@) that the company which entered into the transaction did
so in good faith and for the purpose of carrying on its
business, and

(b) that at the time it did so there were reasonable grounds
for believing that the transaction would benefit the
company.
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239.—(1) This section applies as does section 238,

(2) Where the company has at a relevant time (defined in the
next section) given a preference to any person, the office-holder
may apply to the court for an order under this section.

(3) Subject as follows, the court shall, on such an application,
make such order as it thinks fit for restoring the position to
what it would have been if the company had not given that
preference.

(4) For the purposes of this section and section 241, a com-
pany gives a preference to a person if—

(a) that person is one of the company’s creditors or a surety
or guarantor for any of the company’s debts or other
liabilities, and

(b) the company does anything or suffers anything to be
done which (in either case) has the effect of putting
that person into a position which, in the event of the
company going into insolvent liquidation, will be better
than the position he would have been in if that thing
had not been done.

(5) The court shall not make an order under this section in
respect of a preference given to any person unless the company
which gave the preference was influenced in deciding to give it
by a desire to produce in relation to that person the effect
mentioned in subsection (4)(b).

(6) A company which has given a preference to a person
connected with the company (otherwise than by reason only of
being its employee) at the time the preference was given is pre-
sumed, unless the contrary is shown, to have been influenced in
dse)ciding to give it by such a desire as is mentioned in subsection
S).

(7) The fact that something has been done in pursunance of the
order of a court does not, without more, prevent the doing or
suffering of that thing from constituting the giving of a preference.

246.—(1) Subject to the next subsection, the time at which a
company enters into a transaction at an undervalue or gives a
preference is a relevant time if the transaction is entered into,
or the preference given—

(@) in the case of a transaction at an undervalue or of a
preference which is given to a person who is connected
with the company (otherwise than by reason only of
being its employee), at a time in the period of 2 years
ending with the onset of insolvency (which expression
is defined below),
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(b) in the case of a preference which is not such a transac-
tion and is not so given, at a time in the period of 6
months ending with the onset of insolvency, and

(o) in either case, at a time between the presentation of a
petition for the making of an administration order in
relation to the company and the making of such an
order on that petition.

(2) Where a company enters into a transaction at an under-
value or gives a preference at a time mentioned in subsection
(1)(a) or (b), that time is not a relevant time for the purposes of
section 238 or 239 unless the company—

(@) is at that time unable to pay its debts within the mean-
ing of section 123 in Chapter VI of Part IV, or

(b) becomes unable to pay its debts within the meaning of
that section in consequence of the transaction or pref-
erence ;

but the requirements of this subsection are presumed to be
satisfied, unless the contrary is shown, in relation to any transac-
tion at an undervalue which is entered into by a company with
a person who is connected with the company.

(3) For the purposes of subsection (1), the onset of insolven-
cy is—

(@) in a case where section 238 or 239 applies by reason of
the making of an administration order or of a com-
pany going into liquidation immediately upon the dis-
charge of an administration order, the date of the
presentation of the petition on which the administra-
tion order was made, and

(b) in a case where the section applies by reason of a com-
pany going into liquidation at any other time, the date
of the commencement of the winding up.

241.
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(1) Without prejudice to the generality of sections Orders under

238(3) and 239(3), an order under either of those sections with ss. 238, 239.

respect to a transaction or preference entered into or given by
a company may (subject to the next subsection)—

(a) require any property transferred as part of the transac-
tion, or in connection with the giving of the preference,
to be vested in the company,

(b) require any property to be so vested if it represents in
any person’s hands the application either of the pro-
ceeds of sale of property so transferred or of money
so transferred,

{c) release or discharge (in whole or in part) any security
given by the company,
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PART VI (d) require any person to pay, in respect of benefits received
by him from the company, such sums to the office-
holder as the court may direct,

(e) provide for any surety or guarantor whose obligations
to any person were released or discharged (in whole or
in part) under the transaction, or by the giving of the
preference, to be under such new or revived obliga-
tions to that person as the court thinks appropriate,

() provide for security to be provided for the discharge of
any obligation imposed by or arising under the order,
for such an obligation to be charged on any property
and for the security or charge to have the same pri-
ority as a security or charge released or discharged (in
whole or in part) under the transaction or by the
giving of the preference, and

(g) provide for the extent to which any person whose
property is vested by the order in the company, or on
whom obligations are imposed by the order, is to
be able to prove in the winding up of the company for
debts or other liabilities which arose from, or were
released or discharged (in whole or in part) under or
by, the transaction or the giving of the preference.

(2) An order under section 238 or 239 may affect the property
of, or impose any obligation on, any person whether or not he
is the person with whom the company in question entered into
the transaction or (as the case may be) the person to whom the
preference was given ; but such an order—

(a) shall not prejudice any interest in property which was
acquired from a person other than the company and
was acquired in good faith, for value and without notice
of the relevant circumstances, or prejudice any interest
deriving from such an interest, and

(b) shall not require a person who received a benefit from
the transaction or preference in good faith, for value
and without notice of the relevant circumstances to pay
a sum to the office-holder, except where that person was
a party to the transaction or the payment is to be in
respect of a preference given to that person at a time
when he was a creditor of the company.

(3) For the purposes of this section the relevant circumstances,
in relation to a transaction or preference, are—

(a) the circumstances by virtue of which an order under
section 238 or (as the case may be) 239 could be made
in respect of the transaction or preference if the com-
pany were to go into liquidation, or an administration
order were made in relation to the company, within a
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particular period after the transaction is entered into
or the preference given, and

(b) if that period has expired, the fact that the company
has gone into liquidation or that such an order has
been made.

(4) The provisions of sections 238 to 241 apply without pre-
judice to the availability of any other remedy, even in relation
to a transaction or preference which the company had no
power to enter into or give.

242.—(1) Where this subsection applies and—
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Gratuitous
alienations

(a) the winding up of a company has commenced, an (Scotland).

alienation by the company is challengeable by—

(i) any creditor who is a creditor by virtue of a
debt incurred on or before the date of such com-
mencement, or

(ii) the liquidator ;

(b) an administration order is in force in relation to a com-
pany, an alienation by the company is challengeable by
the administrator.

{2) Subsection (1) applies where—
(@) by the alienation, whether before or after 1st April

1986 (the coming into force of section 75 of the Bank- 1985 c. 66.

ruptcy (Scotland) Act 1985), any part of the company’s
property is transferred or any claim or right of the
company is discharged or renounced, and

(b) the alienation takes place on a relevant day.

(3) For the purposes of subsection (2)(b), the day on which an
alienation takes place is the day on which it becomes com-
pletely effectual ; and in that subsection “ relevant day ”’ means, if
the alienation has the effect of favouring—

(a) a person who is an associate (within the meaning of
the Bankruptcy (Scotland) Act 1985) of the company, a
day not earlier than 5 years before the date on which—

@) the winding up of the company commences, or
(ii) as the case may be, the administration order is
made ; or

(b) any other person, a day not earlier than 2 years before
that date.

(4) On a challenge being brought under subsection (1), the
court shall grant decree of reduction or for such restoration of
property to the company’s assets or other redress as may be
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ParT VI  appropriate ; but the court shall not grant such a decree if the
person seeking to uphold the alienation establishes—

(@) that immediately, or at any other time, after the aliena-
tion the company’s assets were greater than its liabili-
ties, or

(b) that the alienation was made for adequate consideration,
or

(c) that the alienation—
(i) was a birthday, Christmas or other conventional
gift, or
(i) was a gift made, for a charitable purpose, to
a person who is not an associate of the company,
which, having regard to all the circumstances, it was
reasonable for the company to make:

Provided that this subsection is without prejudice to any right
or interest acquired in good faith and for value from or through
the transferee in the alienation.

(5) In subsection (4) above, “ charitable purpose ” means any
charitable, benevolent or philanthropic purpose, whether or not
it is charitable within the meaning of any rule of law.

(6) For the purposes of the foregoing provisions of this section,
an alienation in implementation of a prior obligation is deemed
to be one for which there was no consideration or no adequate
consideration to the extent that the prior obligation was under-
taken for no consideration or no adequate consideration.

(7) A liquidator and an administrator have the same right as
a creditor has under any rule of law to challenge an alienation
of a company made for no consideration or no adequate con-
sideration.

(8) This section applies to Scotland only.

Unfair 243.—(1) Subject to subsection (2) below, subsection (4) below

preferences  applies to a transaction entered into by a company, whether be-

(Scotland).  fore or after 1st April 1986, which has the effect of creating a
preference in favour of a creditor to the prejudice of the general
body of creditors, being a preference created not earlier than 6
months before the commencement of the winding up of the com-
pany or the making of an administration order in relation to the
company.

(2) Subsection (4) below does not apply to any of the follow-
ing transactions—

(@) a transaction in the ordinary course of trade or business ;
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(b) a payment in cash for a debt which when it was paid
had become payable, unless the transaction was col-
Iusive with the purpose of prejudicing the general body
of creditors ;

(c) a transaction whereby the parties to it undertake recip-
rocal obligations (whether the performance by the par-
ties of their respective obligations occurs at the same
time or at different times) unless the transaction was
collusive as aforesaid ;

(d) the granting of a mandate by a company authorising
an arrestee to pay over the arrested funds or part thereof
to the arrester where—

(i) there has been a decree for payment or a war-
rant for summary diligence, and

(ii) the decree or warrant has been preceded by
an arrestment on the dependence of the action or
followed by an arrestment in execution.

(3) For the purposes of subsection (1) above, the day on which
a preference was created is the day on which the preference be-
came completely effectual.

(4) A transaction to which this subsection applies is challenge-
able by—

(@) in the case of a winding up—

() any creditor who is a creditor by virtue of a
debt incurred on or before the date of commence-
ment of the winding up, or

(ii) the liquidator ; and

(b) in the case of an administration order, the administrator.

(5) On a challenge being brought under subsection (4) above,
the court, if satisfied that the transaction challenged is a trans-
action to which this section applies, shall grant decree of reduc-
tion or for such restoration of property to the company’s assets
or other redress as may be appropriate:

Provided that this subsection is without prejudice to any right
or interest acquired in good faith and for value from or through
the creditor in whose favour the preference was created.

(6) A liquidator and an administrator have the same right as a
creditor has under any rule of law to challenge a preference
created by a debtor.

(7) This section applies to Scotland only.
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244.—(1) This section applies as does section 238, and where Extortionate

the company is, or has been, a party to a transaction for, or
involving, the provision of credit to the company.

credit
transactions.
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(2) The court may, on the application of the office-holder,
make an order with respect to the transaction if the transaction
is or was extortionate and was entered into in the period of 3
years ending with the day on which the administration order
was made or (as the case may be) the company went into liqui-
dation.

(3) For the purposes of this section a transaction is ex-
tortionate if, having regard to the risk accepted by the person
providing the credit—

(a) the terms of it are or were such as to require grossly
exorbitant payments to be made (whether uncon-
ditionally or in certain contingencies) in respect of the
provision of the credit, or

(b) it otherwise grossly contravened ordinary principles of
fair dealing ;
and it shall be presumed, unless the contrary is proved, that
a transaction with respect to which an application is made under
this section is or, as the case may be, was extortionate.

(4) An order under this section with respect to any trans-
action may contain such one or more of the following as the
court thinks fit, that is to say—

(a) provision setting aside the whole or part of any obliga-
tion created by the transaction,

(b) provision otherwise varying the terms of the transaction
or varying the terms on which any security for the pur-
poses of the transaction is held,

(c) provision requiring any person who is or was a party
to the transaction to pay to the office-holder any sums
paid to that person, by virtue of the transaction, by
the company,

(d) provision requiring any person to surrender to the office-
holder any property held by him as security for the
purposes of the transaction,

(e) provision directing accounts to be taken between any
persons.

(5) The powers conferred by this section are exercisable in
relation to any transaction concurrently with any powers exer-
cisable in relation to that transaction as a transaction at an
undervalue or under section 242 (gratuitous alienations in Scot-
land).

245.—(1) This section applies as does section 238, but applies
to Scotland as well as to England and Wales.

(2) Subject as follows, a floating charge on the company’s
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undertaking or property created at a relevant time is invalid
except to the extent of the aggregate of—

(a) the value of so much of the consideration for the
creation of the charge as consists of money paid, or
goods or services supplied, to the company at the
same time as, or after, the creation of the charge,

(b) the value of so much of that consideration as consists
of the discharge or reduction, at the same time as, or
after, the creation of the charge, of any debt of the
company, and

(c) the amount of such interest (if any) as is payable on
the amount falling within paragraph (a) or (b) in
pursuance of any agreement under which the money
was so paid, the goods or services were so supplied
or the debt was so discharged or reduced.

(3) Subject to the next subsection, the time at which a float-
ing charge is created by a company is a relevant time for the
purposes of this section if the charge is created—

(@) in the case of a charge which is created in favour
of a person who is connected with the company, at
a time in the period of 2 years ending with the onset
of insolvency,

(b) in the case of a charge which is created in favour of
any other person, at a time in the period of 12 months
ending with the onset of insolvency, or

(o) in either case, at a time between the presentation of a
petition for the making of an administration order
in relation to the company and the making of such an
order on that petition.

(4) Where a company creates a floating charge at a time
mentioned in subsection (3)(b) and the person in favour of
whom the charge is created is not connected with the company,
that time is not a relevant time for the purposes of this section
unless the company—

(@) is at that time unable to pay its debts within the mean-
ing of section 123 in Chapter VI of Part IV, or

(b) becomes unable to pay its debts within the meaning of
that section in consequence of the transaction under
which the charge is created.

_ (5) For the purposes of subsection (3), the onset of insolvency
is—

(@) in a case where this section applies by reason of the
making of an administration order, the date of the
presentation of the petition on which the order was
made, and
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(b) in a case where this section applies by reason of a
company going into liquidation, the date of the com-
mencement of the winding up.

(6) For the purposes of subsection (2)(q) the value of any
goods or services supplied by way of consideration for a float-
ing charge is the amount in money which at the time they
were supplied could reasonably have been expected to be
obtained for supplying the goods or services in the ordinary
course of business and on the same terms (apart from the con-
sideration) as those on which they were supplied to the com-

pany.

246.—(1) This section applies in the case of a company
where—

(@) an administration order is made in relation to the com-
pany, or

(b) the company goes into liquidation, or
(c) a provisional liquidator is appointed ;

and “the office-holder ” means the administrator, the liquidator
or the provisional liquidator, as the case may be.

(2) Subject as follows, a lien or other right to retain possession
of any of the books, papers or other records of the company
is unenforceable to the extent that its enforcement would deny
l;;oisiession of any books, papers or other records to the office-

older.

(3) This does not apply to a lien on documents which give a
title to property and are held as such.

ParT VII
INTERPRETATION FOR FIRST GROUP OF PARTS

247.—(1) In this Group of Parts, except in so far as the
context otherwise requires, * insolvency ”, in relation to a com-
pany, includes the approval of a voluntary arrangement under
Part I, the making of an administration order or the appoint-
ment of an administrative receiver.

(2) For the purposes of any provision in this Group of Parts,
a company goes into liquidation if it passes a resolution for
voluntary winding up or an order for its winding up is made by
the court at a time when it has not already gone into liquida«
tion by passing such a resolution.



Insolvency Act 1986 c. 45 141

248. In this Group of Parts, except in so far as the context Parr VI
otherwise requires—  Secured
(@) “secured creditor ”, in relation to a company, means a creditor ”, etc.
creditor of the company who holds in respect of his
debt a security over property of the company, and
“unsecured creditor ” is to be read accordingly ; and

(b) “ security ” means—
(i) in relation to England and Wales, any mort-
gage, charge, lien or other security, and
(ii) in relation to Scotland, any security (whether
heritable or moveable), any floating charge and any
right of lien or preference and any right of retention
(other than a right of compensation or set off).

249. For the purposes of any provision in this Group of Parts, “ Connected *
a person is connected with a company if— Xiﬁﬁ :m
(@) he is a director or shadow director of the company pany.
or an associate of such a director or shadow director,
or
(b) he is an associate of the company ;
and “associate ” has the meaning given by section 435 in
Part XVIII of this Act.

250. For the purposes of any provision in this Group of “ Member ” of
Parts, a person who is not a member of a company but to a company
whom shares in the company have been transferred, or trans-
mitted by operation of law, is to be regarded as a member
of the company, and references to a member or members are
to be read accordingly.

251. In this Group of Parts, except in so far as the context Expressions
otherwise requires— used generally,
“ administrative receiver ”’ means—
(a) an administrative receiver as defined by sec-
tion 29(2) in Chapter I of Part III, or
(b) a receiver appointed under section 51 in
Chapter II of that Part in a case where the whole
(or substantially the whole) of the company’s prop-
erty is attached by the floating charge ;
“ business day” means any day other than a Saturday,
a Sunday, Christmas Day, Good Friday or a day
which is a bank holiday in any part of Great Britain ;
‘“chattel leasing agreement” means an agreement for
the bailment or, in Scotland, the hiring of goods which
is capable of subsisting for more than 3 months ;

F
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PArT VII “ contributory * has the meaning given by section 79 ;

“ director ” includes any person occupying the position of
director, by whatever name called ;

“ floating charge ” means a charge which, as created, was a
floating charge and includes a floating charge within
section 462 of the Companies Act (Scottish floating
charges) ;

“ office copy ”, in relation to Scotland, means a copy certi-
fied by the clerk of court ;

“ the official rate ”, in relation to interest, means the rate
payable under section 189(4) ;

* prescribed ” means prescribed by the rules ;

“ receiver ”, in the expression “ receiver or manager , does
not include a receiver appointed under section 51 in
Chapter II of Part III ;

“ retention of title agreement ” means an agreement for the
sale of goods to a company, being an agreement—

(@) which does not constitute a charge on the
goods, but

(b) under which, if the seller is not paid and the
company is wound up, the seller will have priority
over all other creditors of the company as respects
the goods or any property representing the goods;

“ the rl(liles ” means rules under section 411 in Part XV ;
an

“shadow director ”, in relation to a company, means a
person in accordance with whose directions or instruc-
tions the directors of the company are accustomed to
act (but so that a person is not deemed a shadow
director by reason only that the directors act on advice
given by him in a professional capacity) ;

and any expression for whose interpretation provision is made
by Part XXVI of the Companies Act, other than an expression
defined above in this section, is to be construed in accordance
with that provision.

THE SECOND GROUP OF PARTS
INSOLVENCY OF INDIVIDUALS ; BANKRUPTCY
ParT VIII
INDIVIDUAL VOLUNTARY ARRANGEMENTS

Moratorium for insolvent debtor
252.—(1) In the circumstances specified below, the court may
in the case of a debtor (being an individual) make an interim
order under this section.

Interim order
of court.
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(2) An interim order has the effect that, during the period Parr VIII
for which it is in force—

(@) no bankruptcy petition relating to the debtor may be
presented or proceeded with, and

(b) no other proceedings, and no execution or other legal
process, may be commenced or continued against the
debtor or his property except with the leave of the
court.

253.—(1) Application to the court for an interim order may Application for
be made where the debtor intends to make a proposal to his interim order.
creditors for a composition in satisfaction of his debts or a
scheme of arrangement of his affairs (from here on referred to,
in either case, as a “ voluntary arrangement ).

(2) The proposal must provide for some person (“the
nominee ’) to act in relation to the voluntary arrangement
either as trustee or otherwise for the purpose of supervising its
implementation.

(3) Subject as follows, the application may be made—

(@) if the debtor is an undischarged bankrupt, by the
debtor, the trustee of his estate, or the official receiver,
and

(b) in any other case, by the debtor.

(4) An application shall not be made under subsection (3)(a)
unless the debtor has given notice of his proposal (that is, the
proposal to his creditors for a voluntary arrangement) to the
official receiver and, if there is one, the trustee of his estate.

(5) An application shall not be made while a bankruptcy peti-
tion presented by the debtor is pending, if the court has, under
section 273 below, appointed an insolvency practitioner to in-
quire into the debtor’s affairs and report.

254.—(1) At any time when an application under section 253 Effect of
for an interim order is pending, the court may stay any action, application.
execution or other legal process against the property or person
of the debtor.

(2) Any court in which proceedings are pending against an
individual may, on proof that an application under that section
has been made in respect of that individual, either stay the pro-
ceedings or allow them to continue on such terms as it thinks fit.

255.—(1) The court shall not make an interim order on an Cases in which

application under section 253 unless it is satisfied— interim order
can be made.

(@) that the debtor intends to make such a proposal as is
mentioned in that section ;

F2
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(b) that on the day of the making of the application the
debtor was an undischarged bankrupt or was able to
petition for his own bankruptcy ;

(c) that no previous application has been made by the
debtor for an interim order in the period of 12 months
ending with that day ; and '

.(d) that the nominee under the debtor’s proposal to his
creditors is a person who is for the time being quali-
fied to act as an insolvency practitioner in relation to
the debtor, and is willing to act in relation to the
proposal.

(2) The court may make an order if it thinks that it would be
appropriate to do so for the purpose of facilitating the considera-
tion and implementation of the debtor’s proposal.

(3) Where the debtor is an undischarged bankrupt, the interim
order may contain provision as to the conduct of the bankruptcy,
and the administration of the bankrupt’s estate, during the period
for which the order is in force.

(4) Subject as follows, the provision contained in an interim
order by virtue of subsection (3) may include provision staying
proceedings in the bankruptcy or modifying any provision in
this Group of Parts, and any provision of the rules in their
application to the debtor’s bankruptcy.

(5) An interim order shall not, in relation to a bankrupt, make
provision relaxing or removing any of the requirements of pro-
visions in this Group of Parts, or of the rules, unless the court
is satisfied that that provision is unlikely to result in any signi-
ficant diminution in, or in the value of, the debtor’s estate for
the purposes of the bankruptcy.

(6) Subject to the following provisions of this Part, an interim
order made on an application under section 253 ceases to have
effect at the end of the period of 14 days beginning with the
day after the making of the order.

256.—(1) Where an interim order has been made on an
application under section 253, the nominee shall, before the
order ceases to have effect, submit a report to the court stating—

(a) whether, in his opinion, a meeting of the debtor’s credi-
tors should be summoned to consider the debtor’s pro-
posal, and

(b) if in his opinion such a meeting should be summoned,
the date on which, and time and place at which, he
proposes the meeting should be held.

(2) For the purpose of enabling the nominee to prepare his
report the debtor shall submit to the nominee—

(@) a document setting out the terms of the voluntary
arrangement which the debtor is proposing, and
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(b) a statement of his affairs containing—

(i) such particulars of his creditors and of his
debts and other liabilities and of his assets as may be
prescribed, and

(ii) such other information as may be prescribed.

(3) The court may, on an application made by the debtor in
a case where the nominee has failed to submit the report required
by this section, do one or both of the following, namely—

(a) direct that the nominee shall be replaced as such by
another person qualified to act as an insolvency prac-
titioner in relation to the debtor ;

(b) direct that the interim order shall continue, or (f it has
ceased to have effect) be renewed, for such further
period as the court may specify in the direction.

(4) The court may, on the application of the nominee, extend
the period for which the interim order has effect so as to enable
the nominee to have more time to prepare his report.

(5) If the court is satisfied on receiving the nominee’s report
that a meeting of the debtor’s creditors should be summoned to
consider the debtor’s proposal, the court shall direct that the
period for which the interim order has effect shall be extended,
for such further period as it may specify in the direction, for
the purpose of enabling the debtor’s proposal to be considered
by his creditors in accordance with the following provisions of
this Part.

(6) The court may discharge the interim order if it is satisfied,
on the application of the nominee—

(@) that the debtor has failed to comply with his obligations
under subsection (2), or

(b) that for any other reason it would be inappropriate for
a meeting of the debtor’s creditors to be summoned to
consider the debtor’s proposal.

145

PaArT VIII

257.—(1) Where it has been reported to the court under section Summoning
256 that a meeting of the debtor’s creditors should be sum- of creditors’
moned, the nominee (or his replacement under section 256(3)(q)) Meeting.

shall, unless the court otherwise directs, summon that meeting
for the time, date and place proposed in his report.

(2) The persons to be summoned to the meeting are every
creditor of the debtor of whose claim and address the person
summoning the meeting is aware.

(3) For this purpose the creditors of a debtor who is an un-
discharged bankrupt include—

(@) every person who is a creditor of the bankrupt in res-
pect of a bankruptcy debt, and

F3
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(b) every person who would be such a oreditor if the bank-
ruptcy had commenced on the day on which notice of
the meeting is given.

Consideration and implementation of debtor’s proposal

258.—(1) A creditors’ meeting summoned under section 257
shall decide whether to approve the proposed voluntary arrange-
ment.

(2) The meeting may approve the proposed voluntary arrange-
ment with modifications, but shall not do so unless the debtor
consents to each modification.

(3) The modifications subject to which the proposed voluntary
arrangement may be approved may include one conferring the
functions proposed to be conferred on the nominee on another
person qualified to act as an insolvency practitioner in relation
to the debtor.

But they shall not include any modification by virtue of which
the proposal ceases to be a proposal such as is mentioned in
section 253.

(4) The meeting shall not approve any proposal or modification
which affects the right of a secured creditor of the debtor to en-
force his security, except with the concurrence of the creditor
concerned.

(5) Subject as follows, the meeting shall not approve any pro-
posal or modification under which—

(@) any preferential debt of the debtor is to be paid other-
wise than in priority to such of his debts as are not pre-
ferential debts, or

(b) a preferential creditor of the debtor is to be paid an
amount in respect of a preferential debt that bears to
that debt a smaller proportion than is borne to another
preferential debt by the amount that is to be paid in re-
spect of that other debt.

However, the meeting may approve such a proposal or modi-
fication with the concurrence of the preferential creditor con-
cerned.

(6) Subject as above, the meeting shall be conducted in accord-
ance with the rules.

(7) In this section “ preferential debt ” has the meaning given
by section 386 in Part XII; and “ preferential creditor ” is to
be construed accordingly.
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259.—(1) After the conclusion in accordance with the rules Parr VIII
of the meeting summoned under section 257, the chairman of the Report of
meeting shall report the result of it to the court and, immediately decisions to
after so reporting, shall give notice of the result of the meeting court.
to such persons as may be prescribed.

(2) If the report is that the meeting has declined (with or with-
out modifications) to approve the debtor’s proposal, the court
may discharge any interim order which is in force in relation
to the debtor.

260.—(1) This section has effect where the meeting summoned Effect of
under section 257 approves the proposed voluntary arrangement approval.
(with or without modifications).

(2) The approved arrangement—
(a) takes effect as if made by the debtor at the meeting, and

(b) binds every person who in accordance with the rules
had notice of, and was entitled to vote at, the meeting
(whether or not he was present or represented at it) as
if he were a party to the arrangement.

(3) The Deeds of Arrangement Act 1914 does not apply to 1914 c. 47.
the approved voluntary arrangement.

(4) Any interim order in force in relation to the debtor im-
mediately before the end of the period of 28 days beginning with
the day on which the report with respect to the creditors’ meeting
was made to the court under section 259 ceases to have effect at
the end of that period.

This subsection applies except to such extent as the court
may direct for the purposes of any application under section
262 below.

(5) Where proceedings on a bankruptcy petition have been
stayed by an interim order which ceases to have effect under
subsection (4), that petition is deemed, unless the court otherwise
orders, to have been dismissed.

261.—(1) Subject as follows, where the creditors’ meeting sum- Effect where
moned under section 257 approves the proposed voluntary debtor an d
arrangement (with or without modifications) and the debtor is ggﬂ?ﬁf&rg"
an undischarged bankrupt, the court may do one or both of )

the following, namely—

(a) annul the bankruptcy order by which he was adjudged
bankrupt ;

(b) give such directions with respect to the conduct of the
bankruptcy and the administration of the bankrupt’s
estate as it thinks appropriate for facilitating the imple-
mentation of the approved voluntary arrangement.

F4
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ParT VIII (2) The court shall not annul a bankruptcy order under sub-
section (1)—

(a) at any time before the end of the period of 28 days be-

ginning with the day on which the report of the credi-

tors™ meeting was made to the court under section 259,
or

(b) at any time when an application under section 262

below, or an appeal in respect of such an application,

is pending or at any time in the period within which

such an appeal may be brought.

Challenge of 262.—(1) Subject to this section, an application to the court
meeting’s may be made, by any of the persons specified below, on one
decision. or both of the following grounds, namely—
(@) that a voluntary arrangement approved by a creditors’
meeting summoned under section 257 unfairly’ preju-
dices the interests of a creditor of the debtor ;

(b) that there has been some material irregularity at or in
relation to such a meeting.

(2) The persons who may apply under this section are—
(a) the debtor ;

(b) a person entitled, in accordance with the rules, to vote
at the creditors’ meeting ;

(c) the nominee (or his replacement under section 256(3)(a)
or 258(3)) ; and

(d) if the debtor is an undischarged bankrupt, the trustee
of his estate or the official receiver.

(3) An application under this section shall not be made
after the end of the period of 28 days beginning with the day
on which the report of the creditors’ sueeting was made to the
court under section 259.

(4) Where on an application under this section the court is
satisfied as to either of the grounds mentioned in subsection
(1), it may do one or both of the following, namely—

(a) revoke or suspend any approval given by the meeting ;

(b) give a direction to any person for the summoning of
a further meeting of the debtor’s creditors to consider
any revised proposal he may make or, in a case falling
withiln subsection (1)(b), to reconsider his original pro-
posal.

. (5) Where at any time after giving a direction under sub-
section (4)(b) for the summoning of a meeting to consider a
revised proposal the court is satisfied that the debtor does not



Insolvency Act 1986 c. 45 149

intend to submit such a proposal, the court shall revoke the Parr VIII
direction and revoke or suspend any approval given at the
previous meeting.

(6) Where the court gives a direction under subsection (4)(b),
it may also give a direction continuing or, as the case may re-
quire, renewing, for such period as may be specified in the direc-
tion, the effect in relation to the debtor of any interim order.

(7) In any case where the court, on an application made
under this section with respect to a creditors’ meeting, gives
a direction under subsection (4)(b) or revokes or suspends an
approval under subsection (4)(a) or (5), the court may give such
supplemental directions as it thinks fit and, in particular, direc-
tions with respect to—

(@) things done since the meeting under any voluntary
arrangement approved by the meeting, and

(b) such things done since the meeting as could not have
been done if an interim order had been in force in
relation to the debtor when they were done.

(8) Except in pursuance of the preceding provisions of this
section, an approval given at a creditors’ meeting summoned
under section 257 is not invalidated by any irregularity at or
in relation to the meeting.

263.—(1) This section applies where a voluntary arrangement Implementation
approved by a creditors’ meeting summoned under section 257 and

has taken effect. supervision
. . . . . of approved
(2) The person who is for the time being carrying out, in rela- voluntary

tion to the voluntary arrangement, the functions conferred by arrangement.
virtue of the approval on the nominee (or his replacement under

section 256(3)(a) or 258(3)) shall be known as the supervisor of

the voluntary arrangement.

(3) If the debtor, any of his creditors or any other person is
dissatisfied by any act, omission or decision of the supervisor,
he may apply to the court; and on such an application the
court may—

(@) confirm, reverse or modify any act or decision of the
supervisor,
(b) give him directions, or
(c) make such other order as it thinks fit.
(4) The supervisor may apply to the court for directions in

relation to any particular matter arising under the voluntary
arrangement.
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PArT VIII (5) The court may, whenever—

(@ it is expedient to appoint a person to carry out the
functions of the supervisor, and

(b) it is inexpedient, difficult or impracticable for an
appointment to be made without the assistance of the
court,

make an order appointing a person who is qualified to act as
an insolvency practitioner in relation to the debtor, either in
substitution for the existing supervisor or to fill a vacancy.

1925 ¢. 19. This is without prejudice to section 41(2) of the Trustee Act
1925 (power of court to appoint trustees of deeds of arrange-
ment).

(60 The power conferred by subsection (5) is exercisable so
as to increase the number of persons exercising the functions of
the supervisor or, where there is more than one person exercis-
ing those functions, so as to replace one or more of those per-
sons.

ParT IX
BANKRUPTCY
CHAPTER 1
BANKRUPTCY PETITIONS ; BANKRUPTCY ORDERS

Preliminary

Who may 264.—(1) A petition for a bankruptcy order to be made
gfesfn”: against an individual may be presented to the court in accord-
anerubicy  ance with the following provisions of this Part—

petition.
(a) by one of the individual’s creditors or jointly by more
than one of them,

(b) by the individual himself,

(c) by the supervisor of, or any person (other than the
individual) who is for the time being bound by, a
voluntary arrangement proposed by the individual and
approved under Part VIII, or

(d) where a criminal bankruptcy order has been made
against the individual, by the Official Petitioner or by
any person specified in the order in pursuance of sec-

1973 c. 62. ?8;13.39(3)@ of the Powers of Criminal Courts Act

(2) Subject to those provisions, the court may make a bank-
ruptcy order on any such petition.
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268.—(1) A bankruptcy petition shall not be presented to ParrIX
the court under section 264(1)(@) or (b) unless the debtor— Conditions to

(a) is domiciled in England and Wales, be satisfied in
respect of

(b) is personally present in England and Wales on the day debtor.
on which the petition is presented, or

(c) at any time in the period of 3 years ending with that
day—
() has been ordinarily resident, or has had a place
of residence, in England and Wales, or

(ii) has carried on business in England and Wales.

(2) The reference in subsection (1)(c) to an individual carry-
ing on business includes—

(a) the carrying on of business by a firm or partnership of
which the individual is a member, and

(b) the carrying on of business by an agent or manager for
the individual or for such a firm or partnership.

266.—(1) Where a bankruptcy petition relating to an indivi- Other
dual is presented by a person who is entitled to present a petition preliminary
under two or more paragraphs of section 264(1), the petition is conditions.
to be treated for the purposes of this Part as a petition under
such one of those paragraphs as may be specified in the petition.

(2) A bankruptcy petition shall not be withdrawn without the
leave of the court.

(3) The court has a general power, if it appears to it appro-
priate to do so on the grounds that there has been a contra-
vention of the rules or for any other reason, to dismiss a bank-
ruptcy petition or to stay proceedings on such a petition ; and,
where it stays proceedings on a petition, it may do so on such
terms and conditions as it thinks fit.

(4) Without prejudice to subsection (3), where a petition
under section 264(1)(a), (b) or (c) in respect of an individual is
pending at a time when a criminal bankruptcy order is made
against him, or is presented after such an order has been so
made, the court may on the application of the Official Petitioner
dismiss the petition if it appears to it appropriate to do so.

Creditor’s petition
267.—(1) A creditor’s petition must be in respect of one or Grounds of
more debts owed by the debtor, and the petitioning creditor or creditor’s
each of the petitioning creditors must be a person to whom the petition.
debt or (as the case may be) at least one of the debts is owed.
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PArT IX " (2) Subject to the next three sections, a creditor’s petition
may be présented to the court in respect of a debt or debts only
if, at the time the petition is presented— - -

(@) the amount of the debt, or the aggregate amount of the
debts, is equal to or exceeds the bankruptcy level,

(b) the debt, or each of the debts, is for a liquidated sum
payable to the petitioning creditor, or one or more of
the petitioning creditors, either immediately or at some
certain, future time, and is unsecured,

(c) the debt, or each of the debts, is a debt which the
debtor appears either to be unable to pay or to have no
reasonable prospect of being able to pay, and

(d) there is no outstanding application to set aside a statu-
tory demand served (under section 268 below) in re-
spect of the debt or any of the debts.

(3) A debt is not to be regarded for the purposes of sub-
section (2) as a debt for a liquidated sum by reason only that
the amount of the debt is specified in a criminal bankruptcy
order.

(4) “ The bankruptcy level ” is £750; but the Secretary of
State may by order in a statutory instrument substitute any
amount specified in the order for that amount or (as the case
may be) for the amount which by virtue of such an order is
for the time being the amount of the bankruptcy level.

(5) An order shall not be made under subsection (4) unless
a draft of it has been laid before, and approved by a resolution
of, each House of Parliament.

Definition of 268.—(1) For the purposes of section 267(2) (c), the debtor
“inability to  appears to be unable to pay a debt if, but only if, the debt is

gtz}t,\;’o?;c'; the hayable immediately and either—

demand. (a) the petitioning creditor to whom the debt is owed has
served on the debtor a demand (known as “ the statu-
tory demand ”) in the prescribed form requiring him
to pay the debt or to secure or compound for it to the
satisfaction of the creditor, at least 3 weeks have
elapsed since the demand was served and the demand
has been neither complied with nor set aside in accord-
ance with the rules, or

(b) execution or other process issued in respect of the
debt on a judgment or order of any court in favour
of the petitioning creditor, or one or more of the peti-
tioning creditors to whom the debt is owed, has been
returned unsatisfied in whole or in part.




Insolvency Act 1986 c.45 153

(2) For the purposes of section 267(2)(c) the debtor appears  Part IX
to have no reasonable prospect of being able to pay a debt if,
but only if, the debt is not immediately payable and—

(a) the petitioning creditor to whom it is owed has served
on the debtor a demand (also known as “ the statutory
demand ”) in the prescribed form requiring him to
establish to the satisfaction of the creditor that there
is a reasonable prospect that the debtor will be able
to pay the debt when it falls due, '

(b) at least 3 weeks have elapsed since the demand was
served, and

(c) the demand has been neither complied with nor set
aside in accordance with the rules.

269.—(1) A debt which is the debt, or one of the debts, in Creditor with
respect of which a creditor’s petition is presented need not be security.
unsecured if either— ’

(@) the petition contains a statement by the person having
the right to enforce the security that he is willing, in the
event of a bankruptcy order being made, to give up
his security for the benefit of all the bankrupt’s credi-
tors, or

(b) the petition is expressed not to be made in respect of
the secured part of the debt and contains a statement
by that person of the estimated value at the date of the
petition of the security for the secured part of the debt.

(2) In a case falling within subsection (1)(b) the secured and
unsecured parts of the debt are to be treated for the purposes of
sections 267 to 270 as separate debts.

270. In the case of a creditor’s petition presented wholly or Expedited
partly in respect of a debt which is the subject of a statutory Petition.
demand under section 268, the petition may be presented before
the end of the 3-week period there mentioned if there is a serious
possibility that the debtor’s property or the value of any of his
property will be significantly diminished during that period and
the petition contains a statement to that effect.

271.—(1) The court shall not make a bankruptcy order on a Proceedings on
creditor’s petition unless it is satisfied that the debt, or one of creditor’s
the debts, in respect of which the petition was presented is Pettion.
either—
(@) a debt which, having been payable at the date of the
petition or having since become payable, has been
neither paid nor secured or compounded for, or
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(b) a debt which the debtor has no reasonable prospect of
being able to pay when it falls due.

(2) In a case in which the petition contains such a statement
as is required by section 270, the court shall not make a bank-
ruptcy order until at least 3 weeks have elapsed since the service
of any statutory demand under section 268.

(3) The court may dismiss the petition if it is satisfied that the
debtor is able to pay all his debts or is satisfied—

(a) that the debtor has made an offer to secure or com-
pound for a debt in respect of which the petition is pre-
sented,

(b) that the acceptance of that offer would have required
the dismissal of the petition, and

(c) that the offer has been unreasonably refused ;
and, in determining for the purposes of this subsection whether

the debtor is able to pay all his debts, the court shall take into
account his contingent and prospective liabilities.

(4) In determining for the purposes of this section what con-
stitutes a reasonable prospect that a debtor will be able to pay
a debt when it falls due, it is to be assumed that the prospect
given by the facts and other matters known to the creditor at the
time he entered into the transaction resulting in the debt was a
reasonable prospect.

(5) Nothing in sections 267 to 271 prejudices the power of the
court, in accordance with the rules, to authorise a creditor’s
petition to be amended by the omission of any creditor or debt
and to be proceeded with as if things done for the purposes of
those sections had been done only by or in relation to the re-
maining creditors or debts.

Debtor’s petition

272.—(1) A debtor’s petition may be presented to the court
only on the grounds that the debtor is unable to pay his debts.

(2) The petition shall be accompanied by a statement of the
debtor’s affairs containing—

(@) such particulars of the debtor’s creditors and of his
debts and other liabilities and of his assets as may be
prescribed, and

(b) such other information as may be prescribed.

273.—(1) Subject to the next section, on the hearing of a
debtor’s petition the court shall not make a bankruptcy order
if it appears to the court—

(a) that if a bankruptcy order were made the aggregate
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amount of the bankruptcy debts, so far as unsecured,
would be less than the small bankruptcies level,

(b) that if a bankruptcy order were made, the value of the
bankrupt’s estate would be equal to or more than the
minimum amount,

(¢) that within the period of 5 years ending with the pre-
sentation of the petition the debtor has neither been
adjudged bankrupt nor made a composition with his
creditors in satisfaction of his debts or a scheme of
arrangement of his affairs, and

(d) that it would be appropriate to appoint a person to
prepare a report under section 274.

“ The minimum amount ” and “ the small bankruptcies level
mean such amounts as may for the time being be prescribed for
the purposes of this section.

(2) Where on the hearing of the petition, it appears to the
court as mentioned in subsection (1), the court shall appoint a
person who is qualified to act as an insolvency practitioner in
relation to the debtor—

(@) to prepare a report under the next section, and

(b) subject to section 258(3) in Part VIII, to act in relation
to any voluntary arrangement to which the report re-
lates either as trustee or otherwise for the purpose of
supervising its implementation.

PART IX

274.—(1) A person appointed under section 273 shall inquire Action on
into the debtor’s affairs and, within such period as the court report of
may direct, shall submit a report to the court stating whether insolvency

the debtor is willing, for the purposes of Part VIII, to make a
proposal for a voluntary arrangement.

(2) A report which states that the debtor is willing as above
mentioned shall also state—
(@) whether, in the opinion of the person making the report,
a meeting of the debtor’s creditors should be sum-
moned to consider the proposal, and
(b) if in that person’s opinion such a meeting should be
summoned, the date on which, and time and place at
which, he proposes the meeting should be held.

(3) On considering a report under this section the court may—
(@) without any application, make an interim order under

section 252, if it thinks that it is appropriate to do so-

for the purpose of facilitating the consideration and
implementation of the debtor’s proposal, or

(b) if it thinks it would be inappropriate to make such an
order, make a bankruptcy order.

155
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(4) An interim order made by virtue of this section ceases to
have effect at the end of such period as the court may specify
for the purpose of enabling the debtor’s proposal to be con-
sidered by his creditors in accordance with the applicable pro-
visions of Part VIIL

(5) Where it has been reported to the court under this sec-
tion that a meeting of the debtor’s creditors should be sum-
moned, the person making the report shall, unless the court
otherwise directs, summon that meeting for the time, date and
place proposed in his report.

The meeting is then deemed to have been summoned under
section 257 in Part VIII, and subsections (2) and (3) of that
section, and sections 258 to 263 apply accordingly.

275.—(1) Where on the hearing of a debtor’s petition the
court makes a bankruptcy order and the case is as specified
in the next subsection, the court shall, if it appears to it appro-
priate to do so, issue a certificate for the summary administra-

tion of the bankrupt’s estate.

(2) That case is where it appears to the court—

(@) that if a bankruptcy order were made the aggregate
amount of the bankruptcy debts so far as unsecured
would be less than the small bankruptcies level (within
the meaning given by section 273), and

(b) that within the period of 5 years ending with the pre-
sentation of the petition the debtor has neither been
adjudged bankrupt nor made a composition with his
creditors in satisfaction of his debts or a scheme of
arrangement of his affairs,

whether the bankruptcy order is made because it does not
appear to the court as mentioned in section 273(1)(b) or (d), or it
is made because the court thinks it would be inappropriate
to make an interim order under section 252.

(3) The court may at any time revoke a certificate issued
under this section if it appears to it that, on any grounds exist-
ing at the time the certificate was issued, the certificate ought

not to have been issued.

Other cases for special consideration
276.—(1) The court shall not make a bankruptcy order on a

connection with petition under section 264(1)(c) (supervisor of, or person bound

voluntary
arrangement.

by, voluntary arrangement proposed and approved) unless it is
satisfied—
(a) that the debtor has failed to comply with his obligations
under the voluntary arrangement, or
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(b) that information which was false or misleading in any  PartIX
material particular or which contained material omis-
sions—

(i) was contained in any statement of affairs or
other document supplied by the debtor under Part
VIII to any person, or

(i)) was otherwise made available by the debtor
to his creditors at or in connection with a meeting
summoned under that Part, or

(c) that the debtor has failed to do all such things as may
for the purposes of the voluntary arrangement have
been reasonably required of him by the supervisor of
the arrangement.

(2) Where a bankruptcy order is made on a petition under
section 264(1)(c), any expenses properly incurred as expenses of
the administration of the voluntary arrangement in question
shall be a first charge on the bankrupt’s estate.

277.—(1) Subject to section 266(3), the court shall make a Petition based
bankruptcy order on a petition under section 264(1)(d) on pro- on criminal
duction of a copy of the criminal bankruptcy order on which bagkmptcy
the petition is based. order.

This does not apply if it appears to the court that the criminal
bankruptcy order has been rescinded on appeal.

(2) Subject to the provisions of this Part, the fact that an
appeal is pending against any conviction by virtue of which
a criminal bankruptcy order was made does not affect any
proceedings on a petition under section 264(1)(d) based on that
order.

(3) For the purposes of this section, an appeal against a
conviction is pending—

(@) in any case, until the expiration of the period of 28
days beginning with the date of conviction ;

(b) if notice of appeal to the Court of Appeal is given
during that period and during that period the appellant
notifies the official receiver of it, until the determina-
tion of the appeal and thereafter for so long as an
appeal to the House of Lords is pending within the
meaning of section 40(5) of the Powers of Criminal 1973 c. 62.
Courts Act 1973.
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Part IX Commencement and duration of bankruptcy ; discharge
Commence- 278. The bankruptcy of an individual against whom a bank-
ment and ruptcy order has been made—
continuance. . . .

(@) commences with the day on which the order is made,
and

(b) continues until the individual is discharged under the
following provisions of this Chapter.

Duration. 279.—(1) Subject as follows, a bankrupt is discharged from
bankruptcy—

(a) in the case of an individual who was adjudged bank-
rupt on a petition under section 264(1)(d) or who had
been an undischarged bankrupt at any time in the
period of 15 years ending with the commencement of
the bankruptcy, by an order of the court under the
section next following, and

(b) in any other case, by the expiration of the relevant
period under this section.

(2) That period is as follows—

(a) where a certificate for the summary administration of
the bankrupt’s estate has been issued and is not revoked
before the bankrupt’s discharge, the period of 2 years
beginning with the commencement of the bankruptcy,
and

(b) in any other case, the period of 3 years beginning with
the commencement of the bankruptcy.

(3) Where the court is satisfied on the application of the
official receiver that an undischarged bankrupt in relation to
whom subsection (1)(b) applies has failed or is failing to comply
with any of his obligations under this Part, the court may order
that the relevant period under this section shall cease to run
for such period, or until the fulfilment of such conditions (in-
cluding a condition requiring the court to be satisfied as to any
matter), as may be specified in the order.

(4) This section is without prejudice to any power of the
court to annul a bankruptcy order.

Discharge by 280.—(1) An application for an order of the court discharging

order of the  gn jindividual from bankruptcy in a case falling within section

court. 279(1)(@) may be made by the bankrupt at any time after the
end of the period of 5 years beginning with the commencement
of the bankruptcy.

(2) On an application under this section the court may—
(a) refuse to discharge the bankrupt from bankruptcy,
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(b) make an order discharging him absolutely, or

(c) make an order discharging him subject to such condi-
tions with respect to any income which may subse-
quently become due to him, or with respect to property
devolving upon him, or acquired by him, after his dis-
charge, as may be specified in the order.

(3) The court may provide for an order falling within sub-
section (2)(b) or (¢) to have immediate effect or to have its
effect suspended for such period, or until the fulfilment of such
conditions (including a condition requiring the court to be satis-
fied as to any matter), as may be specified in the order.
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281.—(1) Subject as follows, where a bankrupt is discharged, Effect of
the discharge releases him from all the bankruptcy debts, but discharge.

has no effect—

(@) on the functions (so far as they remain to be carried
out) of the trustee of his estate, or

(b) on the operation, for the purposes of the carrying out
of those functions, of the provisions of this Part;

and, in particular, discharge does not affect the right of any
creditor of the bankrupt to prove in the bankruptcy for any
debt from which the bankrupt is released.

(2) Discharge does not affect the right of any secured creditor
of the bankrupt to enforce his security for the payment of a
debt from which the bankrupt is released.

(3) Discharge does not release the bankrupt from any bank-
ruptcy debt which he incurred in respect of, or forbearance in
respect of which was secured by means of, any fraud or fraud-
ulent breach of trust to which he was a party.

(4) Discharge does not release the bankrupt from any liability
in respect of a fine imposed for an offence or from any liability
under a recognisance except, in the case of a penalty imposed
for an offence under an enactment relating to the public revenue
or of a recognisance, with the consent of the Treasury.

(5) Discharge does not, except to such extent and on such
conditions as the court may direct, release the bankrupt from
any bankruptcy debt which—

(a) consists in a liability to pay damages for negligence,
nuisance or breach of a statutory, contractual or other
duty, being damages in respect of personal injuries to
any person, or

(b) arises under any order made in family proceedings or
in domestic proceedings.
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(6) Discharge does not release the bankrupt from such other
bankruptcy debts, not being debts provable in his bankruptcy,
as are prescribed.

(7) Discharge does not release any person other than the
bankrupt from any liability (whether as partner or co-trustee of
the bankrupt or otherwise) from which the bankrupt is released
by the discharge, or from any liability as surety for the bank-
rupt or as a person in the nature of such a surety.

(8) In this section—

“ domestic proceedings ” means domestic proceedings
within the meaning of the Magistrates’ Courts Act
1980 and any proceedings which would be such pro-
ceedings but for section 65(1)(ii) of that Act (proceed-
ings for variation of order for periodical payments) ;

“ family proceedings ” means the same as in Part V of the
Matrimonial and Family Proceedings Act 1984 ;

“fine ” means the same as in the Magistrates’ Courts Act
1980 ; and

“ personal injuries ” includes death and any disease or
other impairment of a person’s physical or mental
condition.

282.—(1) The court may annul a bankruptcy order if it at
any time appears to the court—
(@) that, on any grounds existing at the time the order was
made, the order ought not to have been made, or
(b) that, to the extent required by the rules, the bankruptcy
debts and the expenses of the bankruptcy have all,
since the making of the order, been either paid or
secured for to the satisfaction of the court.

(2) The court may annul a bankruptcy order made against an
individual on a petition under paragraph (a), (b) or (c) of section
264(1) if it at any time appears to the court, on an application
by the Official Petitioner—

(@) that the petition was pending at a time when a criminal
bankruptcy order was made against the individual or
was presented after such an order was so made, and

(b) no appeal is pending (within the meaning of section
277) against the individual’s conviction of any offence
by virtue of which the criminal bankruptcy order was
made ;

and the court shall annul a bankruptcy order made on a peti-
tion under section 264(1)(d) if it at any time appears to the
court that the criminal bankruptcy order on which the petition
was based has been rescinded in consequence of an appeal.
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(3) The court may annul a bankruptcy order whether or
not the bankrupt has been discharged from the bankruptcy.

(4) Where the court annuls a bankruptcy order (whether
under this section or under section 261 in Part VIII)—

(@) any sale or other disposition of property, payment
made or other thing duly done, under any provision
in this Group of Parts, by or under the authority of
the official receiver or a trustee of the bankrupt’s
estate or by the court is valid, but

(b) if any of the bankrupt’s estate is then vested, under
any such provision, in such a trustee, it shall vest in
such person as the court may appoint or, in default of
any such appointment, revert to the bankrupt on such
terms (if any) as the court may direct ;

and the court may include in its order such supplemental pro-
visions as may be authorised by the rules.

(5) In determining for the purposes of section 279 whether a
person was an undischarged bankrupt at any time, any time
when he was a bankrupt by virtue of an order that was sub-
sequently annulled is to be disregarded.

CHAPTER II

PROTECTION OF BANKRUPT’S ESTATE AND INVESTIGATION OF
His AFFAIRS
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283.—(1) Subject as follows, a bankrupt’s estate for the pur- Definition of

poses of any of this Group of Parts comprises—

(@) all property belonging to or vested in the bankrupt at
the commencement of the bankruptcy, and

(b) any property which by virtue of any of the following
provisions of this Part is comprised in that estate or
is treated as falling within the preceding paragraph.

(2) Subsection (1) does not apply to—

(@) such tools, books, vehicles and other items of equip-
ment as are necessary to the bankrupt for use per-
sonally by him in his employment, business or voca-
tion ;

(b) such clothing, bedding, furniture, household equipment
and provisions as are necessary for satisfying the basic
domestic needs of the bankrupt and his family.

This subsection is subject to section 308 in Chapter IV (cer-
tain excluded property reclaimable by trustee).

bankrupt’s
estate.
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PART IX (3) Subsection (1) does not apply to—
(a) property held by the bankrupt on trust for any other
person, or
(b) tlflie right of nomination to a vacant ecclesiastical bene-
ce.

(4) References in any of this Group of Parts to property, in
relation to a bankrupt, include references to any power exercis-
able by him over or in respect of property except in so far as
the power is exercisable over or in respect of property not for
the time being comprised in the bankrupt’s estate and—

(a) is so exercisable at a time after either the official re-
ceiver has had his release in respect of that estate
under section 299(2) in Chapter III or a meeting sum-
moned by the trustee of that estate under section 331
in Chapter IV has been held, or

(b) cannot be so exercised for the benmefit of the bank-
rupt ;

and a power exercisable over or in respect of property is deemed
for the purposes of any of this Group of Parts to vest in the
person entitled to exercise it at the time of the transaction or
event by virtue of which it is exercisable by that person (whether
or not it becomes so exercisable at that time).

(5) For the purposes of any such provision in this Group of
Parts, property comprised in a bankrupt’s estate is so comprised
subject to the rights of any person other than the bankrupt
(whether as a secured creditor of the bankrupt or otherwise) in
relation thereto, but disregarding—

(a) any rights in relation to which a statement such as is
required by section 269(1)(a) was made in the petition
on which the bankrupt was adjudged bankrupt, and

(b) any rights which have been otherwise given up in
accordance with the rules.

(6) This section has effect subject to the provisions of any
enactment not contained in this Act under which any property is
to be excluded from a bankrupt’s estate.

Restrictions on  284.—(1) Where a person is adjudged bankrupt, any disposi-

dispositions of tion of property made by that person in the period to which

property. this section applies is void except to the extent that it is or was
made with the consent of the court, or is or was subsequently
ratified by the court.

(2) Subsection (1) applies to a payment (whether in cash or
otherwise) as it applies to a disposition of property and, accord-
ingly, where any payment is void by virtue of that subsection,
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the person paid shall hold the sum paid for the bankrupt as part
of his estate.

(3) This section applies to the period beginning with the day
of the presentation of the petition for the bankruptcy order
and ending with the vesting, under Chapter IV of this Part, of
the bankrupt’s estate in a trustee.

(4) The preceding provisions of this section do not give a
remedy against any person—

(@) in respect of any property or payment which he received
before the commencement of the bankruptcy in good
faith, for value and without notice that the petition had
been presented, or

(b) in respect of any interest in property which derives from
an interest in respect of which there is, by virtue of this
subsection, no remedy.

(5) Where after the commencement of his bankruptcy the
bankrupt has incurred a debt to a banker or other person by
reason of the making of a payment which is void under this
section, that debt is deemed for the purposes of any of this
Group of Parts to have been incurred before the commencement
of the bankruptcy unless—

(a) that banker or person had notice of the bankruptcy
before the debt was incurred, or

(b) it is not reasonably practicable for the amount of the
payment to be recovered from the person to whom it
was made.

(6) A disposition of property is void under this section not-
withstanding that the property is not or, as the case may be,
would not be comprised in the bankrupt’s estate ; but nothing
in this section affects any disposition made by a person of prop-
erty held by him on trust for any other person.

285.
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PART IX

(1) At any time when proceedings on a bankruptcy Restriction on

petition are pending or an individual has been adjudged bank- proceedings
rupt the court may stay any action, execution or other legal and remedies.

process against the property or person of the debtor or, as the
case may be, of the bankrupt.

(2) Any court in which proceedings are pending against any
individual may, on proof that a bankruptcy petition has been
presented in respect of that individual or that he is an undis-
charged bankrupt, either stay the proceedings or allow them to
continue on such terms as it thinks fit.
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(3) After the making of a bankruptcy order no person who is
a creditor of the bankrupt in respect of a debt provable in the
bankruptcy shall—
(@) have any remedy against the property or person of the
bankrupt in respect of that debt, or
(b) before the discharge of the bankrupt, commence any
action or other legal proceedings against the bank-
rupt except with the leave of the court and on such
terms as the court may impose.

This is subject to sections 346 (enforcement procedures) and
347 (limited right to distress).

(4) Subject as follows, subsection (3) does not affect the right
of a secured creditor of the bankrupt to enforce his security.

(5) Where any goods of an undischarged bankrupt are held
by any person by way of pledge, pawn or other security, the
official receiver may, after giving notice in writing of his inten-
tion to do so, inspect the goods.

Where such a notice has been given to any person, that
person is not entitled, without leave of the court, to realise his
security unless he has given the trustee of the bankrupt’s estate
a reasonable opportunity of inspecting the goods and of exercis-
ing the bankrupt’s right of redemption.

(6) References in this section to the property or goods of the
bankrupt are to any of his property or goods, whether or not
comprised in his estate.

286. (1) The court may, if it is shown to be necessary for
the protection of the debtor’s property, at any time after the
presentation of a bankruptcy petition and before making a
bankruptcy order, appoint the official receiver to be interim
receiver of the debtor’s property.

(2) Where the court has, on a debtor’s petition, appointed an
insolvency practitioner under section 273 and it is shown to the
court as mentioned in subsection (1) of this section, the court
may, without making a bankruptcy order, appoint that practi-
tioner, instead of the official receiver, to be interim receiver of
the debtor’s property.

(3) The court may by an order appointing any person to be
an interim receiver direct that his powers shall be limited or
restricted in any respect; but, save as so directed, an interim
receiver has, in relation to the debtor’s property, all the rights,
powers, duties and immunities of a receiver and manager under
the next section.
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(4) An order of the court appointing any person to be an
interim receiver shall require that person to take immediate
possession of the debtor’s property or, as the case may be, the
part of it to which his powers as interim receiver are limited.

(5) Where an interim receiver has been appointed, the debtor
shall give him such inventory of his property and such other
information, and shall attend on the interim receiver at such
times, as the latter may for the purpose of carrying out his
functions under this section reasonably require.

(6) Where an interim receiver is appointed, section 285(3)
applies for the period between the appointment and the making
of a bankruptcy order on the petition, or the dismissal of the
petition, as if the appointment were the making of such an order.

(7) A person ceases to be interim receiver of a debtor’s prop-
erty if the bankruptcy petition relating to the debtor is dismissed,
if a bankruptcy order is made on the petition or if the court by
order otherwise terminates the appointment.

(8) References in this section to the debtor’s property are to
all his property, whether or not it would be comprised in his
estate if he were adjudged bankrupt.
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PART IX

287.—(1) Between the making of a bankruptcy order and Receivership

the time at which the bankrupt’s estate vests in a trustee under
Chapter IV of this Part, the official receiver is the receiver and
(subject to section 370 (special manager)) the manager of the
bankrupt’s estate and is under a duty to act as such.

(2) The function of the official receiver while acting as receiver
or manager of the bankrupt’s estate under this section is to
protect the estate ; and for this purpose—

(@ he has the same powers as if he were a receiver or
manager appointed by the High Court, and

(b) he is entitled to sell or otherwise dispose of any perish-
able goods comprised in the estate and any other
goods so comprised the value of which is likely to
diminish if they are not disposed of.

(3) The official receiver while acting as receiver or manager
of the estate under this section—

(@) shall take all such steps as he thinks fit for protecting
any property which may be claimed for the estate by
the trustee of that estate,

(b) is not, except in pursuance of directions given by the

Secretary of State, required to do anything that involves
his incurring expenditure,

pending
appointment
of trustee.
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PART IX () may, if he thinks fit (and shall, if so directed by the
court) at any time summon a general meeting of the
bankrupt’s creditors.

(4) Where—

(a) the official receiver acting as receiver or manager of the
estate under this section seizes or disposes of any pro-
perty which is not comprised in the estate, and

(b) at the time of the seizure or disposal the official receiver
believes, and has reasonable grounds for believing, that
he is entitled (whether in pursuance of an order of the
court or otherwise) to seize or dispose of that property,

the official receiver is not to be liable to any person in respect of
any loss or damage resulting from the seizure or disposal except
in so far as that loss or damage is caused by his negligence ; and
he has a lien on the property, or the proceeds of its sale, for
such of the expenses of the bankruptcy as were incurred in con-
nection with the seizure or disposal.

(5) This section does not apply where by virtue of section 297
(appointment of trustee; special cases) the bankrupt’s estate
vests in a trustee immediately on the making of the bankruptcy
order.

Statement of 288.—(1) Where a bankruptcy order has been made other-

affairs. wise than on a debtor’s petition, the bankrupt shall submit a
statement of his affairs to the official receiver before the end of
the period of 21 days beginning with the commencement of
the bankruptcy.

(2) The statement of affairs shall contain—

(@) such particulars of the bankrupt’s creditors and of his
debts and other liabilities and of his assets as may be
prescribed, and

(b) such other information as may be prescribed.

(3) The official receiver may, if he thinks fit—

(a) release the bankrupt from his duty under subsection
(1), or

(b) extend the period specified in that subsection ;
and where the official receiver has refused to exercise a power
conferred by this section, the court, if it thinks fit, may exercise
it.
(4) A bankrupt who—

(@) without reasonable excuse fails to comply with the
obligation imposed by this section, or



Insolvency Act 1986 c.45 167

(b) without reasonable excuse submits a statement of affairs  Part IX
that does not comply with the prescribed require-
ments,

is guilty of a contempt of court and liable to be punished
accordingly (in addition to any other punishment to which he
may be subject).

289.—(1) Subject to subsection (5) below, it is the duty of the Investigatory
official receiver to investigate the conduct and affairs of every g?m‘g;ff
bankrupt and to make such report (if any) to the court as he ;e civer.

thinks fit.

(2) Where an application is made by the bankrupt under
section 280 for his discharge from bankruptcy, it is the duty
of the official receiver to make a report to the court with
respect to the prescribed matters; and the court shall consider
that report before determining what order (if any) to make
under that section.

(3) A report by the official receiver under this section shall,
in any proceedings, be prima facie evidence of the facts stated
in it.

(4) In subsection (1) the reference to the conduct and affairs

of a bankrupt includes his conduct and affairs before the
making of the order by which he was adjudged bankrupt.

(5) Where a certificate for the summary administration of
the bankrupt’s estate is for the time being in force, the official
receiver shall carry out an investigation under subsection (1)
only if he thinks fit.

290.—(1) Where a bankruptcy order has been made, the Public
official receiver may at any time before the discharge of the examination of
bankrupt apply to the court for the public examination of the barkrupt.
bankrupt.

(2) Unless the court otherwise orders, the official receiver shall
make an application under subsection (1) if notice requiring him
to do so is given to him, in accordance with the rules, by one
of the bankrupt’s creditors with the concurrence of not less than
one-half, in value, of those creditors (including the creditor
giving notice).

(3) On an application under subsection (1), the court shall
direct that a public examination of the bankrupt shall be held
on a day appointed by the court ; and the bankrupt shall attend
on that day and be publicly examined as to his affairs, dealings

and property.
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PART IX (4) The following may take part in the public examination
of the bankrupt and may question him concerning his affairs,
dealings and property and the causes of his failure, namely—

(a) the official receiver and, in the case of an individual
adjudged bankrupt on a petition under section
264(1)(d), the Official Petitioner,

(b) the trustee of the bankrupt’s estate, if his appointment
has taken effect,

(c) any person who has been appointed as special manager
of the bankrupt’s estate or business,

(d) any creditor of the bankrupt who has tendered a proof
in the bankruptcy.

(5) If a bankrupt without reasonable excuse fails at any time
to attend his public examination under this section he is guilty
of a contempt of court and liable to be punished accordingly (in
addition to any other punishment to which he may be subject).

Duties of 291.—(1) Where a bankruptcy order has been made, the
bankrupt in  bankrupt is under a duty—

relation to . . . . .
official receiver. (@) to deliver possession of his estate to the official receiver,

and

(b) to deliver up to the official receiver all books, papers
and other records of which he has possession or control
and which relate to his estate and affairs (including
any which would be privileged from disclosure in any
proceedings).

(2) In the case of any part of the bankrupt’s estate which
consists of things possession of which cannot be delivered to the
official receiver, and in the case of any property that may be
claimed for the bankrupt’s estate by the trustee, it is the bank-
rupt’s duty to do all such things as may reasonably be required
by the official receiver for the protection of those things or that
property.

(3) Subsections (1) and (2) do not apply where by virtue of
section 297 below the bankrupt’s estate vests in a trustee immed-
iately on the making of the bankruptcy order.

(4) The bankrupt shall give the official receiver such inven-
tory of his estate and such other information, and shall attend
on the official receiver at such times, as the official receiver may
for any of the purposes of this Chapter reasonably require.

(5) Subsection (4) applies to a bankrupt after his discharge.
(6) If the bankrupt without reasonable excuse fails to com-
ply with any obligation imposed by this section, he is guilty of a

contempt of court and liable to be punished accordingly (in addi-
tion to any other punishment to which he may be subject).
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CHAPTER III
TRUSTEES IN BANKRUPTCY
Tenure of office as trustee
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292.—(1) The power to appoint a person as trustee of a Power to make
bankrupt’s estate (whether the first such trustee or a trustee appointments.

appointed to fill any vacancy) is exercisable—

(@) except at a time when a certificate for the summary ad-
ministration of the bankrupt’s estate is in force, by a
general meeting of the bankrupt’s creditors ;

(b) under section 295(2), 296(2) or 300(6) below in this
Chapter, by the Secretary of State ; or

(c) under section 297, by the court.

(2) No person may be appointed as trustee of a bankrupt’s
estate unless he is, at the time of the appointment, qualified to
act as an insolvency practitioner in relation to the bankrupt.

(3) Any power to appoint a person as trustee of a bankrupt’s
estate includes power to appoint two or more persons as joint
trustees ; but such an appointment must make provision as to the
circumstances in which the trustees must act together and the
circumstances in which one or more of them may act for the
others.

(4) The appointment of any person as trustee takes effect
only if that person accepts the appointment in accordance with
the rules. Subject to this, the appointment of any person as trus-
tee takes effect at the time specified in his certificate of appoint-
ment.

(5) This section is without prejudice to the provisions of this
Chapter under which the official receiver is, in certain circum-
stances, to be trustee of the estate.

293.—(1) Where a bankruptcy order has been made and no symmoning of

certificate for the summary administration of the bankrupt’s meeting to

estate has been issued, it is the duty of the official receiver, as appoint first

soon as practicable in the period of 12 weeks beginning with trustee.

the day on which the order was made, to decide whether to
summon a general meeting of the bankrupt’s creditors for the
purpose of appointing a trustee of the bankrupt’s estate.

This section does not apply where the bankruptcy order was
made on a petition under section 264(1)(d) (criminal bank-
ruptcy) ; and it is subject to the provision made in sections
294(3) and 297(6) below.

(2) Subject to the next section, if the official receiver decides
not to summon such a meeting, he shall, before the end of the
period of 12 weeks above mentioned, give notice of his decision
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to the court and to every creditor of the bankrupt who is known
to the official receiver or is identified in the bankrupt’s statement
of affairs.

(3) As from the giving to the court of a notice under sub-
section (2), the official receiver is the trustee of the bankrupt’s
estate.

294.—(1) Where in the case of any bankruptcy—

(a) the official receiver has not yet summoned, or has decided
not to summon, a general meeting of the bankrupt’s
creditors for the purpose of appointing the trustee,
and

(b) a certificate for the summary administration of the
estate is not for the time being in force,

any creditor of the bankrupt may request the official receiver
to summon such a meeting for that purpose.

(2) If such a request appears to the official receiver to be
made with the concurrence of not less than one-quarter, in value,
of the bankrupt’s creditors (including the creditor making the
request), it is the duty of the official receiver to summon the
requested meeting.

(3) Accordingly, where the duty imposed by subsection (2)
has arisen, the official receiver is required neither to reach a
decision for the purposes of section 293(1) nor (if he has reached
one) to serve any notice under section 293(2).

295.—(1) If a meeting summoned under section 293 or 294
is held but no appointment of a person as trustee is made, it
is the duty of the official receiver to decide whether to refer the
need for an appointment to the Secretary of State.

(2) On a reference made in pursuance of that decision, the
Secretary of State shall either make an appointment or decline
to make one.

(3) If—
(a) the official receiver decides not to refer the need for an
appointment to the Secretary of State, or
(b) on such a reference the Secretary of State declines to
make an appointment,
the official receiver shall give notice of his decision or, as the
case may be, of the Secretary of State’s decision to the court.

(4) As from the giving of notice under subsection (3) in a
case in which no notice has been given under section 293(2),
the official receiver shall be trustee of the bankrupt’s estate.



Insolvency Act 1986 c. 45 171

296.—(1) At any time when the official receiver is the trustee = Parr IX
of a bankrupt’s estate by virtue of any provision of this Chapter Appointment
(other than section 297(1) below) he may apply to the Secretary of trustee by
of State for the appointment of a person as trustee instead of gecfe‘ary of
the official receiver. tate.

(2) On an application under subsection (1) the Secretary of
State shall either make an appointment or decline to make one.

(3) Such an application may be made notwithstanding that
the Secretary of State has declined to make an appointment either
on a previous application under subsection (1) or on a reference
under section 295 or under section 300(4) below.

(4) Where the trustee of a bankrupt’s estate has been
appointed by the Secretary of State (whether under this section
or otherwise), the trustee shall give notice to the bankrupt’s
creditors of his appointment or, if the court so allows, shall
advertise his appointment in accordance with the court’s direc-
tions.

(5) In that notice or advertisement the trustee shall—

(a) state whether he proposes to summon a general meet-
ing of the bankrupt’s creditors for the purpose of
establishing a creditors’ committee under section 301,
and

(b) if he does not propose to summon such a meeting, set
out the power of the creditors under this Part to require
him to summon one.

297.—(1) Where a bankruptcy order is made on a petition Special cases.
under section 264(1)(d) (criminal bankruptcy), the official receiver
shall be trustee of the bankrupt’s estate.

(2) Subject to the next subsection, where the court issues a
certificate for the summary administration of a bankrupt’s
estate, the official receiver shall, as from the issue of that certifi-
cate, be the trustee.

(3) Where such a certificate is issued or is in force, the court
may, if it thinks fit, appoint a person other than the official
receiver as trustee.

(4) Where a bankruptcy order is made in a case in which an
insolvency practitioner’s report has been submitted to the court
under section 274 but no certificate for the summary administra-
tion of the estate is issued, the court, if it thinks fit, may on
making the order appoint the person who made the report as
trustee.
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(5) Where a bankruptcy order is made (whether or not on a
petition under section 264(1)(c)) at a time when there is a super-
visor of a voluntary arrangement approved in relation to the
bankrupt under Part VIII, the court, if it thinks fit, may on
making the order appoint the supervisor of the arrangement as
trustee.

(6) Where an appointment is made under subsection (4) or
(5) of this section, the official receiver is not under the duty
imposed by section 293(1) (to decide whether or not to summon
a meeting of creditors).

(7) Where the trustee of a bankrupt’s estate has been appointed
by the court, the trustee shall give notice to the bankrupt’s
creditors of his appointment or, if the court so allows, shall
alclivertise his appointment in accordance with the directions of
the court.

(8) In that notice or advertisement he shall—

(a) state whether he proposes to summon a general meeting
of the bankrupt’s creditors for the purpose of establish-
ing a creditors’ committee under section 301 below,
and

(b) if he does not propose to summon such a meeting, set
out the power of the creditors under this Part to require
him to summon one.

298.—(1) Subject as follows, the trustee of a bankrupt’s estate
may be removed from office only by an order of the court or by
a general meeting of the bankrupt’s creditors summoned specially
for that purpose in accordance with the rules.

(2) Where the official receiver is trustee by virtue of section
297(1), he shall not be removed from office under this section.

(3) A general meeting of the bankrupt’s creditors shall not
be held for the purpose of removing the trustee at any time
when a certificate for the summary administration of the estate
is in force.

(4) Where the official receiver is trustee by virtue of section
293(3) or 295(4) or a trustee is appointed by the Secretary of
State or (otherwise than under section 297(5)) by the court,
a general meeting of the bankrupt’s creditors shall be summoned
for the purpose of replacing the trustee only if—

(@) the trustee thinks fit, or
(b) the court so directs, or

(c) the meeting is requested by one of the bankrupt’s credi-
tors with the concurrence of not less than one-quarter,
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in value, of the creditors (including the creditor mak-
ing the request). :

(5) If the trustee was appointed by the Secretary of State, he
may be removed by a direction of the Secretary of State.

(6) The trustee (not being the official receiver) shall vacate
office if he ceases to be a person who is for the time being quali-
fied to act as an insolvency practitioner in relation to the bank-
rupt.

(7) The trustee may, in the prescribed circumstances, resign
his office by giving notice of his resignation to the court.

(8) The trustee shall vacate office on giving notice to the court
that a final meeting has been held under section 331 in Chapter
IV and of the decision (if any) of that meeting.

(9) The trustee shall vacate office if the bankruptcy order
is annulled.
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299.—(1) Where the official receiver has ceased to be the Rrelease of
trustee of a bankrupt’s estate and a person is appointed in his trustee.

stead, the official receiver shall have his release with effect from
the following time, that is to say—

(@) where that person is appointed by a general meeting
of the bankrupt’s creditors or by the Secretary of
State, the time at which the official receiver gives notice
to the court that he has been replaced, and

(b) where that person is appointed by the court, such time
as the court may determine.

(2) If the official receiver while he is the trustee gives notice
to the Secretary of State that the administration of the bankrupt’s
estate in accordance with Chapter IV of this Part is for practi-
cal purposes complete, he shall have his release with effect from
such time as the Secretary of State may determine.

(3) A person other than the official receiver who has ceased
to be the trustee shall have his release with effect from the follow-
ing time, that is to say—

(@) in the case of a person who has been removed from
office by a general meeting of the bankrupt’s creditors
that has not resolved against his release or who has
died, the time at which notice is given to the court
in accordance with the rules that that person has
ceased to hold office ;

(b) in the case of a person who has been removed from
office by a general meeting of the bankrupt’s creditors

G
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that has resolved against his release, or by the court,
or by the Secretary of State, or who has vacated office
under section 298(6), such time as the Secretary of
State may, on an application by that person, deter-
mine ;

(c) in the case of a person who has resigned, such time
as may be prescribed ;

(d) in the case of a person who has vacated office under
section 298(8)—

(i) if the final meeting referred to in that sub-
section has resolved against that person’s release,
such time as the Secretary of State may, on an
application by that person, determine ; and

(ii) if that meeting has not so resolved, the time
at which the person vacated office.

(4) Where a bankruptcy order is annulled, the trustee at the
time of the annulment has his release with effect from such
time as the court may determine.

(5) Where the official receiver or the trustee has his release
under this section, he shall, with effect from the time specified
in the preceding provisions of this section, be discharged from
all liability both in respect of acts or omissions of his in the
administration of the estate and otherwise in relation to his
conduct as trustee.

But nothing in this section prevents the exercise, in relation
to a person who has had his release under this section, of the
court’s powers under section 304.

300.—(1) This section applies where the appointment of any
person as trustee of a bankrupt’s estate fails to take effect or,
such an appointment having taken effect, there is otherwise a
vacancy in the office of trustee.

(2) The official receiver shall be trustee until the vacancy is
filled.

(3) The official receiver may summon a general meeting of
the bankrupt’s creditors for the purpose of filling the vacancy
and shall summon such a meeting if required to do so in pur-
suance of section 314(7) (creditors’ requisition).

(4) If at the end of the period of 28 days beginning with the
aay on which the vacancy first came to the official receiver’s
attention he has not summoned, and is not proposing to sum-
mon, a general meeting of creditors for the purpose of filling
the vacancy, he shall refer the need for an appointment to the
Secretary of State.
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(5) Where a certificate for the summary administration of
the estate is for the time being in force—
{(a) the official receiver may refer the need to fill any
vacancy to the court or, if the vacancy arises because
a person appointed by the Secretary of State has ceased
to hold office, to the court or the Secretary of State,
and

(b) subsections (3) and (4) of this section do not apply.

(6) On a reference to the Secretary of State under subsection
(4) or (5) the Secretary of State shall either make an appoint-
ment or decline to make one.

(7) If on a reference under subsection (4) or (5) no appoint-
ment is made, the official receiver shall continue to be trustee
of the bankrupt’s estate, but without prejudice to his power to
make a further reference.

(8) References in this section to a vacancy include a case
where it is necessary, in relation to any property which is or
may be comprised in a bankrupt’s estate, to revive the trustee-
ship of that estate after the holding of a final meeting sum-
moned under section 331 or the giving by the official receiver
of notice under section 299(2).

Control of trustee

301.

175

PArT IX

(1) Subject as follows, a general meeting of a bank- Creditors®

rupt’s creditors (whether summoned under the preceding pro-committee.

visions of this Chapter or otherwise) may, in accordance with
the rules, establish a committee (known as “ the creditors’ com-
mittee ) to exercise the functions conferred on it by or under

this Act.

(2) A general meeting of the bankrupt’s creditors shall not
establish such a committee, or confer any functions on such a
committee, at any time when the official receiver is the trustee
of the bankrupt’s estate, except in connection with an appoint-
ment made by that meeting of a person to be trustee instead
of the official receiver.

302.—(1) The creditors’ committee is not to be able Or Exercise by
required to carry out its functions at any time when the official Secretary of

receiver is trustee of the bankrupt’s estate; but at any such
time the functions of the committee under this Act shall be

State of
functions of
creditors’

vested in the Secretary of State, except to the extent that the committce.

rules otherwise provide.

(2) Where in the case of any bankruptcy there is for the time
being no creditors’ committee and the trustee of the bankrupt’s

G2
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estate is a person other than the official receiver, the functions
of such a committee shall be vested in the Secretary of State,
except to the extent that the rules otherwise provide.

303.—(1) If a bankrupt or any of his creditors or any other
person is dissatisfied by any act, omission or decision of a
trustee of the bankrupt’s estate, he may apply to the court; and
on such an application the court may confirm, reverse or modify
any act or decision of the trustee, may give him directions or
may make such other order as it thinks fit.

(2) The trustee of a bankrupt’s estate may apply to the court
for directions in relation to any particular matter arising under
the bankruptcy.

304.—(1) Where on an application under this section the
court is satisfied—

(a) that the trustee of a bankrupt’s estate has misapplied or
retained, or become accountable for, any money or
other property comprised in the bankrupt’s estate, or

(b) that a bankrupt’s estate has suffered any loss in conse-
quence of any misfeasance or breach of fiduciary or
other duty by a trustee of the estate in the carrying out
of his functions,

the court may order the trustee, for the benefit of the estate,
to repay, restore or account for money or other property (to-
gether with interest at such rate as the court thinks just) or,
as the case may require, to pay such sum by way of compen-
sation in respect of the misfeasance or breach of fiduciary
or other duty as the court thinks just.

This is without prejudice to any liability arising apart from
this section.

(2) An application under this section may be made by the
official receiver, the Secretary of State, a creditor of the bank-
rupt or (whether or not there is, or is likely to be, a surplus for
the purposes of section 330(5) (final distribution)) the bankrupt
himself.

But the leave of the court is required for the making of an
application if it is to be made by the bankrupt or if it is to be
made after the trustee has had his release under section 299.

(3) Where—

(a) the trustee seizes or disposes of any property which
is not comprised in the bankrupt’s estate, and

(b) at the time of the seizure or disposal the trustee be-
lieves, and has reasonable grounds for believing, that
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he is entitled (whether in pursuance of an order of the

court or otherwise) to seize or dispose of that property,
the trustee is not liable to any person (whether under this section
or otherwise) in respect of any loss or damage resulting from the
seizure or disposal except in so far as that loss or damage is
caused by the negligence of the trustee; and he has a lien on
the property, or the proceeds of its sale, for such of the expenses
of the bankruptcy as were incurred in connection with the seiz-
ure or disposal.

CHAPTER IV
ADMINISTRATION BY TRUSTEE

Preliminary
305.
where either—
(@) the appointment of a person as trustee of a bankrupt’s
estate takes effect, or
(b) the official receiver becomes trustee of a bankrupt’s
estate.

(2) The function of the trustee is to get in, realise and distri-
bute the bankrupt’s estate in accordance with the following
provisions of this Chapter ; and in the carrying out of that func-
tion and in the management of the bankrupt’s estate the trustee
is entitled, subject to those provisions, to use his own discretion.

(3) It is the duty of the trustee, if he is not the official re-
ceiver—
(a) to furnish the official receiver with such information,
(b) to produce to the official receiver, and permit inspection
by the official receiver of, such books, papers and other
records, and
(c) to give the official receiver such other assistance,
as the official receiver may reasonably require for the purpose
of enabling him to carry out his functions in relation to the
bankruptcy.

(4) The official name of the trustee shall be “ the trustee
of the estate of ............ , a bankrupt ” (inserting the name of the
bankrupt) ; but he may be referred to as “ the trustee in bank-
ruptcy ” of the particular bankrupt.

G3
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Acquisition, control and realisation of bankrupt’s estate

306.—(1) The bankrupt’s estate shall vest in the trustee im-
mediately on his appointment taking effect or, in the case of the
official receiver, on his becoming trustee.

(2) Where any property which is, or is to be, comprised in the
bankrupt’s estate vests in the trustee (whether under this section
or under any other provision of this Part), it shall so vest without
any conveyance, assignment or transfer.

307.—(1) Subject to this section and section 309, the trustee
may by notice in writing claim for the bankrupt’s estate any
property which has been acquired by, or has devolved upon, the
bankrupt since the commencement of the bankruptcy.

(2) A notice under this section shall not be served in respect
of—

(@) any property falling within subsection (2) or (3) of sec-
tion 283 in Chapter II,

(b) any property which by virtue of any other enactment
is excluded from the bankrupt’s estate, or

(c) without prejudice to section 280(2)(c) (order of court on
application for discharge), any property which is ac-
quired by, or devolves upon, the bankrupt after his
discharge.

(3) Subject to the next subsection, upon the service on the
bankrupt of a notice under this section the property to which
the notice relates shall vest in the trustee as part of the bank-
rupt’s estate ; and the trustee’s title to that property has relation
back to the time at which the property was acquired by,
or devolved upon, the bankrupt.

(4) Where, whether before or after service of a notice under
this section—
(a) a person acquires property in good faith, for value and
without notice of the bankruptcy, or
(b) a banker enters into a transaction in good faith and
without such notice,
the trustee is not in respect of that property or transaction
entitled by virtue of this section to any remedy against that
person or banker, or any person whose title to any property
derives from that person or banker.

(5) References in this section to property do not include any
property which, as part of the bankrupt’s income, may be the
subject of an income payments order under section 310.
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308.—(1) Subject to the next section, where—

(a) property is excluded by virtue of section 283(2) (tools
of trade, household effects, etc.) from the bankrupt’s
estate, and

(b) it appears to the trustee that the realisable value of
the whole or any part of that property exceeds the cost
of a reasonable replacement for that property or that
part of it,

the trustee may by notice in writing claim that property or,
as the case may be, that part of it for the bankrupt’s estate.

(2) Upon the service on the bankrupt of a notice under this
section, the property to which the notice relates vests in the
trustee as part of the bankrupt’s estate; and, except against
a purchaser in good faith, for value and without notice of the
bankruptcy, the trustee’s title to that property has relation back
to the commencement of the bankruptcy.

(3) The trustee shall apply funds comprised in the estate
to the purchase by or on behalf of the bankrupt of a reason-
able replacement for any property vested in the trustee under
this section; and the duty imposed by this subsection has
priority over the obligation of the trustee to distribute the
estate.

(4) For the purposes of this section property is a reasonable
replacement for other property if it is reasonably adequate for
meeting the needs met by the other property.

309.—(1) Except with the leave of the court, a notice shall
not be served—

(a) under section 307, after the end of the period of 42
days beginning with the day on which it first came to
the knowledge of the trustee that the property in ques-
tion had been acquired by, or had devolved upon,
the bankrupt ;

(b) under section 308, after the end of the period of 42
days beginning with the day on which the property in
question first came to the knowledge of the trustec,

(2) For the purposes of this section—

{a) anything which comes to the knowledge of the trustee
is deemed in relation to any successor of his as trus-
tee to have come to the knowledge of the successor
at the same time ; and

(b) anything which comes (otherwise than under para-
graph (a)) to the knowledge of a person before he is

G4
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the trustee is deemed to come to his knowledge on his
appointment taking effect or, in the case of the official
receiver, on his becoming trustee.

310.—(1) The court may, on the application of the trustee,
make an order (“ an income payments order ) claiming for the
bankrupt’s estate so much of the income of the bankrupt dur-
ing the period for which the order is in force as may be speci-
fied in the order.

(2) The court shall not make an income payments order the
effect of which would be to reduce the income of the bank-
rupt below what appears to the court to be necessary for
meeting the reasonable domestic needs of the bankrupt and his
family.

(3) An income payments order shall, in respect of any pay-
ment of income to which it is to apply, either—

(@) require the bankrupt to pay the trustee an amount
equal to so much of that payment as is claimed by the
order, or

(b) require the person making the payment to pay so much
of it as is so claimed to the trustee, instead of to the
bankrupt.

(4) Where the court makes an income payments order it
may, if it thinks fit, discharge or vary any attachment of earn-
ings order that is for the time being in force to secure pay-
ments by the bankrupt.

(5) Sums received by the trustee under an income payments
order form part of the bankrupt’s estate.

(6) An income payments order shall not be made after the
discharge of the bankrupt, and if made before, shall not have

effect after his discharge except—

(@) in the case of a discharge under section 279(1)(a)
(order of court), by virtue of a condition imposed by
the court under section 280(2)(c) (income, etc. after
discharge), or

(b) in the case of a discharge under section 279(1)(d)
(expiration of relevant period), by virtue of a provis-
ion of the order requiring it to continue in force for a
period ending after the discharge but no later than 3
years after the making of the order.

(7) For the purposes of this section the income of the bank-
rupt comprises every payment in the nature of income which
is from time to time made to him or to which he from time to
time becomes entitled, including any payment in respect of the
carrying on of any business or in respect of any office or
employment.
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311.—(1) The trustee shall take possession of all books, PartIX
papers and other records which relate to the bankrupt’s estate Acquisition
or affairs and which belong to him or are in his possession or by trustee of
under his control (including any which would be privileged from control.
disclosure in any proceedings).

(2) In relation to, and for the purpose of acquiring or retain-
ing possession of, the bankrupt’s estate, the trustee is in the
same position as if he were a receiver of property appointed
by the High Court; and the court may, on his application,
enforce such acquisition or retention accordingly.

(3) Where any part of the bankrupt’s estate consists of stock
or shares in a company, shares in a ship or any other property
transferable in the books of a company, office or person, the
trustee may exercise the right to transfer the property to the
same extent as the bankrupt might have exercised it if he had
not become bankrupt.

(4) Where any part of the estate consists of things in action,
they are deemed to have been assigned to the trustee ; but notice
of the deemed assignment need not be given except in so far
as it is necessary, in a case where the deemed assignment is
from the bankrupt himself, for protecting the priority of the
trustee.

(5) Where any goods comprised in the estate are held by any
person by way of pledge, pawn or other security and no notice
has been served in respect of those goods by the official receiver
under subsection (5) of section 285 (restriction on realising
security), the trustee may serve such a notice in respect of the
goods ; and whether or not a notice has been served under this
subsection or that subsection, the trustee may, if he thinks fit,
exercise the bankrupt’s right of redemption in respect of any
such goods.

(6) A notice served by the trustee under subsection (5) has
the same effect as a notice served by the official receiver under
section 285(5).

312.—(1) The bankrupt shall deliver up to the trustee pos- Obligation to
session of any property, books, papers or other records of which surrender
he has possession or control and of which the trustee is required ontrol to
to take possession. trustee.
This is without prejudice to the general duties of the bank-
rupt under section 333 in this Chapter.

(2) If any of the following is in possession of any property,
books, papers or other records of which the trustee is required
to take possession, namely—

(a) the official receiver,
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(b) a person who has ceased to be trustee of the bankrupt’s
estate, or

(c) a person who has been the supervisor of a voluntary
arrangement approved in relation to the bankrupt
under Part VIII,

the official receiver or, as the case may be, that person shall
deliver up possession of the property, books, papers or records
to the trustee.

(3) Any banker or agent of the bankrupt or any other person
who holds any property to the account of, or for, the bankrupt
shall pay or deliver to the trustee all property in his possession
or under his control which forms part of the bankrupt’s estate
and which he is not by law entitled to retain as against the
bankrupt or trustee.

(4) If any person without reasonable excuse fails to comply
with any obligation imposed by this section, he is guilty of a
contempt of court and liable to be punished accordingly (in
addition to any other punishment to which he may be subject).

313.—(1> Where any property consisting of an interest in a
dwelling house which is occupied by the bankrupt or by his
spouse or former spouse is comprised in the bankrupt’s estate
and the trustee is, for any reason, unable for the time being to
realise that property, the trustee may apply to the court for an
order imposing a charge on the property for the benefit of the
bankrupt’s estate.

(2) If on an application under this section the court imposes
a charge on any property, the benefit of that charge shall be
comprised in the bankrupt’s estate and is enforceable, up to the
value from time to time of the property secured, for the payment
of any amount which is payable otherwise than to the bankrupt
out of the estate and of interest on that amount at the pre-

scribed rate.

(3) An order under this section made in respect of property
vested in the trustee shall provide, in accordance with the rules,
for the property to cease to be comprised in the bankrupt’s
estate and, subject to the charge (and any prior charge), to vest
in the bankrupt.

(4) Subsections (1) and (2) and (4) to (6) of section 3 of the
Charging Orders Act 1979 (supplemental provisions with respect
to charging orders) have effect in relation to orders under this
section as in relation to charging orders under that Act.
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314.—(1) The trustee may—

183

PART IX

(@) with the permission of the creditors’ committee or the Powers of
court, exercise any of the powers specified in Part [ trustee.

of Schedule 5 to this Act, and
(b) without that permission, exercise any of the general
powers specified in Part II of that Schedule.

(2) With the permissicn of the creditors’ committee or the
court, the trustee may appoint the bankrupt—

(@) to superinterid the management of his estate or any part
of it,

(b) to carry on his business (if any) for the benefit of his
creditors, or

(c) in any other respect to assist in administering the estate
in such manner and on such terms as the trustee may
direct.

2) A permission given for the purposes of subsection (1)(a)
or (2) shall not be a general permission but shall relate to a
particular proposed exercise of the power in question; and a
person dealing with the trustee in good faith and for value is not
to be concerned to enquire whether any permission required in
either case has been given.

(4) Where the trustee has done anything without the permis-
sion required by subsection (1)(a) or (2), the court or the credi-
tors’ committee may, for the purpose of enabling him to meet
his expenses out of the bankrupt’s estate, ratify what the trus-
tee has done.

But the committee shall not do so unless it is satisfied that the
trustee has acted in a case of urgency and has sought its rati-
fication without undue delay.

(5) Part III of Schedule 5 to this Act has effect with respect
to the things which the trustee is able to do for the purposes of,
or in connection with, the exercise of any of his powers under
any of this Group of Parts.

(6) Where the trustee (not being the official receiver) in exer-
cise of the powers conferred on him by any provision in this
Group of Parts—

(@) disposes of any property comprised in the bankrupt’s
estate to an associate of the bankrupt, or
(b) employs a solicitor,
he shall, if there is for the time being a creditors’ committee,
give notice to the committee of that exercise of his powers.

(7) Without prejudice to the generality of subsection (5) and
Part III of Schedule 5, the trustee may, if he thinks fit, at any
time summon a general meeting of the bankrupt’s creditors.
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Subject to the preceding provisions in this Group of Parts,
he shall summon such a meeting if he is requested to do so by
a creditor of the bankrupt and the request is made with the
concurrence of not less than one-tenth, in value, of the bank-
rupt’s creditors (including the creditor making the request).

(8) Nothing in this Act is to be construed as restricting the
capacity of the trustee to exercise any of his powers outside
England and Wales.

Disclaimer of onerous property

315.—(1) Subject as follows, the trustee may, by the giving
of the prescribed notice, disclaim any onerous property and may
do so notwithstanding that he has taken possession of it,
endeavoured to sell it or otherwise exercised rights of ownership
in relation to it.

(2) The following is onerous property for the purposes of this
section, that is to say—
(a) any unprofitable contract, and
(b) any other property comprised in the bankrupt’s estate
which is unsaleable or not readily saleable, or is such
that it may give rise to a liability to pay money or per-
form any other onerous act.

(3) A disclaimer under this section—

(@) operates so as to determine, as from the date of the dis-
claimer, the rights, interests and liabilities of the bank-
rupt and his estate in or in respect of the property
disclaimed, and

(b) discharges the trustee from all personal liability in res-
pect of that property as from the commencement of
his trusteeship,

but does not, except so far as is necessary for the purpose of
releasing the bankrupt, the bankrupt’s estate and the trustee
from any liability, affect the rights or liabilities of any other
person.

(4) A notice of disclaimer shall not be given under this section
in respect of any property that has been claimed for the estate
under section 307 (after-acquired property) or 308 (personal
property of bankrupt exceeding reasonable replacement value),
except with the leave of the court.

(5) Any person sustaining loss or damage in consequence of
the operation of a disclaimer under this section is deemed to be
a creditor of the bankrupt to the extent of the loss or damage
and accordingly may prove for the loss or damage as a bank-
ruptcy debt.
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316.—(1) Notice of disclaimer shall not be given under section  Parr IX

315 in respect of any property if— Notice
(a) a person interested in the property has applied in writing fgg&‘e‘gg

to the trustee or one of his predecessors as trustee yoqicion
requiring the trustee or that predecessor to decide
whether he will disclaim or not, and

(b) the period of 28 days beginning with the day on which
that application was made has expired without a notice
of disclaimer having been given under section 315 in
respect of that property.

(2) The trustee is deemed to have adopted any contract which
by virtue of this section he is not entitled to disclaim.

317.—(1) The disclaimer of any property of a leasehold nature Disclaimer
does not take effect unless a copy of the disclaimer has been of leaseholds.
served (so far as the trustee is aware of their addresses) on every
person claiming under the bankrupt as underlessee or mortgagee
and either—

(@) no application under section 320 below is made with
respect to the property before the end of the period
of 14 days beginning with the day on which the last
notice served under this subsection was served, or

(b) where such an application has been made, the court
directs that the disclaimer is to take effect.

(2) Where the court gives a direction under subsection (1)(b) it
may also, instead of or in addition to any order it makes under
section 320, make such orders with respect to fixtures, tenant’s
improvements and other matters arising out of the lease as it
thinks fit.

318. Without prejudice to section 317, the disclaimer of any Disclaimer
property in a dwelling house does not take effect unless a copy of dwelling
of the disclaimer has been served (so far as the trustee is aware HUSe:
of their addresses) on every person in occupation of or claiming
a right to occupy the dwelling house and either—

(@) no application under section 320 is made with respect
to the property before the end of the period of 14 days
beginning with the day on which the last notice served
under this section was served, or

(b) where such an application has been made, the court
directs that the disclaimer is to take effect.

319.—(1) The following applies where, in consequence of the Disclaimer
disclaimer under section 315 of any land subject to a rent- of land
charge, that land vests by operation of law in the Crown or any S“bgegt to
other person (referred to in the next subsection as *the pro- "o o oree
prietor ”).
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(2) The proprietor, and the successors in title of the pro-
prietor, are not subject to any personal liability in respect
of any sums becoming due under the rentcharge, except sums
becoming due after the proprietor, or some person claiming under
or through the proprietor, has taken possession or conttol of

the land or has entered into occupation of it.

320.—(1) This section and the next apply where the trustee
has disclaimed property under section 315.

(2) An application may be made to the court under this
section by—

(a) any person who claims an interest in the disclaimed
property,

(b) any person who is under any liability in respect of the
disclaimed property, not being a liability discharged
by the disclaimer, or

(c) where the disclaimed property is property in a dwell-
ing house, any person who at the time when the

bankruptcy petition was presented was in occupation
of or entitled to occupy the dwelling house.

(3) Subject as follows in this section and the next, the court
may, on an application under this section, make an order on
such terms as it thinks fit for the vesting of the disclaimed
property in, or for its delivery to—

(a) a person entitled to it or a trustee for such a person,

(b) a person subject to such a liability as is mentioned in
subsection (2)(b) or a trustee for such a person, or

(c) where the disclaimed property is property in a dwell-
ing house, any person who at the time when the bank-
ruptcy petition was presented was in occupation of or
entitled to occupy the dwelling house.

(4) The court shall not make an order by virtue of subsec-
tion (3)(b) except where it appears to the court that it would
be just to do so for the purpose of compensating the person
subject to the liability in respect of the disclaimer.

(5) The effect of any order under this section shall be taken
into account in assessing for the purposes of section 315¢5)
the extent of any loss or damage sustained by any person in
consequence of the disclaimer.

(6) An order under this section vesting property in any
person need not be completed by any conveyance, assignment
or transfer.
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321.—(1) The court shall not make an order under section  Part IX
320 vesting property of a leasehold nature in any person, Order under

except on terms making that person— s.320 in
respect of

(a) subject to the same liabilities and obligations as the jgaseholds.
bankrupt was subject to under the lease on the day
the bankruptcy petition was presented, or
(b) if the court thinks fit, subject to the same liabilities
and obligations as that person would be subject to if
the lease had been assigned to him on that day.

(2) For the purposes of an order under section 320 relating
to only part of any property comprised in a lease, the require-
ments of subsection (1) apply as if the lease comprised only the
property to which the order relates.

(3) Where subsection (1) applies and no person is willing
to accept an order under section 320 on the terms required by
that subsection, the court may (by order under section 320)
vest the estate or interest of the bankrupt in the property in
any person who is liable (whether personally or in a represen-
tative capacity and whether alone or jointly with the bankrupt)
to perform the lessee’s covenants in the lease.

The court may by virtue of this subsection vest that estate
and interest in such a person freed and discharged from all
estates, incumbrances and interests created by the bankrupt.

(4) Where subsection (1) applies and a person declines to
accept any order under section 320, that person shall be ex-
cluded from all interest in the property.

Distribution of bankrupt’s estate

322.—(1) Subject to this section and the next, the proof of Proof of debts.
any bankruptcy debt by a secured or unsecured creditor of the
bankrupt and the admission or rejection of any proof shall take
place in accordance with the rules.

(2) Where a bankruptcy debt bears interest, that interest is
provable as part of the debt except in so far as it is payable
in respect of any period after the commencement of the bank-
ruptcy.

(3) The trustee shall estimate the value of any bankruptcy
debt which, by reason of its being subject to any contingency
or contingencies or for any other reason, does not bear a certain
value.

(4) Where the value of a bankruptcy debt is estimated by the
trustee under subsection (3) or, by virtue of section 303 in
Chapter III, by the court, the amount provable in the bank-
ruptcy in respect of the debt is the amount of the estimate.
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323.—(1) This section applies where before the commencement
of the bankruptcy there have been mutual credits, mutual debts
or other mutual dealings between the bankrupt and any creditor
of the bankrupt proving or claiming to prove for a bankruptcy
debt.

(2) An account shall be taken of what is due from each party
to the other in respect of the mutual dealings and the sums
due from one party shall be set off against the sums due from
the other.

(3) Sums due from the bankrupt to another party shall not
be included in the account taken under subsection (2) if that
other party had notice at the time they became due that a
bankruptcy petition relating to the bankrupt was pending.

(4) Only the balance (if any) of the account taken under
subsection (2) is provable as a bankruptcy debt or, as the case
may be, to be paid to the trustee as part of the bankrupt’s estate.

324.—(1) Whenever the trustee has sufficient funds in hand
for the purpose he shall, subject to the retention of such sums
as may be necessary for the expenses of the bankruptcy, declare
and distribute dividends among the creditors in respect of the
bankruptcy debts which they have respectively proved.

(2) The trustee shall give notice of his intention to declare
and distribute a dividend.

(3) Where the trustee has declared a dividend, he shall give
notice of the dividend and of how it is proposed to distribute
it; and a notice given under this subsection shall contain the
prescribed particulars of the bankrupt’s estate.

(4) In the calculation and distribution of a dividend the trus-
tee shall make provision—

(@) for any bankruptcy debts which appear to him to be
due to persons who, by reason of the distance of their
place of residence, may not have had sufficient time to
tender and establish their proofs,

(b) for any bankruptcy debts which are the subject of
claims which have not yet been determined, and

(c) for disputed proofs and claims.

325.—(1) A creditor who has not proved his debt before the
declaration of any dividend is not entitled to disturb, by reason
that he has not participated in it, the distribution of that dividend
or any other dividend declared before his debt was proved, but—

(@) when he has proved that debt he is entitled to be paid,
out of any money for the time being available for the
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payment of any further dividend, any dividend or divi- Part IX
dends which he has failed to receive ; and

(b) any dividend or dividends payable under paragraph (a)
shall be paid before that money is applied to the pay-
ment of any such further dividend.

(2) No action lies against the trustee for a dividend, but if
the trustee refuses to pay a dividend the court may, if it thinks
fit, order him to pay it and also to pay, out of his own money—

(@) interest on the dividend, at the rate for the time being
specified in section 17 of the Judgments Act 1838, 1838 c. 110.
from the time it was withheld, and

(b) the costs of the proceedings in which the order to pay
is made.

326.—(1) Without prejudice to sections 315 to 319 (dis- Distribution of
claimer), the trustee may, with the permission of the creditors’ property in
committee, divide in its existing form amongst the bankrupt’s SPecte:
creditors, according to its estimated value, any property which
from its peculiar nature or other special circumstances cannot
be readily or advantageously sold.

(2) A permission given for the purposes of subsection (1)
shall not be a general permission but shall relate to a particular
proposed exercise of the power in question ; and a person deal-
ing with the trustee in good faith and for value is not to be con-
cerned to enquire whether any permission required by sub-
section (1) has been given.

(3) Where the trustee has done anything without the per-
mission required by subsection (1), the court or the creditors’
committee may, for the purpose of enabling him to meet his
expenses out of the bankrupt’s estate, ratify what the trustee
has done.

But the committee shall not do so unless it is satisfied that
the trustee acted in a case of urgency and has sought its ratifica-
tion without undue delay.

327. Where the bankruptcy order was made on a petition under Distribution in
section 264(1)(d) (criminal bankruptcy), no distribution shall be criminal
made under sections 324 to 326 so long as an appeal is pending bankruptcy.
(within the meaning of section 277) against the bankrupt’s con-
viction of any offence by virtue of which the criminal bank-
ruptcy order on which the petition was based was made.

328.—(1) In the distribution of the bankrupt’s estate, his Priority
preferential debts (within the meaning given by section 386 in of debts.
Part XII) shall be paid in priority to other debts.
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(2) Preferential debts rank equally between themselves after
the expenses of the bankruptcy and shall be paid in full unless
the bankrupt’s estate is insufficient for meeting them, in which
case they abate in equal proportions between themselves.

(3) Debts which are neither preferential debts nor debts to
which the next section applies also rank equally between them-
selves and, after the preferential debts, shall be paid in full
unless the bankrupt’s estate is insufficient for meeting them, in
which case they abate in equal proportions between themselves.

(4) Any surplus remaining after the payment of the debts that
are preferential or rank equally under subsection (3) shall be
applied in paying interest on those debts in respect of the periods
during which they have been outstanding since the commence-
ment of the bankruptcy ; and interest on preferential debts ranks
equally with interest on debts other than preferential debts.

(5) The rate of interest payable under subsection (4) in respect
of any debt is whichever is the greater of the following—

(@) the rate specified in section 17 of the Judgments Act
1838 at the commencement of the bankruptcy, and

(b) the rate applicable to that debt apart from the bank-
ruptcy.

(6) This section and the next are without prejudice to any
provision of this Act or any other Act under which the payment
of any debt or the making of any other payment is, in the
event of bankruptcy, to have a particular priority or to be post-
poned.

329.—(1) This section applies to bankruptcy debts owed in
respect of credit provided by a person who (whether or not
the bankrupt’s spouse at the time the credit was provided) was
the bankrupt’s spouse at the commencement of the bankruptcy.

(2) Such debts—
(@) rank in priority after the debts and interest required to
be paid in pursuance of section 328(3) and (4), and

(b) are payable with interest at the rate specified in section
328(5) in respect of the period during which they have
been outstanding since the commencement of the bank-
ruptcy ;.

and the interest payable under paragraph (b) has the same
priority as the debts on which it is payable.
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330.—(1) When the trustee has realised all the bankrupt’s ParrIX
estate or so much of it as can, in the trustee’s opinion, be realised Final
without needlessly protracting the trusteeship, he shall give notice distribution.
in the prescribed manner either—

(a) of his intention to declare a final dividend, or
(b) that no dividend, or further dividend, will be declared.

(2) The notice under subsection (1) shall contain the pre-
scribed particulars and shall require claims against the bank-
rupt’s estate to be established by a date (““ the final date ) speci-
fied in the notice.

(3) The court may, on the application of any person, post-
pone the final date.

(4) After the final date, the trustee shall—

(@) defray any outstanding expenses of the bankrupicy out
of the bankrupt’s estate, and

(b) if he intends to declare a final dividend, declare and
distribute that dividend without regard to the claim of
any person in respect of a debt not already proved in
the bankruptcy.

(5) If a surplus remains after payment in full and with
interest of all the bankrupt’s creditors and the payment of the
expenses of the bankruptcy, the bankrupt is entitled to the sur-
plus.

331.—(1) Subject as follows in this section and the next, Final meeting.
this section applies where—

(a) it appears to the trustee that the administration of the
bankrupt’s estate in accordance with this Chapter is
for practical purposes complete, and

(b) the trustee is not the official receiver.

(2) The trustee shall summon a final general meeting of the
bankrupt’s creditors which—

(a) shall receive the trustee’s report of his administration
of the bankrupt’s estate, and

(b) shall determine whether the trustee should have his
release under section 299 in Chapter III.

(3) The trustee may, if he thinks fit, give the notice summon-
ing the final general meeting at the same time as giving notice
under section 330(1); but, if summoned for an earlier date,
that meeting shall be adjourned (and, if necessary, further
adjourned) until a date on which the trustee is able to report
to the meeting that the administration of the bankrupt’s estate
is for practical purposes complete.
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(4) In the administration of the estate it is the trustee’s duty
to retain sufficient sums from the estate to cover the expenses
of summoning and holding the meeting required by this section.

332.—(1) This section applies where—

(a) there is comprised in the bankrupt’s estate property
consisting of an interest in a dwelling house which is
occupied by the bankrupt or by his spouse or former
spouse, and

(b) the trustee has been unable for any reason to realise
that property.

(2) The trustee shall not summon a meeting under section
331 unless either—

(@) the court has made an order under section 313 impos-
ing a charge on that property for the benefit of the bank-
rupt’s estate, or

(b) the court has declined, on an application under that
section, to make such an order, or

(c) the Secretary of State has issued a certificate to the
trustee stating that it would be inappropriate or in-
expedient for such an application to be made in the
case in question.

Supplemental

333.—(1) The bankrupt shall—
(a) give to the trustee such information as to his affairs,
(b) attend on the trustee at such times, and
(¢) do all such other things,
as the trustee may for the purposes of carrying out his functions
under any of this Group of Parts reasonably require.

(2) Where at any time after the commencement of the bank-
ruptcy any property is acquired by, or devolves upon, the
bankrupt or there is an increase of the bankrupt’s income, the
bankrupt shall, within the prescribed period, give the trustee
notice of the property or, as the case may be, of the increase.

(3) Subsection (1) applies to a bankrupt after his discharge.

(4) If the bankrupt without reasonable excuse fails to comply
with any obligation imposed by this section, he is guilty of a
contempt of court and liable to be punished accordingly (in
addition to any other punishment to which he may be sub-

ject).
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334.—(1) This section and the next apply where a bank- ParrIX
ruptcy order is made against an undischarged bankrupt; and stay of

in both sections— distribution
(@) “ the later bankruptcy ” means the bankruptcy arising lsggtfg of
from that order, bankruptcy.

(b) “the earlier bankruptcy ” means the bankruptcy (or,
as the case may be, most recent bankruptcy) from
which the bankrupt has not been discharged at the
commencement of the later bankruptcy, and

(c) “the existing trustee ” means the trustee (if any) of
the bankrupt’s estate for the purposes of the earlier
bankruptcy.

(2) Where the existing trustee has been given the prescribed
notice of the presentation of the petition for the later bank-
ruptcy, any distribution or other disposition by him of anything
to which the next subsection applies, if made after the giving
of the notice, is void except to the extent that it was made with
the consent of the court or is or was subsequently ratified
by the court.

This is without prejudice to section 284 (restrictions on dis-
positions of property following bankruptcy order).

(3) This subsection applies to—

(a) any property which is vested in the existing trustee
under section 307(3) (after-acquired property) ;

(b) any money paid to the existing trustee in pursuance of
an income payments order under section 310 ; and

(c) any property or money which is, or in the hands of
the existing trustee represents, the proceeds of sale or
application of property or money falling within para-
graph (@) or (b) of this subsection.

335.—(1) With effect from the commencement of the later pgjustment
bankruptcy anything to which section 334(3) applies which, between
immediately before the commencement of that bankruptcy, is earlier and
comprised in the bankrupt’s estate for the purposes of the earlier g‘tell'(m ;
bankruptcy is to be treated as comprised in the bankrupt’s Jaoe. oY
estate for the purposes of the later bankruptcy and, until there
is a trustee of that estate, is to be dealt with by the existing

trustee in accordance with the rules.

estates.

(2) Any sums which in pursuance of an income payments
order under section 310 are payable after the commencement
of the later bankruptcy to the existing trustee shall form part
of the bankrupt’s estate for the purposes of the later bank-
ruptcy ; and the court may give such consequential directions
for the modification of the order as it thinks fit.
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(3) Anything comprised in a bankrupt’s estate by virtue of
subsection (1) or (2) is so comprised subject to a first charge in
favour of the existing trustee for any bankruptcy expenses
incurred by him in relation thereto.

(4) Except as provided above and in section 334, property
which is, or by virtue of section 308 (personal property of
bankrupt exceeding reasonable replacement value) is capable
of being, comprised in the bankrupt’s estate for the purposes
of the earlier bankruptcy, or of any bankruptcy prior to it,
shall not be comprised in his estate for the purposes of the later
bankruptcy.

(5) The creditors of the bankrupt in the earlier bankruptcy
and the creditors of the bankrupt in any bankruptcy prior to
the earlier one, are not to be creditors of his in the later bank-
ruptcy in respect of the same debts; but the existing trustee
may prove in the later bankruptcy for—

(a) the unsatisfied balance of the debts (including any debt
under this subsection) provable against the bank-
rupt’s estate in the earlier bankruptcy ;

(b) any interest payable on that balance ; and

(c) any unpaid expenses of the earlier bankruptcy.

(6) Any amount provable under subsection (5) ranks in
priority after all the other debts provable in the later bank-
ruptcy and after interest on those debts and, accordingly, shall
not be paid unless those debts and that interest have first been

paid in full.

CHAPTER V
EFFECT OF BANKRUPTCY ON CERTAIN RIGHTS,

TRANSACTIONS, ETC.

Rights of occupation

336.—(1) Nothing occurring in the initial period of the bank-
ruptcy (that is to say, the period beginning with the day of the
presentation of the petition for the bankruptcy order and ending
with the vesting of the bankrupt’s estate in a trustee) is to be
taken as having given rise to any rights of occupation under
the Matrimonial Homes Act 1983 in relation to a dwelling house

comprised in the bankrupt’s estate.

(2) Where a spouse’s rights of occupation under the Act of
1983 are a charge on the estate or interest of the other spouse, or



Insolvency Act 1986 c.45

of trustees for the other spouse, and the other spouse is ad-
judged bankrupt—

(@) the charge continues to subsist notwithstanding the
bankruptcy and, subject to the provisions of that Act,
binds the trustee of the bankrupt’s estate and persons
deriving title under that trustee, and

(b) any application for an order under section 1 of that
Act shall be made to the court having jurisdiction in
relation to the bankruptcy.

(3) Where a person and his spouse or former spouse are
trustees for sale of a dwelling house and that person is ad-
judged bankrupt, any application by the trustee of the bank-
rupt’s estate for an order under section 30 of the Law of Prop-
erty Act 1925 (powers of court where trustees for sale refuse to
act) shall be made to the court having jurisdiction in relation
to the bankruptcy.

(4) On such an application as is mentioned in subsection (2)
or (3) the court shall make such order under section 1 of the
Act of 1983 or section 30 of the Act of 1925 as it thinks just
and reasonable having regard to—

(a) the interests of the bankrupt’s creditors,

(b) the conduct of the spouse or former spouse, so far as
contributing to the bankruptcy,

(c) the needs and financial resources of the spouse or
former spouse,

(d) the needs of any children, and

(e) all the circumstances of the case other than the needs
of the bankrupt.

(5) Where such an application is made after the end of the
period of one year beginning with the first vesting under Chapter
IV of this Part of the bankrupt’s estate in a trustee, the court
shall assume, unless the circumstances of the case are excep-
tional, that the interests of the bankrupt’s creditors outweigh
all other considerations.

337.—(1) This section applies where—

(a) a person who is entitled to occupy a dwelling house by
virtue of a beneficial estate or interest is adjudged
bankrupt, and

(b) any persons under the age of 18 with whom that person
had at some time occupied that dwelling house had
their home with that person at the time when the
bankruptcy petition was presented and at the com-
mencement of the bankruptcy.
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PaART IX (2) Whether or not the bankrupt’s spouse (if any) has rights
1983 c. 19, of occupation under the Matrimonial Homes Act 1983—
(@) the bankrupt has the following rights as against the
trustee of his estate—

(i) if in occupation, a right not to be evicted or
excluded from the dwelling house or any part of it,
except with the leave of the court,

(ii) if not in occupation, a right with the leave of
the court to enter into and occupy the dwelling
house, and

(b) the bankrupt’s rights are a charge, having the like pri-
ority as an equitable interest created immediately before
the commencement of the bankruptcy, on so much of
his estate or interest in the dwelling house as vests in
the trustee.

(3) The Act of 1983 has effect, with the necessary modifica-
tions, as if—

(a) the rights conferred by paragraph (a) of subsection (2)
were rights of occupation under that Act,

(b) any application for leave such as is mentioned in that
paragraph were an application for an order under
section 1 of that Act, and

(c) any charge under paragraph (b) of that subsection on the
estate or interest of the trustee were a charge under
that Act on the estate or interest of a spouse.

(4) Any application for leave such as is mentioned in sub-
section (2) (a) or otherwise by virtue of this section for an order
under section 1 of the Act of 1983 shall be made to the court
having jurisdiction in relation to the bankruptcy.

(5) On such an application the court shall make such order
under section 1 of the Act of 1983 as it thinks just and reason-
able having regard to the interests of the creditors, to the bank-
rupt’s financial resources, to the needs of the children and to all
the circumstances of the case other than the needs of the bank-
rupt.

(6) Where such an application is made after the end of the
period of one year beginning with the first vesting (under Chapter
IV of this Part) of the bankrupt’s estate in a trustee, the court
shall assume, unless the circumstances of the case are excep-
tional, that the interests of the bankrupt’s creditors outweigh all
other considerations.

338. Where any premises comprised in a bankrupt’s estate are
respect of occupied by him (whether by virtue of the preceding section or
premises otherwise) on condition that he makes payments towards satis-
gggtll(;;:f&by fying any liability arising under a mortgage of the premises or

Payments in
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otherwise towards the outgoings of the premises, the bankrupt Parr IX
does not, by virtue of those payments, acquire any interest in
the premises.

Adjustment of prior transactions, etc.

339.—(1) Subject as follows in this section and sections 341 Transactions at
and 342, where an individual is adjudged bankrupt and he has n undervalue.
at a relevant time (defined in section 341) entered into a trans-
action with any person at an undervalue, the trustee of the bank-
rupt’s estate may apply to the court for an order under this
section.

~ (2) The court shall, on such an application, make such order
as it thinks fit for restoring the position to what it would have
been if that individual had not entered into that transaction.

(3) For the purposes of this section and sections 341 and 342,
an individual enters into a transaction with a person at an under-
value if—

(@) he makes a gift to that person or he otherwise enters
into a transaction with that person on terms that pro-
vide for him to receive no consideration,

(b) he enters into a transaction with that person in
consideration of marriage, or

(c) he enters into a transaction with that person for a con-
sideration the value of which, in money or money’s
worth, is significantly less than the value, in money or
money’s worth, of the consideration provided by the
individual.

340.—(1) Subject as follows in this and the next two sections, Preferences.
where an individual is adjudged bankrupt and he has at a rele-
vant time (defined in section 341) given a preference to any per-
son, the trustee of the bankrupt’s estate may apply to the court for
an order under this section.

(2) The court shall, on such an application, make such order
as it thinks fit for restoring the position to what it would have
been if that individual had not given that preference.

(3) For the purposes of this and the next two sections, an
individual gives a preference to a person if—

(a) that person is one of the individual’s creditors or a surety
or guarantor for any of his debts or other liabilities,
and

(b) the individual does anything or suffers anything to be
done which (in either case) has the effect of putting
that person into a position which, in the event of the
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individual’s bankruptcy, will be better than the posi-
Elion he would have been in if that thing had not been
one.

(4) The court shall not make an order under this section in
respect of a preference given to any person unless the individual
who gave the preference was influenced in deciding to give it
by a desire to produce in relation to that person the effect
mentioned in subsection (3)(b) above.

(5) An individual who has given a preference to a person
who, at the time the preference was given, was an associate of
his (otherwise than by reason only of being his employee) is
presumed, unless the contrary is shown, to have been influenced
in deciding to give it by such a desire as is mentioned in sub-
section (4).

(6) The fact that something has been done in pursuance of
the order of a court does not, without more, prevent the doing
or suffering of that thing from constituting the giving of a
preference.

341.—(1) Subject as follows, the time at which an individual
enters into a transaction at an undervalue or gives a preference
is a relevant time if the transaction is entered into or the
preference given—

(a) in the case of a transaction at an undervalue, at a
time in the period of 5 years ending with the day of
the presentation of the bankruptcy petition on which
the individual is adjudged bankrupt,

(b) in the case of a preference which is not a transaction
at an undervalue and is given to a person who is an
associate of the individual (otherwise than by reason
only of being his employee), at a time in the period of
2 years ending with that day, and

(¢) in any other case of a preference which is not a trans-
action at an undervalue, at a time in the period of 6
months ending with that day.

(2) Where an individual enters into a transaction at an under-
value or gives a preference at a time mentioned in paragraph
{(a), (b) or (c¢) of subsection (1) (not being, in the case of a
transaction at an undervalue, a time less than 2 years before
the end of the period mentioned in paragraph (a)), that time is
not a relevant time for the purposes of sections 339 and 340
unless the individual—

(a) is insolvent at that time, or

(b) becomes insolvent in consequence of the transaction
or preference ;
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but the requirements of this subsection are presumed to be
satisfied, unless the contrary is shown, in relation to any trans-
action at an undervalue which is entered into by an individual
with a person who is an associate of his (otherwise than by
reason only of being his employee).

(3) For the purposes of subsection (2), an individual is
insolvent if—
(a) he is unable to pay his debts as they fall due, or
(b) the value of his assets is less than the amount of his
liabilities, taking into account his contingent and pro-
spective liabilities.

(4) A transaction entered into or preference given by a person
who is subsequently adjudged bankrupt on a petition under
section 264(1)(d) (criminal bankruptcy) is to be treated as having
been entered into or given at a relevant time for the purposes
of sections 339 and 340 if it was entered into or given at any
time on or after the date specified for the purposes of this
subsection in the criminal bankruptcy order on which the
petition was based.

(5) No order shall be made under section 339 or 340 by
virtue of subsection (4) of this section where an appeal is pend-
ing (within the meaning of section 277) against the individual’s
conviction of any offence by virtue of which the criminal bank-
ruptcy order was made.

342.
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(1) Without prejudice to the generality of section 339(2) Orders under

or 340(2), an order under either of those sections with respect - 339, 340.

to a transaction or preference entered into or given by an
individual who is subsequently adjudged bankrupt may (subject
as follows)—

(a) require any property transferred as part of the transac-
tion, or in connection with the giving of the preference,
to be vested in the trustee of the bankrupt’s estate as
part of that estate ;

(b) require any property to be so vested if it represents in
any person’s hands the application either of the pro-
ceeds of sale of property so transferred or of money so
transferred ; ‘

(c) release or discharge (in whole or in part) any security
given by the individual ;

(d) require any person to pay, in respect of benefits received
by him from the individual, such sums to the trustee
of his estate as the court may direct ;

(e) provide for any surety or guarantor whose obligations
to any person were released or discharged (in whole
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ParT IX or in part) under the transaction or by the giving of
the preference to be under such new or revived obliga-
tions to that person as the court thinks appropriate ;

() provide for security to be provided for the discharge of
any obligation imposed by or arising under the order,
for such an obligation to be charged on any property
and for the security or charge to have the same priority
as a security or charge released or discharged (in whole
or in part) under the transaction or by the giving of
the preference ; and

(g) provide for the extent to which any person whose prop-
erty is vested by the order in the trustee of the bank-
rupt’s estate, or on whom obligations are imposed by
the order, is to be able to prove in the bankruptcy for
debts or other liabilities which arose from, or were
released or discharged (in whole or in part) under or
by, the transaction or the giving of the preference.

(2) An order under section 339 or 340 may affect the prop-
erty of, or impose any obligation on, any person whether or not
he is the person with whom the individual in question entered
into the transaction or, as the case may be, the person to whom
the preference was given ; but such an order—

(a) shall not prejudice any interest in property which was
acquired from a person other than that individual and
was acquired in good faith, for value and without
notice of the relevant circumstances, or prejudice any
interest deriving from such an interest, and

(b) shall not require a person who received a benefit from
the transaction or preference in good faith, for value
and without notice of the relevant circumstances to
pay a sum to the trustee of the bankrupt’s estate, ex-
cept where he was a party to the transaction or the
payment is to be in respect of a preference given to that
person at a time when he was a creditor of that indivi-
dual.

(3) Any sums required to be paid to the trustee in accordance
with an order under section 339 or 340 shall be comprised in
the bankrupt’s estate.

(4) For the purposes of this section the relevant circumstances,
in relation to a transaction or preference, are—

(a) the circumstances by virtue of which an order under
section 339 or 340 could be made in respect of the
transaction or preference if the individual in question
were adjudged bankrupt within a particular period
after the transaction is entered into or the preference
given, and
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(b) if that period has expired, the fact that that individual = Part IX
has been adjudged bankrupt within that period.

343.—(1) This section applies where a person is adjudged Extortionate
bankrupt who is or has been a party to a transaction for, or :::g;;ctions
involving, the provision to him of credit.

(2) The court may, on the application of the trustee of the
bankrupt’s estate, make an order with respect to the transaction
if the transaction is or was extortionate and was not entered
into more than 3 years before the commencement of the bank-
ruptcy.

(3) For the purposes of this section a transaction is extor-
tionate if, having regard to the risk accepted by the person pro-
viding the credit—

(a) the terms of it are or were such as to require grossly
exorbitant payments to be made (whether uncondi-
tionally or in certain contingencies) in respect of the
provision of the credit, or

(b) it otherwise grossly contravened ordinary principles of
fair dealing ;
and it shall be presumed, unless the contrary is proved, that a
transaction with respect to which an application is made under
this section is or, as the case may be, was extortionate.

(4) An order under this section with respect to any transaction
may contain such one or more of the following as the court
thinks fit, that is to say—

(@) provision setting aside the whole or part of any obligation
created by the transaction ;

(b) provision otherwise varying the terms of the transaction
or varying the terms on which any security for the pur-
poses of the transaction is held ;

(c) provision requiring any person who is or was party to the
transaction to pay to the trustee any sums paid to that
person, by virtue of the transaction, by the bankrupt ;

(d) provision requiring any person to surrender to the trustee
any property held by him as security for the purposes
of the transaction ;

(e) provision directing accounts to be taken between any
persons.

(5) Any sums or property required to be paid or surrendered
to the trustee in accordance with an order under this section shall
be comprised in the bankrupt’s estate.
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(6) Neither the trustee of a bankrupt’s estate nor an undis-
charged bankrupt is entitled to make an application under section
139(1)(a) of the Consumer Credit Act 1974 (re-opening of extor-
tionate credit agreements) for any agreement by which credit is
or has been provided to the bankrupt to be re-opened.

But the powers conferred by this section are exercisable in
relation to any transaction concurrently with any powers exer-
cisable under this Act in relation to that transaction as a trans-
action at an undervalue.

344.—(1) The following applies where a person engaged in
any business makes a general assignment to another person of
his existing or future book debts, or any class of them, and is
subsequently adjudged bankrupt.

(2) The assignment is void against the trustee of the bankrupt’s
estate as regards book debts which were not paid before the
presentation of the bankruptcy petition, unless the assignment
has been registered under the Bills of Sale Act 1878.

(3) For the purposes of subsections (1) and (2)—

(@) “assignment ” includes an assignment by way of sec-
urity or charge on book debts, and

(b) “ general assignment ” does not include—

(i) an assignment of book debts due at the date of
the assignment from specified debtors or of debts
becoming due under specified contracts, or

(ii) an assignment of book debts included either in
a transfer of a business made in good faith and for
value or in an assignment of assets for the benefit
of creditors generally.

(4) For the purposes of registration under the Act of 1878 an
assignment of book debts is to be treated as if it were a bill of
sale given otherwise than by way of security for the payment of
a sum of money ; and the provisions of that Act with respect to
the registration of bills of sale apply accordingly with such neces-
sary modifications as may be made by rules under that Act.

345.—(1) The following applies where a contract has been
made with a person who is subsequently adjudged bankrupt.

(2) The court may, on the application of any other party to
the contract, make an order discharging obligations under the
contract on such terms as to payment by the applicant or the
bankrupt of damages for non-performance or otherwise as

appear to the court to be equitable.
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(3) Any damages payable by the bankrupt by virtue of an
order of the court under this section are provable as a bank-
ruptcy debt.

(4) Where an undischarged bankrupt is a contractor in res-
pect of any contract jointly with any person, that person may
sue or be sued in respect of the contract without the joinder of
the bankrupt.
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346.—(1) Subject to section 285 in Chapter II (restrictions on Enforcement
proceedings and remedies) and to the following provisions of procedures.

this section, where the creditor of any person who is adjudged
bankrupt has, before the commencement of the bankruptcy—

(a) issued execution against the goods or land of that per-
son, or

(b) attached a debt due to that person from another person,

that creditor is not entitled, as against the official receiver or
trustee of the bankrupt’s estate, to retain the benefit of the
execution or attachment, or any sums paid to avoid it, unless
the execution or attachment was completed, or the sums were
paid, before the commencement of the bankruptcy.

(2) Subject as follows, where any goods of a person have
been taken in execution, then, if before the completion of the
execution notice is given to the sheriff or other officer charged
with the execution that that person has been adjudged bank-
rupt—

(@) the sheriff or other officer shall on request deliver to the
official receiver or trustee of the bankrupt’s estate the
goods and any money seized or recovered in part satis-
faction of the execution, but

(b) the costs of the execution are a first charge on the
goods or money so delivered and the official receiver
or trustee may sell the goods or a sufficient part of
them for the purpose of satisfying the charge.

(3) Subject to subsection (6) below, where—

(@) under an execution in respect of a judgment for a sum
exceeding such sum as may be prescribed for the pur-
poses of this subsection, the goods of any person are
sold or money is paid in order to avoid a sale, and

(b) before the end of the period of 14 days beginning with
the day of the sale or payment the sheriff or other
officer charged with the execution is given notice that
a bankruptcy petition has been presented in relation
to that person, and

(c) a bankruptcy order is or has been made on that petition,
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ParTIX  the balance of the proceeds of sale or money paid, after deduct-
ing the costs of execution, shall (in priority to the claim of the
execution creditor) be comprised in the bankrupt’s estate.

(@) Accordingly, in the case of an execution in respect of a
judgment for a sum exceeding the sum prescribed for the pur-
poses of subsection (3), the sheriff or other officer charged with
the execution—

(@) shall not dispose of the balance mentioned in subsection
(3) at any time within the period of 14 days so men-
tioned or while there is pending a bankruptcy petition
of whic]; he has been given notice under that subsec-
tion, an

(b) shall pay that balance, where by virtue of that sub-
section it is comprised in the bankrupt’s estate, to the
official receiver or (if there is one) to the trustee of that
estate.

(5) For the purposes of this section—

(a) an execution against goods is completed by seizure and
sale or by the making of a charging order under section
1979 c. 53, 1 of the Charging Orders Act 1979 ;

(b) an execution against land is completed by seizure, by
the appointment of a receiver or by the making of a
charging order under that section ;

(¢) an attachment of a debt is completed by the receipt of
the debt.

(6) The rights conferred by subsections (1) to (3) on the
official receiver or the trustee may, to such extent and on such
terms as it thinks fit, be set aside by the court in favour of the
creditor who has issued the execution or attached the debt.

(7) Nothing in this section entitles the trustee of a bank-
rupt’s estate to claim goods from a person who has acquired them
in good faith under a sale by a sheriff or other officer charged
with an execution.

(8) Neither subsection (2) nor subsection (3) applies in rela-
tion to any execution against property which has been acquired
by or has devolved upon the bankrupt since the commencement
of the bankruptcy, unless, at the time the execution is issued or
before it is completed—

(@) the property has been or is claimed for the bankrupt’s
estate under section 307 (after-acquired property), and

(b) a copy of the notice given under that section has been
or is served on the sheriff or other officer charged with
the execution.
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347.—(1) The right of any landlord or other person to whom  Part IX
rent is payable to distrain upon the goods and effects of an Distress, etc.
undischarged bankrupt for rent due to him from the bankrupt
is available (subject to subsection (5) below) against goods and
effects comprised in the bankrupt’s estate, but only for 6 months’
rent accrued due before the commencement of the bankruptcy.

(2) Where a landlord or other person to whom rent is pay-
able has distrained for rent upon the goods and effects of an
individual to whom a bankruptcy petition relates and a bank-
ruptcy order is subsequently made on that petition, any amount
recovered by way of that distress which—

(@ is in excess of the amount which by virtue of subsection
(1) would have been recoverable after the commence-
ment of the bankruptcy, or

(b) 1is in respect of rent for a period or part of a period
after the distress was levied,

shall be held for the bankrupt as part of his estate.

(3) Where any person (whether or not a landlord or person
entitled to rent) has distrained upon the goods or effects of an
individual who is adjudged bankrupt before the end of the
period of 3 months beginning with the distraint, so much of those
goods or effects, or of the proceeds of their sale, as is not held
for the bankrupt under subsection (2) shall be charged for the
benefit of the bankrupt’s estate with the preferential debts of the
bankrupt to the extent that the bankrupt’s estate is for the time
being insufficient for meeting those debts.

(4) Where by virtue of any charge under subsection (3) any
person surrenders any goods or effects to the trustee of a bank-
rupt’s estate or makes a payment to such a trustee, that person
ranks, in respect of the amount of the proceeds of the sale of
those goods or effects by the trustee or, as the case may be,
the amount of the payment, as a preferential creditor of the
bankrupt, except as against so much of the bankrupt’s estate as is
available for the payment of preferential creditors by virtue of
the surrender or payment.

(5 A landlord or other person to whom rent is payable is
not at any time after the discharge of a bankrupt entitled to
distrain upon any goods or effects comprised in the bankrupt’s
estate.

(6) Where in the case of any execution—
(@ a landlord is (apart from this section) entitled under
section 1 of the Landlord and Tenant Act 1709 or 1709 c. 18.
section 102 of the County Courts Act 1984 (claims 1984 c. 28.
for rent where goods seized in execution) to claim for
an amount not exceeding one year’s rent, and

H
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(b) the person against whom the execution is levied is
adjudged bankrupt before the notice of claim is served
on the sheriff or other officer charged with the execu-
tion,

the right of the landlord to claim under that section is res-
tricted to a right to claim for an amount not exceeding 6 months’
rent and does not extend to any rent payable in respect of a
period after the notice of claim is so served.

(7) Nothing in subsection (6) imposes any liability on a
sheriff or other officer charged with an execution to account to
the official receiver or the trustee of a bankrupt’s estate for any
sums paid by him to a landlord at any time before the sheriff
or other officer was served with notice of the bankruptcy order
in question.

But this subsection is without prejudice to the liability of
the landlord.

(8) Nothing in this Group of Parts affects any right to dis-
train otherwise than for rent ; and any such right is at any time
exercisable without restriction against property comprised in a
bankrupt’s estate, even if that right is expressed by any enact-
ment to be exercisable in like manner as a right to distrain
for rent.

(9) Any right to distrain against property comprised in a
bankrupt’s estate is exercisable notwithstanding that the property
has vested in the trustee.

(10) The provisions of this section are without prejudice to a
landlord’s right in a bankruptcy to prove for any bankruptcy
debt in respect of rent.

348.—(1) This section applies where—

(@) a bankruptcy order is made in respect of an individual
to whom another individual was an apprentice or ar-
ticled clerk at the time when the petition on which the
order was made was presented, and

(b) the bankrupt or the apprentice or clerk gives notice to
the trustee terminating the apprenticeship or articles.

(2) Subject to subsection (6) below, the indenture of appren-
ticeship or, as the case may be, the articles of agreement shall
be discharged with effect from the commencement of the bank-

ruptey.
(3) If any money has been paid by or on behalf of the ap-

prentice or clerk to the bankrupt as a fee, the trustee may,
on an application made by or on behalf of the apprentice or
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clerk, pay such sum to the apprentice or clerk as the trustee
thinks reasonable, having regard to—

(2) the amount of the fee,

(b) the proportion of the period in respect of which the
fee was paid that has been served by the apprentice
or clerk before the commencement of the bankruptcy,
and

(¢) the other circumstances of the case.

(4) The power of the trustee to make a payment under
subsection (3) has priority over his obligation to distribute the
bankrupt’s estate.

(5) Instead of making a payment under subsection (3), the
trustee may, if it appears to him expedient to do so on an
application made by or on behalf of the apprentice or clerk,
transfer the indenture or articles to a person other than the
bankrupt.

(6) Where a transfer is made under subsection (3), subsec-
tion (2) has effect only as between the apprentice or clerk and
the bankrupt.
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349.—(1) Subject as follows, a lien or other right to retain Unenforce-
possession of any of the books, papers or other records of a ability of liens
bankrupt is unenforceable to the extent that its enforcement °n books, etc.

would deny possession of any books, papers or other records
to the official receiver or the trustee of the bankrupt’s estate.

(2) Subsection (1) does not apply to a lien on documents
which give a title to property and are held as such.

CHAPTER VI
BANkKRUPTCY OFFENCES

Preliminary

350.—(1) Subject to section 360(3) below, this Chapter ap- Scheme of this
plies where the court has made a bankruptcy order on a bank- Chapter.

ruptcy petition.

(2) This Chapter applies whether or not the bankruptcy
order is annulled, but proceedings for an offence under this
Chapter shall not be instituted after the annulment.

(3) Without prejudice to his liability in respect of a subx
sequent bankruptcy, the bankrupt is not guilty of an offence
under this Chapter in respect of anything done after his dis-

H2
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charge ; but nothing in this Group of Parts prevents the in-
stitution of proceedings against a discharged bankrupt for an
offence committed before his discharge.

(4) It is not a defence in proceedings for an offence under
this Chapter that anything relied on, in whole or in part, as
constituting that offence was done outside England and Wales.

(5) Proceedings for an offence under this Chapter or under
the rules shall not be instituted except by the Secretary of State
or by or with the consent of the Director of Public Prose-
cutions.

(6) A person guilty of any offence under this Chapter is
liable to imprisonment or a fine, or both.

351. In the following provisions of this Chapter—

(a) references to property comprised in the bankrupt’s
estate or to property possession of which is required
to be delivered up to the official receiver or the trus-
tee of the bankrupt’s estate include any property which
would be such property if a notice in respect of it
were given under section 307 (after-acquired property)
or 308 (personal property and effects of bankrupt
having more than replacement value) ;

(b) “ the initial period ” means the period between the pre-
sentation of the bankruptcy petition and the com-
mencement of the bankruptcy ; and

(c) a reference to a number of months or years before
petition is to that period ending with the presentation
of the bankruptcy petition.

352. Where in the case of an offence under any provision of
this Chapter it is stated that this section applies, a person is
not guilty of the offence if he proves that, at the time of the
conduct constituting the offence, he had no intent to defraud or
to conceal the state of his affairs.

Wrongdoing by the bankrupt before and after bankruptcy

353.—-(1) The bankrupt is guilty of an offence if—

(@) he does not to the best of his knowledge and belief
disclose all the property comprised in his estate to the
official receiver or the trustee, or

(b) he does not inform the official receiver or the trustee
of any disposal of any property which but for the
disposal would be so comprised, stating how, when,
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to whom and for what consideration the property was  Part IX
disposed of.

(2) Subsection (1)(b) does not apply to any disposal in the
ordinary course of a business carried on by the bankrupt or to
any payment of the ordinary expenses of the bankrupt or his
family.

(3) Section 352 applies to this offence.

354.—(1) The bankrupt is guilty of an offence if— Concealment
(@) he does not deliver up possession to the official receiver of property.
or trustee, or as the official receiver or trustee may
direct, of such part of the property comprised in his
estate as is in his possession or under his control and
possession of which he is required by law so to deliver
up,
(b) he conceals any debt due to or from him or conceals
any property the value of which is not less than the
prescribed amount and possession of which he is re-
quired to deliver up to the official receiver or trustee,
or
(c) in the 12 months before petition, or in the initial period,
he did anything which would have been an offence
under paragraph (b) above if the bankruptcy order
had been made immediately before he did it.

Section 352 applies to this offence.

(2) The bankrupt is guilty of an offence if he removes, or in
the initial period removed, any property the value of which was
not less than the prescribed amount and possession of which he
has or would have been required to deliver up to the official
receiver or the trustee.

Section 352 applies to this offence.

(3) The bankrupt is guilty of an offence if he without reasog-
able excuse fails, on being required to do so by the official
receiver or the court—

(a) to account for the loss of any substantial part of his
property incurred in the 12 months before petition or
in the initial period, or

(b) to give a satisfactory explanation of the manner in
which such a loss was incurred.

355.—(1) The bankrupt is guilty of an offence if he does not Concealment
deliver up possession to the official receiver or the trustee, or °£b§,gl,‘s and
as the official receiver or trustee may direct, of all books, ?alls’iﬁcgﬁon,

H3
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ParTIX  papers and other records of which he has possession or control
and which relate to his estate or his affairs.

Section 352 applies to this offence.

(2) The bankrupt is guilty of an offence if—
(a) he prevents, or in the initial period prevented, the pro-
duction of any books, papers or records relating to
his estate or affairs ;

(b) he conceals, destroys, mutilates or falsifies, or causes
or permits the concealment, destruction, mutilation or
falsification of, any books, papers or other records
relating to his estate or affairs ;

() he makes, or causes or permits the making of, any false
entries in any book, document or record relating to his
estate or affairs ; or

(d) in the 12 months before petition, or in the initial period,
he did anything which would have been an offence
under paragraph (b) or (c) above if the bankruptcy
order had been made before he did it.

Section 352 applies to this offence.
(3) The bankrupt is guilty of an offence if—

(@) he disposes of, or alters or makes any omission in, or
causes or permits the disposal, altering or making of
any omission in, any book, document or record re-
lating to his estate or affairs, or

(b) in the 12 months before petition, or in the initial period,
he did anything which would have been an offence un-
der paragraph (a) if the bankruptcy order had been
made before he did it.

Section 352 applies to this offence.

False 356.—(1) The bankrupt is guilty of an offence if he makes
statements.  or has made any material omission in any statement made under
any provision in this Group of Parts and relating to his affairs.

Section 352 applies to this offence.
(2) The bankrupt is guilty of an offence if—

(@) knowing or believing that a false debt has been proved
by any person under the bankruptcy, he fails to inform
the trustee as soon as practicable ; or

(b) he attempts to account for any part of his property by
fictitious losses or expenses ; or

(c) at any meeting of his creditors in the 12 months before
petition or (whether or not at such a meeting) at any
time in the initial period, he did anything which would
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have been an offence under paragraph (b) if the bank-
ruptcy order had been made before he did it ; or

{(d) he is, or at any time has been, guilty of any false rep-
resentation or other fraud for the purpose of obtaining
the consent of his creditors, or any of them, to an
agreement with reference to his affairs or to his bank-
ruptcy.
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Part IX

357.—(1) The bankrupt is guilty of an offence if he makes or Fraudulent
causes to be made, or has in the period of 5 years ending with disposal of
the commencement of the bankruptcy made or caused to be Property-

made, any gift or transfer of, or any charge on, his property.
Section 352 applies to this offence.

(2) The reference to making a transfer of or charge on any
property includes causing or conniving at the levying of any
execution against that property.

(3) The bankrupt is guilty of an offence if he conceals or
removes, or has at any time before the commencement of the
bankruptcy concealed or removed, any part of his property after,
or within 2 months before, the date on which a judgment or
order for the payment of money has been obtained against him,
being a judgment or order which was not satisfied before the
commencement of the bankruptcy.

Section 352 applies to this offence.

358. The bankrupt is guilty of an offence if—

(@) he leaves, or attempts or makes preparations to leave,
England and Wales with any property the value of
which is not less than the prescribed amount and pos-
session of which he is required to deliver up to the
official receiver or the trustee, or

(b) in the 6 months before petition, or in the initial period,
he did anything which would have been an offence
under paragraph (a) if the bankruptcy order had been
made immediately before he did it.

Section 352 applies to this offence-

359.
months before petition, or in the initial period, he disposed of
any property which he had obtained on credit and, at the time
he disposed of it, had not paid for.

Section 352 applies to this offence.

H4

Absconding.

. . e Fraudulent
(1) The bankrupt is guilty of an offence if, in the 12 dealing WIilth

property
obtained on
credit.
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(2) A person is guilty of an offence if, in the 12 months before
petition or in the initial period, he acquired or received property
from the bankrupt knowing or believing—

(a) that the bankrupt owed money in respect of the prop-
erty, and

(b) that the bankrupt did not intend, or was unlikely to be
able, to pay the money he so owed.

(3) A person is not guilty of an offence under subsection (1)
or (2) if the disposal, acquisition or receipt of the property
was in the ordinary course of a business carried on by the
bankrupt at the time of the disposal, acquisition or receipt.

(4) In determining for the purposes of this section whether
any property is disposed of, acquired or received in the ordinary
course of a business carried on by the bankrupt, regard may be
had, in particular, to the price paid for the property.

(5) In this section references to disposing of property include
pawning or pledging it ; and references to acquiring or receiving
property shall be read accordingly.

360.—(1) The bankrupt is guilty of an offence if—

(a) either alone or jointly with any other person, he obtains
credit to the extent of the prescribed amount or more
without giving the person from whom he obtains it
the relevant information about his status ; or

(b) he engages (whether directly or indirectly) in any busi-
ness under a name other than that in which he was
adjudged bankrupt without disclosing to all persons
with whom he enters into any business transaction the
name in which he was so adjudged.

(2) The reference to the bankrupt obtaining credit includes
the following cases—

(a) where goods are bailed to him under a hire-purchase
agreement, or agreed to be sold to him under a con-
ditional sale agreement, and

(b) where he is paid in advance (whether in money or other-
wise) for the supply of goods or services.

(3) A person whose estate has been sequestrated in Scotland,
or who has been adjudged bankrupt in Northern Ireland, is
guilty of an offence if, before his discharge, he does anything
in England and Wales which would be an offence under sub-
section (1) if he were an undischarged bankrupt and the seques-
tration of his estate or the adjudication in Northern Ireland
were an adjudication under this Part.
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(4) For the purposes of subsection (1)(a), the relevant informa-  Part IX
tion about the status of the person in question is the information
that he is an undischarged bankrupt or, as the case may be,
that his estate has been sequestrated in Scotland and that he
has not been discharged.

361.—(1) Where the bankrupt has been engaged in any busi- Failure to keep
ness for any of the period of 2 years before petition, he is guilty proper

of an offence if he— %EZ?r‘:;gs of
(a) has not kept proper accounting records throughout that )

period and throughout any part of the initial period in
which he was so engaged, or

(b) has not preserved all the accounting records which he
has kept.

(2) The bankrupt is not guilty of an offence under subsection
(H—
(@) if his unsecured liabilities at the commencement of the
bankruptcy did not exceed the prescribed amount, or

(b) if he proves that in the circumstances in which he

carried on business the omission was honest and excus-
able.

(3) For the purposes of this section a person is deemed not to
have kept proper accounting records if he has not kept such
records as are necessary to show or explain his transactions and
financial position in his business, including—

(a) records containing entries from day to day, in sufficient
detail, of all cash paid and received,

(b) where the business involved dealings in goods, statements
of annual stock-takings, and

(c) except in the case of goods sold by way of retail trade
to the actual customer, records of all goods sold and
purchased showing the buyers and sellers in sufficient
detail to enable the goods and the buyers and sellers
to be identified.

(4) In relation to any such records as are mentioned in sub-
section (3), subsections (2)(d) and (3)(b) of section 355 apply with
the substitution of 2 years for 12 months.

362.—(1) The bankrupt is guilty of an offence if he has— Gambling.
(@) in the 2 years before petition, materially contributed to,
or increased the extent of, his insolvency by gambling
or by rash and hazardous speculations, or
(b) in the initial period, lost any part of his property by
gambling or by rash and hazardous speculations.
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{2) In determining for the purposes of this section whether any
speculations were rash and hazardous, the financial position of
the bankrupt at the time when he entered into them shall be
taken into consideration.

CHAPTER VII

Powsrs OF CourT IN BANKRUPTCY

363.—(1) Every bankruptcy is under the general control of
the court and, subject to the provisions in this Group of Parts,
the court has full power to decide all questions of priorities and
all other questions, whether of law or fact, arising in any bank-
ruptcy.

(2) Without prejudice to any other provision in this Group of
Parts, an undischarged bankrupt or a discharged bankrupt whose
estate is still being administered under Chapter IV of this Part
shall do all such things as he may be directed to do by the court
for the purposes of his bankruptcy or, as the case may be, the
administration of that estate.

(3) The official receiver or the trustee of a bankrupt’s estate
may at any time apply to the court for a direction under sub-
section (2).

(4) If any person without reasonable excuse fails to comply
with any obligation imposed on him by subsection (2), he is guilty
of a contempt of court and liable to be punished accordingly (in
addition to any other punishment to which he may be subject).

364.—(1) In the cases specified in the next subsection the court
may cause a warrant to be issued to a constable or prescribed
officer of the court—

(a) for the arrest of a debtor to whom a bankruptcy peti-
tion relates or of an undischarged bankrupt, or of a
discharged bankrupt whose estate is still being admin-
istered under Chapter IV of this Part, and

(b) for the seizure of any books, papers, records, money or
goods in the possession of a person arrested under the
warrant,

and may authorise a person arrested under such a warrant to
be kept in custody, and anything seized under such a warrant to
be held, in accordance with the rules, until such time as the
court may order.

(2) The powers conferred by subsection (1) are exercisable in

relation to a debtor or undischarged or discharged bankrupt
if, at any time after the presentation of the bankruptcy petition
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relating to him or the making of the bankruptcy order against
him, it appears to the court—

(@) that there are reasonable grounds for believing that he
has absconded, or is about to abscond, with a view
to avoiding or delaying the payment of any of his
debts or his appearance to a bankruptcy petition or to
avoiding, delaying or disrupting any proceedings in
bankruptcy against him or any examination of his
affairs, or

(b) that he is about to remove his goods with a view to
preventing or delaying possession being taken of them
by the official receiver or the trustee of his estate, or

(c) that there are reasonable grounds for believing that he
has concealed or destroyed, or is about to conceal or
destroy, any of his goods or any books, papers or
records which might be of use to his creditors in the
course of his bankruptcy or in connection with the
administration of his estate, or

(d) that he has, without the leave of the official receiver or
the trustee of his estate, removed any goods in his
possession which exceed in value such sum as may be
prescribed for the purposes of this paragraph, or

(e) that he has failed, without reasonable excuse, to attend
any examination ordered by the court.
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ParT IX

365.—(1) At any time after a bankruptcy order has been Seizure of
made, the court may, on the application of the official receiver bankrupt’s
or the trustee of the bankrupt’s estate, issue a warrant authoris- Property.

ing the person to whom it is directed to seize any property
comprised in the bankrupt’s estate which is, or any books,
papers or records relating to the bankrupt’s estate or affairs
which are, in the possession or under the control of the bank-
rupt or any other person who is required to deliver the pro-
perty, books, papers or records to the official receiver or trustee.

(2) Any person executing a warrant under this section may,
for the purpose of seizing any property comprised in the bank-
rupt’s estate or any books, papers or records relating to the
bankrupt’s estate or affairs, break open any premises where
the bankrupt or anything that may be seized under the warrant
is or is believed to be and any receptacle of the bankrupt which
contains or is believed to contain anything that may be so
seized.

(3) If, after a bankruptcy order has been made, the court is
satisfied that any property comprised in the bankrupt’s estate is,

or any books, papers or records relating to the bankrupt’s estate
or affairs are, concealed in any premises not belonging to him,
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it may issue a warrant authorising any constable or prescribed
officer of the court to search those premises for the property,
books, papers or records.

(4) A warrant under subsection (3) shall not be executed
except in the prescribed manner and in accordance with its
terms.

366.—(1) At any time after a bankruptcy order has been
made the court may, on the application of the official receiver

-or the trustee of the bankrupt’s estate, summon to appear

before it—
(a) the bankrupt or the bankrupt’s spouse or former spouse,

(b) any person known or believed to have any property
comprised in the bankrupt’s estate in his possession
or to be indebted to the bankrupt,

(c) any person appearing to the court to be able to give
information concerning the bankrupt or the bankrupt’s
dealings, affairs or property.

The court may require any such person as is mentioned in
paragraph (b) or (c¢) to submit an affidavit to the court con-
taining an account of his dealings with the bankrupt or to
produce any documents in his possession or under his control
relating to the bankrupt or the bankrupt’s dealings, affairs or
property.

(2) Without prejudice to section 364, the following applies in
a case where—

(@) a person without reasonable excuse fails to appear
before the court when he is summoned to do so under
this section, or

(b) there are reasonable grounds for believing that a person
has absconded, or is about to abscond, with a view
to avoiding his appearance before the court under this
section.

(3) The court may, for the purpose of bringing that person
and anything in his possession before the court, cause a warrant
to be issued to a constable or prescribed officer of the court—

(@) for the arrest of that person, and

(b) for the seizure of any books, papers, records, money
or goods in that person’s possession.

(4) The court may authorise a person arrested under such
a warrant to be kept in custody, and anything seized under such
a warrant to be held, in accordance with the rules, until that
person is brought before the court under the warrant or until
such other time as the court may order.
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367.—(1) If it appears to the court, on consideration of any ParrIX
evidence obtained under section 366 or this section, that any Court’s
person has in his possession any property comprised in the bank- enforcement
rupt’s estate, the court may, on the application of the official powers under
receiver or the trustee of the bankrupt’s estate, order that person % 366.
to deliver the whole or any part of the property to the official
receiver or the trustee at such time, in such manner and on
such terms as the court thinks fit.

(2) If it appears to the court, on consideration of any evidence
obtained under section 366 or this section, that any person is
indebted to the bankrupt, the court may, on the application of
the official receiver or the trustee of the bankrupt’s estate, order
that person to pay to the official receiver or trustee, at such
time and in such manner as the court may direct, the whole
or part of the amount due, whether in full discharge of the
debt or otherwise as the court thinks fit.

(3) The court may, if it thinks fit, order that any person who
if within the jurisdiction of the court would be liable to be
summoned to appear before it under section 366 shall be
examined in any part of the United Kingdom where he may
be for the time being, or in any place outside the United King-
dom.

(4) Any person who appears or is brought before the court
under section 366 or this section may be examined on oath,
either orally or by interrogatories, concerning the bankrupt
or the bankrupt’s dealings, affairs and property.

368. Sections 366 and 367 apply where an interim receiver Provision
has been appointed under section 286 as they apply where a corresponding
bankruptcy order has been made, as if— ;gt:r i3n616’ where
(a) references to the official receiver or the trustee were to receiver

the interim receiver, and appointed.

(b) references to the bankrupt and to his estate were (re-
spectively) to the debtor and his property.

369.—(1) For the purposes of an examination under section Order for
290 (public examination of bankrupt) or proceedings under sec- Production of
tions 366 to 368, the court may, on the application of the ?ﬁ:‘;’é‘i‘g‘tzﬁe
official receiver or the trustee of the bankrupt’s estate, order an '
inland revenue official to produce to the court—

(@) any return, account or accounts submitted (whether
before or after the commencement of the bankruptcy)
by the bankrupt to any inland revenue official,

(b) any assessment or determination made (whether before
or after the commencement of the bankruptcy) in
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relation to the bankrupt by any inland revenue official,
or

(c) any correspondence (whether before or after the com-
mencement of the bankruptcy) between the bankrupt
and any inland revenue official.

(2) Where the court has made an order under subsection (1}
for the purposes of any examination or proceedings, the court
may, at any time after the document to which the order relates
is produced to it, by order authorise the disclosure of the docu-
ment, or of any part of its contents, to the official receiver,
the trustee of the bankrupt’s estate or the bankrupt’s creditors.

(3) The court shall not address an order under subsection
(1) to an inland revenue official unless it is satisfied that that
official is dealing, or has dealt, with the affairs of the bank-
rupt.

(4) Where any document to which an order under subsection
(1) relates is not in the possession of the official to whom the
order is addressed, it is the duty of that official to take all
reasonable steps to secure possession of it and, if he fails to do
80, to report the reasons for his failure to the court.

(5) Where any document to which an order under subsection
(1) relates is in the possession of an inland revenue official other
than the one to whom the order is addressed, it is the duty of the
official in possession of the document, at the request of the
official to whom the order is addressed, to deliver it to the official
making the request.

(6) In this section “inland revenue official” means any
inspector or collector of taxes appointed by the Commissioners
of Inland Revenue or any person appointed by the Commis-
sioners to serve in any other capacity.

(7) This section does not apply for the purposes of an
examination under sections 366 and 367 which takes place by
virtue of section 368 (interim receiver).

376.—(1) The court may, on an application under this section,
appoint any person to be the special manager—
(a) of a bankrupt’s estate, or
(b) of the business of an undischarged bankrupt, or

(c) of the property or business of a debtor in whose case
the official receiver has been appointed interim receiver
under section 286.
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(2) An application under this section may be made by the ParrIX
official receiver or the trustee of the bankrupt’s estate in any
case where it appears to the official receiver or trustee that the
nature of the estate, property or business, or the interests of
the creditors generally, require the appointment of another
person to manage the estate, property or business.

(3) A special manager appointed under this section has such
powers as may be entrusted to him by the court.

(4) The power of the court under subsection (3) to entrust
powers to a special manager includes power to direct that any
provision in this Group of Parts that has effect in relation to
the official receiver, interim receiver or trustee shall have the
like effect in relation to the special manager for the purposes
of the carrying out by the special manager of any of the func-
tions of the official receiver, interim receiver or trustee.

(5) A special manager appointed under this section shall—
(a) give such security as may be prescribed,
(b) prepare and keep such accounts as may be prescribed,
and
(c) produce those accounts in accordance with the rules to

the Secretary of State or to such other persons as may
be prescribed.

371.—(1) Where a bankruptcy order has been made, the court Re-direction of

may from time to time, on the application of the official receiver bankrupt’s

or the trustee of the bankrupt’s estate, order the Post Office to letters, etc.
re-direct and send or deliver to the official receiver or trustee

or otherwise any postal packet (within the meaning of the Post 1953 c. 36,
Office Act 1953) which would otherwise be sent or delivered

by them to the bankrupt at such place or places as may be

specified in the order.

(2) An order under this section has effect for such period, not
exceeding 3 months, as may be specified in the order.

Part X

INDIVIDUAL INSOLVENCY: GENERAL PROVISIONS

372.—(1) This section applies where on any day (““ the relevant Supplies of
day ”)— gf\s, water,
(@) a bankruptcy order is made against an individual or an clectricity, etc.
interim receiver of an individual’s property is appointed,
or
(b) a voluntary arrangement proposed by an individual is
approved under Part VIII, or
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PArT X (¢) a deed of arrangement is made for the benefit of an indi-
vidual’s creditors ;
and in this section ¢ the office-holder ”” means the official receiver,
the trustee in bankruptcy, the interim receiver, the supervisor
of the voluntary arrangement or the trustee under the deed of
arrangement, as the case may be.

(2) If a request falling within the next subsection is made
for the giving after the relevant day of any of the supplies men-
tioned in subsection (4), the supplier—

(@) may make it a condition of the giving of the supply that
the office-holder personally guarantees the payment
of any charges in respect of the supply, but

(b) shall not make it a condition of the giving of the
supply, or do anything which has the effect of making
it a condition of the giving of the supply, that any
outstanding charges in respect of a supply given to the
individual before the relevant day are paid.

(3) A request falls within this subsection if it is made—
(@ by or with the concurrence of the office-holder, and
(b) for the purposes of any business which is or has been
carried on by the individual, by a firm or partnership
of which the individual is or was a member, or by an
agent or manager for the individual or for such a firm
or partnership.

(4) The supplies referred to in subsection (2) are—
(@) a public supply of gas,
(b) a supply of electricity by an Electricity Board,
(c) a supply of water by statutory water undertakers,

(d) a supply of telecommunication services by a public
telecommunications operator.

. (5) The following applies to expressions used in subsection
@)—
(@) ** public supply of gas ” means a supply of gas by the
British Gas Corporation or a public gas supplier within
1986 c. 44. the meaning of Part I of the Gas Act 1986 ;
1983 c. 25. (b) “ Electricity Board ” means the same as in the Energy
Act 1983 ; and

(c) “ telecommunication services” and “ public telecom-

1984 c. 12, munications operator ” mean the same as in the Tele-

communications Act 1984, except that the former does

not include services consisting in the conveyance of

programmes included in cable programme services

1984 c. 46. (within the meaning of the Cable and Broadcasting Act
1984).
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373.—(1) The High Court and the county courts have juris« ParTX
diction throughout England and Wales for the purposes of the Jurisdiction in

Parts in this Group. _relatlion tto
msolven

(2) For the purposes of those Parts, a county court has, in individuals.
addition to its ordinary jurisdiction, all the powers and juris-
diction of the High Court; and the orders of the court may
be enforced accordingly in the prescribed manner.

(3) Jurisdiction for the purposes of those Parts is exercised—

(@) by the High Court in relation to the proceedings which,
in accordance with the rules, are allocated to the
London insolvency district, and

(b) by each county court in relation to the proceedings
which are so allocated to the insolvency district of that
court.

(4) Subsection (3) is without prejudice to the transfer of pro-
ceedings from one court to another in the manner prescribed
by the rules; and nothing in that subsection invalidates any
proceedings on the grounds that they were initiated or continued
in the wrong court.

374.—(1) The Lord Chancellor may by order designate the Insolvency
areas which are for the time being to be comprised, for the districts.
purposes of the Parts in this Group, in the London insolvency
district and the insolvency district of each county court; and
an order under this section may—

(@) exclude any county court from having jurisdiction for
the purposes of those Parts, or

(b) confer jurisdiction for those purposes on any county
court which has not previously had that jurisdiction.

(2) An order under this section may contain such incidental,
supplemental and transitional provisions as may appear to the
Lord Chancellor necessary or expedient.

(3) An order under this section shall be made by statutory
instrument and, after being made, shall be laid before each
House of Parliament.

(4) Subject to any order under this section—

(a) the district which, immediately before the appointed
day, is the London bankruptcy district becomes, on
that day, the London insolvency district ;

(b) any district which immediately before that day is the
bankruptcy district of a county court becomes, on that
day, the insolvency district of that court, and



222

Part X

Appeals etc.

from courts
exercising
insolvency
jurisdiction.

Time-limits.

Formal
defects.

Exemption
from stamp
duty.

c.45 Insolvency Act 1986

(¢) any county court which immediately before that day
is excluded from having jurisdiction in bankruptcy is
excluded, on and after that day, from having juris-
diction for the purposes of the Parts in this Group.

375.—(1) Every court having jurisdiction for the purposes of
the Parts in this Group may review, rescind or vary any order
made by it in the exercise of that jurisdiction.

(2) An appeal from a decision made in the exercise of juris-
diction for the purposes of those Parts by a county court or by
a registrar in bankruptcy of the High Court lies to a single
judge of the High Court ; and an appeal from a decision of that
judge on such an appeal lies, with the leave of the judge or of
the Court of Appeal, to the Court of Appeal.

(3) A county court is not, in the exercise of its jurisdiction
for the purposes of those Parts, to be subject to be restrained
by the order of any other court, and no appeal lies from its
decision in the exercise of that jurisdiction except as provided
by this section.

376. Where by any provision in this Group of Parts or by
the rules the time for doing anything is limited, the court may
extend the time, either before or after it has expired, on such
terms, if any, as it thinks fit.

377. The acts of a person as the trustee of a bankrupt’s estate
or as a special manager, and the acts of the creditors’ com-
mittee established for any bankruptcy, are valid notwithstanding
any defect in the appointment, election or qualifications of the
trustee or manager or, as the case may be, of any member of
the committee.

378. Stamp duty shall not be charged on—

(@) any document, being a deed, conveyance, assignment,
surrender, admission or other assurance relating solely
to property which is comprised in a bankrupt’s estate
and which, after the execution of that document, is
or remains at law or in equity the property of the
bankrupt or of the trustee of that estate,

(b) any writ, order, certificate or other instrument relating
solely to the property of a bankrupt or to any bank-
ruptcy proceedings.
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379. As soon as practicable after the end of 1986 and each  Parr X
subsequent calendar year, the Secretary of State shall prepare Annualreport.
and lay before each House of Parliament a report about the
operation during that year of so much of this Act as is com-
prised in this Group of Parts, and about proceedings in the
course of that year under the Deeds of Arrangement Act 1914. 1914 c. 47.

ParT XI

INTERPRETATION FOR SECOND GROUP OF PARTS

380. The next five sections have effect for the interpretation Introductory.
of the provisions of this Act which are comprised in this Group
of Parts; and where a definition is provided for a particular
expression, it applies except so far as the context otherwise
requires.

381.—(1) “ Bankrupt ” means an individual who has been * Bankrupt *
adjudged bankrupt and, in relation to a bankruptcy order, it and associated
means the individual adjudged bankrupt by that order. terminology.

(2) “ Bankruptcy order” means an order adjudging an in-
dividual bankrupt.

(3) “ Bankruptcy petition ” means a petition to the court for
a bankruptcy order.

382.—(1) “ Bankruptcy debt”, in relation to a bankrupt, * Bankruptcy
means (subject to the next subsection) any of the following— debt ", etc.
(a) any debt or liability to which he is subject at the
commencement of the bankruptcy,

(b) any debt or liability to which he may become subject
after the commencement of the bankruptcy (including
after his discharge from bankruptcy) by reason of any
obligation incurred before the commencement of the
bankruptcy,

(c) any amount specified in pursuance of section 39(3)(c)
of the Powers of Criminal Courts Act 1973 in any 1973 c. 62.
criminal bankruptcy order made against him before
the commencement of the bankruptcy, and

(d) any interest provable as mentioned in section 322(2) in
Chapter IV of Part IX.

(2) In determining for the purposes of any provision in this
Group of Parts whether any lLiability in tort is a bankruptcy
debt, the bankrupt is deemed to become subject to that liability
by reason of an obligation incurred at the time when the cause
of action accrued.
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(3) For the purposes of references in this Group of Parts to
a debt or liability, it is immaterial whether the debt or liability
is present or future, whether it is certain or contingent or
whether its amount is fixed or liquidated, or is capable of being
ascertained by fixed rules or as a matter of opinion ; and refer-
ences in this Group of Parts to owing a debt are to be read
accordingly.

(4) In this Group of Parts, except in so far as the context
otherwise requires, “ liability ” means (subject to subsection (3)
above) a liability to pay money or money’s worth, including any
liability under an enactment, any liability for breach of trust,
any liability in contract, tort or bailment and any liability arising
out of an obligation to make restitution.

383.—(1) “ Creditor "—

(@ in relation to a bankrupt, means a person to whom any
of the bankruptcy debts is owed (being, in the case of
an amount falling within paragraph (c) of the definition
in section 382(1) of “ bankruptcy debt *, the person in
respect of whom that amount is specified in the crimin-
al bankruptcy order in question), and

(b) in relation to an individual to whom a bankruptcy
petition relates, means a person who would be a
creditor in the bankruptcy if a bankruptcy order were
made on that petition.

(2) Subject to the next two subsections and any provision of
the rules requiring a creditor to give up his security for the
purposes of proving a debt, a debt is secured for the purposes
of this Group of Parts to the extent that the person to whom the
debt is owed holds any security for the debt (whether a mort-
gage, charge, lien or other security) over any property of the
person by whom the debt is owed.

(3) Where a statement such as is mentioned in section 269(1)
(@) in Chapter I of Part IX has been made by a secured creditor
for the purposes of any bankruptcy petition and a bankruptcy
order is subsequently made on that petition, the creditor is
deemed for the purposes of the Parts in this Group to have
given up the security specified in the statement.

(4) In subsection (2) the reference to a security does not in-
clude a lien on books, papers or other records, except to the
extent that they consist of documents which give a title to
property and are held as such.

384.—(1) Subject to the next subsection, “ prescribed ” means
prescribed by the rules; and “the rules” means rules made
under section 412 in Part XV.
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(2) References in this Group of Parts to the amount pres- Part XI
cribed for the purposes of any of the following provisions—

section 273 ;

section 346(3) ;

section 354(1) and (2);

section 358 ;

section 360(1) ;

section 361(2) ; and

section 364(2)(d),
and references in those provisions to the prescribed amount are
to be read in accordance with section 418 in Part XV and
orders made under that section.

(1) The following definitions have effect— Miscellaneous

385. o
definitions.

“ the court”, in relation to any matter, means the court
to which, in accordance with section 373 in Part X and
the rules, proceedings with respect to that matter are
allocated or transferred ;

“ creditor’s petition ” means a bankruptcy petition under
section 264(1)(a) ;
“ criminal bankruptcy order ” means an order under section
39(1) of the Powers of Criminal Courts Act 1973; 1973 c. 62.

“debt” is to be construed in accordance with section
382(3);
“ the debtor ”—
(a) in relation to a proposal for the purposes of
Part VIII, means the individual making or intend-
ing to make that proposal, and
(b) in relation to a bankruptcy petition, means
the individual to whom the petition relates ;

“ debtor’s petition ” means a bankruptcy petition presented
by the debtor himself under section 264(1)(b) ;

“ dwelling house ” includes any building or part of a
building which is occupied as a dwelling and any
yard, garden, garage or outhouse belonging to the
dwelling house and occupied with it ;

“estate ”, in relation to a bankrupt is to be construed in
accordance with section 283 in Chapter II of Part IX ;

“family ”, in relation to a bankrupt, means the persons
(if any) who are living with him and are dependent
on him ;

“secured ” and related expressions are to be construed in
accordance with section 383 ; and

‘“ the trustee ”, in relation to a bankruptcy and the bank-
rupt, means the trustee of the bankrupt’s estate.
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PART XI (2) References in this Group of Parts to a person’s affairs
include his business, if any.

THE THIRD GROUP OF PARTS
MISCELLANEOUS MATTERS BEARING ON BOTH COMPANY AND
INDIVIDUAL INSOLVENCY ; GENERAL INTERPRETATION ;
FINAL PROVISIONS

Part XII

PREFERENTIAL DEBTS IN COMPANY AND
INDIVIDUAL INSOLVENCY

Categories of 386.—(1) A reference in this Act to the preferential debts of

preferential & company or an individual is to the debts listed in Schedule 6

debts. to this Act (money owed to the Inland Revenue for income tax
deducted at source ; VAT, car tax, betting and gaming duties ;
social security and pension scheme contributions ; remuneration
etc. of employees) ; and references to preferential creditors are
to be read accordingly.

(2) In that Schedule “ the debtor ” means the company or the
individual concerned.

1975 c. 60. (3) Schedule 6 is to be read with Schedule 3 to the Social
Security Pensions Act 1975 (occupational pension scheme con-
tributions).

“The 387.—(1) This section explains references in Schedule 6 to

relevant the relevant date (being the date which determines the existence

date ", and amount of a preferential debt).

(2) For the purposes of section 4 in Part I (meetings to con-
sider company voluntary arrangement), the relevant date in
relation to a company which is not being wound up is—

(a) where an administration order is in force in relation
to the company, the date of the making of that order,
and

(b) where no such order has been made, the date of the
approval of the voluntary arrangement.

(3) In relation to a company which is being wound up, the
following applies—

(@) if the winding up is by the court, and the winding-up
order was made immediately upon the discharge of an
administration order, the relevant date is the date of
the making of the administration order ;
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(b) if the case does not fall within paragraph (a) and the
company—
(i) is being wound up by the court, and
(ii) had not commenced to be wound up volun-
tarily before the date of the making of the winding-up
order,
the relevant date is the date of the appointment (or
first appointment) of a provisional liquidator or, if no
such appointment has been made, the date of the
winding-up order ;
(¢) if the case does not fall within either paragraph (a) or
(b), the relevant date is the date of the passing of the
resolution for the winding up of the company.

(4) In relation to a company in receivership (where section
40 or, as the case may be, section 59 applies), the relevant date
is—

(@) in England and Wales, the date of the appointment
of the receiver by debenture-holders, and

(b) in Scotland, the date of the appointment of the receiver
under section 53(6) or (as the case may be) 54(5).

(5) For the purposes of section 258 in Part VIII (individual
voluntary arrangements), the relevant date is, in relation to a
debtor who is not an undischarged bankrupt, the date of the
intet}'m order made under section 252 with respect to his pro-
posal.

(6) In relation to a bankrupt, the following applies—

(@) where at the time the bankruptcy order was made
there was an interim receiver appointed under section
286, the relevant date is the date on which the interim
receiver was first appointed after the presentation of
the bankruptcy petition ;

(b) otherwise, the relevant date is the date of the making
of the bankruptcy order.

Part XIII
INSOLVENCY PRACTITIONERS AND THEIR QUALIFICATION

Restrictions on unqualified persons acting as liquidator, trustee
in bankruptcy, etc.
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388.—(1) A person acts as an insolvency practitioner in rela- Meaning of

tion to a company by acting—

*“ act as
insolvency

(@) as its liquidator, provisional liquidator, administrator or practitioner *

administrative receiver, or
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ParT XIII (b) as supervisor of a voluntary arrangement approved by
it under Part 1.

(2) A person acts as an insolvency practitioner in relation to
an individual by acting—

(@) as his trustee in bankruptcy or interim receiver of his
property or as permanent or interim trustee in the se-
questration of his estate ; or

(b) as trustee under a deed which is a deed of arrangement
made for the benefit of his creditors or, in Scotland, a
trust deed for his creditors ; or

(c) as supervisor of a voluntary arrangement proposed
by him and approved under Part VIII; or

(d) in the case of a deceased individual to the administra-
tion of whose estate this section applies by virtue of
an order under section 421 (application of provisions
of this Act to insolvent estates of deceased persons),
as administrator of that estate.

(3) References in this section to an individual include, except
in so far as the context otherwise requires, references to a part-
nership and to any debtor within the meaning of the Bankruptcy

1985 c. 66. (Scotland) Act 1985.

(4) In this section—

“ administrative receiver ” has the meaning given by sec-
tion 251 in Part VII ;

“ company ” means a company within the meaning given by
section 735(1) of the Companies Act or a company
which may be wound up under Part V of this Act (un-
registered companies) ; and

(13

“interim trustee” and “ permanent trustee” mean the
same as in the Bankruptcy (Scotland) Act 1985.

(5) Nothing in this section applies to anything done by the
official receiver.

Actingwithout ~ 389.—(1) A person who acts as an insolvency practitioner in
quallffficatlon relation to a company or an individual at a time when he is not
anoftence.  gyalified to do so is liable to imprisonment or a fine, or to both.

(2) This section does not apply to the official receiver.

The requisite qualification, and the means of obtaining it

Persons not 390.—(1) A person who is not an individual is not qualified

qualified to act to act as an insolvency practitioner.
as insolvency
practitioners.
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(2) A person is not qualified to act as an insolvency prac-
titioner at any time unless at that time—

(@) he is authorised so to act by virtue of membership of a
professional body recognised under section 391 below,
being permitted so to act by or under the rules of that
body, or

(b) he holds an authorisation granted by a competent auth-
ority under section 393.

(3) A person is not qualified to act as an insolvency practi-
tioner in relation to another person at any time unless—
(a) there is in force at that time security or, in Scotland,
caution for the proper performance of his functions, and
(b) that security or caution meets the prescribed require-
ments with respect to his so acting in relation to that
other person.

(4) A person is not qualified to act as an insolvency practi-
tioner at any time if at that time—

(a) he has been adjudged bankrupt or sequestration of his
estate has been awarded and (in either case) he has not
been discharged,

(b) he is subject to a disqualification order made under the
Company Directors Disqualification Act 1986, or

(¢) he is a patient within the meaning of Part VII of the
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1986 c. 46.

Mental Health Act 1983 or section 125(1) of the Mental 1983 c. 20.

Health (Scotland) Act 1984.

391.

1984 c. 36.

(1) The Secretary of State may by order declare a body Recognised

which appears to him to fall within subsection (2) below to be a professional

recognised professional body for the purposes of this section.

(2) A body may be recognised if it regulates the practice of a
profession and maintains and enforces rules for securing that
such of its members as are permitted by or under the rules to act
as insolvency practitioners—

(a) are fit and proper persons so to act, and

(b) meet acceptable requirements as to education and prac-
tical training and experience.

(3) References to members of a recognised professional body
are to persons who, whether members of that body or not, are
subject to its rules in the practice of the profession in question.

The reference in section 390(2) above to membership of a pro-
fessional body recognised under this section is to be read accor-
dingly.

bodies.
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(4) An order made under subsection (1) in relation to a pro-
fessional body may be revoked by a further order if it appears
to the Secretary of State that the body no longer falls within
subsection (2).

(5) An order of the Secretary of State under this section has
effect from such date as is specified in the order ; and any such
order revoking a previous order may make provision whereby
members of the body in question continue to be treated as
authorised to act as insolvency practitioners for a specified period
after the revocation takes effect.

392.—(1) Application may be made to a competent authority
for authorisation to act as an insolvency practitioner.

(2) The competent authorities for this purpose are—

(@) in relation to a case of any description specified in dir-
ections given by the Secretary of State, the body or
person so specified in relation to cases of that descrip-
tion, and

(b) in relation to a case not falling within paragraph (a), the
Secretary of State.

(3) The application—
(a) shall be made in such manner as the competent auth-
ority may direct,
(b) shall contain or be accompanied by such information

as that authority may reasonably require for the pur-
pose of determining the application, and

(c) shall be accompanied by the prescribed fee ;

and the authority may direct that notice of the making of the
application shall be published in such manner as may be speci-
fied in the direction.

(4) At any time after receiving the application and before de-
termining it the authority may require the applicant to furnish
additional information.

(5) Directions and requirements given or imposed under sub-
section (3) or (4) may differ as between different applications.

(6) Any information to be furnished to the competent auth-
ority under this section shall, if it so requires, be in such form
or verified in such manner as it may specify.

(7) An application may be withdrawn before it is granted or
refused.

(8) Any sums received under this section by a competent auth-
ority other than the Secretary of State may be retained by the
authority ; and any sums so received by the Secretary of State
shall be paid into the Consolidated Fund.
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393.—(1) The competent authority may, on an application Parr XIII
duly made in accordance with section 392 and after being fur- Grant, refusal
nished with all such information as it may require under that a?d withdrawal

A . : O.
section, grant or refuse the application. outhorisation.

(2) The authority shall grant the application if it appears to
it from the information furnished by the applicant and having
regard to such other information, if any, as it may have—

(a) that the applicant is a fit and proper person to act as
an insolvency practitioner, and

(b) that the applicant meets the prescribed requirements
with respect to education and practical training and
experience.

(3) An authorisation granted under this section, if not pre-
viously withdrawn, continues in force for such period not exceed-
ing the prescribed maximum as may be specified in the auth-
orisation.

(4) An authorisation so granted may be withdrawn by the
competent authority if it appears to it—
(a) that the holder of the authorisation is no longer a fit
and proper person to act as an insolvency practitioner,
or

(b) without prejudice to paragraph (a), that the holder—
(i) has failed to comply with any provision of this
Part or of any regulations made under this Part
or Part XV, or

(i) in purported compliance with any such pro-
vision, has furnished the competent authority with
false, inaccurate or misleading information.

(5) An authorisation granted under this section may be with-
drawn by the competent authority at the request or with the
consent of the holder of the authorisation.

394.—(1) Where a competent authority grants an authorisa- Notices.
tion under section 393, it shall give written notice of that fact
to the applicant, specifying the date on which the authorisation
takes effect.

(2) Where the authority proposes to refuse an application,
or to withdraw an authorisation under section 393(4), it shall give
the applicant or holder of the authorisation written notice of
its intention to do so, setting out particulars of the grounds on
which it proposes to act.
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(3) In the case of a proposed withdrawal the notice shall state
the date on which it is proposed that the withdrawal should take
effect.

(4) A notice under subsection (2) shall give particulars of the

rights exercisable under the next two sections by a person on
whom the notice is served.

395.—(1) A person on whom a notice is served under section
394(2) may within 14 days after the date of service make written
representations to the competent authority.

(2) The competent authority shall have regard to any repre-
sentations so made in determining whether to refuse the appli-
cation or withdraw the authorisation, as the case may be.

396.—(1) The Insolvency Practitioners Tribunal (“the Tri-
bunal ) continues in being; and the provisions of Schedule 7
apply to it.

(2) Where a person is served with a notice under section
394(2), he may—
(a) at any time within 28 days after the date of service
of the notice, or
(b) at any time after the making by him of representations
under section 395 and before the end of the period of
28 days after the date of the service on him of a
notice by the competent authority that the authority
does not propose to alter its decision in consequence of
the representations,
give written notice to the authority requiring the case to be
referred to the Tribunal.

(3) Where a requirement is made under subsection (2), then,
unless the competent authority—

(@) has decided or decides to grant the application or, as
the case may be, not to withdraw the authorisation,
and

(b) within 7 days after the date of the making of the
requirement, gives written notice of that decision to the
person by whom the requirement was made,

it shall refer the case to the Tribunal.

397.—(1) On a reference under section 396 the Tribunal
shall—

(a) investigate the case, and
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(b) make a report to the competent authority stating what Parr XIII
would in their opinion be the appropriate decision in
the matter and the reasons for that opinion,

and it is the duty of the competent authority to decide the matter
accordingly.

(2) The Tribunal shall send a copy of the report to the appli-
cant or, as the case may be, the holder of the authorisation ; and
the competent authority shall serve him with a written notice
of the decision made by it in accordance with the report.

(3) The competent authority may, if he thinks fit, publish the
report of the Tribunal.

398. Where in the case of any proposed refusal or withdrawal Refusal or

of an authorisation either— ;vvglﬁgﬁtwal
(a) the period mentioned in section 396(2)(a) has expired reference to

without the making of any requirement under that sub- Tribunal.
section or of any representations under section 395, or

(b) the competent authority has given a notice such as is
mentioned in section 396(2)(b) and the period so men-
tioned has expired without the making of any such
requirement,

the competent authority may give written notice of the refusal
or withdrawal to the person concerned in accordance with the
proposal in the notice given under section 394(2).

ParT XIV
PuBLICc ADMINISTRATION (ENGLAND AND WALES)
Official Receivers

399.—(1) For the purposes of this Act the official receiver, in Appointment,
relation to any bankruptcy or winding up, is any person who by etc. of official
virtue of the following provisions of this section or section 401 FeCeIVers.
below is authorised to act as the official receiver in relation to
that bankruptcy or winding up.

(2) The Secretary of State may (subject to the approval of the
Treasury as to numbers) appoint persons to the office of official
receiver, and a person appointed to that office (whether under
this section or section 70 of the Bankruptcy Act 1914)— 1914 c. 59.

(a) shall be paid out of money provided by Parliament such
salary as the Secretary of State may with the concur-
rence of the Treasury direct,

(b) shall hold office on such other terms and conditions as
the Secretary of State may with the concurrence of the
Treasury direct, and
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(¢) may be removed from office by a direction of the Secre-
tary of State.

(3) Where a person holds the office of official receiver, the
Secretary of State shall from time to time attach him either to
the High Court or to a county court having jurisdiction for the
purposes of the second Group of Parts of this Act.

(4) Subject to any directions under subsection (6) below, an
official receiver attached to a particular court is the person
authorised to act as the official receiver in relation to every
bankruptcy or winding up falling within the jurisdiction of that
court.

(5) The Secretary of State shall ensure that there is, at all times,
at least one official receiver attached to the High Court and at
least one attached to each county court having jurisdiction for
the purposes of the second Group of Parts ; but he may attach
the same official receiver to two or more different courts.

(6) The Secretary of State may give directions with respect to
the disposal of the business of official receivers, and such direc-
tions may, in particular—

(@) authorise an official receiver attached to one court to
act as the official receiver in relation to any case or
description of cases falling within the jurisdiction of
another court ;

(b) provide, where there is more than one official receiver
authorised to act as the official receiver in relation to
cases falling within the jurisdiction of any court, for
the distribution of their business between or among
themselves.

(7) A person who at the coming into force of section 222 of
the Insolvency Act 1985 (replaced by this section) is an official
receiver attached to a court shall continue in office after the
coming into force of that section as an official receiver attached
to that court under this section.

469.—(1) In addition to any functions conferred on him by
this Act, a person holding the office of official receiver shall
carry out such other functions as may from time to time be con-
ferred on him by the Secretary of State.

(2) In the exercise of the functions of his office a person
holding the office of official receiver shall act under the general
directions of the Secretary of State and shall also be an officer
of the court in relation to which he exercises those functions.
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(3) Any property vested in his official capacity in a person
holding the office of official receiver shall, on his dying, ceas-
ing to hold office or being otherwise succeeded in relation to the
bankruptcy or winding up in question by another official receiver,
vest in his successor without any conveyance, assignment Or
transfer.
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401.—(1) The Secretary of State may, if he thinks it ex- Deputy official
pedient to do so in order to facilitate the disposal of the busi- receivers and

ness of the official receiver attached to any court, appoint an ®

officer of his department to act as deputy to that official receiver.

(2) Subject to any directions given by the Secretary of State
under section 399 or 400, a person appointed to act as deputy
to an official receiver has, on such conditions and for such
period as may be specified in the terms of his appointment,
the same status and functions as the official receiver to whom
he is appointed deputy.

Accordingly, references in this Act (except section 399(1)
to (5) to an official receiver include a person appointed to act
as his deputy.

(3) An appointment made under subsection (1) may be termi-
nated at any time by the Secretary of State.

(4) The Secretary of State may, subject to the approval of
the Treasury as to numbers and remuneration and as to the
other terms and conditions of the appointments, appoint officers
of his department to assist official receivers in the carrying out
of their functions.

The Official Petitioner

.

402.—(1) There continues to be an officer known as the Official
Official Petitioner for the purpose of discharging, in relation to Petitioner.

cases in which a criminal bankruptcy order is made, the func-
tions assigned to him by or under this Act; and the Director
of Public Prosecutions continues, by virtue of his office, to be
the Official Petitioner.

_ (2) The functions of the Official Petitioner include the follow-
ing—

(@) to consider whether, in a case in which a criminal bank-
ruptcy order is made, it is in the public interest that
he should himself present a petition under section
264(1)(d) of this Act ;

(b) to present such a petition in any case where he deter-
mines that it is in the public interest for him to do
50;



236

PART XIV

1973 c. 62.

Insolvency
Services
Account,

c. 45 Insolvency Act 1986

(¢) to make payments, in such cases as he may determine,
towards expenses incurred by other persons in connec-
tion with proceedings in pursuance of such a petition ;
and

(d) to exercise, so far as he considers it in the public
interest to do so, any of the powers conferred on him
by or under this Act.

(3) Any functions of the Official Petitioner may be discharged
on his behalf by any person acting with his authority.

(4) Neither the Official Petitioner nor any person acting with
his authority is liable to any action or proceeding in respect of
anything done or omitted to be done in the discharge, or pur-
ported discharge, of the functions of the Official Petitioner.

(5) In this section “ criminal bankruptcy order ” means an
order under section 39(1) of the Powers of Criminal Courts Act
1973.

Insolvency Service finance, accounting and investment

403.—(1) All money received by the Secretary of State in
respect of proceedings under this Act as it applies to England
and Wales shall be paid into the Insolvency Services Account
kept by the Secretary of State with the Bank of England ; and
all payments out of money standing to the credit of the Secre-
tary of State in that account shall be made by the Bank of
England in such manner as he may direct.

(2) Whenever the cash balance standing to the credit of the
Insolvency Services Account is in excess of the amount which
in the opinion of the Secretary of State is required for the time
being to answer demands in respect of bankrupts’ estates or
companies’ estates, the Secretary of State shall—

(a) notify the excess to the National Debt Commissioners,
and

(b) pay into the Insolvency Services Investment Account
(“ the Investment Account”) kept by the Commis-
sioners with the Bank of England the whole or any
part of the excess as the Commissioners may require
for investment in accordance with the following pro-
visions of this Part.

(3) Whenever any part of the money so invested is, in the
opinion of the Secretary of State, required to answer any demand
in respect of bankrupt’s estates or companies’ estates, he shall



Insolvency Act 1986 c. 45

notify to the National Debt Commissioners the amount SO
required and the Commissioners—
(@) shall thereupon repay to the Secretary of State such sum
as may be required to the credit of the Insolvency
Services Account, and

(b) for that purpose may direct the sale of such part of the

securities in which the money has been invested as
may be necessary.
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484. Any money standing to the credit of the Investment Investment
Account (including any money received by the National Debt Account.

Commissioners by way of interest on or proceeds of any invest-
ment under this section) may be invested by the Commissioners,
in accordance with such directions as may be given by the
Treasury, in any manner for the time being specified in Part II
of Schedule 1 to the Trustee Investments Act 1961.

1961 c. 62.

405.—(1) Where the annual account to be kept by the National Application
Debt Commissioners under section 409 below shows that in the of income in

year for which it is made up the gross amount of the interest

Investment
Account;

accrued from the securities standing to the credit of the Invest- adjustment

ment Account exceeded the aggregate of—

(@) a sum, to be determined by the Treasury, to provide
against the depreciation in the value of the securities,
and

(b) the sums paid into the Insolvency Services Account in
pursuance of the next section together with the sums
paid in pursuance of that section to the Commissioners
of Inland Revenue,

the National Debt Commissioners shall, within 3 months after
the account is laid before Parliament, cause the amount of the
excess to be paid out of the Investment Account into the Con-
solidated Fund in such manner as may from time to time
be agreed between the Treasury and the Commissioners.

(2) Where the said annual account shows that in the year for
which it is made up the gross amount of interest accrued from
the securities standing to the credit of the Investment Account
was less than the aggregate mentioned in subsection (1), an
amount equal to the deficiency shall, at such times as the
Treasury direct, be paid out of the Consolidated Fund into the
Investment Account.

(3) If the Investment Account is insufficient to meet its liabili-
ties the Treasury may, on being informed of the insufficiency
by the National Debt Commissioners, issue the amount of the
deficiency out of the Consolidated Fund and the Treasury shall
certify the deficiency to Parliament.

I

of balances.
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406. Where under rules made by virtue of paragraph 16 of
Schedule 8 to this Act (investment of money received by com-
pany liquidators) a company has become entitled to any sum
by way of interest, the Secretary of State shall certify that sum
and the amount of tax payable on it to the National Debt Com-
missioners ; and the Commissioners shall pay, out of the Invest-
ment Account—

(a) into the Insolvency Services Account, the sum so certi-
fied less the amount of tax so certified, and

(b) to the Commissioners of Inland Revenue, the amount
of tax so certified.

407.—(1) The Secretary of State shall from time to time pay
into the Consolidated Fund out of the Insolvency Services
Account so much of the sums standing to the credit of that
Account as represents-—

(a) dividends which were declared before such date as the
Treasury may from time to time determine and have
not been claimed, and

(b) balances ascertained before that date which are too
small to be divided among the persons entitled to
them.

(2) For the purposes of this section the sums standing to the
credit of the Insolvency Services Account are deemed to in-
clude any sums paid out of that Account and represented by any
sums or securities standing to the credit of the Investment

Account.

(3) The Secretary of State may require the National Debt
Commissioners to pay out of the Investment Account into the
Insolvency Services Account the whole or part of any sum which
he is required to pay out of that account under subsection (1) ;
and the Commissioners may direct the sale of such securities
standing to the credit of the Investment Account as may be
necessary for that purpose.

408. If, after any repayment due to it from the Investment
Account, the Insolvency Services Account is insufficient to meet
its liabilities, the Treasury may, on being informed of it by the
Secretary of State, issue the amount of the deficiency out of
the Consolidated Fund, and the Treasury shall certify the de-
ficiency to Parliament.

409.—(1) The National Debt Commissioners shall for each
year ending on 31st March prepare a statement of the sums
credited and debited to the Investment Account in such form
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and manner as the Treasury may direct and shall transmit it to
the Comptroller and Auditor General before the end of Novem-
ber next following the year.

(2) The Secretary of State shall for each year ending 31st
March prepare a statement of the sums received or paid by
him under section 403 above in such form and manner as the
Treasury may direct and shall transmit each statement to the
Comptroller and Auditor General before the end of November
next following the year.

(3) Every such statement shall include such additional in-
formation as the Treasury may direct.

(4) The Comptroller and Auditor General shall examine,
certify and report on every such statement and shall lay copies
of it, and of his report, before Parliament.

Supplementary

410. This part of this Act extends to England and Wales
only.

PArRT XV
SUBORDINATE LEGISLATION
General insolvency rules

411.—(1) Rules may be made—

(@) in relation to England and Wales, by the Lord Chan-
cellor with the concurrence of the Secretary of State,
or

(b) in relation to Scotland, by the Secretary of State,

for the purpose of giving effect to Parts I to VII of this Act.

(2) Without prejudice to the generality of subsection (1), or
to any provision of those Parts by virtue of which rules under
this section may be made with respect to any matter, rules under
this section may contain— A

(@) any such provision as is specified in Schedule 8 to this
Act or corresponds to provision contained immediately
before the coming into force of section 106 of the
Insolvency Act 1985 in rules made, or having effect
as if made, under section 663(1) or (2) of the Com-
panies Act (old winding-up rules), and

(b) such incidental, supplemental and transitional provis-
ions as may appear to the Lord Chancellor or, as the
case may be, the Secretary of State necessary or expedi-
ent.

12
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(3) In Schedule 8 to this Act “ liquidator ” includes a pro-
visional liquidator; and references above in this section to
Parts I to VII of this Act are to be read as including the Com-
panies Act so far as relating to, and to matters connected with
or arising out of, the insolvency or winding up of companies.

(4) Rules under this section shall be made by statutory instru-
ment subject to annulment in pursuance of a resolution of either
House of Parliament.

(5) Regulations made by the Secretary of State under a power
conferred by rules under this section shall be made by statutory
instrument and, after being made, shall be laid before each
House of Parliament.

(6) Nothing in this section prejudices any power to make
rules of court.

412.—(1) The Lord Chancellor may, with the concurrence of
the Secretary of State, make rules for the purpose of giving effect
to Parts VIII to XI of this Act.

(2) Without prejudice to the generality of subsection (1), or
to any provision of those Parts by virtue of which rules under
this section may be made with respect to any matter, rules under
this section may contain—

(a) any such provision as is specified in Schedule 9 to this
Act or corresponds to provision contained immediately
before the appointed day in rules made under section
132 of the Bankruptcy Act 1914 ; and

(b) such incidental, supplemental and transitional provis-
ions as may appear to the Lord Chancellor necessary
or expedient.

(3) Rules under this section shall be made by statutory instru-
ment subject to annulment in pursuance of a resolution of either
House of Parliament.

(4) Regulations made by the Secretary of State under a power
conferred by rules under this section shall be made by statutory
instrument and, after being made, shall be laid before each
House of Parliament.

(5) Nothing in this section prejudices any power to make
rules of court.

413.—(1) The committee established under section 10 of the
Insolvency Act 1976 (advisory committee on bankruptcy and
winding-up rules) continues to exist for the purpose of being
consulted under this section.
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(2) The Lord Chancellor shall consult the committee before Part XV
making any rules under section 411 or 412.

(3)fSubject to the next subsection, the committee shall con-
sist of—

(@) a judge of the High Court attached to the Chancery
Division ;

(b) a circuit judge ;

(c) a registrar in bankruptcy of the High Court ;

(d) the registrar of a county court ;

(e) a practising barrister ;

(f) a practising solicitor ; and

(g) a practising accountant ;

and the appointment of any person as a member of the com-
mittee shall be made by the Lord Chancellor.

(4) The Lord Chancellor may appoint as additional mem-
bers of the committee any persons appearing to him to have
qualifications or experience that would be of value to the com-
mittee in considering any matter with which it is concerned.

Fees orders

414.—(1) There shall be paid in respect of— Fees orders
(a) proceedings under any of Parts I to VII of this Act, (company
and msolvenpy )
proceedings).

(b) the performance by the official receiver or the Secretary
of State of functions under those Parts,

such fees as the competent authority may with the sanction of
the Treasury by order direct.

(2) That authority is—
(@) in relation to England and Wales, the Lord Chancellor,
and
(b) in relation to Scotland, the Secretary of State.

(3) The Treasury may by order direct by whom and in what
manner the fees are to be collected and accounted for.

(4) The Lord Chancellor may, with the sanction of the
Treasury, by order provide for sums to be deposited, by such
persons, in such manner and in such circumstances as may be
specified in the order, by way of security for fees payable by
virtue of this section.

(5) An order under this section may contain such incidental,
supplemental and transitional provisions as may appear to the
Lord Chancellor, the Secretary of State or (as the case may be)
the Treasury necessary or expedient.

I3
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(6) An order under this section shall be made by statutory
instrument and, after being made, shall be laid before each
House of Parliament.

(7) Fees payable by virtue of this section shall be paid into
the Consolidated Fund.

(8) References in subsection (1) to Parts I to VII of this Act
are to be read as including the Companies Act so far as relating
to, and to matters connected with or arising out of, the insol-
vency or winding up of companies.

(9) Nothing in this section prejudices any power to make
rules of court; and the application of this section to Scotland
is without prejudice to section 2 of the Courts of Law Fees
(Scotland) Act 1895.

415.—(1) There shall be paid in respect of—
(a) proceedings under Parts VIII to XI of this Act, and

(b) the performance by the official receiver or the Secre-
tary of State of functions under those Parts,

such fees as the Lord Chancellor may with the sanction of the
Treasury by order direct.

(2) The Treasury may by order direct by whom and in what
manner the fees are to be collected and accounted for.

(3) The Lord Chancellor may, with the sanction of the
Treasury, by order provide for sums to be deposited, by such
persons, in such manner and in such circumstances as may be
specified in the order, by way of security for—

(a) fees payable by virtue of this section, and

(b) fees payable to any person who has prepared an in-
solvency practitioner’s report under section 274 in
Chapter I of Part IX.

(4) An order under this section may contain such incidental,
supplemental and transitional provisions as may appear to the
Lord Chancellor or, as the case may be, the Treasury, necessary
or expedient.

(5) An order under this section shall be made by statutory
instrument and, after being made, shall be laid before each
House of Parliament.

(6) Fees payable by virtue of this section shall be paid into
the Consolidated Fund.

(7) Nothing in this section prejudices any power to make
rules of court.
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Specification, increase and reduction of money sums relevant PArT XV
in the operation of this Act
416. by order in a statutory Monetary
instrument increase or reduce any of the money sums for the limits
time being specified in the following prowsnons in the first E:ggﬁ%n:f;)_
Group of Parts—
section 117(2) (amount of company’s share capital deter-
mining whether county court has jurisdiction to wind
it up) ;
section 120(3) (the equivalent as respects sheriff court
jurisdiction in Scotland) ;
section 123(1)(@) (minimum debt for service of demand on
company by unpaid creditor) ;
section 184(3) (minimum value of judgment, affecting she-
riff’s duties on levying execution) ;
section 206(1)(a) and (b) (minimum value of company prop-
erty concealed or fraudulently removed, affecting cri-
minal liability of company’s officer).

(2) An order under this section may contain such transitional
provisions as may appear to the Secretary of State necessary or
expedient.

(3) No order under this section increasing or reducing any of
the money sums for the time being specified in section 117(2),
120(3) or 123(1)(a) shall be made unless a draft of the order
has been laid before and approved by a resolution of each House
of Parliament.

(4) A statutory instrument containing an order under this sec-
tion, other than an order to which subsection (3) applies, is
subject to annulment in pursuance of a resolution of either House
of Parliament.

417. The Secretary of State may by regulations in a statutory Money sum in
instrument increase or reduce the money sum for the time being
specified in section 222(1) (minimum debt for service of demand
on unregistered company by unpaid creditor) ; but such regula-
tions shall not be made unless a draft of the statutory instrument
containing them has been approved by resolution of each House
of Parliament.

418.—(1) The Secretary of State may by order prescrfbe Monetary
amounts for the purposes of the following provisions in the limits
second Group of Parts— (bankruptcy).

section 273 (minimum value of debtor’s estate determining
whether immediate bankruptcy order should be made ;
small bankruptcies level) ;

14
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section 346(3) (minimum amount of judgment, determining
whether amount recovered on sale of debtor’s goods is
to be treated as part of his estate in bankruptcy) ;

section 354(1) and (2) (minimum amount of concealed debt,
or value of property concealed or removed, determining
criminal liability under the section) ;

section 358 (minimum value of property taken by a bankrupt
out of England and Wales, determining his criminal
liability) ;

section 360(1) (maximum amount of credit which bank-
rupt may obtain without disclosure of his status) ;

section 361(2) (exemption of bankrupt from criminal liability
for failure to keep proper accounts, if unsecured debts
not more than the prescribed minimum) ;

section 364(2)(d) (minimum value of goods removed by the
bankrupt, determining his liability to arrest) ;
and references in the second Group of Parts to the amount pre-
scribed for the purposes of any of those provisions, and references
in those provisions to the prescribed amount, are to be con-
strued accordingly.

(2) An order under this section may contain such transitional
provisions as may appear to the Secretary of State necessary or
expedient.

(3) An order under this section shall be made by statutory
instrument subject to annulment in pursuance of a resolution of
either House of Parliament.

Insolvency practice

419.—(1) The Secretary of State may make regulations for the
purpose of giving effect to Part XIII of this Act; and * pre-
scribed ” in that Part means prescribed by regulations made by
the Secretary of State.

(2) Without prejudice to the generality of subsection (1) or to
any provision of that Part by virtue of which regulations may
be made with respect to any matter, regulations under this sec-
tion may contain—

(a) provision as to the matters to be taken into account
in determining whether a person is a fit and proper
person to act as an insolvency practitioner ;

(b) provision prohibiting a person from so acting in pre-
scribed cases, being cases in which a conflict of interest
will or may arise ;
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(c) provision imposing requirements with respect to—

(i) the preparation and keeping by a person who
acts as an insolvency practitioner of prescribed books,
accounts and other records, and

(i) the production of those books, accounts and
records to prescribed persons ;

(d) provision conferring power on prescribed persons—

(i) to require any person who acts or has acted
as an insolvency practitioner to answer any inquiry
in relation to a case in which he is so acting or has
so acted, and

(ii) to apply to a court to examine such a person
or any other person on oath concerning such a case ;

(e) provision making non-compliance with any of the regu-
lations a criminal offence ; and

() such incidental, supplemental and transitional provisions
as may appear to the Secretary of State necessary or
expedient.

(3) Any power conferred by Part XIII or this Part to make
regulations, rules or orders is exercisable by statutory instru-
ment subject to annulment by resolution of either House of Par-
liament.

(4) Any rule or regulation under Part XIII or this Part may
make different provision with respect to different cases or des-
criptions of cases, including different provision for different areas.

Other order-making powers
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PART XV

420.—(1) The Lord Chancellor may, by order made with the Insolvent
concurrence of the Secretary of State, provide that such pro- partnerships.

visions of this Act as may be specified in the order shall apply
in relation to insolvent partnerships with such modifications as
may be so specified.

(2) An order under this section may make different provision
for different cases and may contain such incidental, supplemen-
tal and transitional provisions as may appear to the Lord
Chancellor necessary or expedient.

(3) An order under this section shall be made by statutory
instrument subject to annulment in pursuance of a resolution of
either House of Parliament.

421.

(1) The Lord Chancellor may, by order made with Insolvent

the concurrence of the Secretary of State, provide that such estates of
provisions of this Act as may be specified in the order shal] deceased
apply to the administration of the insolvent estates of deceased PerSonS:

persons with such modifications as may be so specified.



246

ParT XV

Recognised
banks, etc.

1979 c. 37.

Transactions
defrauding
creditors.

c.45 Insolvency Act 1986

(2) An order under this section may make different provision
for different cases and may contain such incidental, supple-
mental and transitional provisions as may appear to the Lord
Chancellor necessary or expedient.

. (3) An order under this section shall be made by statutory
instrument subject to annulment in pursuance of a resolution
of either House of Parliament.

(4) For the purposes of this section the estate of a deceased
person is insolvent if, when realised, it will be insufficient to
meet in full all the debts and other liabilities to which it is
subject.

422.—(1) The Secretary of State may, by order made with the
concurrence of the Treasury and after consultation with the
Bank of England, provide that such provisions in the first
Group of Parts as may be specified in the order shall apply in
relation to—

(@) recognised banks and licensed institutions within the
meaning of the Banking Act 1979, and

(b) institutions to which sections 16 and 18 of that Act
apply as if they were licensed institutions,

with such modifications as may be so specified.

(2) An order under this section may make different provision
for different cases and may contain such incidental, supple-
mental and transitional provisions as may appear to the Secre-
tary of State necessary or expedient.

(3) An order under this section shall be made by statutory
instrument subject to annulment in pursuance of a resolution
of either House of Parliament.

PArRT XVI

PrOVISIONS AGAINST DEBT AVOIDANCE (ENGLAND AND WALES
ONLY)

423.—(1) This section relates to transactions entered into at
an undervalue ; and a person enters into such a transaction with
another person if—

(a) he makes a gift to the other person or he otherwise
enters into a transaction with the other on terms that
provide for him to receive no consideration ;

(b) he enters into a transaction with the other in considera-
tion of marriage ; or

() he enters into a transaction with the other for a con-
sideration the value of which, in money or money’s
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worth, is significantly less than the value, in money or
money’s worth, of the consideration provided by him-
self.

(2) Where a person has entered into such a transaction, the
court may, if satisfied under the next subsection, make such
order as it thinks fit for—

(@) restoring the position to what it would have been if
the transaction had not been entered into, and

(b) protecting the interests of persons who are victims of
the transaction.

(3) In the case of a person entering into such a transaction,
an order shall only be made if the court is satisfied that it was
entered into by him for the purpose—

(a) of putting assets beyond the reach of a person who is
making, or may at some time make, a claim against
him, or

(b) of otherwise prejudicing the interests of such a person
in relation to the claim which he is making or may
make.

(4) In this section “ the court ” means the High Court or—
(a) if the person entering into the transaction is an indi-
vidual, any other court which would have jurisdiction

in relation to a bankruptcy petition relating to him ;

(b) if that person is a body capable of being wound up
under Part IV or V of this Act, any other court having
jurisdiction to wind it up.

(5) In relation to a transaction at an undervalue, references
here and below to a victim of the transaction are to a person
who is, or is capable of being, prejudiced by it; and in the
following two sections the person entering into the transaction
is referred to as “ the debtor ™.

424.
not be made in relation to a transaction except—
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(1) An application for an order under section 423 shall Those who
may apply for
an order

(@) in a case where the debtor has been adjudged bankrupt under s. 423.

or is a body corporate which is being wound up or in
relation to which an administration order is in force,
by the official receiver, by the trustee of the bankrupt’s
estate or the liquidator or administrator of the body
corporate or (with the leave of the court) by a victim
of the transaction ;

(b) in a case where a victim of the transaction is bound

by a voluntary arrangement approved under Part I or
Part VIII of this Act, by the supervisor of the volun-
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PART XVI tary arrangement or by any person who (whether or not
so bound) is such a victim ; or

(c) in any other case, by a victim of the transaction.

(2) An application made under any of the paragraphs of
subsection (1) is to be treated as made on behalf of every
. victim of the transaction.

Provision 425.—(1) Without prejudice to the generality of section 423,
which may be an order made under that section with respect to a transaction

umna(g BY ‘fzrge" may (subject as follows)—

(@) require any property transferred as part of the trans-
action to be vested in any person, either absolutely or
for the benefit of all the persons on whose behalf the
application for the order is treated as made ;

(b) require any property to be so vested if it represents, in
any person’s hands, the application either of the pro-
ceeds of sale of property so transferred or of money
so transferred ;

(c) release or discharge (in whole or in part) any security
given by the debtor ;

(d) require any person to pay to any other person in re-
spect of benefits received from the debtor such sums
as the court may direct ;

(e) provide for any surety or guarantor whose obligations
to any person were released or discharged (in whole
or in part) under the transaction to be under such
new or revived obligations as the court thinks appro-
priate ;

(/) provide for security to be provided for the discharge
of any obligation imposed by or arising under the
order, for such an obligation to be charged on any
property and for such security or charge to have the
same priority as a security or charge released or dis-
charged (in whole or in part) under the transaction.

(2) An order under section 423 may affect the property of,
or impose any obligation on, any person whether or not he is
the person with whom the debtor entered into the transaction ;
but such an order—

(a) shall not prejudice any interest in property which was
acquired from a person other than the debtor and was
acquired in good faith, for value and without notice
of the relevant circumstances, or prejudice any interest
deriving from such an interest, and
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(b) shall not require a person who received a benefit from
the transaction in good faith, for value and without
notice of the relevant circumstances to pay any sum
unless he was a party to the transaction.

(3) For the purposes of this section the relevant circumstances
in relation to a transaction are the circumstances by virtue
of which an order under section 423 may be made in respect
of the transaction.

(4) In this section “security ” means any mortgage, charge,
lien or other security.

ParT XVII

MISCELLANEOUS AND GENERAL
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426.—(1) An order made by a court in any part of the United Co-operation
Kingdom in the exercise of jurisdiction in relation to insolvency between

law shall be enforced in any other part of the United Kingdom
as if it were made by a court exercising the corresponding
jurisdiction in that other part.

(2) However, without prejudice to the following provisions
of this section, nothing in subsection (1) requires a court in
any part of the United Kingdom to enforce, in relation to
property situated in that part, any order made by a court in any
other part of the United Kingdom.

(3) The Secretary of State, with the concurrence in relation
to property situated in England and Wales of the Lord Chan-
cellor, may by order make provision for securing that a trustee
or assignee under the insolvency law of any part of the United
Kingdom has, with such modifications as may be specified in
the order, the same rights in relation to any property situated
in another part of the United Kingdom as he would have in
the corresponding circumstances if he were a trustee or assignee
under the insolvency law of that other part.

(4) The courts having jurisdiction in relation to insolvency
law in any part of the United Kingdom shall assist the courts
having the corresponding jurisdiction in any other part of the
United Kingdom or any relevant country or territory.

(5) For the purposes of subsection (4) a request made to a
court in any part of the United Kingdom by a court in any other
part of the United Kingdom or in a relevant country or territory
is authority for the court to which the request is made to apply,
in relation to any matters specified in the request, the insolvency
law which is applicable by either court in relation to comparable
matters falling within its jurisdiction.

courts
exercising

jurisdiction in

relation to
insolvency.
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In exercising its discretion under this subsection, a court shall
have regard in particular to the rules of private international
law.

(6) Where a person who is a trustee or assignee under the
insolvency law of any part of the United Kingdom claims
property situated in any other part of the United Kingdom
(whether by virtue of an order under subsection (3) or otherwise),
the submission of that claim to the court exercising jurisdiction
in relation to insolvency law in that other part shall be treated
in the same manner as a request made by a court for the purpose
of subsection (4).

(7) Section 38 of the Criminal Law Act 1977 (execution
of warrant of arrest throughout the United Kingdom) applies to
a warrant which, in exercise of any jurisdiction in relation to
insolvency law, is issued in any part of the United Kingdom for
the arrest of a person as it applies to a warrant issued in that
part of the United Kingdom for the arrest of a person charged
with an offence.

(8) Without prejudice to any power to make rules of court,
any power to make provision by subordinate legislation for the
purpose of giving effect in relation to companies or individuals
to the insolvency law of any part of the United Kingdom in-
cludes power to make provision for the purpose of giving effect
in that part to any provision made by or under the preceding
provisions of this section.

(9) An order under subsection (3) shall be made by statutory
instrument subject to annulment in pursuance of a resolution
of either House of Parliament.

(10) In this section * insolvency law ”” means—

(@ in relation to England and Wales, provision made by
or under this Act or sections 6 to 10, 12, 15, 19(c)
and 20 (with Schedule 1) of the Company Directors
Disqualification Act 1986 and extending to England
and Wales ;

(b) in relation to Scotland, provision extending to Scotland
and made by or under this Act, sections 6 to 10, 12, 15,
19(c) and 20 (with Schedule 1) of the Company Direc-
tors Disqualification Act 1986, Part X VIII of the Com-
panies Act or the Bankruptcy (Scotland) Act 1985 ;

(c) in relation to Northern Ireland, provision made by or
under the Bankruptcy Acts (Northern Ireland) 1857 to
1980, Part V, VI or IX of the Companies Act (Nor-
thern Ireland) 1960 or Part IV of the Companies (Nor-
thern Ireland) Order 1978 ;
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(d) in relation to any relevant country or territory, so much
of the law of that country or territory as corresponds
to provisions falling within any of the foregoing para-
graphs ;

and references in this subsection to any enactment include, in
relation to any time before the coming into force of that enact-
ment the corresponding enactment in force at that time.

(11) In this section “relevant country or territory ” means—

(a) any of the Channel Islands or the Isle of Man, or

(b) any country or territory designated for the purposes of
this section by the Secretary of State by order made
by statutory instrument.

427.
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(1) Where a court in England and Wales or Northern Parliamentary

Ireland adjudges an individual bankrupt or a court in Scotland disqualifica-
awards sequestration of an individual’s estate, the individual is 100

disqualified—
(a) for sitting or voting in the House of Lords,

(b) for being elected to, or sitting or voting in, the House
of Commons, and

(c) for sitting or voting in a committee of either House-

(2) Where an individual is disqualified under this section, the
disqualification ceases—

(a) except where the adjudication is annulled or the award
recalled or reduced without the individual having been
first discharged, on the discharge of the individual, and

(b) in the excepted case, on the annulment, recall or reduc-
tion, as the case may be.

(3) No writ of summons shall be issued to any lord of Parlia-
ment who is for the time being disqualified under this section
for sitting and voting in the House of Lords.

(4) Where a member of the House of Commons who is dis-
qualified under this section continues to be so disqualified until
the end of the period of 6 months beginning with the day of the
adjudication or award, his seat shall be vacated at the end of
that period.

(5) A court which makes an adjudication or award such as
is mentioned in subsection (1) in relation to any lord of Parlia-
ment or member of the House of Commons shall forthwith cer-
tify the adjudication or award to the Speaker of the House of
Lords or, as the case may be, to the Speaker of the House of
Commons.
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(6) Where a court has certified an adjudication or award to
the Speaker of the House of Commons under subsection (5), then
immediately after it becomes apparent which of the following
certificates is applicable, the court shall certify to the Speaker
of the House of Commons—

(a) that the period of 6 months beginning with the day of
the adjudication or award has expired without the ad-
judication or award having been annulled, recalled or
reduced, or

(b) that the adjudication or award has been annulled, re-
called or reduced before the end of that period.

(7) Subject to the preceding provisions of this section, so much
of this Act and any other enactment (whenever passed) and of
any subordinate legislation (whenever made) as—

(@) makes provision for or in connection with bankruptcy
in one or more parts of the United Kingdom, or
(b) makes provision conferring a power of arrest in con-
nection with the winding up or insolvency of companies
in one or more parts of the United Kingdom,
applies in relation to persons having privilege of Parliament or
peerage as it applies in relation to persons not having such
privilege.

428. (1) No restriction in respect of any of the matters
specified in the next subsection shall, on or after the appointed
day, be regarded as a restriction by virtue of which the Restric-
tive Trade Practices Act 1976 applies to any agreement (when-
ever made).

(2) Those matters are—

(a) the charges to be made, quoted or paid for insolvency
services supplied, offered or obtained ;

(b) the terms or conditions on or subject to which insol-
vency services are to be supplied or obtained ;

(c) the extent (if any) to which, or the scale (if any) on
which, insolvency services are to be made available,
supplied or obtained ;

(d) the form or manner in which insolvency services are to
be made available, supplied or obtained ;

(e) the persons or classes of persons for whom or from
whom, or the areas or places in or from which, in-
solvency services are to be made available or supplied
or are to be obtained.

(3) In this section “insolvency services ” means the services
of persons acting as insolvency practitioners or carrying out
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under the law of Northern Ireland functions corresponding to ParT XVII
those mentioned in section 388(1) or (2) in Part XIII, in their

capacity as such; and expressions which are also used in the

Act of 1976 have the same meaning here as in that Act.

429.—(1) The following applies where a person fails to make Disabilities on
any payment which he is required to make by virtue of an ad- relvogza'tlon of
ministration order under Part VI of the County Courts Act ?)rder ;St"'f‘“‘t’“
1984. er agains

an individual.

(2) The court which is administering that person’s estate 1984 c. 28.
under the order may, if it thinks fit—
(a) revoke the administration order, and
(b) make an order directing that this section and section 12
of the Company Directors Disqualification Act 1986 1986 c, 46.
shall apply to the person for such period, not exceed-
ing 2 years, as may be specified in the order.

(3) A person to whom this section so applies shall not—

(a) either alone or jointly with another person, obtain
credit to the extent of the amount prescribed for the
purposes of section 360(1)(a) or more, or

(b) enter into any transaction in the course of or for the
purposes of any business in which he is directly or
indirectly engaged,

without disclosing to the person from whom he obtains the
credit, or (as the case may be) with whom the transaction is
entered into, the fact that this section applies to him.

(4) The reference in subsection (3) to a person obtaining
credit includes—

(a) a case where goods are bailed or hired to him under a
hire-purchase agreement or agreed to be sold to him
under a conditional sale agreement, and

(b) a case where he is paid in advance (whether in money
or otherwise) for the supply of goods or services.

(5) A person who contravenes this section is guilty of an
offence and liable to imprisonment or a fine, or both.

430.—(1) Schedule 10 to this Act has effect with respect to provision
the way in which offences under this Act are punishable on introducing
conviction. Schedule of

punishments.
(2) In relation to an offence under a provision of this Act
specified in the first column of the Schedule (the general nature
of the offence being described in the second column), the third
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column shows whether the offence is punishable on conviction
on indictment, or on summary conviction, or either in the one
way or the other.

(3) The fourth column of the Schedule shows, in relation to
an offence, the maximum punishment by way of fine or im-
prisonment under this Act which may be imposed on a person
convicted of the offence in the way specified in relation to it in
the third column (that is to say, on indictment or summarily}
a reference to a period of years or months being to a term ot
imprisonment of that duration. ‘

(4) The fifth column shows (in relation to an offence for
which there is an entry in that column) that a person convicted
of the offence after continued contravention is liable to a daily
default fine ; that is to say, he is liable on a second or subse-
quent conviction of the offence to the fine specified in that
column for each day on which the contravention is continued
(instead of the penalty specified for the offence in the fourth
column of the Schedule).

(5) For the purpose of any enactment in this Act whereby
an officer of a company who is in default is liable to a fine or
penalty, the expression “ officer who is in default ” means any
officer of the company who knowingly and wilfully authorises
or permits the default, refusal or contravention mentioned in the

enactment.

431.—(1) Summary proceedings for any offence under any of
Parts I to VII of this Act may (without prejudice to any juris-
diction exercisable apart from this subsection) be taken against
a body corporate at any place at which the body has a place of
business, and against any other person at any place at which he
is for the time being.

(2) Notwithstanding anything in section 127(1) of the Magi-
strates’ Courts Act 1980, an information relating to such an
offence which is triable by a magistrates’ court in England and
Wales may be so tried if it is laid at any time within 3 years
after the commission of the offence and within 12 months after
the date on which evidence sufficient in the opinion of the
Director of Public Prosecutions or the Secretary of State (as the
case may be) to justify the proceedings comes to his knowledge.

(3) Summary proceedings in Scotland for such an offence
shall not be commenced after the expiration of 3 years from
the commission of the offence.

Subject to this (and notwithstanding anything in section 331
of the Criminal Procedure (Scotland) Act 1975), such proceed-
ings may (in Scotland) be commenced at any time within 12



Insolvency Act 1986 c.45

months after the date on which evidence sufficient in the Lord
Advocate’s opinion to justify the proceedings came to his know-
ledge or, where such evidence was reported to him by the Secre-
tary of State, within 12 months after the date on which it came
to the knowledge of the latter ; and subsection (3) of that section
applies for the purpose of this subsection as it applies for the
purpose of that section.

(4) For purposes of this section, a certificate of the Director
of Public Prosecutions, the Lord Advocate or the Secretary
of State (as the case may be) as to the date on which such
evidence as is referred to above came to his knowledge is con-
clusive evidence.

432.—(1) This section applies to offences under this Act other
than those excepted by subsection (4).

(2) Where a body corporate is guilty of an offence to which
this section applies and the offence is proved to have been
committed with the consent or connivance of, or to be attribut-
able to any neglect on the part of, any director, manager, secre-
tary or other similar officer of the body corporate or any person
who was purporting to act in any such capacity he, as well as
the body corporate, is guilty of the offence and liable to be
proceeded against and punished accordingly.

(3) Where the affairs of a body corporate are managed by
its members, subsection (2) applies in relation to the acts and
defaults of a member in connection with his functions of man-
agement as if he were a director of the body corporate.

(4) The offences excepted from this section are those under
sections 30, 39, 51, 53, 54, 62, 64, 66, 85, 89, 164, 188, 201,
206, 207, 208, 209, 210 and 211.

433. In any proceedings (whether or not under this Act)—

(a) a statement of affairs prepared for the purposes of any
provision of this Act which is derived from the In-
solvency Act 1985, and

(b) any other statement made in pursuance of a require-
ment imposed by or under any such provision or by
or under rules made under this Act,

may be used in evidence against any person making or con-
curring in making the statement.
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434. For the avoidance of doubt it is hereby declared that
provisions of this Act which derive from the Insolvency Act
1985 bind the Crown so far as affecting or relating to the
following matters, namely—

(a) remedies against, or against the property of, companies
or individuals ;

(b) priorities of debts ;

(c) transactions at an undervalue or preferences ;

(d) voluntary arrangements approved under Part I or
Part VIII, and

(e) discharge from bankruptcy.

ParT XVIII

INTERPRETATION

435.—(1) For the purposes of this Act any question whether
a person is an associate of another person is to be determined
in accordance with the following provisions of this section (any
provision that a person is an associate of another person being
taken to mean that they are associates of each other).

(2) A person is an associate of an individual if that person is
the individual’s husband or wife, or is a relative, or the husband
or wife of a relative, of the individual or of the individual’s
husband or wife.

(3) A person is an associate of any person with whom he is
in partnership, and of the husband or wife or a relative of any
individual with whom he is in partnership ; and a Scottish firm
is an associate of any person who is a member of the firm.

(4) A person is an associate of any person whom he employs
or by whom he is employed.
(5) A person in his capacity as trustee of a trust other than—
(@) a trust arising under any of the second Group of Parts
or the Bankruptcy (Scotland) Act 1985, or
(b) a pension scheme or an employees’ share scheme (with-
in the meaning of the Companies Act),

is an associate of another person if the beneficiaries of the trust
include, or the terms of the trust confer a power that may be
exercised for the benefit of, that other person or an associate

of that other person.
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(6) A company is an associate of another company—

(@) if the same person has control of both, or a person
has control of one and persons who are his associ-
ates, or he and persons who are his associates, have
control of the other, or

(b) if a group of two or more persons has control of each
company, and the groups either consist of the same
persons or could be regarded as consisting of the
same persons by treating (in one or more cases) a
member of either group as replaced by a person of
whom he is an associate.

(7) A company is an associate of another person if that
person has control of it or if that person and persons who are
his associates together have control of it.

(8) For the purposes of this section a person is a relative
of an individual if he is that individual’s brother, sister, uncle,
aunt, nephew, niece, lineal ancestor or lineal descendant, treat-
ing—

(a) any relationship of the half blood as a relationship of
the whole blood and the stepchild or adopted child of
any person as his child, and

(b) an illegitimate child as the legitimate child of his
mother and reputed father ;
and references in this section to a husband or wife include
a former husband or wife and a reputed husband or wife.

(9) For the purposes of this section any director or other
officer of a company is to be treated as employed by that com-

pany.

(10) For the purposes of this section a person is to be taken
as having control of a company if—

(a) the directors of the company or of another company
which has control of it (or any of them) are accustomed
to act in accordance with his directions or instructions,
or

() he is entitled to exercise, or control the exercise of, one
third or more of the voting power at any general
meeting of the company or of another company which
has control of it;

and where two or more persons together satisfy either of the
above conditions, they are to be taken as having control of the
company.

(11) In this section “ company ” includes any body corporate
(whether incorporated in Great Britain or elsewhere) ; and refer-
ences to directors and other officers of a company and to voting
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PArT XVIII power at any general meeting of a company have effect with
any necessary modifications.

Expressions 436. In this Act, except in so far as the context otherwise re-
wed " quires (and subject to Parts VII and XD—

“the appointed day” means the day on which this Act
comes into force under section 443 ;

“ associate ” has the meaning given by section 435 ;
“ business ”’ includes a trade or profession ;

1985 c. 6. “ the Companies Act ” means the Companies Act 1985 ;
“ conditional sale agreement” and “ hire-purchase agree-
1974 c. 39, ment ” have the same meanings as in the Consumer

Credit Act 1974 ;

“ modifications ” includes additions, alterations and omis-
sions and cognate expressions shall be construed accor-
dingly ;

“ property > includes money, goods, things in action, land
and every description of property wherever situated and
also obligations and levery description of interest,
whether present or future or vested or contingent, aris-
ing out of, or incidental to, property ;

“ records > includes computer records and other non-docu-
mentary records ;

“ subordinate legislation ” has the same meaning as in the

1978 c. 30. Interpretation Act 1978 ; and

“ transaction ” includes a gift, agreement or arrangement,
and references to entering into a transaction shall be
construed accordingly.

ParT XIX

FINAL PROVISIONS

Transitional 437. The transitional provisions and savings set out in Sche-
provisions, dule 11 to this Act shall have effect, the Schedule comprising the
and savings.  fo]lowing Parts—

Part I: company insolvency and winding up (matters
arising before appointed day, and continuance of proceed-
ings in certain cases as before that day) ;
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Part II: individual insolvency (matters so arising, and
continuance of bankruptcy proceedings in certain cases as
before that day) ;

Part II1: transactions entered into before the appointed
day and capable of being affected by orders of the court
under Part XVI of this Act;

Part IV: insolvency practitioners acting as such before
the appointed day ; and

Part V: general transitional provisions and savings re-
quired consequentially on, and in connection with, the re-
peal and replacement by this Act and the Company Dir-
ectors Disqualification Act 1986 of provisions of the Com-
panies Act, the greater part of the Insolvency Act 1985
and other enactments.
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1986 c. 46.
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438. The enactments specified in the second column of Sche- Repeals.

dule 12 to this Act are repealed to the extent specified in the third
column of that Schedule.

439.

(1) The Companies Act is amended as shown in Parts Amendment

I and II of Schedule 13 to this Act, being amendments conse- of enactments.

quential on this Act and the Company Directors Disqualifica-
tion Act 1986.

(2) The enactments specified in the first column of Schedule
14 to this Act (being enactments which refer, or otherwise relate,
to those which are repealed and replaced by this Act or the
Company Directors Disqualification Act 1986) are amended as
shown in the second column of that Schedule.

(3) The Lord Chancellor may by order make such conse-
quential modifications of any provision contained in any sub-
ordinate legislation made before the appointed day and such
transitional provisions in connection with those modifications as
appear to him necessary or expedient in respect of—

(a) any reference in that subordinate legislation to the
Bankruptcy Act 1914 ;

(b) any reference in that subordinate legislation to any
enactment repealed by Part III or IV of Schedule
10 to the Insolvency Act 1985 ; or

(c) any reference in that subordinate legislation to any
matter provided for under the Act of 1914 or under any
enactment so repealed.

(4) An order under this section shall be made by statutory
instrument subject to annulment in pursuance of a resolution of
either House of Parliament.

1914 c. 59.

1985 c. 65.
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440.—(1) Subject to the next subsection, provisions of this
Act contained in the first Group of Parts extend to Scotland
except where otherwise stated.

(2) The following provisions of this Act do not extend to
Scotland—
(@) in the first Group of Parts—
section 43 ;
sections 238 to 241 ; and
section 246 ;
(b) the second Group of Parts ;
(c) in the third Group of Parts—
sections 399 to 402,
sections 412, 413, 415, 418, 420 and 421,
sections 423 to 425, and
section 429(1) and (2) ; and
(d) in the Schedules—
Parts IT and IIT of Schedule 11 ; and
Schedules 12 and 14 so far as they repeal or
amend enactments which extend to England and
Wales only.

441.—(1) The following provisions of this Act extend to
Northern Ireland—
(a) sections 197, 426, 427 and 428 ; and
(b) so much of section 439 and Schedule 14 as relates to
enactments which extend to Northern Ireland.

(2) Subject as above, and to any provision expressly relating
to companies incorporated elsewhere than in Great Britain,
nothing in this Act extends to Northern Ireland or applies to or
in relation to companies registered or incorporated in Northern
Ireland.

442. Her Majesty may, by Order in Council, direct that such
of the provisions of this Act as are specified in the Order, being
provisions formerly contained in the Insolvency Act 1985, shall
extend to any of the Channel Islands or any colony with such
modifications as may be so specified.

443. This Act comes into force on the day appointed under
section 236(2) of the Insolvency Act 1985 for the coming into
force of Part III of that Act (individual insolvency and bank-
ruptcy), immediately after that Part of that Act comes into force
for England and Wales.

444. This Act may be cited as the Insolvency Act 1986.
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SCHEDULES

SCHEDULE 1

POWERS OF ADMINISTRATOR OR ADMINISTRATIVE RECEIVER

1. Power to take possession of, collect and get in the property of the
company and, for that purpose, to take such proceedings as may
seem to him expedient.

2. Power to sell or otherwise dispose of the property of the com-
pany by public auction or private contract or, in Scotland, to sell, feu,
hire out or otherwise dispose of the property of the company by
public roup or private bargain.

3. Power to raise or borrow money and grant security therefor
over the property of the company.

4. Power to appoint a solicitor or accountant or other professionally
qualified person to assist him in the performance of his functions.

5. Power to bring or defend any action or other legal proceedings
in the name and on behalf of the company.

6. Power to refer to arbitration any question affecting the company.

7. Power to effect and maintain insurances in respect of the business
and property of the company.

8. Power to use the company’s seal.

9. Power to do all acts and to execute in the name and on behalf
of the company any deed, receipt or other document.

10. Power to draw, accept, make and endorse any bill of exchange
or promissory note in the name and on behalf of the company.

11. Power to appoint any agent to do any business which he is
unable to do himself or which can more conveniently be done by an
agent and power to employ and dismiss employees.

12. Power to do all such things (including the carrying out of
works) as may be necessary for the realisation of the property of
the company.

13. Power to make any payment which is necessary or incidental
to the performance of his functions.

14. Power to carry on the business of the company.
15. Power to establish subsidiaries of the company.

16. Power to transfer to subsidiaries of the company the whole or
any part of the business and property of the company.

17. Power to grant or accept a surrender of a lease or tenancy of
any of the property of the company, and to take a lease or tenancy
of any property required or convenient for the business of the

company.
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18. Power to make any arrangement or compromise on behalf of
the company.

19. Power to call up any uncalled capital of the company.

20. Power to rank and claim in the bankruptcy, insolvency, seques-
tration or liquidation of any person indebted to the company and
to receive dividends, and to accede to trust deeds for the creditors
of any such person.

21. Power to present or defend a petition for the winding up of
the company.

ft:122. Power to change the situation of the company’s registered
office.

23, Power to do all other things incidental to the exercise of the
foregoing powers.

SCHEDULE 2

PoweERs OF A ScorTiSH RECEIVER (ADDITIONAL TO THOSE CON-
FERRED ON HIM BY THE INSTRUMENT OF CHARGE)

1. Power to take possession of, collect and get in the property
from the company or a liquidator thereof or any other person, and
for that purpose, to take such proceedings as may seem to him
expedient.

2. Power to sell, feu, hire out or otherwise dispose of the property
by public roup or private bargain and with or without advertisement.

3. Power to raise or borrow money and grant security therefor over
the property.

4. Power to appoint a solicitor or accountant or other professionally
qualified person to assist him in the performance of his functions.

5. Power to bring or defend any action or other legal proceedings
in the name and on behalf of the company.

6. Power to refer to arbitration all questions affecting the company.

7. Power to effect and maintain insurances in respect of the
business and property of the company.

8. Power to use the company’s seal.

9. Power to do all acts and to execute in the name and on behalf
of the company any deed, receipt or other document.

10. Power to draw, accept, make and endorse any bill of exchange
or promissory note in the name and on behalf of the company.

11. Power to appoint any agent to do any business which he is
unable to do himself or which can more conveniently be done by an
agent, and power to employ and dismiss employees.

12. Power to do all such things (including the carrying out of
works), as may be necessary for the realisation of the property.
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13. Power to make any payment which is necessary or incidental
to the performance of his functions.

f14. Power to carry on the business of the company or any part
of it.

15. Power to grant or accept a surrender of a lease or tenancy
of any of the property, and to take a lease or tenancy of any pro-
perty required or convenient for the business of the company.

16. Power to make any arrangement or compromise on behalf of
the company.

17. Power to call up any uncalled capital of the company.
18. Power to establish subsidiaries of the company.

19. Power to transfer to subsidiaries of the company the business
of the company or any part of it and any of the property.

20. Power to rank and claim in the bankruptcy, insolvency,
sequestration or liquidation of any person or company indebted to
the company and to receive dividends, and to accede to trust deeds
for creditors of any such person.

21. Power to present or defend a petition for the winding up of
the company.

22. Power to change the situation of the company’s registered
office.

23. Power to do all other things incidental to the exercise of the
pol:vers mentioned in section 55(1) of this Act or above in this
Schedule.

SCHEDULE 3

ORDERS IN COURSE OF WINDING UP PRONOUNCED
IN VACATION (SCOTLAND)

ParT I
ORDERS WHICH ARE TO BE FINAL

Orders under section 153, as to the time for proving debts and
claims.

Orders under section 195 as to meetings for ascertaining wishes of
creditors or contributories.

Orders under section 198, as to the examination of witnesses in
regard to the property or affairs of a company.

ParT 11

ORDERS WHICH ARE TO TAKE EFFECT UNTIL MATTER
DiSPOSED OF BY INNER HOUSE

Orders under section 126(1), 130(2) or (3), 147, 227 or 228, restrain-
ing or permitting the commencement or the continuance of legal
proceedings.

ScH.2
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Orders under section 135(5), limiting the powers of provisional
liquidators.

Orders under section. 108, appointing a liquidator to fill a vacancy-
Orders under section 167 or 169, sanctioning the exercise of any

powers by a liquidator, other than the powers specified in paragraphs
1, 2 and 3 of Schedule 4 to this Act.

Orders under section 158, as to the arrest and detention of an
absconding contributory and his property.

SCHEDULE 4
POWERS OF LIQUIDATOR IN A WINDING UpP

PArRT I
POWERS EXERCISABLE WITH SANCTION
1. Power to pay any class of creditors in full.

2. Power to make any compromise or arrangement with creditors
or persons claiming to be creditors, or having or alleging themselves
to have any claim (present or future, certain or contingent, ascer-
tained or sounding only in damages) against the company, or where-
by the company may be rendered liable.

3. Power to compromise, on such terms as may be agreed—

(a) all calls and liabilities to calls, all debts and liabilities capable
of resulting in debts, and all claims (present or future, cer-
tain or contingent, ascertained or sounding only in dam-
ages) subsisting or supposed to subsist between the com-
pany and a contributory or alleged contributory or other
debtor or person apprehending liability to the company, and

(b) all questions in any way relating to or affecting the assets or
the winding up of the company,

and take any security for the discharge of any such call, debt, liability
or claim and give a complete discharge in respect of it.

PArT 11

POWERS EXERCISABLE WITHOUT SANCTION IN VOLUNTARY
WINDING UP, WITH SANCTION IN WINDING UP BY THE COURT

4. Power to bring or defend any action or other legal proceeding
in the name and on behalf of the company.

5. Power to carry on the business of the company so far as may
be necessary for its beneficial winding up.
Part III
PowERS EXERCISABLE WITHOUT SANCTION IN ANY WINDING UP

6. Power to sell any of the company’s property by public auction
or private contract with power to transfer the whole of it to any
person or to sell the same in panels.
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7. Power to do all acts and execute, in the name and on behalf of
the company, all deeds, receipts and other documents and for that
purpose to use, when necessary, the company’s seal.

8. Power to prove, rank and claim in the bankruptcy, insolvency
or sequestration of any contributory for any balance against his
estate, and to receive dividends in the bankruptcy, insolvency or
sequestration in respect of that balance, as a separate debt due from
thed bankrupt or insolvent, and rateably with the other separate
creditors.

9. Power to draw, accept, make and indorse any bill of exchange
or promissory note in the name and on behalf of the company, with
the same effect with respect to the company’s liability as if the bill
or note had been drawn, accepted, made or indorsed by or on
behalf of the company in the course of its business.

10. Power to raise on the security of the assets of the company
any money requisite.

11. Power to take out in his official name letters of administration
to any deceased contributory, and to do in his official name any
other act necessary for obtaining payment of any money due from
a contributory or his estate which cannot conveniently be done in the
name of the company.

In all such cases the money due is deemed, for the purpose of
enabling the liquidator to take out the letters of administration or
recover the money, to be due to the liquidator himself.

12. Power to appoint an agent to do any business which the
liquidator is unable to do himself.

13. Power to do all such other things as may be necessary for
winding up the company’s affairs and distributing its assets.

SCHEDULE 5
POWERS OF TRUSTEE IN BANKRUPTCY
ParT I

POWERS EXERCISABLE WITH SANCTION

1. Power to carry on any business of the bankrupt so far as may be
necessary for winding it up beneficially and so far as the trustee is
able to do so without contravening any requirement imposed by or
under any enactment.

2. Power to bring, institute or defend any action or legal pro-
ceedings relating to the property comprised in the bankrupt’s estate.

3. Power to accept as the consideration for the sale of any property
comprised in the bankrupt’s estate a sum of money payable at a
future time subject to such stipulations as to security or otherwise as
the creditors’ committee or the court thinks fit.

Sch. 4

Section 314.
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4. Power to mortgage or pledge any part of the property com-
prised in the bankrupt’s estate for the purpose of raising money for
the payment of his debts.

5. Power, where any right, option or other power forms part of
the bankrupt’s estate, to make payments or incur liabilities with a
view to obtaining, for the benefit of the creditors, any property
which is the subject of the right, option or power.

6. Power to refer to arbitration, or compromise on such terms as
may be agreed on, any debts, claims or liabilities subsisting or sup-
posed to subsist between the bankrupt and any person who may
have incurred any liability to the bankrupt.

7. Power to make such compromise or other arrangement as may
be thought expedient with creditors, or persons claiming to be
creditors, in respect of bankruptcy debts.

8. Power to make such compromise or other arrangement as may
be thought expedient with respect to any claim arising out of or
incidental to the bankrupt’s estate made or capable of being made on
the trustee by any person or by the trustee on any person.

PArT II

GENERAL POWERS
9. Power to sell any part of the property for the time being com-
prised in the bankrupt’s estate, including the goodwill and book
debts of any business.
10. Power to give receipts for any money received by him, being

receipts which effectually discharge the person paying the money
from all responsibility in respect of its application.

11. Power to prove, rank, claim and draw a dividend in respect
of such debts due to the bankrupt as are comprised in his estate.

12. Power to exercise in relation to any property comprised in
the bankrupt’s estate any powers the capacity to exercise which is
vested in him under Parts VIII to XI of this Act.

13. Power to deal with any property comprised in the estate to
which the bankrupt is beneficially entitled as tenant in tail in the
same manner as the bankrupt might have dealt with it.

PArT II1

ANCILLARY POWERS

14. For the purposes of, or in connection with, the exercise of any
of his powers under Parts VIII to XI of this Act, the trustee may,
by his official name—

(a) hold property of every description,
(b) make contracts,
(c) sue and be sued,
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(d) enter into engagements binding on himself and, in respect ScH. 5
of the bankrupt’s estate, on his successors in office,

(e) employ an agent,

(f) execute any power of attorney, deed or other instrument ;

and he may do any other act which is necessary or expedient for the
purposes of or in connection with the exercise of those powers.

SCHEDULE 6 Section 386.
THE CATEGORIES OF PREFERENTIAL DEBTS
Category 1 : Debts due to Inland Revenue

1. Sums due at the relevant date from the debtor on account of
deductions of income tax from emoluments paid during the period
of 12 months next before that date.

The deductions here referred to are those which the debtor was
liable to make under section 204 of the Income and Corporation 1970 c. 10.
Taxes Act 1970 (pay as you earn), less the amount of the repay-
ments of income tax which the debtor was liable to make during that
period.

2. Sums due at the relevant date from the debtor in respect of such
deductions as are required to be made by the debtor for that period
under section 69 of the Finance (No. 2) Act 1975 (sub-contractors in 1975 c. 45.
the construction industry).

Category 2 : Debts due to Customs and Excise

3. Any value added tax which is referable to the period of 6
months next before the relevant date (which period is referred to
below as “ the 6-month period ”).

For the purposes of this paragraph—

(a) where the whole of the prescribed accounting period to
which any value added tax is attributable falls within the
6-month period, the whole amount of that tax is referable
to that period ; and

(b) in any other case the amount of any value added tax which is
referable to the 6-month period is the proportion of the tax
which is equal to such proportion (if any) of the accounting
reference period in question as falls within the 6-month

period ;
and in sub-paragraph (a) “ prescribed ” means prescribed by regula-
tions under the Value Added Tax Act 1983. 1983 c. 55.

4. The amount of any car tax which is due at the relevant date
from the debtor and which became due within a period of 12 months
next before that date.

5. Any amount which is due—

(a) by way of general betting duty or bingo duty, or
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(b) under section 12(1) of the Betting and Gaming Duties Act
1981 (general betting duty and pool betting duty recover-
able from agent collecting stakes), or

(c) under section 14 of, or Schedule 2 to, that Act (gaming
licence duty),

from the debtor at the relevant date and which became due within
the period of 12 months next before that date.

Category 3 : Social security contributions

6. All sums which on the relevant date are due from the debtor
on account of Class 1 or Class 2 contributions under the Social
Security Act 1975 or the Social Security (Northern Ireland) Act 1975
and which became due from the debtor in the 12 months next before
the relevant date.

7. All sums which on the relevant date have been assessed on and
are due from the debtor on account of Class 4 contributions under
either of those Acts of 1975, being sums which—

(@) are due to the Commissioners of Inland Revenue (rather than
to the Secretary of State or a Northern Ireland department),
and

(b) are assessed on the debtor up to 5th April next before the
relevant date,

but not exceeding, in the whole, any one year’s assessment.

Category 4 : Contributions to occupational pension schemes, etc.

8. Any sum which is owed by the debtor and is a sum to which
Schedule 3 to the Social Security Pensions Act 1975 applies (con-
tributions to occupational pension schemes and state scheme pre-
miums).

Category 5 : Remuneration, etc., of employees
9. So much of any amount which—

(a) is owed by the debtor to a person who is or has been an
employee of the debtor, and

(b) is payable by way of remuneration in respect of the whole or
any part of the period of 4 months next before the relevant
date,

as does not exceed so much as may be prescribed by order made by
the Secretary of State.

10. An amount owed by way of accrued holiday remuneration, in
respect of any period of employment before the relevant date, to a
person whose employment by the debtor has been terminated,
whether before, on or after that date.

11. So much of any sum owed in respect of money advanced for
the purpose as has been applied for the payment of a debt which,
if it had not been paid, would have been a debt falling within para-
graph 9 or 10.
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12. So much of any amount which—
(@) is ordered (whether before or after the relevant date) to be

ScH. 6

paid by the debtor under the Reserve Forces (Safeguard 1985c. 17.

of Employment) Act 1985, and
(b) is so ordered in respect of a default made by the debtor
before that date in the discharge of his obligations under
that Act,
as does not exceed such amount as may be prescribed by order made
by the Secretary of State.

Interpretation for Category 5
13.—(1) For the purposes of paragraphs 9 to 12, a sum is payable
by the debtor to a person by way of remuneration in respect of
any period if—

(@) it is paid as wages or salary (whether payable for time or
for piece work or earned wholly or partly by way of
commission) in respect of services rendered to the debtor in
that period, or

(b) it is an amount falling within the following sub-paragraph
and is payable by the debtor in respect of that period.

(2) An amount falls within this sub-paragraph if it is—

(a) a guarantee payment under section 12(1) of the Employment 1978 c. 44,

Protection (Consolidation) Act 1978 (employee without work
to do for a day or part of a day);

(b) remuneration on suspension on medical grounds under sec-
tion 19 of that Act ;

(¢) any payment for time off under section 27(3) (trade union
duties), 31(3) (looking for work, etc.) or 31A(4) (ante-natal
care) of that Act ; or

(d) remuneration under a protective award made by an indus-

trial tribunal under section 101 of the Employment Protec- 1975 c. 71.

tion Act 1975 (redundancy dismissal with compensation).

14—(1) This paragraph relates to a case in which a person’s
employment has been terminated by or in consequence of his employ-
er going into liquidation or being adjudged bankrupt or (his
employer being a company not in liquidation) by or in consequence
of—

(a) a receiver being appointed as mentioned in section 40 of
this Act (debenture-holders secured by floating charge), or

(b) the appointment of a receiver under section 53(6) or 54(5)
of this Act (Scottish company with property subject to
floating charge), or

(¢) the taking of possession by debenture-holders (so secured),
as mentioned in section 196 of the Companies Act.

(2) For the purposes of paragraphs 9 to 12, holiday remuneration
is deemed to have accrued to that person in respect of any period
of employment if, by virtue of his contract of employment or of any

K
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ScH. 6 enactment that remuneration would have accrued in respect of that
period if his employment had continued until he became entitled to
be allowed the holiday.

(3) The reference in sub-paragraph (2) to any enactment includes
an order or direction made under an enactment.

15. Without prejudice to paragraphs 13 and 14—

(a) any remuneration payable by the debtor to a person in
respect of a period of holiday or of absence from work
through sickness or other good cause is deemed to be wages
or (as the case may be) salary in respect of services rendered
to the debtor in that period, and

(b) references here and in those paragraphs to remuneration in
respect of a period of holiday include any sums which, if
they had been paid, would have been treated for the pur-
poses of the enactments relating to social security as earn-
ings in respect of that period.

Orders
16. An order under paragraph 9 or 12—
(a) may contain such transitional provisions as may appear to
the Secretary of State necessary or expedient ;

(b) shall be made by statutory instrument subject to annulment
in pursuance of a resolution of either House of Parliament.

Section 396. SCHEDULE 7
INSOLVENCY PRACTITIONERS TRIBUNAL

Panels of members

1.—(1) The Secretary of State shall draw up and from time to time
revise—

(a) a panel of persons who are barristers, advocates or solicitors,
in each case of not less than 7 years’ standing, and are
nominated for the purpose by the Lord Chancellor or the
Lord President of the Court of Session, and

(b) a panel of persons who are experienced in insolvency
matters ;

and the members of the Tribunal shall be selected from those panels
in accordance with this Schedule.

(2) The power to revise the panels includes power to terminate a
1971 c. 62. person’s membership of either of them, and is accordingly to that
extent subject to section 8 of the Tribunals and Inquiries Act 1971
(which makes it necessary to obtain the concurrence of the Lord
Chancellor and the Lord President of the Court of Session to dis-
missals in certain cases).

Remuneration of members

2. The Secretary of State may out of money provided by Parlia-
ment pay to members of the Tribunal such remuneration as he
may with the approval of the Treasury determine ; and such expenses
of the Tribunal as the Secretary of State and the Treasury may
approve shall be defrayed by the Secretary of State out of money
g0 provided.
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Sittings of Tribunal
3.—(1) For the purposes of carrying out their functions in relation
to any cases referred to them, the Tribunal may sit either as a single
tribunal or in two or more divisions.

(2) The functions of the Tribunal in relation to any case referred
to them shall be exercised by three members consisting of—

(a) a chairman selected by the Secretary of State from the panel
drawn up under paragraph 1(1)(a) above, and

(b) two other members selected by the Secretary of State from
the panel drawn up under paragraph 1(1)(b).

Procedure of Tribunal

4.—(1) Any investigation by the Tribunal shall be so conducted
as to afford a reasonable opportunity for representations to be
made to the Tribunal by or on behalf of the person whose case is
the subject of the investigation.

(2) For the purposes of any such investigation, the Tribunal—

(a) may by summons require any person to attend, at such time
and place as is specified in the summons, to give evidence
or to produce any books, papers and other records in his
possession or under his control which the Tribunal consider
it necessary for the purposes of the investigation to examine,
and

(b) may take evidence on oath, and for the purpose administer
oaths, or may, instead of administering an oath, require
the person examined to make and subscribe a declaration
of the truth of the matter respecting which he is examined ;

but no person shall be required, in obedience to such a summons, to
go more than ten miles from his place of residence, unless the
necessary expenses of his attendance are paid or tendered to him.

(3) Every person who—

(a) without reasonable excuse fails to attend in obedience to a
summons issued under this paragraph, or refuses to give
evidence, or

(b) intentionally alters, suppresses, conceals or destroys or re-
fuses to produce any document which he may be required
to produce for the purpose of an investigation by the
Tribunal,

is liable to a fine.

(4) Subject to the provisions of this paragraph, the Secretary of
State may make rules for regulating the procedure on any investiga-
tion by the Tribunal.

(5) In their application to Scotland, sub-paragraphs (2) and (3)
above have effect as if for any reference to a summons there were
substituted a reference to a notice in writing.

ScH. 7
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SCHEDULE 8

PROVISIONS CAPABLE OF INCLUSION IN COMPANY
INSOLVENCY RULES

Courts

1. Provision for supplementing, in relation to the insolvency or
winding up of companies, any provision made by or under section
117 of this Act (jurisdiction in relation to winding up).

2. Provision for regulating the practice and procedure of any court
exercising jurisdiction for the purposes of Parts I to VII of this Act
or the Companies Act so far as relating to, and to matters connected
with or arising out of, the insolvency or winding up of companies,
being any provision that could be made by rules of court.

Notices, etc.

3. Provision requiring notice of any proceedings in connection with
or arising out of the insolvency or winding up of a company to be
given or published in the manner prescribed by the rules.

4. Provision with respect to the form, manner of serving, contents
and proof of any petition, application, order, notice, statement or
other document required to be presented, made, given, published or
prepared under any enactment or subordinate legislation relating to,
or to matters connected with or arising out of, the insolvency or
winding up of companies.

_ 5. Provision specifying the persons to whom any notice is to be
given.

Registration of voluntary arrangements

6. Provision for the registration of voluntary arrangements
approved under Part I of this Act, including provision for the keeping
and inspection of a register.

Provisional liquidator

7. Provision as to the manner in which a provisional liquidator
appointed under section 135 is to carry out his functions.

Conduct of insolvency

8. Provision with respect to the certification of any person as,
and as to the proof that a person is, the liquidator, administrator or
administrative receiver of a company.

9. The following provision with respect to meetings of a company’s
creditors, contributories or members—

(a) provision as to the manner of summoning a meeting (includ-
ing provision as to how any power to require a meeting is
to be exercised, provision as to the manner of determining
the value of any debt or contribution for the purposes of
any such power and provision making the exercise of any
such power subject to the deposit of a sum sufficient to
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cover the expenses likely to be incurred in summoning and
holding a meeting) ;

(b) provision specifying the time and place at which a meeting
may be held and the period of notice required for a meet-
ng ;

(c) provision as to the procedure to be followed at a meeting
(including the manner in which decisions may be reached
by a meeting and the manner in which the value of any
vote at a meeting is to be determined) ;

(d) provision for requiring a person who is or has been an officer
of the company to attend a meeting ;

(e) provision creating, in the prescribed circumstances, a pre-
sumption that a meeting has been duly summoned and held ;

(f) provision as to the manner of proving the decisions of a
meeting.

10.—(1) Provision as to the functions, membership and proceed-
ings of a committee established under section 26, 49, 68, 101, 141
or 142 of this Act.

(2) The following provision with respect to the establishment of a
committee under section 101, 141 or 142 of this Act, that is to say—

(a) provision for resolving differences between a meeting of the
company’s creditors and a meeting of its contributories or
members ;

(b) provision authorising the establishment of the committee
without a meeting of contributories in a case where a com-
pany is being wound up on grounds including its inability
to pay its debts ; and

(c) provision modifying the requirements of this Act with respect
to the establishment of the committee in a case where a
winding-up order has been made immediately upon the
discharge of an administration order.

11. Provision as to the manner in which any requirement that may
be imposed on a person under any of Parts 1 to VII of this Act by
the official receiver, the liquidator, administrator or administrative
receiver of a company or a special manager appointed under section
177 is to be so imposed.

12. Provision as to the debts that may be proved in a winding up,
as to the manner and conditions of proving a debt and as to the
manner and expenses of establishing the value of any debt or security.

13. Provision with respect to the manner of the distribution of the
property of a company that is being wound up, including provision
with respect to unclaimed funds and dividends.

14. Provision which, with or without modifications, applies in
relation to the winding up of companies any enactment contained

Sch. 8

in Parts VIIT to XI of this Act or in the Bankruptcy (Scofland) Act 1985 c. 66.

1985.
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Financial provisions
15. Provision as to the amount, or manner of determining the
amount, payable to the liquidator, administrator or administrative
receiver of a company or a special manager appointed under section
177, by way of remuneration for the carrying out of functions in
connection with or arising out of the insolvency or winding up of a
company.

16. Provision with respect to the manner in which moneys received
by the liquidator of a company in the course of carrying out his
functions as such are to be invested or otherwise handled and with
respect to the payment of interest on sums which, in pursuance of
rules made by virtue of this paragraph, have been paid into the
Insolvency Services Account.

17. Provision as to the fees, costs, charges and other expenses that
may be treated as the expenses of a winding up.

18. Provision as to the fees, costs, charges and other expenses that
may be treated as properly incurred by the administrator or admini-
strative receiver of a company.

19. Provision as to the fees, costs, charges and other expenses
that may be incurred for any of the purposes of Part I of this Act
or in the administration of any voluntary arrangement approved
under that Part.

Information and records

20. Provision requiring registrars and other officers of courts
having jurisdiction in England and Wales in relation to, or to matters
connected with or arising out of, the insolvency or winding up of
companies—

(a) to keep books and other records with respect to the exercise
of that jurisdiction, and

(b) to make returns to the Secretary of State of the business of
those courts.

21. Provision requiring a creditor, member or contributory, or such
a committee as is mentioned in paragraph 10 above, to be supplied
(on payment in prescribed cases of the prescribed fee) with such in-
formation and with copies of such documents as may be prescribed.

22. Provision as to the manner in which public examinations under
sections 133 and 134 of this Act and proceedings under sections
236 and 237 are to be conducted, as to the circumstances in which
records of such examinations or proceedings are to be made avail-
able to prescribed persons and as to the costs of such examinations
and proceedings.

23. Provision imposing requirements with respect to—

(a) the preparation and keeping by the liquidator, administrator
or administrative receiver of a company, or by the super-
visor of a voluntary arrangement approved under Part I of
this Act, of prescribed books, accounts and other records ;
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(b) the production of those books, accounts and records for in-
spection by prescribed persons ;

(c) the auditing of accounts kept by the liquidator, administrator
or administrative receiver of a company, or the supervisor
of such a voluntary arrangement ; and

(d) the issue by the administrator or administrative receiver of
a company of such a certificate as is mentioned in section
22(3)(b) of the Value Added Tax Act 1983 (refund of tax
in cases of bad debts) and the supply of copies of the cer-
tificate to creditors of the company.

24. Provision requiring the person who is the supervisor of a vol-
untary arrangement approved under Part I, when it appears to him
that the voluntary arrangement has been fully implemented and that
nothing remains to be done by him under the arrangement—

(a) to give notice of that fact to persons bound by the voluntary
arrangement, and

(b) to report to those persons on the carrying out of the func-
tions conferred on the supervisor of the arrangement.

25. Provision as to the manner in which the liquidator of a com-
pany is to act in relation to the books, papers and other records of
the company, including provision authorising their disposal.

26. Provision imposing requirements in connection with the carry-

ScH. 8
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ing out of functions under section 7(3) of the Company Directors 1986 c. 46,

Disqualification Act 1986 (including, in particular, requirements with
respect to the making of periodic returns).

General
27. Provision conferring power on the Secretary of State to make
regulations with respect to so much of any matter that may be pro-
vided for in the rules as relates to the carrying out of the functions of
the liquidator, administrator or administrative receiver of a company.

28. Provision conferring a discretion on the court.

29. Provision conferring power on the court to make orders for the
purpose of securing compliance with obligations imposed by or under
section 22, 47, 66, 131, 143(2) or 235 of this Act or section 7(4) of
the Company Directors Disqualification Act 1986.

30. Provision making non-compliance with any of the rules a
criminal offence.

31. Provision making different provision for different cases or des-
criptions of cases, including different provisions for different areas.
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SCHEDULE 9

PRroOVISIONS CAPABLE OF INCLUSION IN INDIVIDUAL
INSOLVENCY RULES

Courts

1. Provision with respect to the arrangement and disposition of
the business under Parts VIII to XI of this Act of courts having
jurisdiction for the purpose of those Parts, including provision for the
allocation of proceedings under those Parts to particular courts and
for the transfer of such proceedings from one court to another.

2. Provision for enabling a registrar in bankruptcy of the High
Court or a registrar of a county court having jurisdiction for the
purposes of those Parts to exercise such of the jurisdiction conferred
for those purposes on the High Court or, as the case may be, that
county court as may be prescribed.

3. Provision for regulating the practice and procedure of any
court exercising jurisdiction for the purposes of those Parts, being
any provision that could be made by rules of court.

4. Provision conferring rights of audience, in courts exercising
jurisdiction for the purposes of those Parts, on the official receiver
and on solicitors.

Notices, etc.

5. Provision requiring notice of any proceedings under Parts VIII
to XI of this Act or of any matter relating to or arising out of a
proposal under Part VIII or a bankruptcy to be given or published
in the prescribed manner.

6. Provision with respect to the form, manner of serving, contents
and proof of any petition, application, order, notice, statement or
other document required to be presented, made, given, published or
prepared under any enactment contained in Parts VIII to XI or
subordinate legislation under those Parts or Part XV (including
provision requiring prescribed matters to be verified by affidavit).

7. Provision specifying the persons to whom any notice under Parts
VIII to XI is to be given.

Registration of voluntary arrangements
8. Provision for the registration of voluntary arrangements ap-
proved under Part VIII of this Act, including provision for the keep-
ing and inspection of a register.

Interim receiver

9. Provision as to the manner in which an interim receiver ap-
pointed under section 286 is to carry out his functions, including
any such provision as is specified in relation to the trustee of a
bankrupt’s estate in paragraph 21 or 27 below.
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Receiver or manager
10. Provision as to the manner in which the official receiver is to
carry out his functions as receiver or manager of a bankrupt’s
estate under section 287, including any such provision as is specified
in relation to the trustee of a bankrupt’s estate in paragraph 21 or
27 below.

Administration of individual insolvency
11. Provision with respect to the certification of the appointment
of any person as trustee of a bankrupt’s estate and as to the proof
of that appointment.

12. The following provision with respect to meetings of creditors—
(@) provision as to the manner of summoning a meeting (in-
cluding provision as to how any power to require a meeting
is to be exercised, provision as to the manner of deter-
mining the value of any debt for the purposes of any such
power and provision making the exercise of any such power
subject to the deposit of a sum sufficient to cover the
expenses likely to be incurred in summoning and holding a
meeting) ;

(b) provision specifying the time and place at which a meeting
may be held and the period of notice required for a meet-
ing ;

(c) provision as to the procedure to be followed at such a
meeting (including the manner in which decisions may be
reached by a meeting and the manner in which the value of
any vote at a meeting is to be determined) ;

(d) provision for requiring a bankrupt or debtor to attend a
meeting ;

(e) provision creating, in the prescribed circumstances, a pre-
sumption that a meeting has been duly summoned and held ;
and

(f) provision as to the manner of proving the decisions of a
meeting.

13. Provision as to the functions, membership and proceedings of
a creditors’ committee established under section 301.

14. Provision as to the manner in which any requirement that may
be imposed on a person under Parts VIII to XI of this Act by the
official receiver, the trustee of a bankrupt’s estate or a special mana-
ger appointed under section 370 is to be so imposed and, in the case
of any requirement imposed under section 305(3) (information etc. to
be given by the trustee to the official receiver), provision conferring
power on the court to make orders for the purpose of securing com-
pliance with that requirement.

15. Provision as to the manner in which any requirement imposed
by virtue of section 310(3) (compliance with income payments order)
is to take effect.

L
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16. Provision as to the terms and conditions that may be included
in a charge under section 313 (dwelling house forming part of bank-
rupt’s estate).

17. Provision as to the debts that may be proved in any bankruptcy,
as to the manner and conditions of proving a debt and as to the
manner and expenses of establishing the value of any debt or security.

18. Provision with respect to the manner of the distribution of a
bankrupt’s estate, including provision with respect to unclaimed funds
and dividends.

19. Provision modifying the application of Parts VIII to XI of this
Act in relation to a debtor or bankrupt who has died.

Financial provisions

20. Provision as to the amount, or manner of determining the
amount, payable to an interim receiver, the trustee of a bankrupt’s
estate or a special manager appointed under section 370 by way of
remuneration for the performance of functions in connection with or
arising out of the bankruptcy of any person.

21. Provision with respect to the manner in which moneys received
by the trustee of a bankrupt’s estate in the course of carrying out
his functions as such are to be handled.

22. Provision as to the fees, costs, charges and other expenses that
may be treated as the expenses of a bankruptcy.

23. Provision as to the fees, costs, charges and other expenses that
may be incurred for any of the purposes of Part VIII of this Act or
in the administration of any voluntary arrangement approved under
that Part.

Information and records

24. Provision requiring registrars and other officers of courts having
jurisdiction for the purposes of Parts VIII to XI—

(a) to keep books and other records with respect to the exercise
of that jurisdiction and of jurisdiction under the Deeds of
Arrangement Act 1914, and

(b) to make returns to the Secretary of State of the business of
those courts.

25. Provision requiring a creditor or a committee established under
section 301 to be supplied (on payment in prescribed cases of the
prescribed fee) with such information and with copies of such docu-
ments as may be prescribed.

26. Provision as to the manner in which public examinations under
section 290 and proceedings under sections 366 to 368 are to be
conducted, as to the circumstances in which records of such examina-
tions and proceedings are to be made available to prescribed persons
and as to the costs of such examinations and proceedings.
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27. Provision imposing requirements with respect to— _

(@) the preparation and keeping by the trustee of a bankrupt’s
estate, or the supervisor of a voluntary arrangement ap-
proved under Part VIII, of prescribed books, accounts and
other records ; ’

(b) the production of those books, accounts and records for
inspection by prescribed persons ; and

(¢) the auditing of accounts kept by the trustee of a bankrupt’s
estate or the supervisor of such a voluntary arrangement.

28. Provision requiring the person who is the supervisor of a
voluntary arrangement approved under Part VIII, when it appears to
him that the voluntary arrangement has been fully implemented and
that nothing remains to be done by him under it— .

(a) to give notice of that fact to persons bound by the voluntary
arrangement, and

(b) to report to those persons on the carrying out of the func-
tions conferred on the supervisor of it.

29. Provision as to the manner in which the trustee of a bank-
rupt’s estate is to act in relation to the books, papers and other
records of the bankrupt, including provision authorising their dis-
posal.

General

30. Provision conferring power on the Secretary of State to make
regulations with respect to so much of any matter that may be pro-
vided for in the rules as relates to the carrying out of the functions of
an interim receiver appointed under section 286, of the official re-
ceiver while acting as a receiver or manager under section 287 or of
a trustee of a bankrupt’s estate.

31. Provision conferring a discretion on the court.

32. Provision making non-compliance with any of the rules a
criminal offence.

33. Provision making different provision for different cases, includ-
ing different provision for different areas.

L2
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Insolvency Act 1986 c. 45

SCHEDULE 11

TRANSITIONAL PROVISIONS AND SAVINGS
PaArT I

CoMpPANY INSOLVENCY AND WINDING UpP

Administration orders

1.—(1) Where any right to appoint an administrative receiver of a
company is conferred by any debentures or floating charge created
before the appointed day, the conditions precedent to the exercise of
that right are deemed to include the presentation of a petition apply-
ing for an administration order to be made in relation to the
company.

(2) “ Administrative receiver ” here has the meaning assigned by
section 251.

Receivers and managers (England and Wales)

2—(1) In relation to any receiver or manager of a ‘company’s
property who was appointed before the appointed day, the new law
does not apply ; and the relevant provisions of the former law con-
tinue to have effect.

(2) “The new law ” here means Chapter I of Part III, and Part
VI, of this Act; and “the former law ” means the Companies Act
and so much of this Act as replaces provisions of that Act (without
the amendments in paragraphs 15 to 17 of Schedule 6 to the Insolv-
ency Act 1985, or the associated repeals made by that Act), and any
provision of the Insolvency Act 1985 which was in force before the
appointed day.

(3) This paragraph is without prejudice to the power conferred by
this Act under which rules under section 411 may make transitional
provision in connection with the coming into force of those rules ;
and such provision may apply those rules in relation to the receiver
or manager of a company’s property notwithstanding that he was
appointed before the coming into force of the rules or section 411.

Receivers (Scotland)

3.—(1) In relation to any receiver appointed under section 467 of
the Companies Act before the appointed day, the new law does not
apply and the relevant provisions of the former law continue to have
effect.

(2) “ The new law » here means Chapter II of Part III, and Part
VI, of this Act; and “ the former law ” means the Companies Act
and so much of this Act as replaces provisions of that Act (without
the amendments in paragraphs 18 to 22 of Schedule 6 to the
Insolvency Act 1985 or the associated repeals made by that Act), and
any provision of the Insolvency Act 1985 which was in force before
the appointed day.

Section 437.

1985 c. 65.
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(3) This paragraph is without prejudice to the power conferred by
this Act under which rules under section 411 may make transitional
provision in connection with the coming into force of those rules ;
and such provision may apply those rules in relation to a receiver
appointed under section 467 notwithstanding that he was appointed
before the coming into force of the rules or section 411.

Winding up already in progress
4.—(1) In relation to any winding up which has commenced, or is
treated as having commenced, before the appointed day, the new law
does not apply, and the former law continues to have effect, subject
to the following paragraphs.

(2) “ The new law ” here means any provisions in the first Group
of Parts of this Act which replace sections 66 to 87 and 89 to 105
of the Imsolvency Act 1985; and “the former law ” means Parts
XX and XXI of the Companies Act (without the amendments in
paragraphs 23 to 52 of Schedule 6 to the Insolvency Act 1985, or
the associated repeals made by that Act).

Statement of affairs
5.—(1) Where a winding up by the court in England and Wales
has commenced, or is treated as having commenced, before the
appointed day, the official receiver or (on appeal from a refusal by
him) the court may, at any time on or after that day—

(a) release a person from an obligation imposed on him by or
under section 528 of the Companies Act (statement of
affairs), or

(b) extend the period specified in subsection (6) of that section.

(2) Accordingly, on and after the appointed day, section 528(6)
has effect in relation to a winding up to which this paragraph
applies with the omission of the words from “ or within * onwards.

Provisions relating to liquidator
6.—(1) This paragraph applies as regards the liquidator in the
case of a winding up by the court in England and Wales commenced,
or treated as having commenced, before the appointed day.

(2) The official receiver may, at any time when he is liquidator of
the company, apply to the Secretary of State for the appointment of
a liquidator in his (the official receiver’s) place ; and on any such
application the Secretary of State shall either make an appointment
or decline to make one.

(3) Where immediately before the appointed day the liquidator of
the company has not made an application under section 545 of the
Companies Act (release of liquidators), then—

(@) except where the Secretary of State otherwise directs, sections
146(1) and (2) and 172(8) of this Act apply, and section
545 does not apply, in relation to any liquidator of that
company who holds office on or at any time after the
appointed day and is not the official receiver ;
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(b) section 146(3) applies in relation to the carrying out at any
time after that day by any liquidator of the company of any
of his functions ; and

(¢) a liquidator in relation to whom section 172(8) has effect by
virtue of this paragraph has his release with effect from the
time specified in section 174(4)(d) of this Act.

(4) Subsection (6) of section 174 of this Act has effect for the
purposes of sub-paragraph (3)(c) above as it has for the purposes
of that section, but as if the reference to section 212 were to section
631 of the Companies Act.

(5) The liquidator may employ a solicitor to assist him in the
carrying out of his functions without the permission of the committee
of inspection ; but if he does so employ a solicitor he shall inform
the committee of inspection that he has done so.

Winding up under supervision of the court

289

Sca. 11

7. The repeals in Part II of Schedule 10 to the Insolvency Act 1985 c. 65.

1985 of references (in the Companies Act and elsewhere) to a wind-
ing up under the supervision of the court do not affect the operation
of the enactments in which the references are contained in relation
to any case in which an order under section 606 of the Companies
Act (power to order winding up under supervision) was made before
the appointed day.

Saving for power to make rules

B.—(1) Paragraphs 4 to 7 are without prejudice to the power
conferred by this Act under which rules made under section 411
may make transitional provision in connection with the coming into
force of those rules.

(2) Such provision may apply those rules in relation to a winding
up notwithstanding that the winding up commenced, or is treated as
having commenced, before the coming into force of the rules or
section 411.

Setting aside of preferences and other transactions

9.—(1) Where a provision in Part VI of this Act applies in relation
to a winding up or in relation to a case in which an administration
order has been made, a preference given, floating charge created or
other transaction entered into before the appointed day shall not be
set aside under that provision except to the extent that it could
have been set aside under the law in force immediately before that
day, assuming for this purpose that any relevant administration
order had been a winding-up order.

(2) The references above to setting aside a preference, floating
charge or other transaction include the making of an order which
varies or reverses any effect of a preference, floating charge or other
transaction.
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Part IT

INDIVIDUAL INSOLVENCY

Bankruptcy (general)

10.—(1) Subject to the following provisions of this Part of this
Schedule, so much of this Act as replaces Part III of the Insolvency
Act 1985 does not apply in relation to any case in which a petition
in bankruptcy was presented, or a receiving order or adjudication
in bankruptcy was made, before the appointed day.

(2) In relation to any such case as is mentioned above, the en-
actments specified in Schedule 8 to that Act, so far as they relate to
bankruptcy, and those specified in Parts III and IV of Schedule 10
to that Act, so far as they so relate, have effect without the amend-
ments and repeals specified in those Schedules.

(3) Where any subordinate legislation made under an enactment
referred to in sub-paragraph (2) is in force immediately before the
appointed day, that subordinate legislation continues to have effect
on and after that day in relation to any such case as is mentioned in
sub-paragraph (1).

11.—(1) In relation to any such case as is mentioned in paragraph
10(1) the references in any enactment or subordinate legislation to
a petition, order or other matter which is provided for under the
Bankruptcy Act 1914 and corresponds to a petition, order or other
matter provided for under provisions of this Act replacing Part ITL
of the Insolvency Act 1985 continue on and after the appointed day
to have effect as references to the petition, order or matter provided
for by the Act of 1914 ; but otherwise those references have effect
on and after that day as references to the petition, order or matter
provided for by those provisions of this Act.

(2) Without prejudice to sub-paragraph (1), in determining for the
purposes of section 279 of this Act (period of bankruptcy) or para-
graph 13 below whether any person was an undischarged bankrupt
at a time before the appointed day, an adjudication in bankruptcy
and an annulment of a bankruptcy under the Act of 1914 are to be
taken into account in the same way, respectively, as a bankruptcy
order under the provisions of this Act replacing Part III of the Insol-
vency Act 1985 and the annulment under section 282 of this Act of
such an order.

12. Transactions entered into before the appointed day have effect
on and after that day as if references to acts of bankruptcy in the
provisions for giving effect to those transactions continued to be
references to acts of bankruptcy within the meaning of the Bankruptcy
Act 1914, but as if such acts included failure to comply with a statu-
tory demand served under section 268 of this Act.

Discharge from old bankruptcy

13.—(1) Where a person—
(a) was adjudged bankrupt before the appointed day or is ad-
judged bankrupt on or after that day on a petition presented

before that day, and
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(b) that person was not an undischarged bankrupt at any time  Sch. 11
in the period of 15 years ending with the adjudication,

that person is deemed (if not previously discharged) to be discharged
from his bankruptcy for the purposes of the Bankruptcy Act 1914 at 1914 c. 59,
the end of the discharge period.

(2) Subject to sub-paragraph (3) below, the discharge period for
the purposes of this paragraph is—

(a) in the case of a person adjudged bankrupt before the ap-
pointed day, the period of 3 years beginning with that day,
and

(b) in the case of a person who is adjudged bankrupt on or after
that day on a petition presented before that day, the period
of 3 years beginning with the date of the adjudication.

(3) Where the court exercising jurisdiction in relation to a bank-
ruptcy to which this paragraph applies is satisfied, on the application
of the official receiver, that the bankrupt has failed, or is failing, to
comply with any of his obligations under the Bankruptcy Act 1914,
any rules made under that Act or any such rules as are mentioned
in paragraph 19(1) below, the court may order that the discharge
period shall cease to run for such period, or until the fulfilment of
such conditions (including a condition requiring the court to be satis-
fied as to any matter) as may be specified in the order.

Provisions relating to trustee

14.—(1) This paragraph applies as regards the trustee in the case
of a person adjudged bankrupt before the appointed day, or adjudged
bankrupt on or after that day on a petition presented before that
day.

(2) The official receiver may at any time when he is the trustee of
the bankrupt’s estate apply to the Secretary of State for the appoint-
ment of a person as trustee instead of the official receiver ; and on
any such application the Secretary of State shall either make an
appointment or decline to make one.

(3) Where on the appointed day the trustee of a bankrupt’s estate
has not made an application under section 93 of the Bankruptcy
Act 1914 (release of trustee), then—

(a) except where the Secretary of State otherwise directs, sec-
tions 298(8), 304 and 331(1) to (3) of this Act apply, and
section 93 of the Act of 1914 does not apply, in relation
to any trustee of the bankrupt’s estate who holds office on
or at any time after the appointed day and is not the official
receiver ;

(b) section 331(4) of this Act applies in relation to the carrying
out at any time on or after the appointed day by the trus-
tee of the bankrupt’s estate of any of his functions ; amd

(c) a trustee in relation to whom section 298(8) of this Act has
effect by virtue of this paragraph has his release with effect
from the time specified in section 299(3Xd).
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(4) Subsection (5) of section 299 has effect for the purposes of
sub-paragraph (3)Xc) as it has for the purposes of that section.

(5) In the application of subsection (3) of section 331 in relation
to a case by virtue of this paragraph, the reference in that subsection
to section 330(1) has effect as a reference to section 67 of the Bank-
ruptcy Act 1914,

(6) The trustee of the bankrupt’s estate may employ a solicitor to
assist him in the carrying out of his functions without the permission
of the committee of inspection ; but if he does so employ a solicitor,
he shall inform the committee of inspection that he has done so.

Copyright

15. Where a person who is adjudged bankrupt on a petition pre-
sented on or after the appointed day is liable, by virtue of a trans-
action entered into before that day, to pay royalties or a share of
the profits to any person in respect of any copyright or interest in
copyright comprised in the bankrupt’s estate, section 60 of the Bank-
ruptcy Act 1914 (limitation on trustee’s powers in relation to copy-
right) applies in relation to the trustee of that estate as it applies in
relation to a trustee in bankruptcy under the Act of 1914.

Second bankruptcy

16.—(1) Sections 334 and 335 of this Act apply with the following
modifications where the earlier bankruptcy (within the meaning of
section 334) is a bankruptcy in relation to which the Act of 1914
applies instead of the second Group of Parts in this Act, that is to
say—

(a) references to property vested in the existing trustee under sec-
tion 307(3) of this Act have effect as references to such
property vested in that trustee as was acquired by or de-
volved on the bankrupt after the commencement (within
the meaning of the Act of 1914) of the earlier bankruptcy ;
and

(b) references to an order under section 310 of this Act have
effect as references to an order under section 51 of the Act
of 1914.

(2) Section 39 of the Act of 1914 (second bankruptcy) does not
apply where a person who is an undischarged bankrupt under that
Act is adjudged bankrupt under this Act. '

Setting aside of preferences and other transactions

17.—(1) A preference given, assignment made or other transaction
entered into before the appointed day shall not be set aside under
any of sections 339 to 344 of this Act except to the extent that it
could have been set aside under the law in force immediately before
that day.

{2) References in sub-paragraph (1) to setting aside a preference,
assignment or other transaction include the making of any order
which varies or reverses any effect of a preference, assignment or
other transaction.
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18.—(1) Where a bankruptcy order is made under this Act on or
after the appointed day, a person is not guilty of an offence under
Chapter VI of Part IX in respect of anything done before that day ;
but, notwithstanding the repeal by the Insolvency Act 1985 of the 1985 c. 65.
Bankruptcy Act 1914, is guilty of an offence under the Act of 1914 1914 c. 59.
in respect of anything done before the appointed day which would
have been an offence under that Act if the making of the bank-
Zuptcy order had been the making of a receiving order under that
ct.

(2) Subsection (5) of section 350 of this Act applies (instead of
sections 157(2), 158(2), 161 and 165 of the Act of 1914) in relation to
proceedings for an offence under that Act which are instituted
(whether by virtue of sub-paragraph (1) or otherwise) after the ap-
pointed day.

Power to make rules

19.—(1) The preceding provisions of this Part of this Schedule are
without prejudice to the power conferred by this Act under which
rules under section 412 may make transitional provision in con-
nection with the coming into force of those rules; and such pro-
vision may apply those rules in relation to a bankruptcy notwith-
standing that it arose from a petition presented before either the
coming into force of the rules or the appointed day.

(2) Rules under section 412 may provide for such notices served
before the appointed day as may be prescribed to be treated for the
purposes of this Act as statutory demands served under section 268.

Part III

TRANSITIONAL EFFECT OF PART XVI

20.—(1) A transaction entered into before the appointed day shall
not be set aside under Part XVI of this Act except to the extent
that it could have been set aside under the law in force immediately
before that day.

(2) References above to setting aside a tramsaction include the
making of any order which varies or reverses any effect of a transac-
tion.

ParT IV

INSOLVENCY PRACTTTIONERS

21. Where an individual began to act as an insolvency practitioner
in relation to any person before the appointed day, nothing in section
390 (2) or (3) prevents that individual from being qualified to act as
an insolvency practitioner in relation to that person.

M
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PART V
GENERAL TRANSITIONAL PROVISIONS AND SAVINGS

Interpretation for this Part

22. In this Part of this Schedule, “ the former enactments > means
so much of the Companies Act as is repealed and replaced by this
g:;, the Insolvency Act 1985 and the other enactments repealed by

is Act.

General saving for past acts and events

23. So far as anything done or treated as done under or for the
purposes of any provision of the former enactments could have been
done under or for the purposes of the corresponding provision of
this Act, it is not invalidated by the repeal of that provision but has
effect as if done under or for the purposes of the corresponding pro-
vision ; and any order, regulation, rule or other instrument made or
having effect under any provision of the former enactments shall,
insofar as its effect is preserved by this paragraph, be treated for all
purposes as made and having effect under the corresponding pro-
vision.

Periods of time

24. Where any period of time specified in a provision of the former
enactments is current immediately before the appointed day, this Act
has effect as if the corresponding provision had been in force when
the period began to run; and (without prejudice to the foregoing)
any period of time so specified and current is deemed for the purposes
of this Act—

(a) to run from the date or event from which it was running
immediately before the appointed day, and

(b) to expire (subject to any provision of this Act for its exten-
sion) whenever it would have expired if this Act had not
been passed ;

and any rights, priorities, liabilities, reliefs, obligations, requirements,
powers, duties or exemptions dependent on the beginning, duration or
end of such a period as above mentioned shall be under this Act as
they were or would have been under the former enactments.

Internal cross-references in this Act

25. Where in any provision of this Act there is a reference to
another such provision, and the first-mentioned provision operates,
or is capable of operating, in relation to things done or omitted, or
events occurring or not occurring, in the past (including in particular
past acts of compliance with any enactment, failures of compliance,
contraventions, offences and convictions of offences), the reference to
the other provision is to be read as including a reference to the cor-
responding provision of the former enactments.

Punishment of offences

26.—(1) Offences committed before the appointed day under any
provision of the former enactments may, notwithstanding any repeal
by this Act, be prosecuted and punished after that day as if this Act

had not passed.
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{(2) A contravention of any provision of the former enactments com-
mitted before the appointed day shall not be visited with any severer
punishment under or by virtue of this Act than would have been
applicable under that provision at the time of the contravention ; but
where an offence for the continuance of which a penalty was provided
has been committed under any provision of the former enactments,
proceedings may be taken under this Act in respect of the continuance
of the offence on and after the appointed day in the like manner
asf it.fhilsle effence had been committed under the corresponding provision
of this Act.

References elsewhere to the former enactments

27.—(1) A reference in any enactment, instrument or document
(whether express or implied, and in whatever phraseology) to a pro-
vision of the former enactments (including the corresponding provi-
sion of any yet earlier enactment) is to be read, where necessary to
retain for the epactment, instrument or document the same force and
effect as it would have had but for the passing of this Act, as, or
as including, a reference to the corresponding provision by which
it is replaced in this Act.

(2) The generality of the preceding sub-paragraph is not affected by
any specific conversion of references made by this Act, nor by the
inclusion in any provision of this Act of a reference (whether express
or implied, and in whatever phraseology) to the provision of the
former enactments corresponding to that provision, or to a provision
of the former enactments which is replaced by a corresponding provi-
sion of this Act.

Saving for power to repeal provisions in section 51

28. The Secretary of State may by order in a statutory instrument
repeal subsections (3) to (5) of section 51 of this Act and the entries
in Schedule 10 relating to subsections (4) and (5) of that section.

Saving for Interpretation Act 1978 ss. 16, 17
29. Nothing in this Schedule is to be taken as prejudicing sections

Sch. 11

16 and 17 of the Interpretation Act 1978 (savings from, and effect 1978 c. 30.

of, repeals); and for the purposes of section 17(2) of that Act
(construction of references to enactments repealed and replaced, etc.),

so much of section 18 of the Insolvency Act 1985 as is replaced by a 1985 c. 65.

provision of this Act is deemed to have been repealed by this Act
and not by the Company Directors Disqualification Act 1986.

1986 c. 46.
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SCHEDULE 12
ENACTMENTS REPEALED

Chapter

Short title

Extent of repeal

1970 c. 8.

1976 c. 60.
1985 c. 6.

1985 c. 65.

1985 c. 66.
1986 c. 44.

The Insolvency Services
(Accounting and Invest-
ment) Act 1970.

The Insolvency Act 1976.

The Companies Act 1985.

The Insolvency Act 1985.

The Bankruptcy (Scot-
land) Act 1985.
The Gas Act 1986.

The whole Act.

Section 3.

In section 463(4), the words
“ Subject to section 617 »,

Sections 467 to 485.

In section 486, in the definition
of “company” the words
 other than in Chapter II of
this Part”; and the defini-
tions of ‘instrument of
appointment *°, ¢ prescribed”,
“receiver ” and ¢ register of
charges ™.

Sections 488 to 650.

Sections 659 to 664.

Sections 665 to 674.

Section 709(4).

Section 710(4).

Section 724.

Schedule 16.

In Schedule 24, the entries
relating to section 467; all
entries thereafter up to and
including section 641(2); and
the entry relating to section
710(4).

Sections 1 to 11.

Section 15.

Section 17.

Section 19.

Sections 20 to 107.

Section 108(1) and (3) to (7).

Sections 109 to 211.

Sections 212 to 214.

Section 216.

Section 217(1) to (3).

Sections 221 to 234,

In section 235, subsections (2)
to (5).

In section 236, subsections (3)
to (5).

In Schedule 1, paragraphs 1 to
4, and sub-paragraph (4) of
paragraph 5.

Schedules 3 to 5.

In Schedule 6, paragraphs 5, 6,
9, 15 to 17, 20 to 22, 25 to
44 and 48 to 52.

Schedule 7.

In Schedule 9, paragraphs 1
and 4 to 24.

Schedule 10.

In Schedule 7, paragraphs 19
to 22

In Schedule, 7 paragraph 31.
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SCHEDULE 13

CONSEQUENTIAL AMENDMENTS OF COMPANIES ACT 1985

ParT I

INTERNAL AND OTHER SECTION REFERENCES AMENDED OR RE-AMENDED

Section of Act

Consequential amendment or re-amendment

Section 13(4)
Section 44(7)

Section 103(7)
Section 131(7)
Section 140(2)

Section 153(3)

Section 156(3)

Section 173(4)
Section 196

Section 222(4)

After ¢ this Act ’, add * and the Insolvency Act .

In paragraph (a), for ‘section 582 substitute
““ section 110 of the Insolvency Act .

In paragraph (a), the same amendment.
The same amendment.

In paragraph (b), for “section 518 substitute
¢ section 123 of the Insolvency Act .

In paragraph (f), for ‘section 582 substitute
‘ section 110 of the Insolvency Act .

In paragraph (g), for * Chapter II of Part II of the
Insolvency Act 1985 substitute “Part I of the
Insolvency Act .

For “section 517> substitute * section 122 of the
Insolvency Act .

The same amendment.

For this section substitute—

¢ 196.—(1) The following applies in the case of a
company registered in England and Wales, where
debentures of the company are secured by a
charge which, as created, was a floating charge.

(2) If possession is taken, by or on behalf of the
holders of any of the debentures, of any property
comprised in or subject to the charge, and the
company is not at that time in course of being
wound up, the company’s preferential debts
shall be paid out of assets coming to the hands
of the person taking possession in priority to
any claims for principal or interest in respect of
the debentures.

(3) “ Preferential debts ”” means the categories of
debts listed in Schedule 6 to the Insolvency Act;
and for the purposes of that Schedule “ the
relevant date ” is the date of possession being
taken as above mentioned.

(4) Payments made under this section shall be
recouped, as far as may be, out of the assets of
the company available for payment of general
creditors.”

For “section 106 of the Insolvency Act 1985
substitute “ section 411 of the Insolvency Act .

M3
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Section of Act

Consequential amendment or re-amendment

Section 225

Section 380(4)

Section 441(1)

Section 449(1)

Section 461(6)

Section 462(5)

Section 463(2)

Section 463(3)

Section 464(6)

Section 657(2)

Section 658(1)

Section 711(2)

Section 733

At the end of the section add—

“(8) At any time when an administration order
under Part II of the Insolvency Act is in force,
this section has effect as if subsections (3) and
(5) to (7) were omitted .

In paragraph (), for “section 572(1)(a) > substitute
¢ section 84(1)(a) of the Insolvency Act .

For “ section 13 of the Insolvency Act 1985 * substitute
“ section 8 of the Company Directors Disqualification
Act 1986 .

In paragraph (ba), for “section 12 or 13 of the
Insolvency Act 1985 > substitute * section 6, 7 or 8
of the Company Directors Disqualification Act
1986 .

For *“section 106 of the Insolvency Act 1985
substitute ¢ section 411 of the Insolvency Act .

After “this Part ’ insert *‘ and Part III of the Insolvency
Act 1986 .

For “Part XX (except section 623(4)) > substitute
“Part IV of the Insolvency Act (except section
185) ™.

For this subsection substitute—

“ (3) Nothing in this section derogates from the
provisions of sections 53(7) and 54(6) of the
Insolvency Act (attachment of floating charge on
appointment of receiver), or prejudices the
operation of sections 175 and 176 of that Act
(payment of preferential debts in winding up) .

For ¢ section 89 of the Insolvency Act 1985 *’ substitute
“ sections 175 and 176 of the Insolvency Act .

For ¢ subsections (3) and (5) to (7) of section 91 of the
Insolvency Act 1985 and section 92 of that Act”
substitute ¢ section 178(4) and sections 179 to 182 of
the Insolvency Act .

For “ Subsection (7) of section 91 of the Insolvency
Act 1985 > substitute ““ Section 180 of the Insolvency
Act”.

In paragraph (b), for section 600" substitute
“ section 109 of the Insolvency Act *.

In subsection (1), omit * 295(7) .
In subsection (3), for *216(3) or 295(7) > substitute
“or216(3) .
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ParT II

AMENDMENT OF PART XX VI (INTERPRETATION)

In Part XXVI of the Companies Act, after section 735, insert the
following section—

‘ Relation-

ship of this
Act to
Insolvency
Act.

735A.—(1) In this Act * the Insolvency Act ”’ means the
Insolvency Act 1986; and in the following provisions of
this Act, namely, sections 375(1)(b), 425(6)(a), 440, 449(1)(a)
and (d), 460(2), 675, 676, 677, 699(1), 728 and Schedule 21,
paragraph 6(1), the words * this Act” are to be read as
including Parts I to VII of that Act, sections 411, 413, 414,
416 and 417 in Part XV of that Act, and also the Company
Directors Disqualification Act 1986.

(2) In sections 704(5), 706(1), 707(1), 708(1)(a) and (4),
710(5), 713(1), 729 and 732(3) references to the Companies
Acts include Parts I to VII of the Insolvency Act, sections
411, 413, 414, 416 and 417 in Part XV of that Act, and also
the Company Directors Disqualification Act 1986.

(3) Subsections (1) and (2) apply unless the contrary
intention appears.”

SCHEDULE 14

CONSEQUENTIAL AMENDMENTS OF OTHER ENACTMENTS

Enactment Amendment
Deeds of Arrangement Act
1914 (c. 47):

Section 3(1) ... ... | For “ Part III of the Insolvency Act 1985 sub-

itig&te “Parts VIII to XI of the Insolvency Act
986 .

Section 3(4) The same amendment.

Section 11(1) and (2) In each subsection, the same amendment.

Section 15(1) ... .. | For “section 207 of the Insolvency Act 1985
substitute “ section 412 of the Insolvency Act
1986 .

Section 16 ... | The same amendment as of section 3(1).

Section 23 . ... | The same amendment.

Section 30(1) . ... | For the deﬁmtlon of * property * substitute—

Law %‘ Property Act 1925

6 6

property ’ has the meaning given by section
436 of the Insolvency Act 1986 .

(c. 20):
Section 52(2)(b) ... | For “ section 91 or 161 of the-Insolvency Act 1985 **

Land Regxstratlon Act 1925
21):

substitute ““ sections 178 to 180 or sections 315 to
319 of the Insolvency Act 1986 .

Sectlon 4212) ... .. | For “section 161 of the Insolvency Act 1985

substitute ‘“ sections 315 to 319 of the Insolvency
Act 1986 .

Section 112AA(3)(@) ... | For “ the Insolvency Act 1985 or the Conipanies

Act 1985 * substitute * the Insolvency Act 1986 **.
M4
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Enactment

Amendment

Third Parties (Rights against
Insurers) Act 1930 (c. 25).
Section 1

Section 2

Section 4 .

Exchange Control Act 1947
(c. 14):

Schedule 4 ...

Arbitration Act 1950 (c. 27)
Section 3(2) ... .

Agricultural Marketing Act
1958 (c. 47):
Schedule 2

Charities Act 1960 (c. 58):
Section 30(1) . e

Licensing Act 1964 (c. 26):
Section 8(1) ... e

In subsection (1)(b), for the words from “a com-
position ” to ‘that Chapter ”” substitute “a
voluntary arrangement proposed for the purposes
of Part I of the Insolvency Act 1986 being
approved under that Part .

In subsection (2), for *“ 228 of the Insolvency Act
%ggg ”” substitute “ 421 of the Insolvency Act

In subsection (3), the same amendment.

In lsgbsection (1), the same amendment as of section

In subsection (1A), for the words from ‘‘com-
position or scheme ’ to the end of the subsection
substitute ‘‘ voluntary arrangement proposed for
the purposes of, and approved under, Part I or
Part VIII of the Insolvency Act 1986 .

In paragraph (b), the same amendment as of
section 1(2).

In paragraphs 6 and 8(4), for “ section 120 of the
Insolvency Act 1985 *’ substitute ‘ sections 267 to
270 of the Insolvency Act 1986 .

For * committee established under section 148 of
the Insolvency Act 1985 > substitute “ creditors’
committee established under section 301 of the
Insolvency Act 1986 .

For paragraph 4 substitute—

“4,—(1) A scheme shall provide for the
winding up of the board, and for that purpose
may apply Part V of the Insolvency Act 1986
(winding up of unregistered companies), subject
to the following modifications.

(2) For the purposes of sections 221, 222 and
224 of the Act of 1986, the principal place of
business of the board is deemed to be the office
of the board the address of which is registered
by the Minister under paragraph 3 above.

(3) Section 223 does not apply.

(4) Section 224 applies as if the words “‘ or
any member of it as such * were omitted.

(5) A petition for winding up the board may
be presented by the Minister as well as by any
person authorised under Part IV of the In-
solvency Act 1986 to present a petition for
winding up a company ’

For Compames Act 1985 > substitute *“ Insolvency
Act 1986 ”,

In paragraph (c), for the words from * composition
or scheme ” to “Act 1985 * substitute *“ voluntary
arrangement proposed by the holder of the licence
has been approved under Part VIII of the In-
solvency Act 1986 ; and for * composition or
scheme ** substitute “‘ voluntary arrangement .
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Enactment

Amendment

Section 10(5)

Industrial and Provident
Societies Act 1965 (c. 12)
Section 55 .

Medicines Act 1968 (c. 67)
Section 72(4) ...

Income and Corporation
Taxes Act 1970 (c. 10):
Section 247(7) ...

Section 265(¢5) ...

Conveyancing and Feudal
Reform (Scotland) Act
1970 (c. 35):

Schedule 3

Tribunals and Inquiries Act
1971 (c. 62):
Schedule 1

Superannuation Act 1972

c. 11):
Section 5(2)

Road Traffic Act 1972 (c. 20)
Section 150 ...

Finance Act 1972 (c. 41):
Schedule 16 ...

La&mc% Charges Act 1972 (c.
Section 16(2) .

Matrimonial Causes Act

1973 (c. 18):
Section 39

For the words from “ composition or scheme ” to
“Act 1985 substitute ** voluntary arrangement
proposed by .the holder of a justices’ licence has
been approved under Part VIII of the Insolvency
Act 1986>’; and for * composition or scheme >
substitute ¢ voluntary arrangement »’,

For “ Companies Act 1985 * substitute * Insolvency
Act 1986 .

For the words from * composition or scheme ” to
the end of the subsection substitute ‘‘ voluntary
arrangement proposed for the purposes of, and
eltggéqyed under, Part VIII of the Insolvency Act

For * Companies Act 1985 ** substitute * Insolvency
Act 1986 .

For * 538 of the Companies Act 1985 ** substitute
““ 145 of the Insolvency Act 1986 ™.

In Standard Condition 9(2)(b), for * 228 of the In-
solvency Act 1985 substitute ‘421 of the
Insolvency Act 1986 ».

For paragraph 10A substitute—

*10A. The Insolvency Practitioners

Tribunal referred to in section 396 of the
Insolvency Act 1986 >

For “ 156 of the Insolvency Act 1985 ” substitute
““ 310 of the Insolvency Act 1986 »*; and for * the
said section 156 substitute - the said section
3107,

In subsection (1)(b), for * 228 of the Insolvency Act
19§5 > substitute 421 of the Insolvency Act
1986 .

In subsection (2), the same amendment.

In paragraph 13(5), for *“ Companies Act 1985*
substitute * Insolvency. Act 1936 >

For “ 207 of the Insolvency Act 1985 ** substitute
“412 of the Insolvency Act 1986 ’; and for
¢ Part III * substitute * Parts VIII to XI >,

For “ section 174 of the Insolvency Act 1985 ** sub-
st9it8ute “ section 339 or 340 of the Tnsolvency Act
- 1986 . .
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Amendment

Powers of Criminal Courts
Act 1973 (c. 62):
Section 39(3) ... e

Fnendb; Societies Act 1974
c. 4

Section 87(2) ...
Social Security Pensions Act

1975 (c. 60):
Section 58 e

Schedule 3

Recess Elections Act 1975
c. 66):
Section 1(2) ...
Policyholders Protection Act
1975 (c. 75):
Section 5(1)(a) .
Section 15(1) ...
Section 16(1)(b) v
Development Land Tax Act

1976 (c. 24):
Section 33(1) ‘we e

Restrictive Trade Practices
Act 1976 (c. 34):
. Schedule'l - . ..

Employment Protection
(Consoliddtion) Act 1978

Ceo4d):
‘Section 106(5) .. e

In paragraph (d), for * 174(10) of the Insolvency Act
iggg :: substitute “ 341(4) of the Insolvency Act

-For * Companies Act 1985 * substitute ** Insolvency

Act 1986 ™.

The section is to have effect as originally enacted,
and without the amendment made by paragraph
26(1) of Schedule 8 to the Insolvency Act 1985.

At the end of paragraph 3(1) add—

“ or (in the case of a company not in liqui-
dation)—

(a) the appointment of a receiver as
mentioned in section 40 of the Insolvency
Act 1986 (debenture-holders secured by
floating charge), or

(b) the appointment of a receiver under
section 53(6) or 54(5) of that Act (Scottish
company with property subject to floating
charge), or

(¢) the taking of possession by debenture-
holders (so secured) as mentioned in section
196 of the Companies Act 1985 .

In paragraph 4, for the words from the beginning
to ““Act 1985 » substitute ** Section 196(3) of the
Companies Act 1985 and section 387 of the
Insolvency Act 1986 apply as regards the meaning
:’ln this Schedule of the expression ¢ the relevant

ate’.”.

In the definition of “ certificate of vacancy ", for
“214(6)(a) of the Insolvency Act 1985 sub-
stitute “ 427(6)(a) of the Insolvency Act 1986 .

For * Companies Act 1985 ” substitute * Insolvency
Act 1986 ",

For “ 532 of the Companies Act 1985 ** substitute
135 of the Insolvency Act 1986 .

The same amendment as of section 5(1)(a).

For “ 538 of the Companies Act 1985 * substitute
* 145 of the Insolvency Act 1986 *.

‘For paragraph 9A (inserted by Insélvency Act 1985,

section 217(4)) substitute—
“9A. Insolvency servioes within the meaning
of section 428 of the Insolvency Act 1986 .

In paragraph (6), for ¢*228 of the Insolvency Act
1985 * substitute * 421 of the Insolvency Act
1986™.
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In paragraph (c), for the words from ““ a composition
or” to the end of the paragraph substitute *“a
voluntary arrangement proposed for the purposes
of Part I of the Insolvency Act 1986 is approved
under that Part .

Section 106(6) ... ... | The same amendment as of section 106(5)(c).

Section 122 ... ... | In subsection (7), for * 181 of the Insolvency Act
1985 »* substitute * 348 of the Insolvency Act
1986 ’; and for ‘“section 106> substitute
““ section 411 .

In subsection (9), for the words from * composition
or scheme  to “Act 1985 ” substitute * voluntary
arrangement proposed for the purposes of, and
approved under, Part I or VIII of the Insolvency
Act 1986 .

Section 123(6) ... ... | For the words from * composition or scheme * to

“Act 1985 » substitute ¢ voluntary arrangement

proposed for the purposes of, and approved

under, Part I or VIII of the Insolvency Act 1986 *’.

Section 125(2) ... ... | For paragraph (a) substitute—

“ (a) the following provisions of the Insolvency

Act 1986—
(i) sections 175 and 176, 328 and 329,
348 and Schedule 6, and
(ii) any rules under that Act applying
section 348 of it to the winding up of a
company; and ”

Section 127(1) ... ... | In paragraph (), for 228 of the Insolvency Act
}ggg :: substitute *“ 421 of the Insolvency Act

In paragraph (c), for the words from “ composition
or” to the end of the paragraph substitute
‘“ voluntary arrangement proposed for the pur-
poses of Part I of the Insolvency Act 1986 is
approved under that Part .

Section 127(2) ... | In paragraph (c), the same amendment as of section

127(1)(c).

Credig 4)Unions Act 1979
(c. :

Section 6(1) ... ... | For “517(1)(e) of the Companies Act 1985
substitute ¢ 122(1)(e) of the Insolvency Act 1986 *’;
and for * 517(1)(e) of the Act of 1985 ** substitute
“122(1)(e) of the Act of 1986 .

Banking Act 1979 (c. 37):

Section 6(3) ... ... | In paragraph (b), for ““ Part XXI of the Companies
ﬁct %ggg > substitute * Part V of the Insolvency
ct ”,

Section 18 .. | In subsection (1), for ‘ Companies Act 1985
substitute “ Insolvency Act 1986 ”°; and in
paragraph (@) of the subsection for 518
substitute ““ 123 .,

In subsection (2), for “ Companies Act 1985
substitute ‘ Insolvency Act 1986 ’; and for
“ Part XXI ” substitute ¢ Part V .

In subsection (4)—

in paragraph (a), for ‘ Companies Act
1985 ** substitute * Insolvency Act 1986 *’;

in paragraph (b), for * 518 of the said Act of
1935 ** substitute * 123 of the said Actof 1986”;
an

in paragraph (c), for ¢ Part XXI of the said
Act of 1985 substitute “ Part V of the said
Act of 1986 ™,
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Section 19

Section 28

Section 31(7) ...

British Aerospace Act 1980
(c. 26):

Section 9(1) ...

Public Passenger Vehicles

Act 1981 (c. 14):
Section 19(3) ...

In subsection (2), for paragraph (ba) substitute—

“(ba) in connection with any proceedings
under any provision of—

(i) Part XVIII or XX of the Com-
panies Act 1985, or

(ii) Parts I to VII of the Insolvency
2A3c7t) }’986 (other than sections 236 and

In subsection (8), for paragraphs (@) and (aa)
substitute—

““(a) for the references in subsection (2) to
Part XVIII or XX of the Companies Act
1985 and Parts I to VII of the Insolvency
Act 1986, there shall be substituted
references to Parts V, VI and IX of the
Companies Act (Northern Ireland) 1960
(the reference to sections 236 and 237 of
the Act of 1986 being disregarded) .

In subsection (3), in paragraph (c), for ¢ 83 of the
Insolvency Act 1985 substitute “ 95 of the
Insolvency Act 1986 .

In subsection (4), in paragraph (a), for * Part XXI
of the Companies Act 1985 » substitute * Part V
of the Insolvency Act 1986 .

In subsection (6)(b), for sub-paragraphs (ii) to (iv)
substitute—

“ (ii) to be a member of a liquidation com-
mittee established under Part IV or V of
the Insolvency Act 1986;

(iii) to be a member of a creditors committee
apgointed under section 301 of that Act;
an

(iv) to be a commissioner under section 30 of
the Bankruptcy (Scotland) Act 1985 *;

(v) to be a member of a committee of inspection
appointed for the purposes of Part V or
Part IX of the Companies Act (Northern
Ireland) 1960; i

and (in the passage following sub-paragraph (iv))
for “ such a committee as is mentioned in para-
graph (b)(ii) or (iv) above > substitute  a liquida-
tion committee, creditors’ committee or committee
of inspection .

In subsection (7), in paragraph (b), for the words
from * section 116(4) ”* to the end of the para-
graph substitute *“ section 261(1) of the Insolvency
Act 1986 to any person in whom the property of
Kle firm is vested under section 282(4) of that

ct”.

For paragraph (a) substitute—

“ (a) for England and Wales, under sections 411
and 412 of the Insolvency Act 1986 *’;

and in paragraph (b) for ¢ the said section 106 *
substitute * section 411 of that Act *.

In paragraph (a), for *“ Companies Act 1985 ** sub-
stitute  Insolvency Act 1986 ™.

In paragraph (a), for *“ Chapter III of Part II of the
" Insolvency Act 1985 » substitute * Part II of the
Insolvency Act 1986 .



Insolvency Act 1986

c. 45

Enactment

Amendment

Finance Act 1981 (c. 35):
Section 55(4) ...

Supr;eme Court Act 1981 (c.
Section 40A(2)...

Trustee Savings Banks Act
1981 (c. 65):
Section 31

Section 54(2)

Iron)and Steel Act 1982 (c.
25):
Schedule 4

Civil Jurisdiction and Judg-
ments Act 1982 (c. 27):
Section 18(3)

Schedule 5

Insurance Companies Act
1982 (c. 50):
Section 53 o

Section 54 wee

Section 55 e o

Section 56 o

Section 59

For “ Companies Act 1985 * substitute ‘‘ Insolvency
Act 1986 .

For “section 179 of the Insolvency Act 1985
substitute “ section 346 of the Insolvency Act
1986 ”’; and for “ 621 of the Companies Act
%ggg :: substitute ‘183 of the Insolvency Act

In paragraph (b), for ‘“ 666 to 669 of the Companies
Act 1985 substitute “221 to 224 of the
Insolvency Act 1986 .

For *“ 666(6) of the Companies Act 1985 ** substi-
tute ““ 221(6) of the Insolvency Act 1986 .

In paragraph 3(3) after “ Companies Act 1985 ”
insert ““ or the Insolvency Act 1986 .

In paragraph (ba), for ““ 213 of the Insolvency Act
iggg : substitute ““ 426 of the Insolvency Act

In paraéraph (1), for * Companies Act 1985”
substitute ““ Insolvency Act 1986 .

For * Companies Act” (the first time) substitute
““ Insolvency Act 1986 ’; and for ‘“ Companies
1'89%6””(the second time) substitute * that Act of

In subsection (1), for “ the Companies Act* (the
first time) substitute * Part IV or V of the Insol-
vency Act 1986”; and in paragraph (a), for
“ 518 or sections 667 to 669 > substitute ““ 123 or
sections 222 to 224 7.

In subsection (4) for “ Companies Act > (the first
time) substitute * Insolvency Act 1986 .

In subsection (5), for * subsection (3) of section 540
of the Companies Act >’ substitute * section 168(2)
of the Insolvency Act 1986 .

In subsection (6), for ¢ 631 of the Companies Act
substitute 212 of the Insolvency Act 1986 .
In subsection (4), for * Section 90(5) of the Insol-
vency Act 1985 ” substitute *“ Section 177(5) of
the Insolvency Act 1986 **; and for * section 90
of the said Act of 1985 ** substitute * section 177

of the said Act of 1986 *.

In subsection (7), for section 539(1) of the
Companies Act > substitute ‘‘ section 167 of, and
Schedule 4 to, the Insolvency Act 1986 .

In subsection (1), for ““ 106 of the Insolvency Act
%ggg » substitute ‘411 of the Insolvency Act
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Enactment

Amendment

Section 96(1)
Finance Act 1983 (c. 28)
Schedule 5

Telecommunications Act 1984

(c. 12):
Section 68(1)

County Courts Act 1984
(c. 28):
Section 98

Section 102
Section 109(2) ...

Finance Act 1985 (c. 54):
Section 79

Housing Act 1985 (c. 68)
Schedule 18 ...

In subsection (2), for “ 106 of the Insolvency Act
1985 ” substitute ‘““411 of the Insolvency Act
1986 ”*; and for * section 89 of, and Schedule 4
to, the Insolvency Act 1985 * substitute ¢ sections
175 and 176 of, and Schedule 6 to, the Insolvency
Act 1986 .

In the definition of * insolvent *, for *“ 517 and 518
or section 666 of the Companies Act > substitute
122 and 123 or section 221 of the Insolvency
Act 1986 .

In paragraph 5(4), for ‘ Companies Act 1985
substitute ‘“ Insolvency Act 1986 .

In paragraph (a), for “ Companies Act 1985 "
substitute “ Insolvency Act 1986 .

For subsection (3) substitute—
““(3) The provisions of this section have
effect subject to those of sections 183, 184 and
346 of the Insolvency Act 1986 .
For subsection (8) substitute—
‘ (8) Nothing in this section affects section
346 of the Insolvency Act 1986 .
For ““ 179 of the Insolvency Act 1985 * substitute
““ 346 of the Insolvency Act 1986 .

Omit the word ¢ altogether *’; and after * Companies
Act 1985 ” insert * sections 110 and 111 of the
Insolvency Act 1986 .

In paragraphs 3(4) and 5(3), for 228 of the
Insolvency Act 1985 substitute ‘421 of the
Insolvency Act 1986 .




“INS 1970

Insolvency Act 1986 c.45

TABLE OF DERIVATIONS
Note: 'The following abbreviations are used in this Table:—

The Insolvency Services (Accounting and

Investment) Act 1970 (c. 8).
“INS 1976 = The Insolvency Act 1976 (c. 60).

“CA” = The Companies Act 1985 (c. 6).
“IA” = The Insolvency Act 1985 (c. 65).
“B(Sc) ” = The Bankruptcy (Scotland) Act 1985 (c. 66).
Provision Derivation
1 1A s, 20.
2 TA's. 21,
3 IA's. 22,
4 IA s. 23(1)~(6), (7) (part).
5 IA s. 24,
6 IA s. 25,
7 IA s. 26.
8 IA s. 27.
9 IA s. 28.
10 1A s. 29,
11 IA s. 30.
12 IA s. 31,
13 IA s, 32,
14 IA s. 33,
15 1A s. 34(1)—(8), (12).
16 IA s. 34(9), (10).
17 IA s. 35,
18 IA s. 36.
19 IA s. 37(1)-(3).
20 IA s. 37(4), (5).
21 IA s. 38,
22 IA s. 39.
23 IA s. 40,
24 IA s. 41,
25 TA s. 42.
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Provision Derivation
26 IA s. 43. '
27 IA ss. 34(11), 44.
28 CA s. 488; IA s. 45(1).
29 CA s. 500; IA s. 45(2).
39 CA s. 489.
31 CA s. 490.
32 CA s. 491,
33 IA s. 46.
34 IA s. 47.
35 CA s. 492(1), (2); IA Sch. 6 para. 16(2).
36 CA s. 494.
37 CA s. 492(3); IA Sch. 6 para. 16(3), (4).
38 CA s. 498; IA Sch. 6 para. 17.
39 CA s. 493.
40 CA s. 196 (part); IA Sch. 6 para. 15(2), (3).
41 CA s. 499.
42 IA s. 48.
43 IA s. 49,
44 JA s. 50.
45 IA s. 51.
46 IA s. 52.
47 IA s. 53.
48 IA s. 54.
49 IA s. 55.
50 CA s. 487.
51 CA s. 467.
52 CA s. 468.
53 CA s. 469; 1A s. 56 (part).
54 CA s. 470,
55 CA s.471; 1A s. 57,
56 CA's. 472,

57 CA s. 473; TA s. 58.
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Provision Derivation
58 ‘ CA s. 474,
59 CA s. 475; IA Sch. 6 para. 20(2).
60 CA s. 476; IA Sch. 6 para. 21.
61 CA 5. 477; 1A s. 59.
62 CA s. 478; IA s. 60, Sch..6 para. 13,
63 CA 5. 479; 1A s. 61, .
64 CA s. 480.
65 CA s, 481; JA s. 62.
66 CA's. 482; IA s. 63.
67 CA 5. 482A; 1A s. 64,
68 CA s. 482B; IA s. 65.
69 CA s. 483.
70 CA ss. 462(4), 484, 486 (part).
71 CA s. 485.
72 CA's. 724.
73 CA s. 501.
74 CA s. 502,
75 CA s. 503.
76 CA s. 504.
77 CA s. 505.
78 CA s. 506.
79 CA s. 507; IA Sch. 6 para. 5.
80 CA s. 508.
81 CA s. 509,
82 CA s. 510.
83 CAs. 511.
84 CA s. 572.
85 CA s. 573.
86 CA's. 574.
87 CA s. 575.
88 CA s. 576.
89 CA s. 577; IA Sch. 6 para. 35.
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Provision Derivation
90 CAs. 578.
91 CA s. 580.
92 CA s, 581.
93 CA s. 584; IA Sch. 6 para. 36.
94 CA 8. 585(1)-(4), (7.
95 IA s. 83(1)-(6), (9), (10).
96 IA s. 83(7) (part).
97 CA s. 587; 1A s. 85(1).
98 IA s. 85(2), (3), (6)-(8), (S)(a), (10).
99 IA s. 85(4), (5), (9)(), (o), (10).
100 CA s. 589; IA Sch. 6 para. 37(1), (2).
101 CA 8. 590; IA Sch. 6 para. 38(2)-(4).
102 IA s. 83(7) (part).
103 CA s. 591; IA Sch. 6 para. 39,
104 CA s. 592.
105 CA s. 594; 1A s. 83(8).
106 CA s. 595(1)-(5), (8).
107 CA s. 597.
108 CA s. 599.
109 CA s. 600.
110 CA ss. 582(1)-(4), (7), 593; IA Sch. 6 para. 40,
111 CA s. 582(5), (6), (8).
112 CA s. 602.
113 CA s. 603.
114 IA s. 82.
115 CA s. 604.
116 CA s. 605.
117 CA 5. 512; IA Sch. 6 paras. 25, 26. .
118 CAs. 513.
119 CA s. 514,
120 CA s. 515; IA Sch. 6 para, 25,
121 CA s. 516,
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122 CA s. 517.
123 CA s. 518; IA Sch. 6 paras. 25, 27.
124 CA s. 519; IA Sch. 6 para. 28.
125 CA s. 520.
126 CA's. 521.
127 CA s. 522,
128 CA s. 523.
129 CA s. 524,
130 CA s. 525; 1A Sch, 6 para. 29,
131 IA s. 66.
132 IA s. 67.
133 IA s. 68(1)~(4).
134 1A s. 68(5), (6).
135 CA s. 532; IAs. 69(3).
136 1A s. 70(1)-(3), (4)(a), (5), (6).
137 IA s. 70(4)(b), (1)—(9).
138 CA s. 535; IA s. 71, Sch. 6 para. 30.
139 IAs. 72,
140 IA s. 73.
141 IA s. 74.
142 IA s. 75.
143 IA s. 69(1), (2)
144 CA s. 537.
145 CAs. 538.
146 IA s, 78.
147 CA's. 549.
148 CA s. 550.
149 CA s. 552; IA Sch. 6 para. 32,
150 CA s. 553.
151 CA s. 554,
152 CA s. 555.
153 CA s. 557.
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154 CA s. 558.

155 CA s. 559.

156 CA s. 560.

157 CA s. 562; IA Sch. 6 para. 33.

158 CA s. 565.

159 CA s. 566.

160 CA s. 567; IA Sch. 6 para. 34.

161 CA s. 569.

162 CA s. 571.

163 IA s. 94.

164 CA s. 635.

165 CA ss. 53%1)(d), (e), (f), 598; IA s. 84(1), Sch. 6 para. 41.

166 IA s. 84.

167 CA s. 539(1), (2), (2A), (3); IA Sch. 6 para. 31(2), (3).

168 CA s. 540(3)(6).

169 CA s. 539(4), (5); IA Sch. 6 para. 31(4).

170 CA s. 636.

171 IA s. 86.

172 IA s. 79.

173 IA s. 87.

174 IA s. 80.

175 IA s. 89(1), (2).

176 IA s. 89(3), (4.

177 IA s. 90.

178 IA s. 91(1)—(4), (8).

179 IA s. 91(5), (6).

180 IA 5. 91(7).

181 1A s. 92(1)—(4), (9), (10).

182 1A s. 92(5)—(8).

183 CA's. 621.

184 CA s. 622; IA Sch. 6 para. 25.

185 CA s. 623; B(Sc) Sch. 7 para. 21.
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186 CA s. 619(4).
187 CA s. 659; IA Sch. 6 para. 48.
188 CA's. 637.
189 IA 5. 93.
190 CA s. 638.
191 CA s. 639.
192 CA s. 641.
193 CA s. 643; B(Sc) Sch. 7 para, 22.
194 CA s. 644,
195 CA s. 645.
196 CA s. 646.
197 CA s. 647.
198 CA s. 648.
199 CA s. 649.
200 CA s. 650.
201 CA ss. 585(5), (6), 595(6), (7).
202 IA s. 76(1)-(3), (6).
203 1A s. 76(4), (5), (7)-(10).
204 IA s. 77.
205 IA s. 81.
206 CA's. 624; IA Sch. 6 para. 25.
207 CA s. 625; IA Sch. 6 para. 42.
208 CA s. 626; IA Sch. 6 para. 43.
209 CA's. 627.
210 CA's. 628.
211 CA s. 629.
212 IA s. 19.
213 CA s. 630(1), (2); IA Sch. 6 para. 6(1).
214 IA ss. 12(9), 15(1)-(5), (7), Sch. 9 para. 4.
215 CA s. 630(3)-(6); IA s. 15(6), Sch. 6 para. 6(2), (3).
216 1A s. 17, Sch. 9 para. 5.
217 IA s. 18(1) (part), (2)~(6).
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218 CA s. 632; IA Sch. 6 para. 44.
219 CA s. 633.
220 CA s. 665.
221 CA s. 666.
222 CA s. 667; 1A Sch. 6 para. 50.
223 CA s. 668; IA Sch. 6 para. 51,
224 CA s. 669; IA Sch. 6 para. 52.
225 CA s. 670.
226 CA s. 671.
227 CA s. 672.
228 CA s. 673,
229 CA s. 674.
230 IA ss. 95(1), (2), 96(1).
231 IA ss. 95(1), (2), 96(2).
232 IA ss. 95(1), (2), 96(3).
233 IA ss. 95, 97.
234 IA ss. 95(1), (2), 98.
235 IA ss. 95(1), (2), 99.
236 IA ss. 95(1), (2), 100(1), (2), (6).
237 1A s. 100(3)~(5), (7).
238 1A ss. 95(1)(a), (), 101(1) (part)—(3).
239 IA ss. 95(1)(a), (b), 101(1) (part), (4)-(7), (11).
240 IA s. 101(8)-(11).
241 IA ss. 95(1), 102.
242 CA s. 615A; B(Sc) Sch. 7 para. 20,
243 CA s. 615B; B(Sc) Sch. 7 para. 20.
244 IA ss. 95(1)(a), (b), 103.
245 IA ss. 95(1)(a), (b), 104,
246 IA ss. 95(1)(a), (b), (2), 105.
247 IA s. 108(3) (part), (4).
248 IA s. 108(3) (part).
249 IA s. 108(5).
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250 IA s. 108(6).
251 IA s. 108(3) (part).
252 IA s, 112(1) (part), (3).
253 1A ss. 110, 111(1), (2), (3) (part).
254 1A s. 111(4), (5).
255 IA s. 112(1) (part), (2), (4~(7)(@).
256 IA s. 113,
257 1A s. 114(1) (part), (2), (3).
258 1A s. 115(1)(6), (9), (10).
259 IA 8. 115(7), (8).
260 1A s. 116(1)(3), (6), (7).
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