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Court of Session Act 1988
1988 CHAPTER 36

PART V

APPEAL AND REVIEW

Appeals to [F1Supreme Court]

Textual Amendments
F1 Words in cross-heading preceding s. 40 substituted (1.10.2009) by Constitutional Reform Act 2005

(c. 4), ss. 40, 148, Sch. 9 para. 49(5); S.I. 2009/1604, art. 2(d)

[F240 Appeals to the Supreme Court

(1) An appeal may be taken to the Supreme Court against a decision of the Inner House
mentioned in subsection (2), but only—

(a) with the permission of the Inner House, or
(b) if the Inner House has refused permission, with the permission of the Supreme

Court.

(2) The decisions are—
(a) a decision constituting final judgment in any proceedings,
(b) a decision in an exchequer cause,
(c) a decision, on an application under section 29, to grant or refuse a new trial

in any proceedings,
(d) any other decision in any proceedings if—

(i) there is a difference of opinion among the judges making the decision,
or

(ii) the decision is one sustaining a preliminary defence and dismissing
the proceedings.
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(3) An appeal may be taken to the Supreme Court against any other decision of the Inner
House in any proceedings, but only with the permission of the Inner House.

(4) In an appeal against a decision mentioned in subsection (2)(c), the Supreme Court has
the same powers as the Inner House had in relation to the application under section 29,
including, in particular, the powers under sections 29(3) and 30(3).

(5) No appeal may be taken to the Supreme Court against any decision of a Lord Ordinary.

(6) But subsection (5) does not affect the operation of subsections (1) and (3) in relation
to a decision of the Inner House in a review of a decision of a Lord Ordinary.

(7) In an appeal to the Supreme Court under this section against a decision of the Inner
House in any proceedings, all prior decisions in the proceedings (whether made at first
instance or at any stage of appeal) are open to review by the Supreme Court.

(8) This section is subject to—
(a) sections 27(5) and 32(5),
(b) any provision of any other enactment that restricts or excludes an appeal from

the Court of Session to the Supreme Court.

(9) This section does not affect any right of appeal from the Court of Session to the
Supreme Court that arises apart from this section.

(10) In this section—
“final judgment”, in relation to any proceedings, means a decision which,

by itself or taken along with prior decisions in the proceedings, disposes of
the subject matter of the proceedings on its merits, even though judgment may
not have been pronounced on every question raised or expenses found due
may not have been modified, taxed or decerned for,

“preliminary defence”, in relation to any proceedings, means a defence that
does not relate to the merits of the proceedings.

Textual Amendments
F2 Ss. 40, 40A substituted (22.9.2015) for s. 40 by Courts Reform (Scotland) Act 2014 (asp 18), ss. 117,

138(2); S.S.I. 2015/247, art. 2, Sch. (with art. 5(2)(3))

40A Permission for appeal under section 40

(1) An application to the Inner House for permission to take an appeal under section 40(1)
or (3) must be made—

(a) within the period of 28 days beginning with the date of the decision against
which the appeal is to be taken, or

(b) within such longer period as the Inner House considers equitable having
regard to all the circumstances.

(2) An application to the Supreme Court for permission to take an appeal under
section 40(1) must be made—

(a) within the period of 28 days beginning with the date on which the Inner House
refuses permission for the appeal, or
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(b) within such longer period as the Supreme Court considers equitable having
regard to all the circumstances.

(3) The Inner House or the Supreme Court may grant permission for an appeal under
section 40(1) or (3) only if the Inner House or, as the case may be, the Supreme Court
considers that the appeal raises an arguable point of law of general public importance
which ought to be considered by the Supreme Court at that time.]

Textual Amendments
F2 Ss. 40, 40A substituted (22.9.2015) for s. 40 by Courts Reform (Scotland) Act 2014 (asp 18), ss. 117,

138(2); S.S.I. 2015/247, art. 2, Sch. (with art. 5(2)(3))

41 Interim possession, execution and expenses.

(1) On an appeal to the [F3Supreme Court] under section 40 of this Act, a copy of the
petition of appeal shall be laid by the respondent before the Inner House which may
regulate all matters relating to interim possession, execution and expenses already
incurred as it thinks fit, having regard to the interests of the parties to the cause as
they may be affected by the upholding or reversal of the judgment against which the
appeal has been taken.

(2) It shall not be competent by appeal to the [F3Supreme Court] in respect of regulations
made under subsection (1) above to stop the execution of those regulations; but when
the [F3Supreme Court] hears the appeal under section 40 of this Act, it may make such
order or give such judgment respecting any matter which has been done or taken place
in pursuance or in consequence of the regulations as it thinks fit.

Textual Amendments
F3 Words in s. 41(1)(2) substituted (1.10.2009) by Constitutional Reform Act 2005 (c. 4), ss. 40, 148,

Sch. 9 para. 49(7); S.I. 2009/1604, art. 2(d)

42 [F4Supreme Court] may make order on payment of interest.

The [F4Supreme Court] in hearing an appeal under section 40 of this Act may make
such order with regard to payment of interest, simple or compound, by any of the
parties, as it thinks fit.

Textual Amendments
F4 Words in s. 42 and in its side-note substituted (1.10.2009) by Constitutional Reform Act 2005 (c. 4),

ss. 40, 148, Sch. 9 para. 49(8); S.I. 2009/1604, art. 2(d)

43 Interest and expenses where appeal dismissed for want of prosecution.

Where an appeal to the [F5Supreme Court] under section 40 of this Act is dismissed
for want of prosecution, the Inner House may, on an application made to it by any
respondent in the appeal, order the appellant to pay to that respondent such interest,
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simple or compound, as it thinks fit, together with the expenses which have been
incurred in consequence of the appeal.

Textual Amendments
F5 Words in s. 40(2) substituted (1.10.2009) by Constitutional Reform Act 2005 (c. 4), ss. 40, 148, Sch. 9

para. 49(9); S.I. 2009/1604, art. 2(d)
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Changes and effects yet to be applied to the whole Act associated Parts and Chapters:
Whole provisions yet to be inserted into this Act (including any effects on those
provisions):
– s. 27(1A) added by 2024 asp 1 s. 7(13)

http://www.legislation.gov.uk/id/asp/2024/1
http://www.legislation.gov.uk/id/asp/2024/1/section/7/13

