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Plant Varieties Act 1997

1997 CHAPTER 66

An Act to make provision about rights in relation to plant varieties; to make
provision about the Plant Varieties and Seeds Tribunal; to extend the time limit for
institution of proceedings for contravention of seeds regulations; and for connected
purposes. [27th November 1997]

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—

Modifications etc. (not altering text)

C1  Act: transfer of certain functions (1.7.1999) by S.I. 1999/672, art. 2, Sch. 1
Act: transfer of functions, property, rights and liabilities (27.12.1999) by S.I. 1999/3141, arts. 2(1)(5),
3, Sch.

C2  Actextended (1.3.2002) by The Patents and Plant Variety Rights (Compulsory Licensing) Regulations
2002 (S.1. 2002/247), reg. 27(1) (subject to regs. 19(2), 27(2)(3))

C3  Act: certain functions transferred (21.11.2002) by The Northern Ireland Act 1998 (Modification of
Enactments) Order 2002 (S.I. 2002/2843), art. 8 (with art. 10)
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PART I QIAI€

PLANT VARIETIES

Preliminary

Plant breeders’ rights.

(1) Rights, to be known as plant breeders’ rights, may be granted in accordance with this
Part of this Act.

(2) Plant breeders’ rights may subsist in varieties of all plant genera and species.

(3) For the purposes of this Act, “variety” means a plant grouping within a single
botanical taxon of the lowest known rank, which grouping, irrespective of whether
the conditions for the grant of plant breeders’ rights (which are laid down in section 4
below) are met, can be—

(a) defined by the expression of the characteristics resulting from a given
genotype or combination of genotypes,

(b) distinguished from any other plant grouping by the expression of at least one
of those characteristics, and

(c) considered as a unit with regard to its suitability for being propagated
unchanged.

The Plant Variety Rights Office.

(1) The office known as the Plant Variety Rights Office shall continue in being for the
purposes of this Part of this Act under the immediate control of an officer appointed by
the Ministers and known as the Controller of Plant Variety Rights (“the Controller”).

(2) Schedule 1 to this Act (which makes further provision about the Plant Variety Rights
Office) shall have effect.

Grant of plant breeders’ rights

Grant on application.

(1) Subject to this Part of this Act, plant breeders’ rights shall be granted to an applicant
by the Controller on being satisfied that the conditions laid down in section 4 below
are met.

(2) The Controller may by notice require an applicant for the grant of plant breeders’
rights to provide him, within such time as may be specified in the notice, with such
information, documents, plant or other material, facilities or test or trial results relevant
to the carrying out of his function under subsection (1) above as may be so specified.

(3) If an applicant fails to comply with a notice under subsection (2) above within the
period specified in the notice, the Controller may refuse the application.
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4 Conditions for the grant of rights.

(1) The conditions which must be met in relation to an application for the grant of plant
breeders’ rights are—

(a) that the variety to which the application relates is a qualifying variety, and

(b) that the person by whom the application is made is the person entitled to the
grant of plant breeders’ rights in respect of the variety to which it relates.

(2) For the purposes of subsection (1) above, a variety is a qualifying variety if it is—
(a) distinct,
(b) uniform,
(c) stable, and
(d) new;
and Part I of Schedule 2 to this Act has effect for the purpose of determining whether
these criteria are met.

(3) Subject to subsections (4) and (5) below, the person entitled to the grant of plant
breeders’ rights in respect of a variety is the person who breeds it, or discovers and
develops it, or his successor in title.

(4) If a person breeds a variety, or discovers and develops it, in the course of his
employment, then, subject to agreement to the contrary, his employer, or his
employer’s successor in title, is the person entitled to the grant of plant breeders’ rights
in respect of it.

(5) Part II of Schedule 2 to this Act shall have effect as respects priorities between two or
more persons who have independently bred, or discovered and developed, a variety.

(6) In this section and Schedule 2 to this Act, references to the discovery of a variety are
to the discovery of a variety, whether growing in the wild or occurring as a genetic
variant, whether artificially induced or not.

5 Rights in relation to application period.

(1) If an application for plant breeders’ rights is granted, the holder of the rights shall be
entitled to reasonable compensation for anything done during the application period
which, if done after the grant of the rights, would constitute an infringement of them.

(2) In subsection (1) above, “application period”, in relation to a grant of plant breeders’
rights, means the period—

(a) beginning with the day on which details of the application for the grant of the
rights are published in the gazette, and

(b) ending with the grant of the rights.
Scope of plant breeders’ rights

6 Protected variety.

(1) Plant breeders’ rights shall have effect to entitle the holder to prevent anyone doing
any of the following acts as respects the propagating material of the protected variety
without his authority, namely—

(a) production or reproduction (multiplication),
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(b) conditioning for the purpose of propagation,

(c) offering for sale,

(d) selling or other marketing,

(e) exporting,

(f) 1importing,

(g) stocking for any of the purposes mentioned in paragraphs (a) to (f) above, and
(h) any other act prescribed for the purposes of this provision.

(2) The holder of plant breeders’ rights may give authority for the purposes of
subsection (1) above with or without conditions or limitations.

(3) The rights conferred on the holder of plant breeders’ rights by subsections (1)
and (2) above shall also apply as respects harvested material obtained through the
unauthorised use of propagating material of the protected variety, unless he has had a
reasonable opportunity before the harvested material is obtained to exercise his rights
in relation to the unauthorised use of the propagating material.

(4) In the case of a variety of a prescribed description, the rights conferred on the holder
of plant breeders’ rights by subsections (1) and (2) above shall also apply as respects
any product which—

(a) is made directly from harvested material in relation to which subsection (3)
above applies, and

(b) is of a prescribed description,
unless subsection (5) below applies.

(5) This subsection applies if, before the product was made, any act mentioned in
subsection (1) above was done as respects the harvested material from which the
product was made and either—

(a) the act was done with the authority of the holder of the plant breeders’ rights,
or

(b) the holder of those rights had a reasonable opportunity to exercise them in
relation to the doing of the act.

(6) In this section—
(a) “prescribed” means prescribed by regulations made by the Ministers, and
(b) references to harvested material include entire plants and parts of plants.

Dependent varieties.

(1) The holder of plant breeders’ rights shall have, in relation to any variety which is
dependent on the protected variety, the same rights as he has under section 6 above
in relation to the protected variety.

(2) For the purposes of this section, one variety is dependent on another if—

(a) its nature is such that repeated production of the variety is not possible without
repeated use of the other variety, or

(b) itisessentially derived from the other variety and the other variety is not itself
essentially derived from a third variety.

(3) For the purposes of subsection (2) above, a variety shall be deemed to be essentially
derived from another variety (“the initial variety”) if—

(a) itis predominantly derived from—
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(i) the initial variety, or

(ii) a variety that is itself predominantly derived from the initial variety,
while retaining the expression of the essential characteristics resulting from
the genotype or combination of genotypes of the initial variety,

(b) it is clearly distinguishable from the initial variety by one or more
characteristics which are capable of a precise description, and

(c) except for the differences which result from the act of derivation, it conforms
to the initial variety in the expression of the essential characteristics that result
from the genotype or combination of genotypes of the initial variety.

(4) For the purposes of subsection (3) above, derivation may, for example, be by—
(a) the selection of—
(1) a natural or induced mutant,
(i1) a somaclonal variant, or
(iii) a variant individual from plants of the initial variety,
(b) backcrossing, or
(c) transformation by genetic engineering.

(5) Subsection (1) above shall not apply where the existence of the dependent variety was
common knowledge immediately before the coming into force of this Act.

Exceptions

8 General exceptions.

Plant breeders’ rights shall not extend to any act done—
(a) for private and non-commercial purposes,
(b) for experimental purposes, or
(c) for the purpose of breeding another variety.

9 Farm saved seed. i8S

(1) Subject to subsection (2) below, plant breeders’ rights shall not extend to the use by a
farmer for propagating purposes in the field, on his own holding, of the product of the
harvest which he has obtained by planting on his own holding propagating material
of—

(a) the protected variety, or
(b) avariety which is essentially derived from the protected variety.

(2) Subsection (1) above only applies if the material is of a variety which is of a species
or group specified for the purposes of this subsection by order made by the Ministers.

(3) If a farmer’s use of material is excepted from plant breeders’ rights by subsection (1)
above, he shall, at the time of the use, become liable to pay the holder of the rights
equitable remuneration, which shall be sensibly lower than the amount charged for
the production of propagating material of the same variety in the same area with the
holder’s authority.

(4) Subsection (3) above shall not apply to a farmer who is considered to be a small farmer
for the purposes of Article 14(3) third indent of the Council Regulation.
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(5) Subsection (3) above shall not apply if—

(a) before the day on which this Part of this Act comes into force, the farmer
has, in relation to the variety concerned, engaged in use of the kind to which
subsection (1) above applies, and

(b) no remuneration was payable in respect of that use.

(6) The Ministers may by order provide that, on such date after 30th June 2001 as may be
specified in the order, subsection (5) above shall cease to have effect in relation to a
variety so specified, or varieties of a species or group so specified.

(7) The Ministers may by regulations—
(a) make provision enabling—

(i) holders of plant breeders’ rights to require farmers or seed processors,
and

(i1) farmers or seed processors to require holders of plant breeders’ rights,

to supply such information as may be specified in the regulations, being
information the supply of which the Ministers consider necessary for the
purposes of this section,

(b) make provision restricting the circumstances in which the product of a harvest
of a variety which is subject to plant breeders’ rights may be moved, for the
purpose of being processed for planting, from the holding on which it was
obtained, and

(c) make provision for the purpose of enabling the Ministers to monitor the
operation of any provision of this section or regulations under this section.

(8) Regulations under subsection (7)(a) above may include provision imposing
obligations of confidence in relation to information supplied by virtue of the
regulations.

(9) Subsections (3) and (4) of section 7 above shall apply for the purposes of subsection (1)
(b) above as they apply for the purposes of subsection (2) of that section.

(10) For the purposes of subsection (3) above, remuneration shall be taken to be sensibly
lower if it would be taken to be sensibly lower within the meaning of Article 14(3)
fourth indent of the Council Regulation.

(11) In this section, references to a farmer’s own holding are to any land which he actually
exploits for plant growing, whether as his property or otherwise managed under his
own responsibility and on his own account.

(12) The Ministers may by order amend this section as they think fit for the purpose of
securing that it corresponds with the provisions for the time being of the law relating
to Community plant variety rights about farm saved seed.

10 Exhaustion of rights.

(1) Plant breeders’ rights shall not extend to any act concerning material of a variety if
the material—

(a) has been sold or otherwise marketed in the United Kingdom by, or with the
consent of, the holder of the rights, or

(b) is derived from material which has been so sold or otherwise marketed.

(2) Subsection (1) above shall not apply where the act involves—
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(a) further propagation of the variety, or

(b) the export of material which enables propagation of the variety to a non-
qualifying country, otherwise than for the purposes of final consumption.

(3) For the purposes of subsection (2)(b) above, a non-qualifying country is one which
does not provide for the protection of varieties of the genus or species to which the
variety belongs.

(4) In this section, “material”, in relation to a variety, means—
(a) any kind of propagating material of the variety,

(b) harvested material of the variety, including entire plants and parts of plants,
and

(c) any product made directly from material falling within paragraph (b) above.

Duration and transmission of plant breeders’ rights

1 Duration.

(1) A grant of plant breeders’ rights shall have effect—

(a) in the case of potatoes, trees and vines, for 30 years from the date of the grant,
and

(b) in other cases, for 25 years from that date.

(2) The Ministers may by regulations provide that, in relation to varieties of a species
or group specified in the regulations, subsection (1) above shall have effect with the
substitution in paragraph (a) or (b), as the case may be, of such longer period, not
exceeding—

(a) in the case of paragraph (a), 35 years, and
(b) in the case of paragraph (b), 30 years,
as may be so specified.

(3) The period for which a grant of plant breeders’ rights has effect shall not be affected
by the fact it becomes impossible to invoke the rights—

(a) because of Article 92(2) of the Council Regulation (effect of subsequent grant
of Community plant variety right), or

(b) because of suspension under section 23 below.

12 Transmission.

Plant breeders’ rights shall be assignable like other kinds of proprietary rights, but in
any case rights under section 6 above and rights under section 7 above may not be
assigned separately.

Remedies for infringement

13 Remedies for infringement.
(1) Plant breeders’ rights shall be actionable at the suit of the holder of the rights.

(2) In any proceedings for the infringement of plant breeders’ rights, all such relief by way
of damages, injunction, interdict, account or otherwise shall be available as is available
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in any corresponding proceedings in respect of infringements of other proprietary
rights.

14 Presumptions in proceedings relating to harvested material.

(1) This section applies to any proceedings for the infringement of plant breeders’ rights
as respects harvested material.

(2) If, in any proceedings to which this section applies, the holder of the plant breeders’
rights proves, in relation to any of the material to which the proceedings relate—
(a) that it has been the subject of an information notice given to the defendant by
or on behalf of the holder, and

(b) that the defendant has not, within the prescribed time after the service of
the notice, supplied the holder with the information about it requested in the
notice,

then, as regards the material in relation to which the holder proves that to be the case,
the presumptions mentioned in subsection (3) below shall apply, unless the contrary
is proved or the defendant shows that he had a reasonable excuse for not supplying
the information.

(3) The presumptions are—
(a) that the material was obtained through unauthorised use of propagating
material, and

(b) that the holder did not have a reasonable opportunity before the material
was obtained to exercise his rights in relation to the unauthorised use of the
propagating material.

(4) The reference in subsection (2) above to an information notice is to a notice which—
(a) is in the prescribed form,
(b) specifies the material to which it relates,

(c) contains, in relation to that material, a request for the supply of the prescribed,
but no other, information, and

(d) contains such other particulars as may be prescribed.

(5) In this section, “prescribed” means prescribed by regulations made by the Ministers.

15 Presumptions in proceedings relating to products made from harvested
material. LI @

(1) This section applies to any proceedings for the infringement of plant breeders’ rights
as respects any product made directly from harvested material.

(2) If, in any proceedings to which this section applies, the holder of the plant breeders’
rights proves, in relation to any product to which the proceedings relate—
(a) that it has been the subject of an information notice given to the defendant by
or on behalf of the holder, and
(b) that the defendant has not, within the prescribed time after the service of
the notice, supplied the holder with the information about it requested in the
notice,
then, as regards the product in relation to which the holder proves that to be the case,
the presumptions mentioned in subsection (3) below shall apply, unless the contrary
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is proved or the defendant shows that he had a reasonable excuse for not supplying
the information.

(3) The presumptions are—

(a) that the harvested material from which the product was made was obtained
through unauthorised use of propagating material,

(b) that the holder did not have a reasonable opportunity before the harvested
material was obtained to exercise his rights in relation to the unauthorised use
of the propagating material, and

(c) that no relevant act was done, before the product was made, as respects the
harvested material from which it was made.

(4) An act is relevant for the purposes of subsection (3)(c) above if it is mentioned in
section 6(1) above and is—

(a) done with the authority of the holder, or

(b) one in relation to the doing of which he has a reasonable opportunity to
exercise his rights.

(5) The reference in subsection (2) above to an information notice is to a notice which—
(a) 1isin the prescribed form,
(b) specifies the product to which it relates,

(c) contains, in relation to that product, a request for the supply of the prescribed,
but no other, information, and

(d) contains such other particulars as may be prescribed.

(6) In this section, “prescribed” means prescribed by regulations made by the Ministers.
Duties of holder of plant breeders’ rights

Maintenance of protected variety.

(1) The holder of any plant breeders’ rights shall ensure that, throughout the period for
which the grant of the rights has effect, he is in a position to produce to the Controller
propagating material which is capable of producing the protected variety.

(2) The holder of any plant breeders’ rights shall give to the Controller, within such time
as he may specify, all such information and facilities as he may request for the purpose
of satisfying himself that the holder is fulfilling his duty under subsection (1) above.

(3) The facilities to be given under subsection (2) above include facilities for the
inspection by or on behalf of the Controller of the measures taken for the preservation
of the protected variety.

Compulsory licences.

(1) Subject to subsections (2) and (3) below, if the Controller is satisfied on application
that the holder of any plant breeders’ rights—
(a) has unreasonably refused to grant a licence to the applicant, or
(b) has imposed or put forward unreasonable terms in granting, or offering to
grant, a licence to the applicant,

he may grant to the applicant in the form of a licence under this section any such rights
as might have been granted by the holder.
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(2) The Controller shall not grant an application for a licence under this section unless
he is satisfied—

(a) thatitisnecessary to do so for the purpose of securing that the variety to which
the application relates—
(1) is available to the public at reasonable prices,
(i) is widely distributed, or
(iii) is maintained in quality,
(b) that the applicant is financially and otherwise in a position to exploit in a
competent and businesslike manner the rights to be conferred on him, and
(c) that the applicant intends so to exploit those rights.

(3) A licence under this section shall not be an exclusive licence.

(4) A licence under this section shall be on such terms as the Controller thinks fit and, in
particular, may include—

(a) terms as to the remuneration payable to the holder of the plant breeders’ rights,
and

(b) terms obliging the holder of the plant breeders’ rights to make propagating
material available to the holder of the licence.

(5) In deciding on what terms to grant an application for a licence under this section, the
Controller shall have regard to the desirability of securing—

(a) that the variety to which the application relates—
(i) is available to the public at reasonable prices,
(i1) is widely distributed, and
(iii) is maintained in quality, and
(b) that there is reasonable remuneration for the holder of the plant breeders’
rights to which the application relates.

(6) An application for a licence under this section may be granted whether or not the holder
of the plant breeders’ rights to which the application relates has granted licences to
the applicant or any other person.

(7) If and so far as any agreement purports to bind any person not to apply for a licence
under this section, it shall be void.

(8) If—

(a) alicence under this section is granted as respects a variety of a species or group
in relation to which a period is specified for the purposes of this provision by
regulations made by the Ministers, and

(b) the grant takes place before a period of that length has passed since the date
of grant of the plant breeders’ rights to which the licence relates,

the licence shall not have effect until a period of that length has passed since that date.

(9) The Controller may, at any time, on the application of any person, extend, limit or in
any other respect vary a licence under this section, or revoke it.

Modifications etc. (not altering text)
C4  S. 17 extended (1.3.2002) by The Patents and Plant Variety Rights (Compulsory Licensing)
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Naming of protected varieties

18 Selection and registration of names.

(1) The Ministers may by regulations—
(a) make provision for the selection of names for varieties which are the subject
of applications for the grant of plant breeders’ rights,

(b) make provision about change of name in relation to varieties in respect of
which plant breeders’ rights have been granted, and

(c) make provision for the keeping of a register of the names of varieties in respect
of which plant breeders’ rights have been granted.

(2) Regulations under subsection (1) above may, in particular—

(a) make provision enabling the Controller to require an applicant for the grant of
plant breeders’ rights to select a name for the variety to which the application
relates,

(b) make provision enabling the Controller to require the holder of plant breeders’
rights to select a different name for the protected variety,

(c) prescribe classes of variety for the purposes of the regulations,

(d) prescribe grounds on which the registration of a proposed name may be
refused,

(e) prescribe the circumstances in which representations may be made regarding
any decision as to the name to be registered in respect of any variety,

(f) make provision enabling the Controller—
(i) to refuse an application for the grant of plant breeders’ rights, or
(i1) to terminate the period for which a grant of plant breeders’ rights has
effect,
if the applicant or holder fails to comply with a requirement imposed under
the regulations,

(g) make provision for the publication or service of notices of decisions which
the Controller proposes to take, and

(h) prescribe the times at which, and the circumstances in which, the register may
be inspected by members of the public.

(3) The Controller shall publish notice of all entries made in the register, including
alterations, corrections and erasures—

(a) in the gazette, and

(b) in such other manner as appears to the Controller to be convenient for the
publication of these to all concerned.

(4) For the purposes of subsection (1) above, the variety in respect of which plant
breeders’ rights are granted is the protected variety.

19 Duty to use registered name.

(1) Where aname is registered under section 18 above in respect of a variety, a person may
not use any other name in selling, offering for sale or otherwise marketing propagating
material of the variety.
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(2) Subsection (1) above shall have effect in relation to any variety from the date on which
plant breeders’ rights in respect of that variety are granted, and shall continue to apply
after the period for which the grant of those rights has effect.

(3) Subsection (1) above shall not preclude the use of any trade mark or trade name
(whether registered under the ™' Trade Marks Act 1994 or not) if—

(a) that mark or name and the registered name are juxtaposed, and
(b) the registered name is easily recognisable.

(4) A person who contravenes subsection (1) above shall be liable on summary conviction
to a fine not exceeding level 3 on the standard scale.

(5) In any proceedings for an offence under subsection (4) above, it shall be a defence to
prove that the accused took all reasonable precautions against committing the offence
and had not at the time of the offence any reason to suspect that he was committing
an offence.

Marginal Citations
M1 1994 c. 26.

20 Improper use of registered name.

(1) If any person uses the registered name of a protected variety in offering for sale, selling
or otherwise marketing material of a different variety within the same class, the use
of the name shall be a wrong actionable in proceedings by the holder of the rights.

(2) Subsection (1) above shall also apply to the use of a name so nearly resembling the
registered name as to be likely to deceive or cause confusion.

(3) In any proceedings under this section, it shall be a defence to a claim for damages to
prove that the defendant took all reasonable precautions against committing the wrong
and had not, when using the name, any reason to suspect that it was wrongful.

(4) In this section—

“class” means a class prescribed for the purposes of regulations under
section 18(1) above,

“registered name”, in relation to a protected variety, means the name
registered in respect of it under section 18 above.

Termination and suspension of plant breeders’ rights

21 Nullity.

(1) The Controller shall declare the grant of plant breeders’ rights null and void if it is
established—
(a) that when the rights were granted the protected variety did not meet the
criterion specified in paragraph (a) or (d) of section 4(2) above,
(b) where the grant of the rights was essentially based upon information and
documents furnished by the applicant, that when the rights were granted the
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protected variety did not meet the criterion specified in paragraph (b) or (c)
of that provision, or

(c) that the person to whom the rights were granted was not the person entitled to
the grant of the rights and the rights have not subsequently been transferred
to him, or his successor in title.

(2) If, because of paragraph 6 of Schedule 2 to this Act, priority is established for an
application for the grant of plant breeders’ rights after such rights have been granted
in pursuance of an application against which priority is established, subsection (1)(c)
above shall only apply to the grant if the Controller decides that the application for
which priority is established should be granted.

(3) Where the grant of plant breeders’ rights is declared null and void under this section,
it shall be deemed never to have had effect.

22 Cancellation.

(1) The Controller may terminate the period for which a grant of plant breeders’ rights
has effect if—

(a) heis satisfied that the protected variety no longer meets the criterion specified
in paragraph (b) or (c¢) of section 4(2) above,

(b) it appears to him that the holder of the rights is no longer in a position to
provide him with the propagating material mentioned in section 16(1) above,

(c) heis satisfied that the holder of the rights has failed to comply with a request
under section 16(2) above, or

(d) on application by the holder of the rights, he is satisfied that the rights may
properly be surrendered.

(2) Before determining an application under subsection (1)(d) above, the Controller
shall—

(a) give notice of the application in the manner prescribed by regulations made
by the Ministers, and

(b) follow the procedure so prescribed for hearing any person on whom the right
to object is conferred by such regulations.

(3) If the Controller is satisfied, not only that the protected variety no longer meets the
criterion specified in paragraph (b) or (c) of section 4(2) above, but also that it ceased
to do so at some earlier date, he may make the termination retrospective to that date.

23 Suspension.

(1) The Controller may suspend the exercise of any plant breeders’ rights if, on application
by the holder of a licence under section 17 above, he is satisfied that the holder of the
rights is in breach of any obligation imposed on him by the licence.

(2) The Controller shall terminate a suspension under subsection (1) above if, on
application by the holder of the plant breeders’ rights concerned, he is satisfied that
the holder is no longer in breach of the obligation whose breach led to the suspension.

(3) Subsection (1) above is without prejudice to the remedies available to the holder of a
licence under section 17 above by the taking of proceedings in any court.
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Proceedings before the Controller

24 Right to be heard: general.

The Ministers shall by regulations make provision for any decision of the Controller
against which an appeal lies to the Tribunal to be made only after an opportunity of
making representations to him, and of being heard by him or by a person appointed
by him for the purpose, has been afforded—

(a) to the person entitled to appeal to the Tribunal against that decision, and

(b) to persons of such other descriptions as may be prescribed by the regulations.

Modifications etc. (not altering text)
CS  S. 24: power to make regulations extended (1.3.2002) by The Patents and Plant Variety Rights
(Compulsory Licensing) Regulations 2002 (S.I. 2002/247), reg. 21

25 Right to be heard: applications for compulsory licences.

(1) This section applies to an application for the grant of a licence under section 17 above
if the holder of the plant breeders’ rights to which the application relates is, or includes,
or is represented by, a society or other organisation falling within subsection (2) below.

(2) A society or other organisation falls within this subsection if it has as its main object,
or one of its main objects, the negotiation or granting of licences to exercise plant
breeders’ rights, either as the holder of the rights or as agent for holders.

(3) If—

(a) any organisation or person applies to the Controller for an opportunity
of making representations concerning an application to which this section
applies, and

(b) the Controller is satisfied that the conditions mentioned in subsection (4)
below are met,

he shall afford to the organisation or person by whom the application under this
subsection is made an opportunity of making representations to him and of being heard
by him or by a person appointed by him for the purpose.

(4) The conditions referred to in subsection (3) above are—

(a) that the organisation or person has a substantial interest in the application for
a licence under section 17 above,

(b) that that application involves issues which may affect other applicants for
licences under that section, and

(c) where the application under subsection (3) above is made by an organisation,
that the organisation is reasonably representative of the class of persons which
it claims to represent.

(5) The rights conferred by this section are in addition to any rights which may be
conferred under section 24 above.

26 Appeals to the Tribunal.

(1) An appeal shall lie to the Tribunal against the following decisions of the Controller—


http://www.legislation.gov.uk/id/ukpga/1997/66/section/24
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(a) a decision to allow or refuse an application for the grant of plant breeders’
rights,

(b) any decision preliminary to the determination of such an application as to the
conditions laid down in section 4 above,

(¢c) adecision to allow or refuse an application under section 17(1) or (9) above,

(d) any decision under section 21 or 22(1)(a), (b) or (c) above,

(e) adecision to refuse an application under section 22(1)(d) above, and

(f) adecision to allow or refuse an application under section 23(1) or (2) above.

(2) The Ministers may by regulations confer a right of appeal to the Tribunal against—
(a) a decision of the Controller to refuse an application under section 25(3)(a)
above, or
(b) any decision of the Controller under regulations made under section 18 above
or section 28 or 29 below.

Modifications etc. (not altering text)
C6  S.26(1)(c) extended (1.3.2002) by The Patents and Plant Variety Rights (Compulsory Licensing)
Regulations 2002 (S.1. 2002/247), reg. 17(3)
C7 S.26(2)(a): power to make regulations extended (1.3.2002) by The Patents and Plant Variety Rights
(Compulsory Licensing) Regulations 2002 (S.1. 2002/247), reg. 21

Discharge of the Controller's functions

27 Ministerial guidance.

The Controller shall, in exercising his functions, act under the general direction of the
Ministers, except in relation to the taking of a decision from which an appeal lies to
the Tribunal.

28 Regulations.

(1) The Ministers may by regulations make such provision as they think fit as respects
the manner in which the Controller is to discharge his functions under this Part of this
Act, in particular as respects applications for the grant of plant breeders’ rights and
other applications to the Controller under this Part of this Act.

(2) Regulations under subsection (1) above may, in particular—

(a) make provision for restricting the making of repeated applications on the same
subject,

(b) prescribe the circumstances in which representations may be made regarding
any decision on an application or in connection with the charging of fees,

(c) make provision as to the keeping of registers and records by the Controller
and their rectification, and prescribe the circumstances in which they may be
inspected by members of the public,

(d) make provision for the publication or service of notice of applications and of
the Controller’s decisions,

(e) prescribe the manner of dealing with objections to applications.
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Modifications etc. (not altering text)
C8  S.28: power to make regulations extended (1.3.2002) by The Patents and Plant Variety Rights
(Compulsory Licensing) Regulations 2002 (S.1. 2002/247), reg. 21

29 Fees.

(1) The Ministers may make regulations as respects the charging of fees by the Controller,
including periodical fees payable by persons holding plant breeders’ rights.

(2) Regulations under subsection (1) above may authorise the Controller—

(a) in the case of a failure to pay any fees payable in connection with any
application to him under this Part of this Act, to refuse the application, and

(b) in the case of a failure by a holder of plant breeders’ rights to pay any fees
payable in connection with those rights, to terminate the period for which the
grant of those rights has effect;

and may provide for the restoration of the application or the rights if the failure to pay
fees is made good.

Modifications etc. (not altering text)
C9  S.29: power to make regulations extended (1.3.2002) by The Patents and Plant Variety Rights
(Compulsory Licensing) Regulations 2002 (S.1. 2002/247), reg. 21

30 Use of outsiders.

The Controller may use the services of persons who are not appointed as officers or
servants of the Plant Variety Rights Office—

(a) in carrying out the tests and trials which he considers expedient for the
purposes of this Part of this Act, and

(b) in assessing the results of any tests and trials (whether carried out by him or
not) which he considers relevant for those purposes.

False information and representations as to rights

31 False information.

(1) If any information to which this section applies is false in a material particular and the
person giving the information knows that it is false or gives it recklessly, he shall be
guilty of an offence and liable on summary conviction to a fine not exceeding level
3 on the standard scale.

(2) The information to which this section applies is—

(a) information given in an application to the Controller for a decision against
which an appeal lies to the Tribunal,

(b) information given by or on behalf of the applicant in connection with such
an application, and

(¢) information given in pursuance of a request under section 16(2) above.
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32 False representations as to rights.

(1) If, in relation to any variety, a person falsely represents that he is entitled to exercise
plant breeders’ rights, or any rights derived from such rights, and he knows that the
representation is false, or makes it recklessly, he shall be guilty of an offence and liable
on summary conviction to a fine not exceeding level 3 on the standard scale.

(2) It is immaterial for the purposes of subsection (1) above whether or not the variety to
which the representation relates is the subject of plant breeders’ rights.

Miscellaneous

33 Exclusion from Restrictive Trade Practices Act 1976. JLIN @

The ™*Restrictive Trade Practices Act 1976 shall not apply—

(a) to any licence granted by the holder of plant breeders’ rights or by any other
person authorised to grant a licence in respect of such rights,

(b) to any assignment of plant breeders’ rights or of the title to apply for the grant
of such rights, or

(c) to any agreement for such a licence or assignment,
being a licence, assignment or agreement under which no such restrictions as are
described in section 6(1) of that Act are accepted, except in respect of goods which

are plants or parts of plants of a variety to which the plant breeders’ rights relate, or a
variety to which those rights will relate if they are granted.

Marginal Citations
M2 1976 c. 34.

34 Disclosure of information obtained under section 14 or 15.

(1) If the holder of plant breeders’ rights obtains information pursuant to a notice given
for the purposes of section 14 or 15 above, he shall owe an obligation of confidence
in respect of the information to the person who supplied it.

(2) Subsection (1) above shall not have effect to restrict disclosure of information—

(a) forthe purposes of, or in connection with, establishing whether plant breeders’
rights have been infringed, or

(b) for the purposes of, or in connection with, any proceedings for the
infringement of plant breeders’ rights.
35 Reference collections of plant material.
(1) The Controller may establish and maintain reference collections of plant material.

(2) The Controller may by means of grants of such amounts as he may determine defray
or contribute towards the expenses incurred by any other person in maintaining any
reference collection of plant material.
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36

37

38

General

Offences by bodies corporate, etc.

(1) Where an offence under this Part of this Act committed by a body corporate is proved
to have been committed with the consent or connivance of, or to be attributable to any
neglect on the part of, any director, manager, secretary or other similar officer of the
body corporate, or any person who was purporting to act in any such capacity, he, as
well as the body corporate, shall be guilty of the offence and liable to be proceeded
against and punished accordingly.

(2) Where an offence under this Part of this Act committed by a Scottish partnership is
proved to have been committed with the consent or connivance of, or to be attributable
to any neglect on the part of, a partner, he, as well as the partnership, shall be guilty
of the offence and liable to be proceeded against and punished accordingly.

Jurisdiction in relation to offences.

(1) Proceedings for an offence under this Part of this Act may be taken against a person
before the appropriate court in the United Kingdom having jurisdiction in the place
where that person is for the time being.

(2) Subsection (1) above is without prejudice to any jurisdiction exercisable apart from
that subsection.

Interpretation of Part I.

(1) In this Part of this Act—

“the Council Regulation” means Council Regulation (EC) No 2100/94 of
27th July 1994 on Community plant variety rights, and references to particular
provisions of the Council Regulation shall be construed as references to those
provisions, or provisions of any Community instrument replacing them, as
amended from time to time;

“gazette” means the gazette published under section 34 of the ““Plant
Varieties and Seeds Act 1964;

“name” includes any designation;

“protected variety”, in relation to any plant breeders’ rights, means the
variety which was the basis of the application for the grant of the rights;

“variety” has the meaning given by section 1(3) above.

(2) In this Part of this Act references to an applicant for the grant of plant breeders’ rights,
or to the holder of plant breeders’ rights, include, where the context allows, references
to his predecessors in title or his successors in title.

(3) For the purposes of this Part of this Act, the existence of a variety shall be taken to
be a matter of common knowledge if—
(a) itis, or has been, the subject of a plant variety right under any jurisdiction,
(b) it is, or has been, entered in an official register of plant varieties under any
jurisdiction, or
(c) itisthe subject of an application which subsequently leads to its falling within
paragraph (a) or (b) above.
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(4) Otherwise, common knowledge may be established for those purposes by reference,
for example, to—

(a) plant varieties already in cultivation or exploited for commercial purposes,

(b) plant varieties included in a recognised commercial or botanical reference
collection, or

(c) plant varieties of which there are precise descriptions in any publication.

Marginal Citations
M3 1964 c. 14.

39 Application of Part I to the Crown.

(1) If—
(a) any servant or agent of the Crown infringes any plant breeders’ rights or makes
himself liable to civil proceedings under section 20 above, and
(b) the infringement or wrong is committed with the authority of the Crown,

civil proceedin.gs in respect of the infringement or wrong shall lie against the Crown.
(2) Except as provided by subsection (1) above, no proceedings shall lie against the Crown

by virtue of the "*Crown Proceedings Act 1947 in respect of the infringement of plant
breeders’ rights or any wrong under section 20 above.

(3) This section shall have effect as if contained in Part I of the Crown Proceedings Act
1947.

Marginal Citations
M4 1947 c. 44.

40 Application of Part I to existing rights.

(1) Subject to the following provisions of this section, this Part of this Act applies in
relation to existing rights as it applies in relation to plant breeders’ rights granted under
this Part of this Act.

(2) Section 5 above shall not apply in relation to existing rights.

(3) Section 11 above shall only apply to existing rights if the effect is to extend the period
for which the rights are exercisable.

(4) In this section, “existing rights” means plant breeders’ rights granted under Part I of
the "Plant Varieties and Seeds Act 1964 which are exercisable on the coming into
force of this Part of this Act.

Marginal Citations
MS 1964 c. 14.
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Transition

41 Varieties of recent creation.

(1) This section applies where, before the end of the period of 12 months beginning with
the day on which this Part of this Act comes into force, an application for the grant of
plant breeders’ rights is made in respect of a variety—

(a) which was in existence on the coming into force of this Part of this Act,

(b) which is of a species or group which was not, immediately before the coming
into force of this Part of this Act, prescribed by a scheme under Part I of the
Plant Varieties and Seeds Act 1964 (grant of plant breeders’ rights), and

(c) to which paragraph 4(2) of Schedule 2 to this Act does not apply.

(2) The variety to which the application relates shall, for the purposes of section 4(2)
above, be deemed to be new if no sale or other disposal of propagating or harvested
material of the variety for the purposes of exploiting the variety has, with the consent
of the applicant, taken place earlier than 4 years, or, in the case of trees or vines, 6
years, before the day on which this Part of this Act comes into force.

(3) Paragraph 4(4) and (10) of Schedule 2 to this Act shall also apply for the purposes
of subsection (2) above.

(4) If plant breeders’ rights are granted by virtue of this section, the period for which the
grant of those rights has effect shall be reduced by the period before the application
since the first date on which a sale or other disposal of propagating or harvested
material of the variety for the purposes of exploiting the variety took place in the
United Kingdom with the consent of the applicant, less one year.

PART 11 U84

THE PLANT VARIETIES AND SEEDS TRIBUNAL

Modifications etc. (not altering text)
C10 Pt. IT applied (with modifications) (1.3.2002) by The Patents and Plant Variety Rights (Compulsory
Licensing) Regulations 2002 (S.1. 2002/247), reg. 19(1) (subject to reg. 19(2))

42 The Tribunal. QLIRS

(1) There shall continue to be a tribunal known as the Plant Varieties and Seeds Tribunal
(“the Tribunal™).

(2) Schedule 3 to this Act (which makes provision about the Tribunal) shall have effect.

43 Jurisdiction under arbitration agreements.

(1) The Tribunal shall hear and determine any matters agreed to be referred to the Tribunal
by any arbitration agreement relating to the infringement of plant breeders’ rights, or
to matters which include the infringement of plant breeders’ rights.

(2) The fees payable to the Tribunal for acting under any arbitration agreement shall be
such as the Tribunal may determine.
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(3) Nothing in section 4 of the MArbitration (Scotland) Act 1894 (power to name
oversman) shall be taken as applying to the Tribunal.

(4) Inthe application of this section to England and Wales or Northern Ireland, “arbitration
agreement” has the same meaning as in Part I of the " Arbitration Act 1996.

Marginal Citations
M6 189%4c. 13.
M7 1996 c. 23.

44 Statutory jurisdiction: regulations.

The Ministers may, as respects appeals to the Tribunal under their statutory
jurisdiction, by regulations—

(a) make provision for determining in which part of the United Kingdom an
appeal is to be heard,

(b) make provision authorising persons other than the person by whom an appeal
is made and the authority whose decision is appealed against to appear and
be heard as parties to the appeal,

(c) make provision for suspending, or authorising or requiring the suspension of,
the operation of a decision pending final determination of an appeal against
it, or

(d) make provision for the publication of notices or the taking of other steps for
securing that the persons affected by the suspension of the operation of a
decision appealed against will be informed of its suspension.

Modifications etc. (not altering text)
C11 S. 44: power to make regulations extended (1.3.2002) by The Patents and Plant Variety Rights
(Compulsory Licensing) Regulations 2002 (S.1. 2002/247), reg. 21

45 Appeals from the Tribunal.

(1) In relation to any decision of the Tribunal on an appeal under their statutory
jurisdiction, section 11 of the Y Tribunals and Inquiries Act 1992 (appeal on point of
law) shall apply as if the Tribunal were included among the tribunals mentioned in
subsection (1) of that section.

(2) Subject to any right of appeal by virtue of subsection (1) above, any decision of the
Tribunal on an appeal under their statutory jurisdiction shall be final and conclusive.

Modifications etc. (not altering text)
C12 S. 45 applied (1.3.2002) by The Patents and Plant Variety Rights (Compulsory Licensing) Regulations
2002 (S.I. 2002/247), reg. 17(3)

Marginal Citations
M8 1992 c. 53.
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46 Interpretation of Part II.

In this Part of this Act, references to the statutory jurisdiction of the Tribunal are to
any jurisdiction of the Tribunal under Part I of this Act, Part II of the “Plant Varieties
and Seeds Act 1964 or the ™'’Seeds Act Northern Ireland) 1965.

Marginal Citations
M9 1964 c. 14.
M10 1965 c. 22 (N.L).

PART III A6

MISCELLANEOUS AND GENERAL
Miscellaneous

47 Extension of time limit for institution of proceedings for contravention of seeds
regulations.

In section 28 of the Plant Varieties and Seeds Act 1964 (institution of criminal
proceedings), after subsection (2) there shall be inserted—

“(2A) Notwithstanding anything in section 127(1) of the M"Magistrates’ Courts
Act 1980 or section 136 of the ™*Criminal Procedure (Scotland) Act 1995,
proceedings for contravening a provision contained in seeds regulations may
be brought at any time not more than one year from the time when the
contravention occurred.”

Extent Information
E1  S. 47 extends to EWS only, see s. 53(1)

Marginal Citations
M11 1980 c. 43.
M12 1995 c. 46.

General

48 Regulations and orders.

(1) Any regulations or order under this Act made by the Ministers—
(a) may make different provision for different cases or circumstances, and

(b) may contain such supplemental, incidental and transitional provisions as
appear to the Ministers to be expedient.

(2) Any regulations or order under this Act made by the Ministers shall be made by
statutory instrument.
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(3) A statutory instrument containing any regulations or order under this Act made by the
Ministers, other than an order under section 9(12) above, shall be subject to annulment
in pursuance of a resolution of either House of Parliament.

(4) No order shall be made under section 9(12) above unless a draft of the order has been
laid before and approved by resolution of each House of Parliament.

(5) Before making any regulations or order under this Act, the Ministers shall consult
such organisations as appear to them to be representative of persons likely to be
substantially affected by the regulations or order.

(6) Nothing in this section applies to an order under section 54(3) below.

Modifications etc. (not altering text)

49

50

51

C13 S. 48(1): power to make regulations extended (1.3.2002) by The Patents and Plant Variety Rights

(Compulsory Licensing) Regulations 2002 (S.I. 2002/247), reg. 21

C14 S. 48(2)-(5) applied (1.3.2002) by The Patents and Plant Variety Rights (Compulsory Licensing)

Regulations 2002 (S.1. 2002/247), reg. 21

General interpretation.

(1) In this Act—
“the Controller” has the meaning given by section 2(1) above;

“the Ministers” means the Minister of Agriculture, Fisheries and Food,
the Secretary of State for Scotland, the Secretary of State for Wales and the
Secretary of State for Northern Ireland acting jointly; and

“the Tribunal” has the meaning given by section 42 above.

(2) In this Act, references to plant breeders’ rights include rights under section 7 above.

Receipts.

Any fees received by virtue of this Act by the Controller or the Tribunal shall be paid
into the Consolidated Fund.

Consequential amendments.

(1) In section 34 of the ""*Plant Varieties and Seeds Act 1964—
(a) in subsection (1), at the end there shall be inserted “ or Part I of the Plant
Varieties Act 1997 ”, and
(b) in subsection (2), for “section 5 of this Act” there shall be substituted “
section 18 of the Plant Varieties Act 1997 .

(2) In section 38 of that Act, for the definition of the expression “the Tribunal” there shall
be substituted—

““the Tribunal” means the Plant Varieties and Seeds Tribunal;”.

(3) In Schedule 4 to the ™*Parliamentary Commissioner Act 1967, in the entry relating
to the Plant Varieties and Seeds Tribunal, for the words after “Tribunal” there shall be
substituted “ (referred to in section 42 of the Plant Varieties Act 1997) .


http://www.legislation.gov.uk/id/ukpga/1997/66/section/48/1
http://www.legislation.gov.uk/id/uksi/2002/247
http://www.legislation.gov.uk/id/uksi/2002/247
http://www.legislation.gov.uk/id/uksi/2002/247/regulation/21
http://www.legislation.gov.uk/id/ukpga/1997/66/section/48/2
http://www.legislation.gov.uk/id/uksi/2002/247
http://www.legislation.gov.uk/id/uksi/2002/247
http://www.legislation.gov.uk/id/uksi/2002/247/regulation/21
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(4) In section 2(4) of the ™*Trade Descriptions Act 1968, after paragraph (g) there shall
be inserted—

“(h) the Plant Varieties Act 1997;”.

(5) In Schedule 1 to the "' *Tribunals and Inquiries Act 1992, in paragraph 36—
(a) in sub-paragraph (a), for “section 11(5) of the Plant Varieties and Seeds Act
1964 (c. 14)” there shall be substituted ““ paragraph 3 of Schedule 1 to the
Plant Varieties Act 1997 ”, and
(b) in sub-paragraph (b), for “established by section 10 of that Act” there shall be
substituted “ (referred to in section 42 of that Act) ”.

Marginal Citations

M13 1964 c. 14.
M14 1967 c. 13.
M15 1968 c. 29.
M16 1992 c. 53.

52 Repeals.

The enactments mentioned in Schedule 4 to this Act are hereby repealed to the extent
specified in the third column of that Schedule.

53 Extent. [ I8 €
(1) This Act, except section 47 above, extends to Northern Ireland.

(2) Her Majesty may by Order in Council direct that any of the provisions of this Act
shall, subject to such modifications as appear to Her Majesty to be appropriate, extend
to any of the Channel Islands or the Isle of Man.

(3) An Order in Council under subsection (2) above may contain such transitional and
consequential provisions as appear to Her Majesty to be expedient.

54 Short title and commencement. I8 &
(1) This Act may be cited as the Plant Varieties Act 1997.

(2) This section and sections 49 and 53 above shall come into force on the day on which
this Act is passed.

(3) The remaining provisions of this Act shall come into force on such day as the Ministers
may by order made by statutory instrument appoint; and different days may be so
appointed for different purposes.

(4) An order under subsection (3) above may contain such transitional provisions and
savings as appear to the Ministers to be expedient.

Subordinate Legislation Made
P1  S.54(3) power fully exercised (8.4.1998): 8.5.1998 appointed day by S.I. 1998/1028, art. 2


http://www.legislation.gov.uk/id/ukpga/1964/14
http://www.legislation.gov.uk/id/ukpga/1967/13
http://www.legislation.gov.uk/id/ukpga/1968/29
http://www.legislation.gov.uk/id/ukpga/1992/53
http://www.legislation.gov.uk/id/ukpga/1997/66/section/54/3
http://www.legislation.gov.uk/id/uksi/1998/1028
http://www.legislation.gov.uk/id/uksi/1998/1028/article/2
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SCHEDULES

SCHEDULE 1 jop® Section 2.

THE PLANT VARIETY RIGHTS OFFICE

Staff

1 The Ministers may appoint a deputy controller and such other officers and servants
to act in the Plant Variety Rights Office as the Ministers may determine.

Remuneration

2 There shall be paid to the Controller and any other officers or servants appointed
under paragraph 1 above such remuneration and allowances as the Ministers may
with the consent of the Minister for the Civil Service determine.

Authority of officers

3 Any act or thing directed to be done by or to the Controller may be done by or to
any officer authorised by the Ministers.

Proof of documents

4 Prima facie evidence, or in Scotland sufficient evidence, of any document issued by
the Controller may be given in all legal proceedings by the production of a copy or
extract certified to be a true copy or extract by an officer appointed under paragraph
1 above and authorised to give a certificate under this paragraph.

5 Any document purporting to be certified in accordance with paragraph 4 above
shall, unless the contrary is proved, be deemed to have been duly certified without
proof of the official character or handwriting of the person appearing to have
certified the document.
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SCHEDULE 2 jep® Section 4.

CONDITIONS FOR THE GRANT OF PLANT BREEDERS’ RIGHTS

PART I QIAI€

CRITERIA FOR GRANT OF RIGHTS

Distinctness

The variety shall be deemed to be distinct if it is clearly distinguishable by one
or more characteristics which are capable of a precise description from any other
variety whose existence is a matter of common knowledge at the time of the
application.

Uniformity

The variety shall be deemed to be uniform if, subject to the variation that may be
expected from the particular features of its propagation, it is sufficiently uniform in
those characteristics which are included in the examination for distinctness.

Stability

The variety shall be deemed to be stable if those characteristics which are included
in the examination for distinctness, as well as any others used for the variety
description, remain unchanged after repeated propagation or, in the case of a
particular cycle of propagation, at the end of each such cycle.

Novelty
(1) The variety shall be deemed to be new if sub-paragraphs (2) and (3) below apply.

(2) This sub-paragraph applies if no sale or other disposal of propagating or harvested
material of the variety for the purposes of exploiting the variety has, with the consent
of the applicant, taken place in the United Kingdom earlier than one year before the
date of the application.

(3) This sub-paragraph applies if no sale or other disposal of propagating or harvested
material of the variety for the purposes of exploiting the variety has, with the consent
of the applicant, taken place elsewhere than in the United Kingdom earlier than 4
years, or, in the case of trees or vines, 6 years, before the date of the application.

(4) For the purposes of sub-paragraphs (2) and (3) above, there shall be disregarded any
sale or other disposal to which sub-paragraph (5), (6), (8) or (9) below applies.

(5) This sub-paragraph applies to any sale or other disposal of a stock of material of the
variety to a person who at the time of the sale or other disposal is, or who subsequently
becomes, the person entitled to the grant of plant breeders’ rights in respect of the
variety.

(6) This sub-paragraph applies to—

(a) any sale or other disposal of propagating material of the variety to a person
as part of qualifying arrangements, and
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(b) any sale or other disposal to the applicant, by a person who uses propagating
material of the variety under any such arrangements, of the material
produced directly or indirectly from the use.

(7) For the purposes of sub-paragraph (6) above, qualifying arrangements are
arrangements under which—

(a) a person uses propagating material of the variety under the applicant’s
control for the purpose of increasing the applicant’s stock, or of carrying out
tests or trials, and

(b) the whole of the material produced, directly or indirectly, from the material
becomes or remains the property of the applicant.

(8) This sub-paragraph applies to any sale or other disposal of material of the variety,
other than propagating material, produced in the course of—

(a) the breeding of the variety,
(b) increasing the applicant’s stock of material of the variety, or
(c) carrying out tests or trials of the variety,
which does not involve identifying the variety from which the material is produced.

(9) This sub-paragraph applies to any disposal of material of the variety, otherwise than
by way of sale, at an exhibition or for the purposes of display at an exhibition.

(10) For the purposes of sub-paragraphs (2) and (3) above, any sale or other disposal
of propagating or harvested material of a variety for the purposes of exploiting the
variety shall, if the variety is related to another variety, be treated as being also a
sale or other disposal of propagating or harvested material of the other variety for
the purposes of exploiting that variety.

(11) For the purposes of sub-paragraph (10) above, a variety is related to another if its
nature is such that repeated production of the variety is not possible without repeated
use of the other variety.

PART II I8 €

PRIORITIES BETWEEN APPLICANTS FOR RIGHTS

5 (1) If a variety is bred, or discovered and developed, by two or more persons
independently, the first of those persons, and any successors in title of theirs, to apply
for the grant of plant breeders’ rights in respect of it shall be the person entitled to
the grant.

(2) As between persons making applications for the grant of plant breeders’ rights in
respect of the same variety on the same date, the one who was first in a position to
make an application for the grant of plant breeders’ rights in respect of that variety,
or who would have been first in that position if this Part of this Act had always been
in force, shall be the person entitled to the grant.

6 (1) If the following conditions are met, an application for the grant of plant breeders’
rights shall be treated for the purposes of paragraphs 1, 4 and 5 above as made, not
on the date on which it is in fact made, but on the earlier date mentioned in sub-
paragraph (7) below.
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(2) The first condition is that, in the 12 months immediately preceding the application
under this Part of this Act, the applicant has duly made a parallel application under
the law of—

(a) the European Community,

(b) any other intergovernmental organisation, or any State, which is, and was
at the time of the application, a member of the Union as defined by Article
1(xi) of the Convention, or

(c) any country or territory which is, and was at the time of the application,
designated for the purposes of this provision by order made by the Ministers.

(3) The second condition is that the applicant has not duly made such a parallel
application earlier than 12 months before the application under this Part of this Act.

(4) The third condition is that the application under this Part of this Act includes a claim
to priority under this paragraph by reference to the parallel application.

(5) The fourth condition is that the application by reference to which priority is claimed
has not been withdrawn or refused when the application under this Part of this Act
is made.

(6) The fifth condition is that, within 3 months from the date of the application under
this Part of this Act, the applicant submits to the Controller a copy of the documents
constituting the parallel application, certified as a true copy by the authority to whom
it is made.

(7) The earlier date referred to in sub-paragraph (1) above is the date of the parallel
application mentioned in sub-paragraph (2) above.

(8) If more than one parallel application has been duly made as mentioned in sub-
paragraph (2) above, the references in sub-paragraphs (4) to (7) above to the
parallel application shall be construed as references to the earlier, or earliest, of the
applications.

(9) In this paragraph—
(a) “the Convention” means the International Convention for the Protection of

New Varieties of Plants done on 2nd December 1961 and revised at Geneva
on 10th November 1972, 23rd October 1978 and 19th March 1991, and

(b) references to a parallel application, in relation to an application for the grant
of plant breeders’ rights, are to an application for the grant of plant variety
rights in respect of the variety to which the application under this Part of
this Act relates.

(1) Any priority which an application for the grant of plant breeders’ rights enjoys by
virtue of paragraph 6 above shall be forfeited if the applicant does not, before the
end of the relevant period, satisfy all the requirements which are to be satisfied by
an applicant before plant breeders’ rights can be granted to him.

(2) For the purposes of sub-paragraph (1) above, the relevant period is the period of 2
years beginning with the day after the last day on which the applicant could have
claimed priority under paragraph 6 above for his application.

(3) Where—
(a) anapplication for the grant of plant breeders’ rights enjoys priority by virtue
of paragraph 6 above, and
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(b) the application by reference to which it enjoys priority is withdrawn or
refused before the applicant has satisfied all the requirements which are to be
satisfied by an applicant before plant breeders’ rights can be granted to him,

sub-paragraph (1) above shall have effect with the substitution for “the relevant
period” of ““ such period as the Controller may specify .

SCHEDULE 3 BoR® Section 42.

THE PLANT VARIETIES AND SEEDS TRIBUNAL

Modifications etc. (not altering text)
C15 Sch. 3 applied (1.12.2001) by S.I. 2001/3510, reg. 17(2)

Constitution of the Tribunal

1 In any case, the jurisdiction of the Tribunal shall be exercised by—
(a) the relevant chairman,
(b) amember of the panel constituted under paragraph 7(1)(a) below, and
(c) amember of the panel constituted under paragraph 7(1)(b) below;

and references to the Tribunal in this Act or the ™"Plant Varieties and Seeds Act
1964 shall be construed accordingly.

Marginal Citations
M17 1964 c. 14.

Chairman

2 (1) The Lord Chancellor shall appoint a person to be chairman of the Tribunal for the
purpose of proceedings brought before them in England and Wales.

(2) A person may only be appointed under this paragraph if he has a seven year general

qualification, within the meaning of section 71 of the ""*Courts and Legal Services
Act 1990.

Marginal Citations
M18 1990 c. 41.

3 (1) The Lord President of the Court of Session shall appoint a person to be chairman of
the Tribunal for the purpose of proceedings brought before them in Scotland.

(2) A person may only be appointed under this paragraph if he is an advocate or solicitor
in Scotland of at least 7 years’ standing.

4 (1) The Lord Chief Justice of Northern Ireland shall appoint a person to be chairman of
the Tribunal for the purpose of proceedings brought before them in Northern Ireland.


http://www.legislation.gov.uk/id/ukpga/1997/66/schedule/3
http://www.legislation.gov.uk/id/uksi/2001/3510
http://www.legislation.gov.uk/id/uksi/2001/3510/regulation/17/2
http://www.legislation.gov.uk/id/ukpga/1964/14
http://www.legislation.gov.uk/id/ukpga/1990/41
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(2) A person may only be appointed under this paragraph if he is a member of the Bar
of Northern Ireland or solicitor of the Supreme Court of Northern Ireland of at least
7 years’ standing.

5 (1) Subject to sub-paragraph (2) below, a person’s appointment under paragraph 2, 3 or
4 above shall be for such term as the appointing authority may determine before the
person’s appointment.

(2) No appointment of a person under paragraph 2, 3 or 4 above shall be such as to extend
beyond the day on which he attains the age of 70.

(3) A person who ceases to hold office under paragraph 2, 3 or 4 above shall be eligible
for re-appointment.

(4) A person may resign his appointment under paragraph 2, 3 or 4 above by notice in
writing to the appointing authority.

(5) The appointing authority may revoke a person’s appointment under paragraph 2, 3
or 4 above if satisfied that the person is unfit to continue in office or incapable of
discharging his duties.

(6) Sub-paragraph (2) above is subject to section 26(4) to (6) of the "’ Judicial Pensions
and Retirement Act 1993 (power to authorise continuance in office up to the age of
75).

Marginal Citations
M19 1993 ¢c.8.

6 (1) In the case of the temporary absence or inability to act of a person appointed under
paragraph 2, 3 or 4 above, the appointing authority may appoint another person to
act as deputy for that person.

(2) A person may only be appointed to act as deputy for a person appointed under
paragraph 2, 3 or 4 above if he has the qualification required for appointment under
that paragraph.

(3) A person appointed under sub-paragraph (1) above shall, when acting as deputy for
a person appointed under paragraph 2, 3 or 4 above, have all the functions of that
person.

The two panels

7 (1) The Ministers shall draw up and from time to time revise—
(a) a panel of persons who have wide general knowledge in the field of
agriculture, of horticulture or of forestry, and
(b) apanel of persons who have specialised knowledge of particular species or
groups of plants or of the seeds industry.

(2) The power to revise the panels drawn up under this paragraph shall include power
to terminate a person’s membership of either of them, and shall accordingly to that
extent be subject to section 7 of the ™*Tribunals and Inquiries Act 1992 (which
makes it necessary to obtain the concurrence of the Lord Chancellor and of certain
judicial officers in Scotland and Northern Ireland to dismissals in certain cases).


http://www.legislation.gov.uk/id/ukpga/1993/8
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Marginal Citations
M20 1992 c. 53.

Selection from the panels

8 (1) The members of the panels who are to deal with any case shall be selected as
follows—
(a) the Ministers may select a member or members to deal with that particular
case or class or group of cases, or

(b) the Ministers may select for a class or group of cases members from amongst
whom members to deal with any particular case shall be selected, and the
selection from amongst those members of a member or members to deal with
the particular case shall then be made either by the Ministers, or, if they so
direct, by the relevant chairman.

(2) The member from the panel constituted under paragraph 7(1)(b) above shall be
selected for his knowledge of the subject matter of a particular case or class or group
of cases.

Sittings of the Tribunal

9 The Tribunal may, for the purpose of hearing proceedings brought before them in
any part of the United Kingdom, sit anywhere in the United Kingdom.

Decisions of the Tribunal

10 (1) Any decision of the Tribunal in exercise of their jurisdiction shall be taken, in the
event of a difference between members dealing with the case, by the votes of the
majority.

(2) If, after the commencement of the hearing of any proceedings before the Tribunal,
one of the three members of the Tribunal becomes incapable of continuing to hear
the proceedings on account of sickness or for any other reason, the proceedings may,
with the consent of all parties to the proceedings, be continued before the remaining
two members of the Tribunal and heard and determined accordingly.

(3) I, in the case of proceedings continued under sub-paragraph (2) above, the two
members differ in opinion, the case shall, on the application of any party to the
proceedings, be re-argued and determined by the Tribunal as ordinarily constituted.

(4) A decision of the Tribunal shall not be questioned on the ground that a member was
not validly appointed or selected.

Costs

11 (1) In any proceedings brought before the Tribunal in England and Wales or Northern
Ireland under their statutory jurisdiction, the Tribunal may order any party to the
proceedings to pay to any other party to the proceedings—

(a) a specified sum in respect of the costs incurred in the proceedings by the
second-mentioned party, or

(b) the taxed amount of those costs.


http://www.legislation.gov.uk/id/ukpga/1992/53
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(2) In the case of an order under sub-paragraph (1) above relating to proceedings brought
in England and Wales, any costs required by the order to be taxed may be taxed in
the county court according to such of the scales prescribed by the county court rules
for proceedings in the county court as may be directed by the order or, if the order
gives no direction, by the county court.

(3) In the case of any order under sub-paragraph (1) above relating to proceedings
brought in Northern Ireland, any costs required by the order to be taxed may be
taxed by the taxing master of the Supreme Court of Judicature of Northern Ireland
according to such of the scales provided for equity suits or proceedings in the county
courts under the "*'County Courts (Northern Ireland) Order 1980 as may be directed
by the order or, if the order gives no direction, by the taxing master.

Marginal Citations
M21 S.1. 1980/397 (N.1.3).

12 In any proceedings brought before the Tribunal in Scotland under their statutory
jurisdiction, the Tribunal may order any party to the proceedings to pay to any other
party to the proceedings any expenses incurred in the proceedings by the second-
mentioned party and may tax or settle the amount of any expenses to be paid under
any such order or direct in what manner they are to be taxed.

Rules

13 (1) The Lord Chancellor may make rules as to the procedure in connection with
proceedings brought before the Tribunal in exercise of their statutory jurisdiction
and as to the fees chargeable in respect of those proceedings, and the rules may in
particular make provision—

(a) as to the circumstances in which the Tribunal need not sit, or are not to sit,
in public,

(b) as to the form of any decision of the Tribunal,

(c) as to the time within which any proceedings are to be instituted,

(d) as to the evidence which may be required or admitted in any proceedings,

(e) as to the examination of the parties, and of witnesses, on oath or affirmation
in any proceedings,

(f) as to the procedure for securing the attendance of witnesses and the
production of documents in any proceedings.

(2) Rules under sub-paragraph (1) above shall be made by statutory instrument which
shall be subject to annulment in pursuance of a resolution of either House of
Parliament.

Remuneration of Tribunal members

14 The Ministers may pay to members of the Tribunal such remuneration and
allowances as the Ministers may determine.


http://www.legislation.gov.uk/id/nisi/1980/397
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Officers and servants

15 (1) The Ministers may appoint such officers and servants of the Tribunal as the Ministers
may determine.

(2) There shall be paid to the officers and servants appointed under this paragraph such
remuneration and allowances as the Ministers may determine.

Interpretation

16 In this Schedule—
“appointing authority” means—

(a) in relation to an appointment under paragraph 2 above, the Lord
Chancellor,

(b) in relation to an appointment under paragraph 3 above, the Lord
President of the Court of Session, and

(¢) in relation to an appointment under paragraph 4 above, the Lord Chief
Justice of Northern Ireland; and

“relevant chairman” means—
(a) in relation to proceedings brought before the Tribunal in England and
Wales, the person appointed under paragraph 2 above,
(b) in relation to proceedings brought before the Tribunal in Scotland, the
person appointed under paragraph 3 above, and
(c) in relation to proceedings brought before the Tribunal in Northern
Ireland, the person appointed under paragraph 4 above.

SCHEDULE 4 jIR® Section 52.
REPEALS
Chapter Short title Extent of repeal
1964 c. 14. The Plant Varieties and Seeds Part 1.
Act 1964.

In section 37, in

subsection (1), paragraphs (a)
to (c), and, in subsection (2),
the words “or the Controller
or the Tribunal”.

In section 38(1), the
definitions of the expressions
“the Controller”, “plant
variety” and “variety”.

In section 39, in

subsection (2), paragraph (a)
and the word “and”
immediately following it, and
subsection (3)(b).
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Schedules 1 to 4.

1968 c. 34. The Agriculture Section 43.
(Miscellaneous Provisions)
Act 1968.
Schedule 7.
1972 c. 68. The European Communities  In Schedule 4, paragraph
Act 1972. 5(5).
1976 c. 34. The Restrictive Trade In Schedule 5, the third
Practices Act 1976. paragraph.
1976 c. 53. The Resale Prices Act 1976.  In section 10(4)(b), the words
from “or” to the end.
1983 c. 17. The Plant Varieties Act 1983. The whole Act.
1990 c. 41. The Courts and Legal In Schedule 10, paragraph 21.
Services Act 1990.
1992 c. 53. The Tribunals and Inquiries  In Schedule 3, paragraph 2.
Act 1992.
1993 c. 8. The Judicial Pensions and In Schedule 6, paragraph 54.
Retirement Act 1993.
1994 c. 26. The Trade Marks Act 1994.  In Schedule 4, in the table

in paragraph 1(2), the entry
relating to the Plant Varieties
and Seeds Act 1964.

1996 c. 23. The Arbitration Act 1996. In Schedule 3, paragraph 18.
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