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EMPLOYMENT RELATIONSACT 1999

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Trade unions

Section 1 and Schedule 1: Collective bargaining: Recognition
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Section 1 and Schedule 1 establish new statutory procedures for the recognition and
derecognition of trade unions as entitled to conduct collective bargaining on behalf
of particular groups of workers, and for the right of workers to take part in these
processes without fear of detriment or dismissal. Section 1 inserts anew Schedule A1,
as contained in Schedule 1 to the Act, into the 1992 Act. References to paragraphs, sub-
paragraphs and Parts in what follows are references to the paragraphs, sub-paragraphs
and Parts of the new Schedule A1 to the 1992 Act.

The statutory process for recognition of a union to conduct collective bargaining on
behalf of a particular group of workers is set out in Part |. The procedure gives
the union and employer the opportunity to agree an appropriate group of workers
(referred to as the bargaining unit) and whether the union should represent them in
collective bargaining, but if no agreement is reached there is a mechanism for the
Central Arbitration Committee (CAC) to decide on the appropriate bargaining unit or
whether the union should be recognised, or both.

The Central Arbitration Committee is established under sections 259-265 of the 1992
Act. Sections 24-25 of the Act amend the arrangements for the appointment of CAC
members and for the proceedings of the CAC in respect of its functions under the new
Schedule Al

Part 11 deals with agreements to recognise a union which are made after a formal
application for statutory recognition under Part |. It a so contains aprocedurefor unions
or employers to obtain an imposed bargaining method if the agreed method is not
honoured. With the exception of Parts Il and VI, voluntary recognition is unaffected
by the Act.

Part 111 sets out procedures which may be followed if a union is recognised through
the statutory process and, as a result of a change in the employer’ s business, either the
union or the employer believes the bargaining unit has changed. It also dealswith cases
where the bargaining unit has ceased to exist.

Part IV deals with the derecognition of a union whose recognition resulted from a
declaration by the CAC but which was not recognised “automatically” on the basis
that more than 50% of the bargaining unit were union members. The derecognition of
“automatically” recognised unionsisdealt within Part V.

Part VI provides for workersto be able to invoke the statutory derecognition procedure
where an employer has voluntarily recognised a union which does not have acertificate
of independence. Part V11 sets out the effect of a union recognised through the statutory
process losing its certificate of independence.
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Part V111 provides protection for workers against detriment arising from participation or
non-participation in activities relating to recognition or derecognition. Part I X contains
general provisions and powers for the Secretary of State to issue guidance on or to
amend certain procedures.

In dealing with cases under the new Schedule A1, the CAC is required by paragraph
171 to have regard to the object of encouraging and promoting fair and efficient
practices in the workplace (so far as is consistent with its other obligations under the
Schedule).

The following is a paragraph by paragraph index to the new Schedule A1:

Paragraph | Page
Part | Recognition:
Introduction
22 Union may request recognition
22 Definitions
22 Definition of collective bargaining
Request for recognition
4 22 Request to employer: paragraphs 4-8 apply
5 22 Employer must receive request
6 23 Union must have certificate of independence
7 23 Employer must have #21 workers
8 23 Form of request
9 23 Power for Secretary of State to prescribe form of requests
10 24 Parties agree: consequences
11 24 Employer rejects request: consequences
12 24 Negotiations fail: consequences
Acceptance of applications
13 25 CAC must acknowledge receipt
14 25 Competing applications
15 26 Preliminary tests
16 26 Withdrawal of application: consequences
17 26 Notice to cease consideration of application: consequences
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Paragraph | Page
Appropriate bargaining unit
18 27 CAC to help parties agree
19 27 CAC decides appropriate bargaining unit
Union recognition
20 28 Appropriate unit differs from proposed unit: tests of validity
21 28 Appropriate unit same as proposed unit: application proceeds
22 28 Automatic recognition
23 29 Ballot if no automatic recognition
24 29 Holding of ballot — period for withdrawal
25 29 Details of ballot
26 30 Employer’ s three duties to cooperate with ballot
27 31 Penalties for non-cooperation
28 31 Allocation of ballot costs
29 32 Results of ballot: consequences
Conseguences of recognition
30 33 Negotiation of bargaining method
31 33 CAC specifies bargaining method
32 33 Method not carried out: consequences
General provisions about applications
33 34 Form of application to CAC
34 34 Notification of employer
35 34 Appl ication may not cover workers already represented by
union
36 34 Sufficient support (10% & likely majority)
37 35 More than one union: proof of cooperation
38 35 Competing application
39 36 3 year bar: application accepted in previous 3 years
40 36 3 year bar: declaration that union is not recognised
41 36 3 year bar: declaration that union is derecognised
42 37 Substantially similar bargaining units
General provisions about validity
43 37 Definitions
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Paragraph | Page

44 37 Application may not cover workers aready represented by
union

45 37 Sufficient support (10% & likely majority)

46 38 Competing application

47 38 3 year bar: application accepted in previous 3 years

48 38 3 year bar: declaration that union is not recognised

49 38 3 year bar: declaration that union is derecognised

50 39 Substantially similar bargaining units

51 39 Competing applications: effect on accepted applications
Part |1 Voluntary Recognition

52 39 Agreements for recognition: Definition
Other interpretation

53 40 Definitions

54 40 Definition of collective bargaining

55 41 Determination of type of agreement: agreement for
recognition?
Termination of agreement for recognition

56 41 How the agreement may be terminated

57 41 Effect of termination
Application to CAC to specify method

58 41 Period for negotiation about bargaining method

59 42 Method not carried out : applicationto CAC

60 42 Admissibility of application

61 43 Form of application
CAC' sresponse to application

62 43 Decision on admissibility

63 43 Determination of bargaining method
Part 111 Changes Affecting Bar gaining Unit
Introduction




These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

Paragraph | Page
64 44 Part |11 applies to union recognised viaPart | or 111
65 44 Definition of ‘parties
Either party believes unit no longer appropriate
66 45 Either party may apply to CAC
67 45 Evidence that unit has changed
68 45 Acceptance of application
69 46 Parties agree new unit
70 46 CAC must decide changesto original unit
71 47 Unit continues to be appropriate: consequence
72 47 CAC decides unit has changed: consequences
73 47 Workers falling outside agreed unit(s)
Employer believes unit has ceased to exist
74 47 Employer must give valid notice
75 48 Union disagrees with notice
76 48 Acceptance of application
77 49 Acceptance of application: consegquences
78 49 Unit till exists: parties agree new unit
79 50 Unit till exists: CAC decides changesto original unit
80 50 CAC decides unit has changed: consequences
8l 51 Workers falling outside agreed unit(s)
Position where CAC decides new unit
82 51 Procedure for dealing with new unit(s)
83 51 New unit contains workers covered by other statutory
recognition
84 52 New unit contains workers covered by voluntary recognition
85 53 Assessment of support
86 53 Test of sufficient support
87 53 Automatic recognition
88 54 Ballot if no automatic recognition
89 54 Ballot: conduct and consequences
Residual workers
20 55 Workers falling outside new unit(s)
91 55 Effect on statutory outside unit
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Paragraph | Page
92 56 Applications under this Part: form and admissibility
93 56 Withdrawal of applications: when it is allowed
9 57 Meaning of collective bargaining: definitionsfor usein Part 111
95 57 Method of collective bargaining: legal enforceability
Part IV Derecognition: General
Introduction
96 58 Part 1V applies to union recognised viaPart | or 111
97 58 3 year period before derecognition possible
98 58 Definition of ‘parties
Employer employs fewer than 21 workers
99 58 Employer may give notice
100 59 Validity of notice
101 59 Union disagrees with notice
102 60 Acceptance of union’s application
103 60 Acceptance of application: consequences
Employer’ s request to end arrangements
104 61 Employer may request derecognition
105 61 Negotiation periods
106 62 Union rejects or fails to respond to request
107 62 Negotiations fail
108 62 Form of application
109 62 3 year bar on re-application
110 62 Test of sufficient support
111 63 Acceptance of application by CAC
Workers' reguest to end arrangements
112 63 Workers may request derecognition
113 63 3 year bar on re-application
114 64 Test of sufficient support
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Paragraph | Page

115 64 Acceptance of application by CAC

116 64 Negotiation period

Ballot on derecognition

117 64 Ballot procedures

118 66 Employer’s 3 duties to cooperate with ballot
119 66 Penalties for non-cooperation

120 67 Allocation of ballot costs

121 67 Results of ballot: consequences

Part V Derecognition Where Recognition Automatic

Introduction

122 68 Application if bargaining method agreed, para 22 recognition
123 68 Application if bargaining method imposed, para 22 recognition
124 68 Application if recognition via paragraph 87

125 69 3 year period before derecognition possible

126 69 Definition of ‘parties

Employer’s request to end arrangements

127 69 Employer may request derecognition

128 69 Negotiation periods

129 69 Form of application

130 69 3 year bar on re-application

131 70 Test of union membership

132 70 Validity of application

133 70 Ballot on derecognition: procedureif applicationisvalid

Part VI Derecognition Where Union Not I ndependent

Introduction

134 70 Part VI appliesif non-independent union recognised
135 71 Definitions of ‘parties, ‘bargaining unit’
136 71 Definition of collective bargaining

Workers' request to end arrangements

137 71 Admissibility of application




These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

Paragraph | Page

138 71 Union must not have certificate of independence

139 71 Test of sufficient support

140 71 Test of outstanding application for certificate of independence
141 71 Acceptance of application

142 72 Negotiation period

143 72 CAC to suspend work if union has outstanding application
144 72 Action if union is independent

145 73 Action if union is not independent

146 73 Action if union gains independence during process

147 74 Ballot on derecognition: procedure if negotiations fail

148 74 Derecognition: other cases: independent union recognised

Part VII Loss of independence

Introduction

149 74 Part VII appliesto union recognised viaPart | or |11
150 75 Part VII appliesto union recognised via Part |1

151 75 Definition of ‘parties

152 75 Loss of certificate: consequences

153 75 Certificate re-issued: consequences

Miscellaneous

154 76 Parts 111-V1 do not apply if union has lost independence

155 76 Effect on requirement to consult on training

Part VIII Detriment

Detriment

156 76 Right not to suffer detriment for actions under this Schedule

157 77 Complaint to employment tribunal

158 77 Employer must show grounds for action or failure to act

159 77 Compensation

160 78 Termination of contract if not a contract of employment

161 78 Dismissal: unfair for actions under this Schedule

162 79 Selection for redundancy: unfair for actions under this
Schedule
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Paragraph | Page

163 79 Employees with fixed-term contracts: cannot waive rights

164 79 Exclusion of requirement as to qualifying period

165 79 Meaning of worker’s contract
Part 1 X General

166 79 Power to amend: Secretary of State may amend paragraph
22/87

167 79 Guidance: Secretary of State may issue guidance on paragraph
22/87

168 80 Method of conducting collective bargaining: Secretary of State
may specify

169 80 Directions about certain applications. derecognition
applications

170 80 Notice of declarations; CAC must give notice to the parties

171 80 CAC’ s general duty

172 81 General interpretation

Part | sets out procedures for the recognition of an independent trade union to conduct
collective bargaining on behalf of agroup of workers, referred to asthe bargaining unit.
It provides a method for agreeing the appropriate bargaining unit, whether the union
should be recognised, and how collective bargaining should be conducted. The key
steps in the recognition procedure are illustrated in Figure 1; similarly, the key steps
in the process for establishing a method of collective bargaining are summarised in

Figure 2.
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Paragraph 1 providesthat an application for recognition may be made by asingle union
or by two or more unions acting together. For smplicity these notes generally refer to

an application by a single union but such references should beread as
or unions.
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covering aunion
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Paragraph 2 contains definitions for the purposes of the Schedule. Sub-paragraph (2)
defines the bargaining unit, the group of workers on whose behalf a union (or
unions) would conduct collective bargaining. Sub-paragraph (3) defines the proposed
bargaining unit, the group of workers on whose behalf a union requests recognition.
(If the employer does not agree that the unit is appropriate, it may be changed in
negotiation. If the employer and union fail to agree, the Central Arbitration Committee
(CAC) will rule under paragraph 19.) Sub-paragraph (4) defines employer.

Paragraph 3 defines the scope of collective bargaining for the purposes of Part |I.
Collective bargaining covers pay, hours and holidays plus any matters which the union
and employer agree should beincluded. However, if the CAC determinesthe method by
which collective bargaining should take place under paragraph 31(3), that method will
apply only to negotiations over pay, hours and holidays—it will not apply to any other
mattersthe parties agree under sub-paragraph (4). (If the CAC setsabargai ning method,
the parties can agree to vary it to include other matters as well.) Sub-paragraph (6),
taken with paragraph 35, means that recognition under Part | cannot ‘overwrite’ an
existing collective agreement, even if that agreement does not cover pay, hours and
holidays, subject to the exceptions given in paragraph 35.

Paragraph 4 deals with requests for recognition. Sub-paragraph (1) has the effect that
therecognition processisbegun by aformal request from the union seeking recognition.

Paragraphs 5-9 test whether an application is valid.

Paragraph 6 provides that the union making an application must have a certificate of
independence from the Certification Officer.

The functions of the Certification Officer, including in relation to certificates of
independence, are dealt with in sections 2-9 of the 1992 Act.

e A tradeunionis defined as independent by section 5 of the 1992 Act if it (@) is not
under the domination or control of an employer or group of employers or one or
more employers' associations, and (b) is not liable to interference by an employer
or any such group or association (arising out of the provision of financial or material
support or by any other means whatsoever) tending towards such control.

Paragraph 7 provides that a reguest is not valid if an employer has fewer than 21
workers. The term “employer” includes associated employers, as defined below. The
Secretary of State may vary the 21 worker threshold, or make other changes to the
provisions of this paragraph, by statutory instrument subject to affirmative resolution.

Sub-paragraphs (3) and (4) exclude from the calculation of the number of workers
people who work for associated employers incorporated outside Great Britain and
who do not ordinarily work in Great Britain. The recognition procedure still applies,
however, to employers incorporated outside Great Britain which employ more than 21
workers.

e Two employers are associated employers under section 297 of the 1992 Act if one
is a company of which the other (directly or indirectly) has control, or both are
companies of which athird person (directly or indirectly) has control.

Sub-paragraph (5) provides that workers employed on board UK-registered ships by
associated employers are a so counted towards the 21 workers threshold, unless (a) the
ship is registered as belonging to a port outside Great Britain, (b) the employment is
wholly outside Great Britain, or (c) theworker isnot ordinarily resident in Great Britain.

Paragraphs 8 and 9 make provision for the form and content of requestsfor recognition,
including apower for the Secretary of Stateto prescribetheform of requestsby statutory
instrument. Further general provisions on applications are made in paragraphs 33-42.

Paragraph 10 provides that the statutory recognition procedure isto end if the parties
agree within ten working days both the appropriate bargaining unit and that the union

11
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should be recognised to conduct collective bargaining on behalf of the workers who
make up that unit. If the employer agreesto negotiate, then the parties have 20 working
days, plus whatever remains of the initial ten working day period, in which to conduct
negotiations. They can extend the period for negotiation by mutual consent.

Paragraph 11 provides that, if the employer does not respond to the request or rejects
it before the end of the first (ten working day) period, the union may apply to the CAC
to decide the appropriate bargaining unit and whether a majority of workers in that
bargaining unit support recognition.

Paragraph 12 provides that if the employer and union fail to reach agreement by the
end of the second period, the union may apply to the CAC to decide the appropriate
bargaining unit and whether a majority of workers in the bargaining unit support
recognition. If the parties agree a bargaining unit but cannot agree that the union should
be recognised, the union may apply to the CAC to decide whether amgjority of workers
in the bargaining unit support recognition. However, in either case the union may not
apply tothe CAC if it rejected or failed to respond to aproposal by the employer (made
within 10 working days of having indicated hiswillingness to negotiate) that the parties
should seek the assistance of ACAS in the negotiations.

If a union applies to the CAC under paragraph 11 or 12, the CAC must be satisfied,
before the application may proceed, that it isvalid and admissible.

Paragraph 14 applies if two or more applications are received by the CAC, and the
bargaining units proposed or agreed in respect of the applications overlap, ie at least
one worker isamember of al the bargaining units. In this case, each application isthe
subject of a “ten percent” test to see whether at least 10% of the bargaining unit are
union members. If only one application passes the test, it may proceed; if both pass or
neither passes, neither application will be accepted.

Paragraph 15 requires any application under paragraph 11 or 12 to bevalid in terms of
paragraphs 5-9 and admissible in terms of paragraphs 33-42. The CAC has 10 working
days (or longer, if it notifies the union and employer of its reason for extending the
period) in which to decide whether the application is valid and admissible. In order to
proceed, an application must therefore:

» bereceived by the employer (paragraph 5);

* bemade by an independent union (paragraph 6);

» apply to an employer with 21 or more workers (paragraph 7);

* bemadein the proper form (paragraphs 8, 9 and 33);

» becopied to the employer, along with any supporting documents (paragraph 34);
* not cover any workersin respect of whom a union is already recognised, unless:

— the applicant union is the one which is already recognised, and the existing
recognition agreement does not cover pay, hoursor holidays (paragraph 35(2));
or

— the recognised union has no certificate of independence, was previously
recognised in respect of the same (or substantially the same) bargaining unit,
and ceased to be recognised within the three years prior to the application

(paragraph 35(4));

o satisfy the CAC that at least 10% of the proposed bargaining unit are members of
the union and a mgjority of the workers in the proposed bargaining unit would be
likely to favour recognition (paragraph 36);
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e (if the application is made by more than one union) show that the unions will co-
operate effectively in collective bargaining and, if the employer wishes, conduct
single-table bargaining (paragraph 37);

* not cover any workers in respect of whom the CAC has already accepted an
application under paragraph 15 or proceeded with an application under paragraph
20, iethe bargaining unit must not overlap with another unit in respect of which the
CAC has accepted an application (paragraph 38);

* not be substantially the same as an application which the CAC accepted within the
previous 3 years (paragraph 39);

e not be made within 3 years of a declaration by the CAC that the union (or the
same group of unions) were not entitled to be recognised in respect of the same
(or substantially the same) bargaining unit asin the current application (paragraph
40); and

* not be made within 3 years of the union (or the same group of unions) being
derecognised in respect of the same (or substantially the same) bargaining unit as
in the current application (paragraph 41).

If the employer and union have agreed the bargaining unit, then the application under
paragraph 12(4) leads directly to adetermination of support. Otherwise, for applications
under paragraphs 11(2) or 12(2), the CAC must decide the appropriate bargaining
unit before moving on to the question of whether the union has sufficient support for
recognition.

Paragraph 16 allows a union to withdraw its application under paragraph 11 or 12 at
any time before the CA C awards automatic recognition under paragraph 22(2) or gives
notice of itsintention to hold aballot. If the CAC intendsto hold aballot, paragraph 24
gives the union 10 working days in which to decide whether to cancel it. For example,
it may become apparent to the union that its proposed unit is not appropriate. It may
wishto withdraw itsapplication and reformul ateit, possibly in conjunction with another
union. If the union withdraws its application after it has been accepted by the CAC
under paragraph 15 or cancels a ballot, paragraph 39 has the effect of barring it from
reapplying for recognition in respect of the same or a substantially similar bargaining
unit for 3 years.

Paragraph 17 alows the union and employer to notify the CAC that they wish it to
cease work on an application at any time before recognition is granted automatically
on the basis of over 50% union membership or aballot is arranged. Notification of the
CAC under this paragraph is necessary if the parties want to make an agreement for
recognition (ie to qualify for semi-voluntary recognition under Part 11 of the schedule)
and an application to the CAC under Part | has been made.

Paragraph 18 providesthat, where the CA C has been asked to decide on the appropriate
bargaining unit, it has 20 working days to help the union and employer to agree an
appropriate bargaining unit. The CAC may choose to extend this period. Paragraph 19
providesthat if no agreement on the bargaining unitisreached, the CAC must determine
the appropriate bargaining unit within ten working days, taking account of the need
for the bargaining unit to be compatible with effective management and, so far asis
consistent with this need, the factors listed in sub-paragraph (4). This period can be
extended provided the CAC notifies the parties with its reasons for the extension, but
in practice the CAC may have gathered enough information in the course of trying to
help the parties to reach agreement to be able to decide quickly.

Paragraph 20 requiresthe CAC to apply several testsif the bargaining unit determined
in paragraphs 18 and 19 is different from the union’s proposed bargaining unit. These
tests are equivalent to those applied by paragraph 15. If all the tests are passed, or if the
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bargaining unit has not changed, paragraph 21 requires the CAC to proceed with the
application. The tests are that an application must:

* not cover any workers in respect of whom a union is already recognised, unless:

— the applicant union is the one which is already recognised, and the existing
recognition agreement does not cover pay, hoursor holidays (paragraph 44(2));
or

— the recognised union has no certificate of independence, was previously
recognised in respect of the same (or substantially the same) bargaining unit,
and ceased to be recognised within the three years prior to the application

(paragraph 44(4));

» satisfy the CAC that at least 10% of the proposed bargaining unit are members of
the union and a majority of the workers in the proposed bargaining unit would be
likely to favour recognition (paragraph 45);

» (if the application is made by more than one union) show that the unions will co-
operate effectively in collective bargaining and, if the employer wishes, conduct
single-table bargaining (paragraph 46);

e not cover any workers in respect of whom the CAC has already accepted an
application under paragraph 15 or proceeded with an application under paragraph
20, iethe bargaining unit must not overlap with another unit in respect of which the
CAC has accepted an application (paragraph 47);

* not be substantially the same as an application which the CAC accepted within the
previous 3 years (paragraph 438);

* not be made within 3 years of a declaration by the CAC that the union (or the
same group of unions) were not entitled to be recognised in respect of the same
(or substantially the same) bargaining unit asin the current application (paragraph
49); and

e not be made within 3 years of the union (or the same group of unions) being
derecognised in respect of the same (or substantially the same) bargaining unit as
in the current application (paragraph 50)

If the CAC issdtisfied that amajority of the workersin the bargaining unit are members
of the union making the application, paragraph 22 provides that the CAC shall issue
a declaration of recognition without a ballot, unless one of the conditions in sub-
paragraph (4) is met, in which case the CAC must give notice that it intends to hold a
secret ball ot of membersin the bargaining unit. Under paragraph 23, the CAC must also
givenoticethat it intendsto hold a secret ball ot where the union does not show majority
membership in the bargaining unit. If the CAC gives notice of a ballot, paragraph 23
gives the union 10 working days in which to request that the ballot should not be held.
If it does so, the CAC will take no further action and the union will not be recognised.

Paragraph 166 provides that, where the CAC represents to the Secretary of State that
paragraph 22 has an unsatisfactory effect and should be amended, the Secretary of State
has power to make amendmentsby order subject to the affirmative resol ution procedure.
Paragraph 167 provides that the Secretary of State may issue guidance to the CAC
on the exercise of its functions under paragraph 22. This guidance must be laid before
Parliament and published.

Paragraph 25 makes provision for the conduct of recognition ballots. They must be
conducted by a qualified independent person appointed by the CAC. Sub-paragraphs
(7) and (8) set out the conditions to be met by a qualified independent person, which
include meeting criteria specified in — or being himself specified in —an order made by
the Secretary of State subject to negative resolution procedure. (Thisis essentially the
same arrangement asfor independent scrutineersfor trade union electionsand industrial
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action ballots, where solicitors and accountants and certain bodies such as the Electoral
Reform Society are designated as qualified to act as scrutineers.) The ballot is to be
conducted within 20 working days of the appointment of the independent person unless
the CAC decides to extend the period. Thisisintended to ensure that the ballot takes
place without undue delay, while recognising that organising a large, complex ballot
may take longer than 20 working days.

Sub-paragraph (4) provides that the ballot may be held at the workplace, by post or, if
specia factors make it appropriate, by a combination of the two methods, at the CAC's
discretion. Sub-paragraph (5) requiresthe CAC to consider therisk of interferencein a
workplace ballot, costsand practicality, and any other mattersit considersrelevant. Sub-
paragraph (6) lists* special factors' which might make acombined postal and workplace
ballot appropriate. Sub-paragraph (9) requires the CAC to inform the employer and
union of the arrangements for the ballot as soon as reasonably practicable.

Paragraphs 26(1)-(4) deal with the duties of the employer to cooperate with the ballot,
to provide necessary information and to allow the union reasonable access to the
workersto campaign for recognition. Sub-paragraphs (6) and (7) provide amechanism
for the union to send information to workers via the person conducting the ballot,
at the union’s expense, without the workers' names and addresses being disclosed to
the union. Sub-paragraph (8) gives a power for the Secretary of State or ACAS to
draw up a statutory code of practice to give practical guidance on ‘reasonable access'.
Such guidance will need to take account of the different circumstances of different
employers premises and businesses.

Paragraph 27 makes provision for action by the CAC in the event that the employer
does not fulfil his duties under paragraph 26. The CAC may order the employer to take
specific steps to remedy his failure to cooperate. If the employer does not comply, the
CAC may declare the union recognised and cancel the ballot.

Paragraph 28 provides for half the costs of recognition ballots to be borne by the
employer and half by the union or unions making the application. These costsinclude:

e thefull cost of running the ballot incurred by the scrutineer (including any fee the
scrutineer may charge for his services); and

e any other costs which the employer and union agree should be shared

Costs which are not shared include the cost of providing information to workers
incurred by a union or the employer.

Paragraph 29 requiresthe CAC to inform the employer and union of the result as soon
as possible after the ballot. If recognition is supported by a mgjority of those who vote
and at least 40% of the workers constituting the bargaining unit, the CAC must declare
the union to be recognised; otherwise, it must declare that the union is not recognised.
The conditions for recognition under this paragraph may be altered by the Secretary of
State by order subject to affirmative resolution procedure.

15


http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/26/1
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/27
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/28
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/29

These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

Trade union Can employer and

recognised | union agree a
(22,27, 29) bargainir;&;ﬂpmuedure?
)
mployer or unio
apphies to CAC?
(30(3))
Agreed Agree method
method not through CAC? (31)
followed (32 20 days

Do employer and
union agree to end
CAC involvement?,

(17

Mo

CAC determnes a
bargaining procedure,
which the employer and
union may agree to alter

Bargaining procedur
established

No bargaining
procedure agreed

Bargaining procedure
established

No bargaining
procedure agreed

Bargaining procedure
established

-

Part 1

Bargaining procedure

All time periods are in working days

Paragraph 30 provides that, if a union is recognised by means of a declaration of the
CAC and the employer and unions cannot agree a method for conducting collective
bargaining, either party can ask the CAC for assistance. This processis illustrated in
Figure 2. As elsewhere, the Act provides for a period of negotiation, in this instance
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of 30 working days, for the employer and union to try to reach a voluntary agreement
before the CAC intervenes.

Paragraph 31 provides that, if the employer and union are still unable after the 30
working day negotiation period to agree on the method for conducting collective
bargaining, the CAC will actively try to help them reach an agreement. The period
allowed for this stage is 20 working days, or longer if al involved agree. If that attempt
isunsuccessful, then the CAC must specify the method for collective bargaining unless
the parties jointly request it not to do so. The imposed method will have effect as
if it were a legaly binding contract between the employer and union. If one party
believes the other is failing to respect the method, the first party may apply to the
court for an order for specific performance, ordering the other party to comply with the
method. Failure to comply with such an order could constitute contempt of court. Sub-
paragraph (5) has the effect that, once the CAC has imposed a method, the parties can
vary it, including the fact that it is legally binding, by agreement provided that they do
S0 in writing.

Paragraph 32 alows the employer or union to apply to the CAC if an agreed method
has not been followed. The CAC will help to broker another agreement or, if the parties
cannot agree, will impose a bargaining procedure.

Under paragraph 168, the Secretary of State may, after consulting ACAS and by order
subject to the negative resolution procedure, specify a model method for collective
bargaining which the CAC must take into account but may vary if necessary in
particular circumstances.

Paragraph 37 provides that if two or more unions apply jointly under paragraph 10 or
11 the CAC must be satisfied they will be able to cooperate effectively on collective
bargaining in order to proceed with the application.

The purpose of paragraphs 39, 40, 41 and 42 isto give effect to the principle that once
an application for recognition has been decided that decision should not be re-opened
for at least three years.

Paragraph 51 applies if, once an application is accepted, another application is made
for recognition in a bargaining unit which includes at least one worker in the original
application’s bargaining unit. Paragraph 38 provides that the new application will
always be regjected and paragraph 51 provides that, if the union making the new
application has at least 10% membership in the relevant bargaining unit and no
bargaining unit has been decided for the original application, the CAC must cease work
on the original application and treat it asif it had never been admissible.

Part I1: Voluntary Recognition

61.

62.

Part 11 dealswith recognition agreements made in consequence of an application under
Part | without there being any formal CAC declaration that the union is recognised
(“agreements for recognition”). An employer is required to maintain an agreement for
recognition for threeyears. If either party does not follow an agreed bargaining method,
the union or the employer may apply to the CAC to impose a bargaining method, asin
paragraph 31. Entirely voluntary agreements are not affected by Part I1.

Paragraph 52 provides that an agreement is an agreement for recognition if:

» the agreement was made in consequence of an application for recognition under
paragraph 4 that is valid in terms of paragraphs 5-9;

» the agreement is an agreement to recognise the union to conduct collective
bargaining on behalf of a particular bargaining unit;

» the union’'s application under paragraph 4 and any subsequent application to the
CAC under paragraph 11 or 12 have not been withdrawn, rejected or cancelled; and
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e if the union applied to the CAC under paragraph 11 or 12:

— the parties have given notice to the CAC under paragraph 17 to cease
consideration of the application; and

— the CAC has not declared automatic recognition under paragraph 22 nor been
required to arrange for a ballot under paragraph 24.

Paragraphs 53 and 54 contain definitions, including a definition of collective
bargaining as negotiations on matters the parties agree to bargain about, except for
the purposes of a bargaining method imposed by the CAC. Asin Part |, an imposed
bargaining method will cover pay, hours and holidays.

Paragraph 55 allows a party to apply to the CAC for a decision on whether an
agreement isan agreement for recognition. Paragraph 56 barsan employer from ending
an agreement for recognition within 3 years of it being made; a union may end the
agreement at any time, subject to the terms of the agreement. Paragraph 57 provides
that if the agreement for recognition is terminated, the bargaining method, whether
imposed or not, also ceases to have effect.

Paragraph 58 provides that, if the union and employer make an agreement for
recognition, they have 30 working days in which to negotiate with a view to agreeing
a bargaining method. If the employer and union do not agree a method for collective
bargaining or an agreed method is not followed, either may apply to the CAC for
assistance under paragraph 58 or 59. Paragraph 60 ensures the employer has at least
21 workers and paragraph 61 gives other requirements for the application. If the CAC
decides under paragraph 62 to accept the application, paragraph 63 givesit 20 working
days in which it must help the union and employer try to agree a bargaining method.
If no agreement is reached, the CAC must specify the method for collective bargaining
unless the parties jointly request otherwise. This is the same procedure as that under
paragraph 31 in respect of collective bargaining following an award of recognition
under the statutory procedure and - as with the paragraph 31 procedure - the Secretary
of State may specify amodel collective bargaining method under paragraph 168.

Part 111: Changes affecting bargaining unit

66.

If an employer’s business changes in structure or scope, or if it changes significantly
in size, it may be appropriate for collective bargaining arrangements to alter to reflect
the change in the business. In the case of voluntary agreements, including agreements
for recognition, thisis a matter for negotiation between parties. Where recognition has
been imposed by the procedure in Part |, Part 1l provides a procedure for altering
the recognition arrangements. Figure 3 illustrates the application procedure. In this
Part of the Schedule, it is possible for the original unit to split into one or more new
units. Referencesin these notes on Part 111 to the new unit should generally be taken to
mean the new unit or units, except where noted. In some places, it is necessary for the
Schedule to distinguish between the cases of one new unit and more than one new unit;
these notes make it clear where this happens.
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Paragraph 66 alows the employer or the union to apply to the CAC for a decision as
to whether the original bargaining unit is no longer appropriate. For the CAC to accept
the application, paragraph 67 means there must be evidence to that effect because the
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organisation, structure, nature or size of the business has changed. Sub-paragraph (2)
defines the matters which may lead to the bargaining unit being declared inappropriate.

Paragraph 68 provides that the CAC must reject an application unless:
» thereisevidencethat the original unit is no longer appropriate (paragraph 67);
e itismadein the proper form (paragraph 92(1)); and

» acopy of the application, with its supporting documents, is given to the union if an
employer appliesor to the employer if aunion applies (paragraphs 92(2) and 92(3))

Paragraph 69 gives 10 working days in which the employer and union may attempt
to agree a new bargaining unit or units. If they do so, the CAC must decide whether
the new unit contains (or any of the new units contain) workers covered by a collective
agreement with another union. If so, the CAC will take no further action on the
application. If not, the CAC must declare the union recognised for the new unit, and
the method of collective bargaining for the origina unit will apply to the new unit, with
any modifications the CAC thinks necessary to take account of the change of unit. If
the union and employer do not agree, paragraphs 70(2) and 70(7) give the CAC 10
working days in which to decide:

e whether the original unit remains appropriate, using the same criteria as in
paragraph 67; and

» if theoriginal unit is not appropriate, what other unit is appropriate.

If the CAC decides that the original unit remains appropriate, it will take no further
action. If the CAC decides that the original unit is not appropriate, it will decide the
appropriate unit, taking into account the factorsin paragraphs 70(4), (5) and (6). These
arethe samecriteriaused for applications under Part |, plusarequirement that if thereis
more than one new unit then the new units must not overlap. Once the appropriate unit
is determined, the CAC must decide under paragraphs 82-89 whether the union should
be recognised for that unit. If there are any workersin the origina unit who do not fall
into a new unit, paragraph 73 provides that the union will cease to be recognised to
represent them in collective bargaining.

The employer may also seek to end recognition if he believes the bargaining unit for
which the union is recognised has ceased to exist. Paragraph 74 gives details of how
the employer must notify the union of such aclaim. The CAC must decide whether the
notice is valid. Paragraph 75 allows the union 10 working days from the receipt of a
valid application to apply to the CAC to decide whether the original unit has ceased to
exist orisnolonger appropriate. If the union does not apply to the CAC, recognition will
end. Paragraph 76 requiresthe CAC to check that the union’ sapplicationisadmissible,
in terms of paragraph 92. If it is not, the CAC must regject it.

If the CAC accepts an application, paragraph 77 requires it to give both parties an
opportunity to give evidence. If the CAC decidesthe original unit remains appropriate,
the employer’s notice has no effect. If there is evidence that the original bargaining
unit is no longer appropriate, the CAC must give notice to that effect. In that event,
paragraph 78 applies and the parties have 10 working days to agree a new bargaining
unit. If they do so, the CAC must declare the union recognised for the new unit, and
the method of collective bargaining for the original unit shall apply to the new unit, as
in paragraph 69. If the union and employer do not agree, paragraph 79 gives the CAC
has 10 working days in which to decide:

» whether the original unit is appropriate, using the same criteriaasin paragraph 67;
and

» if theoriginal unit is not appropriate, what other unit is appropriate.
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73. The procedure the CAC follows is similar to the one in paragraphs 70-73; the CAC

will decide the appropriate unit, taking into account the factors in paragraphs 79(3),

79(4) and 79(5), and must then decide under paragraph 82 whether the union should
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Paragraph 82 applies if the CAC decides one or more new bargaining units under
paragraph 70 or 79. The procedure isillustrated in Figure 4. If there is more than one
new unit, the procedure in paragraphs 83-89 is applied separately to each of them.
Paragraph 83 deals with anew unit which overlaps with a statutory outside bargaining
unit (ie contains at least one worker who is part of another bargaining unit for which
aunion is recognised under Part | or Part |11 following a declaration by the CAC). In
this case, the collective bargaining arrangements shall cease in respect of workersin
the new unit who were in the original unit or were in astatutory outside unit. The CAC
will take no further action, but it would be possible for a union (or unions) to request
recognition under Part | of the Schedule for the new unit.

Paragraph 84 dealswith anew unit which overlapswith avoluntary outside bargaining
unit (ie contains at least one worker who was part of another bargaining unit for which
a union was recognised voluntarily, including by an agreement for recognition under
Part I1) but not with any statutory bargaining unit. In this case, the collective bargaining
arrangements must cease in respect of workersin the new unit who werein the original
unit. Thosein the outside unit will not be affected. The CAC will take no further action.

If the new unit contains no workers covered by other collective agreements, paragraph
85 requires the CAC to decide whether the difference between the new unit and the
original unit is such that support for recognition needs to be reassessed. If support does
not need to be assessed (i e the changesto the bargaining unit are sufficiently minor), the
CAC must declare the union recognised for the new unit, and the original method for
collective bargaining will apply, with any modifications the CAC decides are necessary
as a result of the change in bargaining unit. If support does need to be assessed, then
the tests parallel thosein Part I: paragraph 86 requires the CAC to decide whether the
union has 10% membership in the new unit, and recognition is likely to have majority
support. If thetest isfailed, then the union ceasesto be recognised. If not, then automatic
recognition may be granted to unionswith over 50% membership of the bargaining unit
under paragraph 87, or aballot will be held under paragraph 88.

Paragraph 89 allows the union and employer to agree to cancel the ballot. If they do
not, the ballot will be run in the same way as in Part |, paragraphs 25-29. If the ballot
is not in favour of recognition, then the union is derecognised. Paragraph 90 means
the union ceases to be recognised in respect of any workers in the original unit who
fall outside the new unit (or al of the new units). Paragraph 91 removes workers who
are in the new unit from any statutory outside bargaining unit, and allows the CAC,
where a statutory method of collective bargaining applies to that unit, to modify it to
take account of the change of unit.

Paragraph 93 ensures that applicationsto the CAC cannot be withdrawn after the CAC
makes a decision or declaration that recognition should continue or should cease, or
after arecognition ballot is cancelled by the union under paragraph 89(1). Paragraph
94 defines collective bargaining for the purpose of Part 111 and provides that the union
and employer can agreeto alter the scope of collective bargaining. Paragraph 95 alows
the union and employer to vary a statutory bargaining method by agreement.

Part I'V: Derecognition: General

79.

80.

The statutory derecognition process set out in Part IV applies only where adeclaration
of recognition has been made by the CAC under Part | or Ill. Applications for
derecognition may only be accepted three or more years after the CAC's original
decision. In other circumstances, Part IV does not apply, but if avoluntarily-recognised
union is derecognised it may then apply for recognition under Part 1.

Paragraph 96 provides that the derecognition procedure appliesto a union recognised
through a CAC declaration. Paragraph 97 provides that derecognition may not take
place until three or more years after a CAC declaration was made.
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The statutory recognition procedure in Part | does not apply to an employer with fewer
than 21 workers. If, at least three years after a CAC decision, an employer has fewer
than 21 workers, it can notify the union that it will therefore be derecognised. Theunion
may appeal to the CAC under paragraph 101 if it believes the request is unfounded.

Paragraph 99 provides that if the employer employs an average of fewer than 21
workers (using the same definition as in paragraph 7) over a period of thirteen weeks,
he may at the end of that period give notice to the union of the fact and state that the
existing bargaining arrangements will not apply from a given date, which must be at
least 35 working days after the union is notified.

Paragraph 100 givesthe CAC 10 working daysfrom the date it receives an application
from an employer under paragraph 99 in which to decide on its validity. If it finds
that the employer’ s notification was not valid, the collective bargaining arrangements
will remain in place; otherwise the CAC must notify the union and employer that the
notification is valid and, under paragraph 101, the union then has 10 working days
in which to make an application to the CAC disputing the employer’s claim. If the
notice is not challenged, or if the challenge is unsuccessful, the notice will take effect
and the collective bargaining arrangements will end on the date specified in the notice.
If the CAC rules under paragraph 102 that the employer’s application is not correct,
recognition continues.

Paragraphs 104-111 apply if the employer requests the union to end the bargaining
arrangements. (These paragraphs are broadly similar to paragraphs 10-12 and 15, which
deal with a request for recognition.) If the union was recognised voluntarily, and the
CAC did not impose a method for collective bargaining, then this procedure does not
apply and the employer may derecognise at any timewithout going through the statutory
procedurein this Part.

Paragraph 104 has the effect that arequest to end the bargaining arrangements may be
made under this Part only once three or more years have passed since the union was
recognised.

Paragraph 105 provides that the derecognition procedureisto end if the parties agree
to end the bargaining arrangements within ten working days of the request. If the union
agrees to negotiate, then the parties have 20 working days, plus whatever remains of
the initial ten working day period, to reach agreement. They can extend the period
for negotiation by mutual consent. If the parties agree that the union should remain
recognised, it is sufficient for them to take no further action. The CAC would not be
asked to make adecision under paragraphs 106 or 107, and the bargai ning arrangements
would remain in force. Paragraph 105(5) is for the avoidance of doubt; there is no
requirement to involve ACAS.

Paragraph 106 providesthat if the union either does not respond to or rejectsthe request
before the end of thefirst (ten working day) period, the employer may apply tothe CAC
to hold a secret ballot to decide whether a majority of workers support derecognition.

Paragraph 107 provides that if the employer and union fail to reach agreement by the
end of the second period, the employer may apply to the CAC to hold a secret ballot to
decide whether a majority of workers support derecognition. Paragraph 108 contains
general procedural requirementsfor applicationsto the CAC. Paragraph 109 meansthe
application must be rejected if the CAC accepted another application for derecognition
under Part IV or V in the previous 3 years.

Paragraph 110 provides that, if the CAC is to decide whether a union should be
derecognised, it must first be satisfied that derecognition is likely to have sufficient
support in the bargai ning unit to make proceeding with the application worthwhile. The
test for thisisthat at least 10% of the bargaining unit favour an end to the collective
bargaining arrangements and a mgjority of the workersin the bargaining unit would be
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likely to do so. Thisis essentially the sametest asin paragraph 20 or 36 for recognition
applications.

Paragraphs 112-116 apply to applicationsfor derecognition by workers. The provisions
apply equally if one or many workers in the bargaining unit formally request an end to
collective bargaining arrangements. For simplicity these notes refer to applications by
asingle worker but such references should be read as covering applications by a group
of workers aswell.

Paragraph 112 provides that three or more years after recognition, aworker may apply
to the CAC to end the collective bargaining arrangements. Paragraph 113 means the
application must be rejected if the CAC accepted another application for derecognition
under Part 1V or V in the previous 3 years. Paragraph 114 provides that the CAC may
not proceed with an application unless at least 10% of the bargaining unit favour an
end to the collective bargaining arrangements and a mgjority of the bargaining unit are
likely to do so. (Thisis essentially the same test asin paragraph 110).

Paragraph 116 requires the CAC to help the employer, union and worker with aview
either to the employer’ sand union’ s agreeing to end the bargai ning arrangements or the
worker’'s withdrawing the application in the 20 working days after the application is
accepted. If an agreement isreached or the application iswithdrawn, the CAC will take
no further action. Otherwise, it must hold a ballot under the provisions of paragraphs
117-121.

Paragraphs 117-121 make provision for the holding of ballots on applications for
derecognition, mirroring the proceduresfor recognition ballots under paragraphs 25-29.
Paragraph 121 providesthat if the ending of bargaining arrangementsis supported by a
majority of those who vote and at least 40% of the workers constituting the bargaining
unit, the CAC must declare that the bargaining arrangements will cease to have effect
from a specified date; otherwise, the application must be refused and the union will
remain recognised. The degree of support needed for derecognition may, like that
needed for recognition, be altered by the Secretary of State by order subject to the
affirmative resolution procedure.

Part V: Derecognition where recognition automatic

94.

95.

96.

97.

98.

99.

Part V provides for a different derecognition process to apply in cases where unions
have been ‘automatically’ recognised on the grounds of having greater than 50%
membership of the bargaining unit (i.e. without aballot). Applicationsfor derecognition
of an automatically-recognised union may be accepted only three or more years after
recognition.

Paragraphs 122-124 provide that the derecognition procedure applies to unions
recognised as the result of a CAC declaration under paragraph 22 or 87 whether the
method for collective bargaining is voluntarily agreed, imposed by the CAC or agreed
asavariation on a CAC imposed method.

Paragraph 125 providesthat derecognition may not take place until three or more years
after a CAC declaration of recognition was made.

Paragraphs 127-133 provide for an employer to request a union to end bargaining
arrangements on the grounds that fewer than half of the workers congtituting the
bargaining unit are members of the union. (These paragraphs are similar to paragraphs
104-111, which deal with a standard request for derecognition.)

Paragraphs 127 and 129 contain general procedural requirements for applications to
the CAC under this Part.

Paragraph 128 provides that the derecognition procedureisto end if the parties agree
to end the bargaining arrangements within ten working days of the request. If the union
agrees to negotiate, then the parties can extend the ten working day negotiation period
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by mutual consent. If the parties agree that the union should remain recognised, it is
sufficient for them to take no further action. The CAC would not be asked to hold a
ballot under paragraph 106 or 107 (which are applied by reference), and the bargaining
arrangements would remain in force. If the union either does not respond to or rejects
therequest beforethe end of the negotiation period, the employer may apply tothe CAC
to hold a secret ballot to decide whether the union should be derecognised.

Paragraphs 130 and 131 provide that, if the CAC isto hold a ballot to decide whether
aunion should be derecognised, it must first be satisfied that a majority of the workers
who make up the bargaining unit are not members of the recognised union, and that
it had accepted no application for derecognition under Part IV or V in the previous 3
years. If a mgjority of the workers are union members, the automatic recognition will
remain in force and the CAC will take no further action. The CAC has 10 working days
in which to decide.

Paragraph 133 provides that if a balot is to be held on derecognition the same
derecognition ballot procedure asin Part 1V should be followed.

Part VI: Derecognition where union not independent

102.

103.

104.

105.

106.

107.

108.

Part VI provides that workers will be able to apply to the CAC for the derecognition
of a union which does not have a certificate of independence and which has been
(voluntarily) recognised by an employer.

These provisions apply equally if one or many workers in the bargaining unit request
an end to collective bargaining arrangements.

Paragraphs 134 and 138 restrict the scope of this Part to unions which do not have a
certificate of independence.

Paragraph 137 provides that at any time after a non-independent union is recognised,
a worker (or workers) may apply to the CAC to end the collective bargaining
arrangements. Paragraph 139 provides that an application is not admissible unless at
least 10% of the bargaining unit favour an end to the collective bargai ning arrangements
and a majority of the bargaining unit are likely to do so. (Thisis essentialy the same
test asin paragraph 110). Paragraphs 135 and 136 provide definitions for this Part of
the Schedule.

Paragraph 140 makes an application for derecognition under Part VI inadmissible if
the union has applied for a certificate of independence under section 6 of the 1992 Act.
Paragraph 141 requires the CAC to decide whether an application is admissible in
terms of paragraphs 137-140, taking evidence from the employer, union and workers.

Paragraph 142(1) mirrors paragraph 116(1), and requires the CAC, during a 20
working day negotiation period, to help the employer, union and workers negotiate
with the aim that either they agree to end the bargaining arrangements or the worker
withdraws the application. If an agreement is reached or the application is withdrawn,
the CAC will take no further action. Otherwise, it must hold a ballot under paragraph
147.

If during the negotiation period in paragraph 142 the CAC becomes aware that the
union applied for a certificate of independence before the application for derecognition
was made, paragraph 143 requires it to suspend work on the workers' application for
derecognition. If the Certification Officer (CO) decides that the union is independent,
paragraph 144 has the effect of ending the application, and the union remains
recognised. If the CO decidesthat the unionisnot independent, the application resumes,
and a new 20 working day negotiation period begins. If the employer and union agree
to end recognition or if the workers withdraw their application, the CAC will take no
further action. If they cannot agree, it must hold aballot under paragraph 147. If at any
time before the CAC isinformed of aballot result under Part V1 the union is awarded a
certificate of independence—for example, asaresult of an appeal against the CO —then
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paragraph 146 requires the CAC to ignore the workers' application for derecognition
and the union remains recognised.

Paragraph 148 deals with the situation where an application for derecognition under
this Part has been successful but the employer has re-recognised the non-independent
union for substantially the same bargaining unit. In this case, paragraph 35 alows an
independent union to apply for statutory recognition under Part | within 3 years of
the derecognition. If the independent union is declared to be recognised by the CAC
then paragraph 148 provides that the non-independent union shall be derecognised. In
this case statutory recognition under Part | replaces the voluntary recognition of the
recently-derecognised non-independent union.

Part VI1: Loss of independence

110.

111

112.

113.

The provisions for statutory recognitionin Part | apply only to unions with a certificate
of independence. Part V11 of the schedul e deal s with the possibility that an independent
union recognised under Part | might lose its certificate of independence. If this were
to happen, the union would be treated as voluntarily recognised by the employer, but
the statutory support for the bargaining arrangements would cease. Part V11 also deals
with unions which have made an agreement for recognition and for which a bargaining
method is imposed via Part 1I; again, if such a union were to lose its certificate of
independence the statutory support for the bargaining arrangements would cease.

Paragraphs 149 and 150 provide that Part VII applies to unions recognised by
a declaration of the CAC (under Part | or Part I1I) or which obtain a legally-
binding bargaining procedure under Part |1. Paragraph 152 means that the bargaining
arrangements cease if the Certification Officer withdraws a certificate of independence
from the union or, if more than one union is jointly recognised, from al the unions.
Paragraph 153 provides for the bargaining arrangements to be restored if a union
successfully appeals against the Certification Officer's decision to withdraw the
certificate of independence.

Paragraph 154 means that if the bargaining arrangements cease to have effect under
this Part, then the employer can derecognise the union without having to go through
the procedure in Part IV or Part V, or negotiate to change the bargaining unit without
following the procedure in Part 111. If the union appeal s successfully against the |oss of
certificate, the original arrangements will come into force again.

Paragraph 155 concerns the requirement to consult on training (section 5 of the Act).
If the requirement lapses because a union losesits certificate of independence, but then
resumes because the union appeal s successfully, the first consultation meeting must be
held within 6 months of the day on which the bargaining arrangementstake effect again.

Part VIII: Detriment

114.

115.

Detriment is action short of dismissal taken by an employer which is damaging to the
worker. Paragraphs 156-160 set out provisions prohibiting such detriment in respect
of aworker on the grounds relating to recognition or derecognition of aunion listed in
paragraph 156(2). Under section 146 of the 1992 Act, an employee currently has the
right not to suffer detriment on grounds of membership, non-membership or taking part
in the activities of atrade union. The Act extends this right so as to prohibit detriment
in respect of the paragraph 156(2) grounds and gives employees the right to complain
in respect of such detriment to an employment tribunal. Paragraphs 157-160 make
provision for time limits and other procedural matters and in relation to the cal culation
of awards.

Paragraph 161 provides that an employee's dismissal is unfair if it is on the grounds
related to recognition or derecognition listed in paragraph 161(2); these are the same
grounds as in paragraph 156(2). Paragraph 162 makes similar provision in respect of
selection for redundancy. Paragraph 163 has the effect that dismissal which would be
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unfair under paragraphs 161 or 162 will still be unfair even if the dismissal consists
of the expiry of afixed term contract and the employee has waived the right to claim
unfair dismissal on that expiry as permitted by section 197(1) of the 1996 Act. This
provision is transitional in nature since such waivers will be prohibited by section 18
of the Act when it is brought into force.

Paragraph 164 hasthe effect that dismissal on the groundslisted in paragraph 161(2) is
unfair even if the employee has not completed the qualifying period normally required
for claiming unfair dismissal or has passed the upper age limit normally required for
making a claim.

e The qualifying period for unfair dismissal is currently one year, as set out in
section 108 of the 1996 Act (as amended by SI 1436/1999).

e Theupper age limit is dealt with in section 109 of the 1996 Act.

Part | X: General

117.

118.

119.

Paragraph 166 provides that if the CAC represents to the Secretary of State that the
automatic recognition procedure in paragraphs 22 or 87 has an unsatisfactory effect,
the Secretary of State may amend it. The amendment need not be one proposed by the
CAC, and must be made by statutory instrument subject to the affirmative resolution
procedure. Paragraph 167 allows the Secretary of State to issue guidance to the CAC
on how to exercise its functions under paragraphs 22 and 87, ie how to decide the three
qualifying questions in paragraphs 22(4) and 87(4). The guidanceis required to be laid
before both Houses of Parliament and published

Paragraph 168 provides that the Secretary of State may by order specify a method for
conducting collective bargaining to be taken into account by the CAC when imposing a
collective bargaining method under paragraphs 31(3) and 63(2). The Secretary of State
must consult ACAS before providing the guidance, which is made by order subject to
negative resolution procedure. The CAC must take the specified method into account
in imposing a bargaining method, but may depart from it as circumstances require.

Paragraph 169 allows the Secretary of State to make rules for how the CAC should
treat competing applications for derecognition.
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