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EMPLOYMENT RELATIONSACT 1999

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Trade unions

Section 1 and Schedule 1: Collective bargaining: Recognition
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Section 1 and Schedule 1 establish new statutory procedures for the recognition and
derecognition of trade unions as entitled to conduct collective bargaining on behalf
of particular groups of workers, and for the right of workers to take part in these
processes without fear of detriment or dismissal. Section 1 inserts anew Schedule A1,
as contained in Schedule 1 to the Act, into the 1992 Act. References to paragraphs, sub-
paragraphs and Parts in what follows are references to the paragraphs, sub-paragraphs
and Parts of the new Schedule A1 to the 1992 Act.

The statutory process for recognition of a union to conduct collective bargaining on
behalf of a particular group of workers is set out in Part |. The procedure gives
the union and employer the opportunity to agree an appropriate group of workers
(referred to as the bargaining unit) and whether the union should represent them in
collective bargaining, but if no agreement is reached there is a mechanism for the
Central Arbitration Committee (CAC) to decide on the appropriate bargaining unit or
whether the union should be recognised, or both.

The Central Arbitration Committee is established under sections 259-265 of the 1992
Act. Sections 24-25 of the Act amend the arrangements for the appointment of CAC
members and for the proceedings of the CAC in respect of its functions under the new
Schedule Al

Part 11 deals with agreements to recognise a union which are made after a formal
application for statutory recognition under Part |. It a so contains aprocedurefor unions
or employers to obtain an imposed bargaining method if the agreed method is not
honoured. With the exception of Parts Il and VI, voluntary recognition is unaffected
by the Act.

Part 111 sets out procedures which may be followed if a union is recognised through
the statutory process and, as a result of a change in the employer’ s business, either the
union or the employer believes the bargaining unit has changed. It also dealswith cases
where the bargaining unit has ceased to exist.

Part IV deals with the derecognition of a union whose recognition resulted from a
declaration by the CAC but which was not recognised “automatically” on the basis
that more than 50% of the bargaining unit were union members. The derecognition of
“automatically” recognised unionsisdealt within Part V.

Part VI provides for workersto be able to invoke the statutory derecognition procedure
where an employer has voluntarily recognised a union which does not have acertificate
of independence. Part V11 sets out the effect of a union recognised through the statutory
process losing its certificate of independence.
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Part V111 provides protection for workers against detriment arising from participation or
non-participation in activities relating to recognition or derecognition. Part I X contains
general provisions and powers for the Secretary of State to issue guidance on or to
amend certain procedures.

In dealing with cases under the new Schedule A1, the CAC is required by paragraph
171 to have regard to the object of encouraging and promoting fair and efficient
practices in the workplace (so far as is consistent with its other obligations under the
Schedule).

The following is a paragraph by paragraph index to the new Schedule A1:

Paragraph | Page
Part | Recognition:
Introduction
22 Union may request recognition
22 Definitions
22 Definition of collective bargaining
Request for recognition
4 22 Request to employer: paragraphs 4-8 apply
5 22 Employer must receive request
6 23 Union must have certificate of independence
7 23 Employer must have #21 workers
8 23 Form of request
9 23 Power for Secretary of State to prescribe form of requests
10 24 Parties agree: consequences
11 24 Employer rejects request: consequences
12 24 Negotiations fail: consequences
Acceptance of applications
13 25 CAC must acknowledge receipt
14 25 Competing applications
15 26 Preliminary tests
16 26 Withdrawal of application: consequences
17 26 Notice to cease consideration of application: consequences
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Paragraph | Page
Appropriate bargaining unit
18 27 CAC to help parties agree
19 27 CAC decides appropriate bargaining unit
Union recognition
20 28 Appropriate unit differs from proposed unit: tests of validity
21 28 Appropriate unit same as proposed unit: application proceeds
22 28 Automatic recognition
23 29 Ballot if no automatic recognition
24 29 Holding of ballot — period for withdrawal
25 29 Details of ballot
26 30 Employer’ s three duties to cooperate with ballot
27 31 Penalties for non-cooperation
28 31 Allocation of ballot costs
29 32 Results of ballot: consequences
Conseguences of recognition
30 33 Negotiation of bargaining method
31 33 CAC specifies bargaining method
32 33 Method not carried out: consequences
General provisions about applications
33 34 Form of application to CAC
34 34 Notification of employer
35 34 Appl ication may not cover workers already represented by
union
36 34 Sufficient support (10% & likely majority)
37 35 More than one union: proof of cooperation
38 35 Competing application
39 36 3 year bar: application accepted in previous 3 years
40 36 3 year bar: declaration that union is not recognised
41 36 3 year bar: declaration that union is derecognised
42 37 Substantially similar bargaining units
General provisions about validity
43 37 Definitions




These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

Paragraph | Page

44 37 Application may not cover workers aready represented by
union

45 37 Sufficient support (10% & likely majority)

46 38 Competing application

47 38 3 year bar: application accepted in previous 3 years

48 38 3 year bar: declaration that union is not recognised

49 38 3 year bar: declaration that union is derecognised

50 39 Substantially similar bargaining units

51 39 Competing applications: effect on accepted applications
Part |1 Voluntary Recognition

52 39 Agreements for recognition: Definition
Other interpretation

53 40 Definitions

54 40 Definition of collective bargaining

55 41 Determination of type of agreement: agreement for
recognition?
Termination of agreement for recognition

56 41 How the agreement may be terminated

57 41 Effect of termination
Application to CAC to specify method

58 41 Period for negotiation about bargaining method

59 42 Method not carried out : applicationto CAC

60 42 Admissibility of application

61 43 Form of application
CAC' sresponse to application

62 43 Decision on admissibility

63 43 Determination of bargaining method
Part 111 Changes Affecting Bar gaining Unit
Introduction
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Paragraph | Page
64 44 Part |11 applies to union recognised viaPart | or 111
65 44 Definition of ‘parties
Either party believes unit no longer appropriate
66 45 Either party may apply to CAC
67 45 Evidence that unit has changed
68 45 Acceptance of application
69 46 Parties agree new unit
70 46 CAC must decide changesto original unit
71 47 Unit continues to be appropriate: consequence
72 47 CAC decides unit has changed: consequences
73 47 Workers falling outside agreed unit(s)
Employer believes unit has ceased to exist
74 47 Employer must give valid notice
75 48 Union disagrees with notice
76 48 Acceptance of application
77 49 Acceptance of application: consegquences
78 49 Unit till exists: parties agree new unit
79 50 Unit till exists: CAC decides changesto original unit
80 50 CAC decides unit has changed: consequences
8l 51 Workers falling outside agreed unit(s)
Position where CAC decides new unit
82 51 Procedure for dealing with new unit(s)
83 51 New unit contains workers covered by other statutory
recognition
84 52 New unit contains workers covered by voluntary recognition
85 53 Assessment of support
86 53 Test of sufficient support
87 53 Automatic recognition
88 54 Ballot if no automatic recognition
89 54 Ballot: conduct and consequences
Residual workers
20 55 Workers falling outside new unit(s)
91 55 Effect on statutory outside unit
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Paragraph | Page
92 56 Applications under this Part: form and admissibility
93 56 Withdrawal of applications: when it is allowed
9 57 Meaning of collective bargaining: definitionsfor usein Part 111
95 57 Method of collective bargaining: legal enforceability
Part IV Derecognition: General
Introduction
96 58 Part 1V applies to union recognised viaPart | or 111
97 58 3 year period before derecognition possible
98 58 Definition of ‘parties
Employer employs fewer than 21 workers
99 58 Employer may give notice
100 59 Validity of notice
101 59 Union disagrees with notice
102 60 Acceptance of union’s application
103 60 Acceptance of application: consequences
Employer’ s request to end arrangements
104 61 Employer may request derecognition
105 61 Negotiation periods
106 62 Union rejects or fails to respond to request
107 62 Negotiations fail
108 62 Form of application
109 62 3 year bar on re-application
110 62 Test of sufficient support
111 63 Acceptance of application by CAC
Workers' reguest to end arrangements
112 63 Workers may request derecognition
113 63 3 year bar on re-application
114 64 Test of sufficient support
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Paragraph | Page

115 64 Acceptance of application by CAC

116 64 Negotiation period

Ballot on derecognition

117 64 Ballot procedures

118 66 Employer’s 3 duties to cooperate with ballot
119 66 Penalties for non-cooperation

120 67 Allocation of ballot costs

121 67 Results of ballot: consequences

Part V Derecognition Where Recognition Automatic

Introduction

122 68 Application if bargaining method agreed, para 22 recognition
123 68 Application if bargaining method imposed, para 22 recognition
124 68 Application if recognition via paragraph 87

125 69 3 year period before derecognition possible

126 69 Definition of ‘parties

Employer’s request to end arrangements

127 69 Employer may request derecognition

128 69 Negotiation periods

129 69 Form of application

130 69 3 year bar on re-application

131 70 Test of union membership

132 70 Validity of application

133 70 Ballot on derecognition: procedureif applicationisvalid

Part VI Derecognition Where Union Not I ndependent

Introduction

134 70 Part VI appliesif non-independent union recognised
135 71 Definitions of ‘parties, ‘bargaining unit’
136 71 Definition of collective bargaining

Workers' request to end arrangements

137 71 Admissibility of application
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Paragraph | Page

138 71 Union must not have certificate of independence

139 71 Test of sufficient support

140 71 Test of outstanding application for certificate of independence
141 71 Acceptance of application

142 72 Negotiation period

143 72 CAC to suspend work if union has outstanding application
144 72 Action if union is independent

145 73 Action if union is not independent

146 73 Action if union gains independence during process

147 74 Ballot on derecognition: procedure if negotiations fail

148 74 Derecognition: other cases: independent union recognised

Part VII Loss of independence

Introduction

149 74 Part VII appliesto union recognised viaPart | or |11
150 75 Part VII appliesto union recognised via Part |1

151 75 Definition of ‘parties

152 75 Loss of certificate: consequences

153 75 Certificate re-issued: consequences

Miscellaneous

154 76 Parts 111-V1 do not apply if union has lost independence

155 76 Effect on requirement to consult on training

Part VIII Detriment

Detriment

156 76 Right not to suffer detriment for actions under this Schedule

157 77 Complaint to employment tribunal

158 77 Employer must show grounds for action or failure to act

159 77 Compensation

160 78 Termination of contract if not a contract of employment

161 78 Dismissal: unfair for actions under this Schedule

162 79 Selection for redundancy: unfair for actions under this
Schedule
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Paragraph | Page

163 79 Employees with fixed-term contracts: cannot waive rights

164 79 Exclusion of requirement as to qualifying period

165 79 Meaning of worker’s contract
Part 1 X General

166 79 Power to amend: Secretary of State may amend paragraph
22/87

167 79 Guidance: Secretary of State may issue guidance on paragraph
22/87

168 80 Method of conducting collective bargaining: Secretary of State
may specify

169 80 Directions about certain applications. derecognition
applications

170 80 Notice of declarations; CAC must give notice to the parties

171 80 CAC’ s general duty

172 81 General interpretation

Part | sets out procedures for the recognition of an independent trade union to conduct
collective bargaining on behalf of agroup of workers, referred to asthe bargaining unit.
It provides a method for agreeing the appropriate bargaining unit, whether the union
should be recognised, and how collective bargaining should be conducted. The key
steps in the recognition procedure are illustrated in Figure 1; similarly, the key steps
in the process for establishing a method of collective bargaining are summarised in

Figure 2.
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Paragraph 1 providesthat an application for recognition may be made by asingle union
or by two or more unions acting together. For smplicity these notes generally refer to

an application by a single union but such references should beread as
or unions.
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covering aunion
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Paragraph 2 contains definitions for the purposes of the Schedule. Sub-paragraph (2)
defines the bargaining unit, the group of workers on whose behalf a union (or
unions) would conduct collective bargaining. Sub-paragraph (3) defines the proposed
bargaining unit, the group of workers on whose behalf a union requests recognition.
(If the employer does not agree that the unit is appropriate, it may be changed in
negotiation. If the employer and union fail to agree, the Central Arbitration Committee
(CAC) will rule under paragraph 19.) Sub-paragraph (4) defines employer.

Paragraph 3 defines the scope of collective bargaining for the purposes of Part |I.
Collective bargaining covers pay, hours and holidays plus any matters which the union
and employer agree should beincluded. However, if the CAC determinesthe method by
which collective bargaining should take place under paragraph 31(3), that method will
apply only to negotiations over pay, hours and holidays—it will not apply to any other
mattersthe parties agree under sub-paragraph (4). (If the CAC setsabargai ning method,
the parties can agree to vary it to include other matters as well.) Sub-paragraph (6),
taken with paragraph 35, means that recognition under Part | cannot ‘overwrite’ an
existing collective agreement, even if that agreement does not cover pay, hours and
holidays, subject to the exceptions given in paragraph 35.

Paragraph 4 deals with requests for recognition. Sub-paragraph (1) has the effect that
therecognition processisbegun by aformal request from the union seeking recognition.

Paragraphs 5-9 test whether an application is valid.

Paragraph 6 provides that the union making an application must have a certificate of
independence from the Certification Officer.

The functions of the Certification Officer, including in relation to certificates of
independence, are dealt with in sections 2-9 of the 1992 Act.

e A tradeunionis defined as independent by section 5 of the 1992 Act if it (@) is not
under the domination or control of an employer or group of employers or one or
more employers' associations, and (b) is not liable to interference by an employer
or any such group or association (arising out of the provision of financial or material
support or by any other means whatsoever) tending towards such control.

Paragraph 7 provides that a reguest is not valid if an employer has fewer than 21
workers. The term “employer” includes associated employers, as defined below. The
Secretary of State may vary the 21 worker threshold, or make other changes to the
provisions of this paragraph, by statutory instrument subject to affirmative resolution.

Sub-paragraphs (3) and (4) exclude from the calculation of the number of workers
people who work for associated employers incorporated outside Great Britain and
who do not ordinarily work in Great Britain. The recognition procedure still applies,
however, to employers incorporated outside Great Britain which employ more than 21
workers.

e Two employers are associated employers under section 297 of the 1992 Act if one
is a company of which the other (directly or indirectly) has control, or both are
companies of which athird person (directly or indirectly) has control.

Sub-paragraph (5) provides that workers employed on board UK-registered ships by
associated employers are a so counted towards the 21 workers threshold, unless (a) the
ship is registered as belonging to a port outside Great Britain, (b) the employment is
wholly outside Great Britain, or (c) theworker isnot ordinarily resident in Great Britain.

Paragraphs 8 and 9 make provision for the form and content of requestsfor recognition,
including apower for the Secretary of Stateto prescribetheform of requestsby statutory
instrument. Further general provisions on applications are made in paragraphs 33-42.

Paragraph 10 provides that the statutory recognition procedure isto end if the parties
agree within ten working days both the appropriate bargaining unit and that the union

11
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should be recognised to conduct collective bargaining on behalf of the workers who
make up that unit. If the employer agreesto negotiate, then the parties have 20 working
days, plus whatever remains of the initial ten working day period, in which to conduct
negotiations. They can extend the period for negotiation by mutual consent.

Paragraph 11 provides that, if the employer does not respond to the request or rejects
it before the end of the first (ten working day) period, the union may apply to the CAC
to decide the appropriate bargaining unit and whether a majority of workers in that
bargaining unit support recognition.

Paragraph 12 provides that if the employer and union fail to reach agreement by the
end of the second period, the union may apply to the CAC to decide the appropriate
bargaining unit and whether a majority of workers in the bargaining unit support
recognition. If the parties agree a bargaining unit but cannot agree that the union should
be recognised, the union may apply to the CAC to decide whether amgjority of workers
in the bargaining unit support recognition. However, in either case the union may not
apply tothe CAC if it rejected or failed to respond to aproposal by the employer (made
within 10 working days of having indicated hiswillingness to negotiate) that the parties
should seek the assistance of ACAS in the negotiations.

If a union applies to the CAC under paragraph 11 or 12, the CAC must be satisfied,
before the application may proceed, that it isvalid and admissible.

Paragraph 14 applies if two or more applications are received by the CAC, and the
bargaining units proposed or agreed in respect of the applications overlap, ie at least
one worker isamember of al the bargaining units. In this case, each application isthe
subject of a “ten percent” test to see whether at least 10% of the bargaining unit are
union members. If only one application passes the test, it may proceed; if both pass or
neither passes, neither application will be accepted.

Paragraph 15 requires any application under paragraph 11 or 12 to bevalid in terms of
paragraphs 5-9 and admissible in terms of paragraphs 33-42. The CAC has 10 working
days (or longer, if it notifies the union and employer of its reason for extending the
period) in which to decide whether the application is valid and admissible. In order to
proceed, an application must therefore:

» bereceived by the employer (paragraph 5);

* bemade by an independent union (paragraph 6);

» apply to an employer with 21 or more workers (paragraph 7);

* bemadein the proper form (paragraphs 8, 9 and 33);

» becopied to the employer, along with any supporting documents (paragraph 34);
* not cover any workersin respect of whom a union is already recognised, unless:

— the applicant union is the one which is already recognised, and the existing
recognition agreement does not cover pay, hoursor holidays (paragraph 35(2));
or

— the recognised union has no certificate of independence, was previously
recognised in respect of the same (or substantially the same) bargaining unit,
and ceased to be recognised within the three years prior to the application

(paragraph 35(4));

o satisfy the CAC that at least 10% of the proposed bargaining unit are members of
the union and a mgjority of the workers in the proposed bargaining unit would be
likely to favour recognition (paragraph 36);
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e (if the application is made by more than one union) show that the unions will co-
operate effectively in collective bargaining and, if the employer wishes, conduct
single-table bargaining (paragraph 37);

* not cover any workers in respect of whom the CAC has already accepted an
application under paragraph 15 or proceeded with an application under paragraph
20, iethe bargaining unit must not overlap with another unit in respect of which the
CAC has accepted an application (paragraph 38);

* not be substantially the same as an application which the CAC accepted within the
previous 3 years (paragraph 39);

e not be made within 3 years of a declaration by the CAC that the union (or the
same group of unions) were not entitled to be recognised in respect of the same
(or substantially the same) bargaining unit asin the current application (paragraph
40); and

* not be made within 3 years of the union (or the same group of unions) being
derecognised in respect of the same (or substantially the same) bargaining unit as
in the current application (paragraph 41).

If the employer and union have agreed the bargaining unit, then the application under
paragraph 12(4) leads directly to adetermination of support. Otherwise, for applications
under paragraphs 11(2) or 12(2), the CAC must decide the appropriate bargaining
unit before moving on to the question of whether the union has sufficient support for
recognition.

Paragraph 16 allows a union to withdraw its application under paragraph 11 or 12 at
any time before the CA C awards automatic recognition under paragraph 22(2) or gives
notice of itsintention to hold aballot. If the CAC intendsto hold aballot, paragraph 24
gives the union 10 working days in which to decide whether to cancel it. For example,
it may become apparent to the union that its proposed unit is not appropriate. It may
wishto withdraw itsapplication and reformul ateit, possibly in conjunction with another
union. If the union withdraws its application after it has been accepted by the CAC
under paragraph 15 or cancels a ballot, paragraph 39 has the effect of barring it from
reapplying for recognition in respect of the same or a substantially similar bargaining
unit for 3 years.

Paragraph 17 alows the union and employer to notify the CAC that they wish it to
cease work on an application at any time before recognition is granted automatically
on the basis of over 50% union membership or aballot is arranged. Notification of the
CAC under this paragraph is necessary if the parties want to make an agreement for
recognition (ie to qualify for semi-voluntary recognition under Part 11 of the schedule)
and an application to the CAC under Part | has been made.

Paragraph 18 providesthat, where the CA C has been asked to decide on the appropriate
bargaining unit, it has 20 working days to help the union and employer to agree an
appropriate bargaining unit. The CAC may choose to extend this period. Paragraph 19
providesthat if no agreement on the bargaining unitisreached, the CAC must determine
the appropriate bargaining unit within ten working days, taking account of the need
for the bargaining unit to be compatible with effective management and, so far asis
consistent with this need, the factors listed in sub-paragraph (4). This period can be
extended provided the CAC notifies the parties with its reasons for the extension, but
in practice the CAC may have gathered enough information in the course of trying to
help the parties to reach agreement to be able to decide quickly.

Paragraph 20 requiresthe CAC to apply several testsif the bargaining unit determined
in paragraphs 18 and 19 is different from the union’s proposed bargaining unit. These
tests are equivalent to those applied by paragraph 15. If all the tests are passed, or if the
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bargaining unit has not changed, paragraph 21 requires the CAC to proceed with the
application. The tests are that an application must:

* not cover any workers in respect of whom a union is already recognised, unless:

— the applicant union is the one which is already recognised, and the existing
recognition agreement does not cover pay, hoursor holidays (paragraph 44(2));
or

— the recognised union has no certificate of independence, was previously
recognised in respect of the same (or substantially the same) bargaining unit,
and ceased to be recognised within the three years prior to the application

(paragraph 44(4));

» satisfy the CAC that at least 10% of the proposed bargaining unit are members of
the union and a majority of the workers in the proposed bargaining unit would be
likely to favour recognition (paragraph 45);

» (if the application is made by more than one union) show that the unions will co-
operate effectively in collective bargaining and, if the employer wishes, conduct
single-table bargaining (paragraph 46);

e not cover any workers in respect of whom the CAC has already accepted an
application under paragraph 15 or proceeded with an application under paragraph
20, iethe bargaining unit must not overlap with another unit in respect of which the
CAC has accepted an application (paragraph 47);

* not be substantially the same as an application which the CAC accepted within the
previous 3 years (paragraph 438);

* not be made within 3 years of a declaration by the CAC that the union (or the
same group of unions) were not entitled to be recognised in respect of the same
(or substantially the same) bargaining unit asin the current application (paragraph
49); and

e not be made within 3 years of the union (or the same group of unions) being
derecognised in respect of the same (or substantially the same) bargaining unit as
in the current application (paragraph 50)

If the CAC issdtisfied that amajority of the workersin the bargaining unit are members
of the union making the application, paragraph 22 provides that the CAC shall issue
a declaration of recognition without a ballot, unless one of the conditions in sub-
paragraph (4) is met, in which case the CAC must give notice that it intends to hold a
secret ball ot of membersin the bargaining unit. Under paragraph 23, the CAC must also
givenoticethat it intendsto hold a secret ball ot where the union does not show majority
membership in the bargaining unit. If the CAC gives notice of a ballot, paragraph 23
gives the union 10 working days in which to request that the ballot should not be held.
If it does so, the CAC will take no further action and the union will not be recognised.

Paragraph 166 provides that, where the CAC represents to the Secretary of State that
paragraph 22 has an unsatisfactory effect and should be amended, the Secretary of State
has power to make amendmentsby order subject to the affirmative resol ution procedure.
Paragraph 167 provides that the Secretary of State may issue guidance to the CAC
on the exercise of its functions under paragraph 22. This guidance must be laid before
Parliament and published.

Paragraph 25 makes provision for the conduct of recognition ballots. They must be
conducted by a qualified independent person appointed by the CAC. Sub-paragraphs
(7) and (8) set out the conditions to be met by a qualified independent person, which
include meeting criteria specified in — or being himself specified in —an order made by
the Secretary of State subject to negative resolution procedure. (Thisis essentially the
same arrangement asfor independent scrutineersfor trade union electionsand industrial
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action ballots, where solicitors and accountants and certain bodies such as the Electoral
Reform Society are designated as qualified to act as scrutineers.) The ballot is to be
conducted within 20 working days of the appointment of the independent person unless
the CAC decides to extend the period. Thisisintended to ensure that the ballot takes
place without undue delay, while recognising that organising a large, complex ballot
may take longer than 20 working days.

Sub-paragraph (4) provides that the ballot may be held at the workplace, by post or, if
specia factors make it appropriate, by a combination of the two methods, at the CAC's
discretion. Sub-paragraph (5) requiresthe CAC to consider therisk of interferencein a
workplace ballot, costsand practicality, and any other mattersit considersrelevant. Sub-
paragraph (6) lists* special factors' which might make acombined postal and workplace
ballot appropriate. Sub-paragraph (9) requires the CAC to inform the employer and
union of the arrangements for the ballot as soon as reasonably practicable.

Paragraphs 26(1)-(4) deal with the duties of the employer to cooperate with the ballot,
to provide necessary information and to allow the union reasonable access to the
workersto campaign for recognition. Sub-paragraphs (6) and (7) provide amechanism
for the union to send information to workers via the person conducting the ballot,
at the union’s expense, without the workers' names and addresses being disclosed to
the union. Sub-paragraph (8) gives a power for the Secretary of State or ACAS to
draw up a statutory code of practice to give practical guidance on ‘reasonable access'.
Such guidance will need to take account of the different circumstances of different
employers premises and businesses.

Paragraph 27 makes provision for action by the CAC in the event that the employer
does not fulfil his duties under paragraph 26. The CAC may order the employer to take
specific steps to remedy his failure to cooperate. If the employer does not comply, the
CAC may declare the union recognised and cancel the ballot.

Paragraph 28 provides for half the costs of recognition ballots to be borne by the
employer and half by the union or unions making the application. These costsinclude:

e thefull cost of running the ballot incurred by the scrutineer (including any fee the
scrutineer may charge for his services); and

e any other costs which the employer and union agree should be shared

Costs which are not shared include the cost of providing information to workers
incurred by a union or the employer.

Paragraph 29 requiresthe CAC to inform the employer and union of the result as soon
as possible after the ballot. If recognition is supported by a mgjority of those who vote
and at least 40% of the workers constituting the bargaining unit, the CAC must declare
the union to be recognised; otherwise, it must declare that the union is not recognised.
The conditions for recognition under this paragraph may be altered by the Secretary of
State by order subject to affirmative resolution procedure.
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Paragraph 30 provides that, if a union is recognised by means of a declaration of the
CAC and the employer and unions cannot agree a method for conducting collective
bargaining, either party can ask the CAC for assistance. This processis illustrated in
Figure 2. As elsewhere, the Act provides for a period of negotiation, in this instance
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of 30 working days, for the employer and union to try to reach a voluntary agreement
before the CAC intervenes.

Paragraph 31 provides that, if the employer and union are still unable after the 30
working day negotiation period to agree on the method for conducting collective
bargaining, the CAC will actively try to help them reach an agreement. The period
allowed for this stage is 20 working days, or longer if al involved agree. If that attempt
isunsuccessful, then the CAC must specify the method for collective bargaining unless
the parties jointly request it not to do so. The imposed method will have effect as
if it were a legaly binding contract between the employer and union. If one party
believes the other is failing to respect the method, the first party may apply to the
court for an order for specific performance, ordering the other party to comply with the
method. Failure to comply with such an order could constitute contempt of court. Sub-
paragraph (5) has the effect that, once the CAC has imposed a method, the parties can
vary it, including the fact that it is legally binding, by agreement provided that they do
S0 in writing.

Paragraph 32 alows the employer or union to apply to the CAC if an agreed method
has not been followed. The CAC will help to broker another agreement or, if the parties
cannot agree, will impose a bargaining procedure.

Under paragraph 168, the Secretary of State may, after consulting ACAS and by order
subject to the negative resolution procedure, specify a model method for collective
bargaining which the CAC must take into account but may vary if necessary in
particular circumstances.

Paragraph 37 provides that if two or more unions apply jointly under paragraph 10 or
11 the CAC must be satisfied they will be able to cooperate effectively on collective
bargaining in order to proceed with the application.

The purpose of paragraphs 39, 40, 41 and 42 isto give effect to the principle that once
an application for recognition has been decided that decision should not be re-opened
for at least three years.

Paragraph 51 applies if, once an application is accepted, another application is made
for recognition in a bargaining unit which includes at least one worker in the original
application’s bargaining unit. Paragraph 38 provides that the new application will
always be regjected and paragraph 51 provides that, if the union making the new
application has at least 10% membership in the relevant bargaining unit and no
bargaining unit has been decided for the original application, the CAC must cease work
on the original application and treat it asif it had never been admissible.

Part I1: Voluntary Recognition

61.

62.

Part 11 dealswith recognition agreements made in consequence of an application under
Part | without there being any formal CAC declaration that the union is recognised
(“agreements for recognition”). An employer is required to maintain an agreement for
recognition for threeyears. If either party does not follow an agreed bargaining method,
the union or the employer may apply to the CAC to impose a bargaining method, asin
paragraph 31. Entirely voluntary agreements are not affected by Part I1.

Paragraph 52 provides that an agreement is an agreement for recognition if:

» the agreement was made in consequence of an application for recognition under
paragraph 4 that is valid in terms of paragraphs 5-9;

» the agreement is an agreement to recognise the union to conduct collective
bargaining on behalf of a particular bargaining unit;

» the union’'s application under paragraph 4 and any subsequent application to the
CAC under paragraph 11 or 12 have not been withdrawn, rejected or cancelled; and
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e if the union applied to the CAC under paragraph 11 or 12:

— the parties have given notice to the CAC under paragraph 17 to cease
consideration of the application; and

— the CAC has not declared automatic recognition under paragraph 22 nor been
required to arrange for a ballot under paragraph 24.

Paragraphs 53 and 54 contain definitions, including a definition of collective
bargaining as negotiations on matters the parties agree to bargain about, except for
the purposes of a bargaining method imposed by the CAC. Asin Part |, an imposed
bargaining method will cover pay, hours and holidays.

Paragraph 55 allows a party to apply to the CAC for a decision on whether an
agreement isan agreement for recognition. Paragraph 56 barsan employer from ending
an agreement for recognition within 3 years of it being made; a union may end the
agreement at any time, subject to the terms of the agreement. Paragraph 57 provides
that if the agreement for recognition is terminated, the bargaining method, whether
imposed or not, also ceases to have effect.

Paragraph 58 provides that, if the union and employer make an agreement for
recognition, they have 30 working days in which to negotiate with a view to agreeing
a bargaining method. If the employer and union do not agree a method for collective
bargaining or an agreed method is not followed, either may apply to the CAC for
assistance under paragraph 58 or 59. Paragraph 60 ensures the employer has at least
21 workers and paragraph 61 gives other requirements for the application. If the CAC
decides under paragraph 62 to accept the application, paragraph 63 givesit 20 working
days in which it must help the union and employer try to agree a bargaining method.
If no agreement is reached, the CAC must specify the method for collective bargaining
unless the parties jointly request otherwise. This is the same procedure as that under
paragraph 31 in respect of collective bargaining following an award of recognition
under the statutory procedure and - as with the paragraph 31 procedure - the Secretary
of State may specify amodel collective bargaining method under paragraph 168.

Part 111: Changes affecting bargaining unit

66.

If an employer’s business changes in structure or scope, or if it changes significantly
in size, it may be appropriate for collective bargaining arrangements to alter to reflect
the change in the business. In the case of voluntary agreements, including agreements
for recognition, thisis a matter for negotiation between parties. Where recognition has
been imposed by the procedure in Part |, Part 1l provides a procedure for altering
the recognition arrangements. Figure 3 illustrates the application procedure. In this
Part of the Schedule, it is possible for the original unit to split into one or more new
units. Referencesin these notes on Part 111 to the new unit should generally be taken to
mean the new unit or units, except where noted. In some places, it is necessary for the
Schedule to distinguish between the cases of one new unit and more than one new unit;
these notes make it clear where this happens.
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Paragraph 66 alows the employer or the union to apply to the CAC for a decision as
to whether the original bargaining unit is no longer appropriate. For the CAC to accept
the application, paragraph 67 means there must be evidence to that effect because the
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organisation, structure, nature or size of the business has changed. Sub-paragraph (2)
defines the matters which may lead to the bargaining unit being declared inappropriate.

Paragraph 68 provides that the CAC must reject an application unless:
» thereisevidencethat the original unit is no longer appropriate (paragraph 67);
e itismadein the proper form (paragraph 92(1)); and

» acopy of the application, with its supporting documents, is given to the union if an
employer appliesor to the employer if aunion applies (paragraphs 92(2) and 92(3))

Paragraph 69 gives 10 working days in which the employer and union may attempt
to agree a new bargaining unit or units. If they do so, the CAC must decide whether
the new unit contains (or any of the new units contain) workers covered by a collective
agreement with another union. If so, the CAC will take no further action on the
application. If not, the CAC must declare the union recognised for the new unit, and
the method of collective bargaining for the origina unit will apply to the new unit, with
any modifications the CAC thinks necessary to take account of the change of unit. If
the union and employer do not agree, paragraphs 70(2) and 70(7) give the CAC 10
working days in which to decide:

e whether the original unit remains appropriate, using the same criteria as in
paragraph 67; and

» if theoriginal unit is not appropriate, what other unit is appropriate.

If the CAC decides that the original unit remains appropriate, it will take no further
action. If the CAC decides that the original unit is not appropriate, it will decide the
appropriate unit, taking into account the factorsin paragraphs 70(4), (5) and (6). These
arethe samecriteriaused for applications under Part |, plusarequirement that if thereis
more than one new unit then the new units must not overlap. Once the appropriate unit
is determined, the CAC must decide under paragraphs 82-89 whether the union should
be recognised for that unit. If there are any workersin the origina unit who do not fall
into a new unit, paragraph 73 provides that the union will cease to be recognised to
represent them in collective bargaining.

The employer may also seek to end recognition if he believes the bargaining unit for
which the union is recognised has ceased to exist. Paragraph 74 gives details of how
the employer must notify the union of such aclaim. The CAC must decide whether the
notice is valid. Paragraph 75 allows the union 10 working days from the receipt of a
valid application to apply to the CAC to decide whether the original unit has ceased to
exist orisnolonger appropriate. If the union does not apply to the CAC, recognition will
end. Paragraph 76 requiresthe CAC to check that the union’ sapplicationisadmissible,
in terms of paragraph 92. If it is not, the CAC must regject it.

If the CAC accepts an application, paragraph 77 requires it to give both parties an
opportunity to give evidence. If the CAC decidesthe original unit remains appropriate,
the employer’s notice has no effect. If there is evidence that the original bargaining
unit is no longer appropriate, the CAC must give notice to that effect. In that event,
paragraph 78 applies and the parties have 10 working days to agree a new bargaining
unit. If they do so, the CAC must declare the union recognised for the new unit, and
the method of collective bargaining for the original unit shall apply to the new unit, as
in paragraph 69. If the union and employer do not agree, paragraph 79 gives the CAC
has 10 working days in which to decide:

» whether the original unit is appropriate, using the same criteriaasin paragraph 67;
and

» if theoriginal unit is not appropriate, what other unit is appropriate.

20


http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/68
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/92/1
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/92/2
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/92/3
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/69
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/70/2
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/70/7
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/70/4
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/5
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/6
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/73
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/74
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/75
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/76
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/77
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/78
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/79

These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

73. The procedure the CAC follows is similar to the one in paragraphs 70-73; the CAC

will decide the appropriate unit, taking into account the factors in paragraphs 79(3),

79(4) and 79(5), and must then decide under paragraph 82 whether the union should
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Paragraph 82 applies if the CAC decides one or more new bargaining units under
paragraph 70 or 79. The procedure isillustrated in Figure 4. If there is more than one
new unit, the procedure in paragraphs 83-89 is applied separately to each of them.
Paragraph 83 deals with anew unit which overlaps with a statutory outside bargaining
unit (ie contains at least one worker who is part of another bargaining unit for which
aunion is recognised under Part | or Part |11 following a declaration by the CAC). In
this case, the collective bargaining arrangements shall cease in respect of workersin
the new unit who were in the original unit or were in astatutory outside unit. The CAC
will take no further action, but it would be possible for a union (or unions) to request
recognition under Part | of the Schedule for the new unit.

Paragraph 84 dealswith anew unit which overlapswith avoluntary outside bargaining
unit (ie contains at least one worker who was part of another bargaining unit for which
a union was recognised voluntarily, including by an agreement for recognition under
Part I1) but not with any statutory bargaining unit. In this case, the collective bargaining
arrangements must cease in respect of workersin the new unit who werein the original
unit. Thosein the outside unit will not be affected. The CAC will take no further action.

If the new unit contains no workers covered by other collective agreements, paragraph
85 requires the CAC to decide whether the difference between the new unit and the
original unit is such that support for recognition needs to be reassessed. If support does
not need to be assessed (i e the changesto the bargaining unit are sufficiently minor), the
CAC must declare the union recognised for the new unit, and the original method for
collective bargaining will apply, with any modifications the CAC decides are necessary
as a result of the change in bargaining unit. If support does need to be assessed, then
the tests parallel thosein Part I: paragraph 86 requires the CAC to decide whether the
union has 10% membership in the new unit, and recognition is likely to have majority
support. If thetest isfailed, then the union ceasesto be recognised. If not, then automatic
recognition may be granted to unionswith over 50% membership of the bargaining unit
under paragraph 87, or aballot will be held under paragraph 88.

Paragraph 89 allows the union and employer to agree to cancel the ballot. If they do
not, the ballot will be run in the same way as in Part |, paragraphs 25-29. If the ballot
is not in favour of recognition, then the union is derecognised. Paragraph 90 means
the union ceases to be recognised in respect of any workers in the original unit who
fall outside the new unit (or al of the new units). Paragraph 91 removes workers who
are in the new unit from any statutory outside bargaining unit, and allows the CAC,
where a statutory method of collective bargaining applies to that unit, to modify it to
take account of the change of unit.

Paragraph 93 ensures that applicationsto the CAC cannot be withdrawn after the CAC
makes a decision or declaration that recognition should continue or should cease, or
after arecognition ballot is cancelled by the union under paragraph 89(1). Paragraph
94 defines collective bargaining for the purpose of Part 111 and provides that the union
and employer can agreeto alter the scope of collective bargaining. Paragraph 95 alows
the union and employer to vary a statutory bargaining method by agreement.

Part I'V: Derecognition: General

79.

80.

The statutory derecognition process set out in Part IV applies only where adeclaration
of recognition has been made by the CAC under Part | or Ill. Applications for
derecognition may only be accepted three or more years after the CAC's original
decision. In other circumstances, Part IV does not apply, but if avoluntarily-recognised
union is derecognised it may then apply for recognition under Part 1.

Paragraph 96 provides that the derecognition procedure appliesto a union recognised
through a CAC declaration. Paragraph 97 provides that derecognition may not take
place until three or more years after a CAC declaration was made.
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The statutory recognition procedure in Part | does not apply to an employer with fewer
than 21 workers. If, at least three years after a CAC decision, an employer has fewer
than 21 workers, it can notify the union that it will therefore be derecognised. Theunion
may appeal to the CAC under paragraph 101 if it believes the request is unfounded.

Paragraph 99 provides that if the employer employs an average of fewer than 21
workers (using the same definition as in paragraph 7) over a period of thirteen weeks,
he may at the end of that period give notice to the union of the fact and state that the
existing bargaining arrangements will not apply from a given date, which must be at
least 35 working days after the union is notified.

Paragraph 100 givesthe CAC 10 working daysfrom the date it receives an application
from an employer under paragraph 99 in which to decide on its validity. If it finds
that the employer’ s notification was not valid, the collective bargaining arrangements
will remain in place; otherwise the CAC must notify the union and employer that the
notification is valid and, under paragraph 101, the union then has 10 working days
in which to make an application to the CAC disputing the employer’s claim. If the
notice is not challenged, or if the challenge is unsuccessful, the notice will take effect
and the collective bargaining arrangements will end on the date specified in the notice.
If the CAC rules under paragraph 102 that the employer’s application is not correct,
recognition continues.

Paragraphs 104-111 apply if the employer requests the union to end the bargaining
arrangements. (These paragraphs are broadly similar to paragraphs 10-12 and 15, which
deal with a request for recognition.) If the union was recognised voluntarily, and the
CAC did not impose a method for collective bargaining, then this procedure does not
apply and the employer may derecognise at any timewithout going through the statutory
procedurein this Part.

Paragraph 104 has the effect that arequest to end the bargaining arrangements may be
made under this Part only once three or more years have passed since the union was
recognised.

Paragraph 105 provides that the derecognition procedureisto end if the parties agree
to end the bargaining arrangements within ten working days of the request. If the union
agrees to negotiate, then the parties have 20 working days, plus whatever remains of
the initial ten working day period, to reach agreement. They can extend the period
for negotiation by mutual consent. If the parties agree that the union should remain
recognised, it is sufficient for them to take no further action. The CAC would not be
asked to make adecision under paragraphs 106 or 107, and the bargai ning arrangements
would remain in force. Paragraph 105(5) is for the avoidance of doubt; there is no
requirement to involve ACAS.

Paragraph 106 providesthat if the union either does not respond to or rejectsthe request
before the end of thefirst (ten working day) period, the employer may apply tothe CAC
to hold a secret ballot to decide whether a majority of workers support derecognition.

Paragraph 107 provides that if the employer and union fail to reach agreement by the
end of the second period, the employer may apply to the CAC to hold a secret ballot to
decide whether a majority of workers support derecognition. Paragraph 108 contains
general procedural requirementsfor applicationsto the CAC. Paragraph 109 meansthe
application must be rejected if the CAC accepted another application for derecognition
under Part IV or V in the previous 3 years.

Paragraph 110 provides that, if the CAC is to decide whether a union should be
derecognised, it must first be satisfied that derecognition is likely to have sufficient
support in the bargai ning unit to make proceeding with the application worthwhile. The
test for thisisthat at least 10% of the bargaining unit favour an end to the collective
bargaining arrangements and a mgjority of the workersin the bargaining unit would be
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likely to do so. Thisis essentially the sametest asin paragraph 20 or 36 for recognition
applications.

Paragraphs 112-116 apply to applicationsfor derecognition by workers. The provisions
apply equally if one or many workers in the bargaining unit formally request an end to
collective bargaining arrangements. For simplicity these notes refer to applications by
asingle worker but such references should be read as covering applications by a group
of workers aswell.

Paragraph 112 provides that three or more years after recognition, aworker may apply
to the CAC to end the collective bargaining arrangements. Paragraph 113 means the
application must be rejected if the CAC accepted another application for derecognition
under Part 1V or V in the previous 3 years. Paragraph 114 provides that the CAC may
not proceed with an application unless at least 10% of the bargaining unit favour an
end to the collective bargaining arrangements and a mgjority of the bargaining unit are
likely to do so. (Thisis essentially the same test asin paragraph 110).

Paragraph 116 requires the CAC to help the employer, union and worker with aview
either to the employer’ sand union’ s agreeing to end the bargai ning arrangements or the
worker’'s withdrawing the application in the 20 working days after the application is
accepted. If an agreement isreached or the application iswithdrawn, the CAC will take
no further action. Otherwise, it must hold a ballot under the provisions of paragraphs
117-121.

Paragraphs 117-121 make provision for the holding of ballots on applications for
derecognition, mirroring the proceduresfor recognition ballots under paragraphs 25-29.
Paragraph 121 providesthat if the ending of bargaining arrangementsis supported by a
majority of those who vote and at least 40% of the workers constituting the bargaining
unit, the CAC must declare that the bargaining arrangements will cease to have effect
from a specified date; otherwise, the application must be refused and the union will
remain recognised. The degree of support needed for derecognition may, like that
needed for recognition, be altered by the Secretary of State by order subject to the
affirmative resolution procedure.

Part V: Derecognition where recognition automatic

94.

95.

96.

97.

98.

99.

Part V provides for a different derecognition process to apply in cases where unions
have been ‘automatically’ recognised on the grounds of having greater than 50%
membership of the bargaining unit (i.e. without aballot). Applicationsfor derecognition
of an automatically-recognised union may be accepted only three or more years after
recognition.

Paragraphs 122-124 provide that the derecognition procedure applies to unions
recognised as the result of a CAC declaration under paragraph 22 or 87 whether the
method for collective bargaining is voluntarily agreed, imposed by the CAC or agreed
asavariation on a CAC imposed method.

Paragraph 125 providesthat derecognition may not take place until three or more years
after a CAC declaration of recognition was made.

Paragraphs 127-133 provide for an employer to request a union to end bargaining
arrangements on the grounds that fewer than half of the workers congtituting the
bargaining unit are members of the union. (These paragraphs are similar to paragraphs
104-111, which deal with a standard request for derecognition.)

Paragraphs 127 and 129 contain general procedural requirements for applications to
the CAC under this Part.

Paragraph 128 provides that the derecognition procedureisto end if the parties agree
to end the bargaining arrangements within ten working days of the request. If the union
agrees to negotiate, then the parties can extend the ten working day negotiation period
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by mutual consent. If the parties agree that the union should remain recognised, it is
sufficient for them to take no further action. The CAC would not be asked to hold a
ballot under paragraph 106 or 107 (which are applied by reference), and the bargaining
arrangements would remain in force. If the union either does not respond to or rejects
therequest beforethe end of the negotiation period, the employer may apply tothe CAC
to hold a secret ballot to decide whether the union should be derecognised.

Paragraphs 130 and 131 provide that, if the CAC isto hold a ballot to decide whether
aunion should be derecognised, it must first be satisfied that a majority of the workers
who make up the bargaining unit are not members of the recognised union, and that
it had accepted no application for derecognition under Part IV or V in the previous 3
years. If a mgjority of the workers are union members, the automatic recognition will
remain in force and the CAC will take no further action. The CAC has 10 working days
in which to decide.

Paragraph 133 provides that if a balot is to be held on derecognition the same
derecognition ballot procedure asin Part 1V should be followed.

Part VI: Derecognition where union not independent

102.

103.

104.

105.

106.

107.

108.

Part VI provides that workers will be able to apply to the CAC for the derecognition
of a union which does not have a certificate of independence and which has been
(voluntarily) recognised by an employer.

These provisions apply equally if one or many workers in the bargaining unit request
an end to collective bargaining arrangements.

Paragraphs 134 and 138 restrict the scope of this Part to unions which do not have a
certificate of independence.

Paragraph 137 provides that at any time after a non-independent union is recognised,
a worker (or workers) may apply to the CAC to end the collective bargaining
arrangements. Paragraph 139 provides that an application is not admissible unless at
least 10% of the bargaining unit favour an end to the collective bargai ning arrangements
and a majority of the bargaining unit are likely to do so. (Thisis essentialy the same
test asin paragraph 110). Paragraphs 135 and 136 provide definitions for this Part of
the Schedule.

Paragraph 140 makes an application for derecognition under Part VI inadmissible if
the union has applied for a certificate of independence under section 6 of the 1992 Act.
Paragraph 141 requires the CAC to decide whether an application is admissible in
terms of paragraphs 137-140, taking evidence from the employer, union and workers.

Paragraph 142(1) mirrors paragraph 116(1), and requires the CAC, during a 20
working day negotiation period, to help the employer, union and workers negotiate
with the aim that either they agree to end the bargaining arrangements or the worker
withdraws the application. If an agreement is reached or the application is withdrawn,
the CAC will take no further action. Otherwise, it must hold a ballot under paragraph
147.

If during the negotiation period in paragraph 142 the CAC becomes aware that the
union applied for a certificate of independence before the application for derecognition
was made, paragraph 143 requires it to suspend work on the workers' application for
derecognition. If the Certification Officer (CO) decides that the union is independent,
paragraph 144 has the effect of ending the application, and the union remains
recognised. If the CO decidesthat the unionisnot independent, the application resumes,
and a new 20 working day negotiation period begins. If the employer and union agree
to end recognition or if the workers withdraw their application, the CAC will take no
further action. If they cannot agree, it must hold aballot under paragraph 147. If at any
time before the CAC isinformed of aballot result under Part V1 the union is awarded a
certificate of independence—for example, asaresult of an appeal against the CO —then
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paragraph 146 requires the CAC to ignore the workers' application for derecognition
and the union remains recognised.

Paragraph 148 deals with the situation where an application for derecognition under
this Part has been successful but the employer has re-recognised the non-independent
union for substantially the same bargaining unit. In this case, paragraph 35 alows an
independent union to apply for statutory recognition under Part | within 3 years of
the derecognition. If the independent union is declared to be recognised by the CAC
then paragraph 148 provides that the non-independent union shall be derecognised. In
this case statutory recognition under Part | replaces the voluntary recognition of the
recently-derecognised non-independent union.

Part VI1: Loss of independence

110.

111

112.

113.

The provisions for statutory recognitionin Part | apply only to unions with a certificate
of independence. Part V11 of the schedul e deal s with the possibility that an independent
union recognised under Part | might lose its certificate of independence. If this were
to happen, the union would be treated as voluntarily recognised by the employer, but
the statutory support for the bargaining arrangements would cease. Part V11 also deals
with unions which have made an agreement for recognition and for which a bargaining
method is imposed via Part 1I; again, if such a union were to lose its certificate of
independence the statutory support for the bargaining arrangements would cease.

Paragraphs 149 and 150 provide that Part VII applies to unions recognised by
a declaration of the CAC (under Part | or Part I1I) or which obtain a legally-
binding bargaining procedure under Part |1. Paragraph 152 means that the bargaining
arrangements cease if the Certification Officer withdraws a certificate of independence
from the union or, if more than one union is jointly recognised, from al the unions.
Paragraph 153 provides for the bargaining arrangements to be restored if a union
successfully appeals against the Certification Officer's decision to withdraw the
certificate of independence.

Paragraph 154 means that if the bargaining arrangements cease to have effect under
this Part, then the employer can derecognise the union without having to go through
the procedure in Part IV or Part V, or negotiate to change the bargaining unit without
following the procedure in Part 111. If the union appeal s successfully against the |oss of
certificate, the original arrangements will come into force again.

Paragraph 155 concerns the requirement to consult on training (section 5 of the Act).
If the requirement lapses because a union losesits certificate of independence, but then
resumes because the union appeal s successfully, the first consultation meeting must be
held within 6 months of the day on which the bargaining arrangementstake effect again.

Part VIII: Detriment

114.

115.

Detriment is action short of dismissal taken by an employer which is damaging to the
worker. Paragraphs 156-160 set out provisions prohibiting such detriment in respect
of aworker on the grounds relating to recognition or derecognition of aunion listed in
paragraph 156(2). Under section 146 of the 1992 Act, an employee currently has the
right not to suffer detriment on grounds of membership, non-membership or taking part
in the activities of atrade union. The Act extends this right so as to prohibit detriment
in respect of the paragraph 156(2) grounds and gives employees the right to complain
in respect of such detriment to an employment tribunal. Paragraphs 157-160 make
provision for time limits and other procedural matters and in relation to the cal culation
of awards.

Paragraph 161 provides that an employee's dismissal is unfair if it is on the grounds
related to recognition or derecognition listed in paragraph 161(2); these are the same
grounds as in paragraph 156(2). Paragraph 162 makes similar provision in respect of
selection for redundancy. Paragraph 163 has the effect that dismissal which would be
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unfair under paragraphs 161 or 162 will still be unfair even if the dismissal consists
of the expiry of afixed term contract and the employee has waived the right to claim
unfair dismissal on that expiry as permitted by section 197(1) of the 1996 Act. This
provision is transitional in nature since such waivers will be prohibited by section 18
of the Act when it is brought into force.

Paragraph 164 hasthe effect that dismissal on the groundslisted in paragraph 161(2) is
unfair even if the employee has not completed the qualifying period normally required
for claiming unfair dismissal or has passed the upper age limit normally required for
making a claim.

e The qualifying period for unfair dismissal is currently one year, as set out in
section 108 of the 1996 Act (as amended by SI 1436/1999).

e Theupper age limit is dealt with in section 109 of the 1996 Act.

Part | X: General

117.

118.

119.

Paragraph 166 provides that if the CAC represents to the Secretary of State that the
automatic recognition procedure in paragraphs 22 or 87 has an unsatisfactory effect,
the Secretary of State may amend it. The amendment need not be one proposed by the
CAC, and must be made by statutory instrument subject to the affirmative resolution
procedure. Paragraph 167 allows the Secretary of State to issue guidance to the CAC
on how to exercise its functions under paragraphs 22 and 87, ie how to decide the three
qualifying questions in paragraphs 22(4) and 87(4). The guidanceis required to be laid
before both Houses of Parliament and published

Paragraph 168 provides that the Secretary of State may by order specify a method for
conducting collective bargaining to be taken into account by the CAC when imposing a
collective bargaining method under paragraphs 31(3) and 63(2). The Secretary of State
must consult ACAS before providing the guidance, which is made by order subject to
negative resolution procedure. The CAC must take the specified method into account
in imposing a bargaining method, but may depart from it as circumstances require.

Paragraph 169 allows the Secretary of State to make rules for how the CAC should
treat competing applications for derecognition.

Section 2 and Schedule 2: Detriment related to trade union membership

120.

121.

122.

Existing law protects employees against positive acts to prevent or deter trade union
membership, non-membership or activities but not against omissions on the same
grounds. In other words, if an employer takes action which gives a benefit to non union
members but omitsto confer the same benefit to union members, the omission does not
constitute action short of dismissal on grounds related to trade union membership under
section 146 of the 1992 Act. This aspect of the law was brought to light in the cases
Associated Newspapersv Wilson and Associated British Portsv Palmer [HL 1995] ICR
406, where the House of Lords held that the word “action” in section 146 did not extend
to omissions to act.

Section 2 gives effect to Schedule 2, which amends section 146 so as to prohibit this
form of detriment by omission and makes consequential amendments to other related
sections of the 1992 Act; section 147 on the time limit for applications to be made to
employment tribunals; section 148 on the consideration of a complaint by tribunals;
section 149 on the remedies which tribunals can award; and section 150 on awards
against third parties.

Paragraph 2 of Schedule 2 replaces references in sections 146(1), (3) and (4) of the
1992 Act to action short of dismissal on grounds related to trade union membership,
non-membership or activities with references to a right not to be subjected to any
detriment as an individual by an act or deliberate failure to act on the part of the
employer for one of the prohibited purposes. Section 146(5), which sets out the
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ground on which an employee may present a complaint to an employment tribunal as
action taken against him, is amended accordingly. Similarly, paragraphs 3 to 6 make
consequential amendments to sections 147, 148, 149 and 150 of the 1992 Act, which
deal respectively with the time limits for bringing complaints before an employment
tribunal, the criteria to be applied by the tribunal in determining the purpose of an
employer’ s action, the remedies avail ablein the event that the tribunal find acomplaint
iswell-founded and proceedings against third parties.

Section 3 : Blacklists

123.

124.

125.

126.

Under sections 137 and 138 of the 1992 Act, refusal of employment or (in the case
of employment agencies) refusal of service on grounds of trade union membership
is unlawful. In the past, organisations have compiled and disseminated blacklists of
supposed trade union activists. People on such lists could have difficulty finding work.
Inclusion could be defamatory and unjustified but it was often impossible in practice
to obtain aremedy. Although there is no evidence that blacklisting is widespread, the
practice of blacklisting in the UK has been repeatedly criticised by the International
Labour Organisation and in Fairness at Work the Government proposed to prohibit
blacklisting of trade union members.

Section 3(1) gives the Secretary of State the power to make regulations, subject to
affirmative resolution (under section 42), to prohibit the compilation of lists containing
information about individuals' trade union membership or activitieswith aview to their
being used by employers or employment agencies for the purposes of discrimination
in relation to recruitment or in relation to the treatment of workers already employed.
Subsection (2) providesthat the prohibition may extend to the use, sale or supply of such
lists. Subsection (3) sets out particular provisionswhich may beincluded in Regulations
made under subsection (1). They include provision:

e conferring jurisdiction on employment tribunals and the Employment Appeal
Tribunal;

» empowering the courts and tribunals to grant and enforce specified remedies,
» for awarding compensation to individuals included on blacklists;

e relating to cases where an employee is dismissed or selected for dismissal because
heisincluded on a blacklist;

* permitting trade unions to bring proceedings on behalf of their members;

» creating criminal offences, which may in specific circumstances extend to another
person, for example to an accomplice or agent of the person who commits the
offence, or to their employee or employer; and

» gpecifying obligations or offenceswhich will not apply in specified circumstances.

The regulations may aso include supplemental, incidental, consequential and
transitional provisions, including provision amending Acts of Parliament, and may
make different provisions in differing cases and circumstances. The Government
intends to consult on draft regulations before they are made.

Subsection (4) limits the penalties for criminal offences which might be created by
regulations made under subsection 3. Subsection (4)(a) provides that offences may not
be punishable by imprisonment. Subsections (4)(b)and (c) set out the maximum fines
that can be imposed by the courts. Such fines may not exceed level 5 on the standard
scale (£5,000) for an offence that is triable only summarily, or the statutory maximum
for a summary conviction for a case triable either way. The penalties are based on
analogous criminal sanctions in the Data Protection Act 1998.

Subsection (5) isinterpretative. It provides a wide definition for the type of list which
can be prohibited by regulation. In particular, it is designed to cover information that
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may be stored and circulated electronically, and to cope with the future devel opment
of information technologies. It also provides that the term “worker” (which appearsin
subsection (1)(b)) hasthe wide definition given in section 13 of the Act, and so includes
agency workers, homeworkers, personsin Crown employment and Parliamentary staff
aswell asthoseincluded in the definition of “worker” in section 230(3) of the 1996 Act.

Subsection (6) provides that expressions used in section 3 (except for “worker” and
“list”) have the same meanings asin the 1992 Act.

Section 4 and Schedule 3: Ballots and Notices

128.

Sections 226 to 235 of the 1992 Act specify the law relating to industrial action ballots
and notices. These provisions are complex. The Government invited suggestions in
Fairness at Work to clarify and simplify the law in this area. A large number of
responsesto thisinvitation werereceived, especially from trade unionsand legal bodies.
Section 4 gives effect to Schedule 3, which draws on some of these suggestions and
amends the law in the following areas.

I nforming employer s of the ballot result

129.

Section 231A of the 1992 Act requires unionsto inform employersabout the result of an
industrial action ballot which involves their employees. In cases where a union ballots
its members employed by different employers, the union must supply the information
to each of the employers concerned. Under existing law, a failure to inform some,
but not all, of the employers can make it unlawful for the union to induce any of its
ball oted membersto take action. Paragraph 2(3) of Schedule 3 makesit lawful in these
circumstancesfor aunion to call onits membersto take action where they are employed
by an employer who was informed of the result. It will remain unlawful, however, for
aunion to induce its members to take action if their employer was not informed of the
resullt.

Noticesto employers of industrial action ballots and the taking of industrial

action
130.

131

If atrade union decides to call on its members to take or continue industrial action, it
has no immunity from legal liability unlessit holds a properly conducted secret ballot
in advance of the proposed action. Unions are required under the 1992 Act to give
to the employers concerned advance notice in writing both of the ballot and of any
official industrial action which may result. The ballot notice must describe, so that their
employer can readily ascertain them, the employees who it is reasonable for the union
to believe will be entitled to vote. Likewise, the notice of official industrial action must
describe, so that their employer can readily ascertain them, the employees the union
intends should take part in the action. The current law has been interpreted by the courts
(most notably, in the case Blackpool and the Fylde College v National Association of
Teachersin Further and Higher Education [1994] ICR, 648 Court of Appeal and 982
House of Lords) as requiring the union in certain circumstances to give to the employer
the names of those employees which it is balloting or calling upon to take industrial
action.

Paragraph 3 amends the provisions of the 1992 Act which provide for a notice to be
issued in advance of the ballot. It amends section 226A(2) to redefine the purpose for
which the notice is required as being to enable the employer to make plans to deal
with the consequences of any industrial action and to provide information to those
employees who are being balloted. Sub-paragraph (3) inserts a new section 226A(3A)
which sets out the type of information which is to be included in the notice in order
to satisfy the new section 226A (2). It has the effect that a union is required to provide
only information in its possession and that it is not required to name the employees
concerned.
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Paragraphs 11(1) to 11(3) amend section 234A of the 1992 Act, which providesfor a
notice to be issued in advance of official industria action, in similar terms.

Requirement to send sample voting papersto employers

133.

134.

Section 226A(1) of the 1992 Act provides that a union proposing to conduct an
industrial action ballot must ensure that a sample voting paper is received by every
person who it is reasonable for the union to believe will be the employer of a person
or persons who will be entitled to vote in the ballot. The sample voting paper must be
received not later than the third day before the opening of the ballot. Section 226A (3)
has the effect that where more than one employer is involved and different forms of
voting paper are used, samples of all the different forms of the voting paper must be
sent to every employer.

Paragraph 3(3) inserts a new section 226A (3B) amending the requirement on unions
so that they must ensure only that each employer receives the sample voting paper (or
papers, where more than one form exists) which are to be sent to persons employed by
that employer. In other words, unions are no longer required to ensure that an employer
receives sample forms which are to be sent only to the employees of other employers.

Inducing membersto takeindustrial action

135.

136.

137.

Section 227(1) of the 1992 Act provides that entitlement to votein an industrial action
ballot must be accorded equally to al union members who it is reasonable at the time
of the ballot for the union to believe will be induced to take part in the industrial action.
No other members are entitled to vote. Section 227(2) provides that these requirements
are not satisfied if “any person” who was a member at the time of the ballot and who
was denied an entitlement to vote is subsequently induced by the union to take part in
the action.

The effect of these provisionsisthat unions are free to induce new memberswho joined
the union after the ballot to take industrial action. However, they cannot induce any
members to take action if they were members at the time of the ballot but were denied
an entitlement to vote. This includes cases where members changed their job after the
ballot and became employed within the group of workers which the union is proposing
should take industrial action.

Paragraph 4 repeals section 227(2). Paragraph 8 inserts a new section 232A into the
1992 Act which defines circumstances where a union which induces a member to take
industrial action who was denied an entitlement to vote in the ballot |osesiits protection
from liability in tort. The effect of the new section is to maintain that protection for
unions which induce members to take action where they were not balloted, unless it
was reasonable at the time of the ballot for the union to believe that those members
would beinduced to take part. Thiswill enable unionsto induce members who changed
job after the ballot to take action. Paragraph 2(2) makes a consegquential change to
section 226 of the 1992 Act, which defines the circumstances where industrial action
can be regarded as having the support of a ballot.

Separate Workplace Ballots

138.

139.

Section 228 of the 1992 Act defines the circumstances where unions can hold an
aggregate ballot across two or more separate workplaces. Paragraph 5 replaces this
section with new sections 228 and 228A.

New section 228 requires a union, when balloting its members at two or more
workplaces, to hold separate ballots at each workplace unless one or more of the
following circumstances (listed in new section 228A) obtain, in which case the union
may hold an aggregate ballot if it wishes:
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e new section 228A(2) provides for an aggregate ballot to take place at those
workplaces where at least one of a union’s members is affected by the dispute.
(New subsection (5) specifies which members of a union can be categorised as
being “affected by a dispute” by reference to the definition of a “trade dispute” in
section 244 of the 1992 Act.) ;

* new section 228A(3) provides for an aggregate ballot to take place where a union
reasonably believesthat it is balloting all its members in a particular occupational
category (or categories) who are employed by one or more of the employers with
whom the union is in dispute; and

e new section 228A(4) provides for an aggregate ballot to take place where a union
reasonably believesthat it isballoting all its members who are employed by one or
more of the employers with whom the union isin dispute.

New section 228(4) provides the definition of a“workplace” for the purposes of these
new provisions.

Overtime and call-out bans

140.

Section 229(2) of the 1992 Act provides that the voting paper in an industrial action
ballot must contain either or both of two questions asking whether the voter is prepared
to take part in a“strike” or in “industrial action short of a strike”. In some cases, it has
been unclear whether overtime bans and call-out bans were strikes or industrial action
short of a strike, and court action has ensued. Recent authority has concluded that an
overtime ban is strike action. Paragraph 6(2) reverses this decision and clarifies the
status of call-out bans by defining both these forms of industrial action as “industrial
action short of a strike” for the purposes of section 229(2). Paragraph 6(4) ensures
that the definition of a “strike” as “a concerted stoppage of work”, which is given in
section 246 of the 1992 Act, does not apply to overtime bans and call-out bans for the
purposes of the law on voting papers.

The statement on voting papers

141.

Section 229(4) of the 1992 Act requires the following statement to appear on all ballot
voting papers. “If you take part in a strike or other industrial action, you may be in
breach of your contract of employment”. Paragraph 6(3) of the Schedule amends this
statement by adding words which describe the main features of the new protections
against the unfair dismissal of workerstaking industrial action contained in Schedule 5
to the Act.

Conduct of Ballot : M erchant Seamen

142.

Sections 230(2A) and 230(2B) of the 1992 Act provide for the situation where a union
is conducting an industrial action ballot among its members who are merchant seamen.
Merchant seamen are often away from home for long periods and it can be difficult for
themto participatein aballot if voting papers are sent to their home addresses. Sections
230(2A) and 230(2B) therefore require the union to ballot such members on board a
ship, or at a port where the ship is, as long as the merchant seamen are at sea, or at a
foreign port where their ship is, for the entire period of the ballot. Paragraph 7 replaces
these sections with new sections 230(2A) and 230(2B), which in effect extend these
regquirementsto cater for the case where the merchant seamen are at seaor at aforeign
port for just a part of the balloting period. These new provisions require a union, if it
is reasonably practicable, to ballot amember on board ship, or at a port where the ship
is, if:

» the member will be at sea, or at aforeign port where the ship is, for all or part of
the balloting period ; and
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e it will be convenient for the member to receive the ballot paper and to vote in this
way.

Disregard of certain minor and accidental failures

143.

The organisation of an industrial action ballot is often a complicated task and
can sometimes involve many thousands of people spread around the country and,
occasionally, abroad. However, a whole ballot can be invalidated if a union commits
small errorsin determining who is eligible to vote or if a union fails to a small extent
to send ballot papersto all those entitled to vote and to nobody else. In order to provide
greater scope for such errors to be disregarded, provided they are accidental and on
a scale which is unlikely to affect the outcome of a ballot, paragraph 9 introduces a
new section 232B into the 1992 Act defining where failures to meet the requirements
of section 227(1) (entitlement to vote in a ballot) and parts of section 230 (conduct of
aballot) can be disregarded.

Ballotsfor industrial action : period of effectiveness

144.

145.

146.

147.

Section 233 of the 1992 Act providesthat industrial action does not have the support of
aballot unlessit is called by a “specified person” and meets certain other conditions.
One of these is that action to which the call relates must take place before the ballot
ceases to be effective in accordance with section 234 of the 1992 Act. Section 234(1)
providesthat, in ordinary cases, ballots cease to be effective at the end of the period of
four weeks beginning with the date of the ballot. Section 246 of the 1992 Act provides
that where votes are cast on more than one day the “date of ballot” is the last of those

days.

Paragraph 10 provides for this period to be lengthened by up to a maximum of four
more weeks if both the union and the employer agree to an extension. The purpose
of the amendment is to avoid circumstances where a union feels obliged to organise
industrial action within the four week period before a ballot becomes ineffective, even
though the parties consider a settlement might be achieved by further negotiation.

Where the ballot has included the workers of two or more employers, the option of
agreeing an extension isto operate separately inrelation to each employer. So, if aballot
involves the workers of two employers (employer A and employer B) and employer A
agrees an extension but employer B does not, the extension would apply only in respect
of A’sworkersand not B’s.

Subsections (2) to (6) of section 234, which deal with the particular case where a court
haslifted aninjunction prohibiting aunion from calling industrial action, are unaffected.

Suspension of industrial action

148.

149.

Section 234A of the 1992 Act provides for atrade union to send a notice to a person’s
employer informing him that the union intendsto call upon all or some of hisemployees
to take industria action. The notice must be received at least seven days in advance
of the commencement of the action. The notice must specify if action is continuous or
discontinuous.

Subsection 234A(7) deals with the position where continuous industrial action which
has been authorised or endorsed by the union ceasesto be so authorised or endorsed and
islater authorised and endorsed again. It has the effect that the notice issued before the
action ceased to be authorised or endorsed does not usually cover any action pursuant
to the later authorisation or endorsement. This arrangement discourages unions from
suspending industrial action to negotiate a settlement of the dispute because, if the
negotiationsfail, action cannot resume promptly because afresh notice hasto beissued
at least seven days in advance.
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Paragraph 11(5) inserts a new subsection (7A) into section 234A which defines the
circumstances where, following a specified period in which the industrial action has
been suspended by joint agreement between the union and the employer, the action
can be resumed without the need to issue a fresh notice. The specified period of
the suspension can be extended by joint agreement. It does not change the existing
exemption whereby a union may resume industrial action which it suspended in order
to comply with acourt order or undertaking.

Section 5: Training

151.

152.

153.

Section 5 inserts new sections 70B and 70C into Chapter VA of Part | of the 1992 Act.
(Chapter VA isitself inserted into the 1992 Act by section 1 of the Act.) Under new
section 70B, if aunion isrecognised under the procedure set out in Part | of Schedule Al
tothe 1992 Act asinserted by Schedule 1 to this Act and the CA C has specified amethod
for collective bargaining under paragraph 31(3) of Schedule A1 which the employer
and union have not agreed should not be legally binding under paragraph 31(5) of the
Schedule, the employer must invite representatives of the union to a meeting to:

e consult on the employer’s policy on training;

e consult on the employer’'s plans for training in the next six months or, if the
employer setsadate for the next meeting, in the period before the next meeting; and

* report on the training undertaken since the previous meeting.

This duty applies only in respect of workers within the bargaining unit. The first such
meeting must be held within six months of the CAC imposing a method for collective
bargaining, and further meetings must be held within six months of the previous
meetings. The employer will be obliged to give to the union any information without
which it would be impeded in participating in the meeting and which it isin line with
good industria relations practice to provide. Thisis subject to certain exceptions, such
as information which would disclose the identity of individuals without their consent.
The information must be provided at least two weeks before the meeting. After the
meeting, the union has four weeksin which to make written representations (comments,
suggestions or requests) on the training matters discussed at the meeting, which the
employer must take into account.

New section 70C providesthat aunion may complain to an employment tribunal that an
employer hasfailed to fulfil the obligations under new section 70B. Thisfailure could,
for example, consist of afailure to hold meetings or to provide sufficient information
to the union in advance of ameeting. Asisusual for employment tribunals, acomplaint
should be made within three months of the alleged failure. If the tribunal upholds the
complaint, it may award compensation to each member of the bargaining unit, up to
a maximum of two weeks' pay. This award is payable to the individual workers, and
the union may not take legal action to enforce payment: a worker may take such legal
action if necessary.

Section 6: Unfair dismissal connected with recognition: interim relief

154.

This section allows an employee complaining of unfair dismissal under paragraph 161
of Schedule 1 to the Act (dismissal connected with union recognition or derecognition)
to claim interim relief.

Interimrelief is dealt with in sections 128-132 of the 1996 Act. It may be awarded by
an employment tribunal if it is applied for within seven days of the employee being
dismissed and the tribunal considersit is likely to find the dismissal unfair. The effect
of interim relief is that the employer must re-employ the worker on terms at least as
favourable as before the dismissal, and hence the employee will continue to be paid.
Theamount paid under interim relief is offset against the compensation finally awarded

33


http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/11/5
http://www.legislation.gov.uk/id/ukpga/1999/26/section/5
http://www.legislation.gov.uk/id/ukpga/1999/26/section/5
http://www.legislation.gov.uk/id/ukpga/1999/26/section/6

These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

by the tribunal. If the employer fails to re-employ the worker, the tribunal may order
the employer to pay compensation.

Leave for family reasons

Section 7 and Part | of Schedule 4: Maternity and parental leave

155.

156.

157.

158.

159.

Section 7 gives effect to Part | of Schedule 4, which provides for basic rights and
regulation-making powers relating to maternity and parental leave, replacing the
existing maternity provisionsin Part VI1I of the 1996 Act. References to new sections
and subsections in what follows are to the new sections, subsections and chapters
inserted in the 1996 Act by Part | of Schedule 4 and references to sections etc. or to
original provisionsareto the sectionsor provisionsof that Act beforethe new provisions
comeinto force.

The new provisions provide a package of maternity and parental leave rights, which
extends the existing maternity leave rights for women and introduces a new right to
parental leave for men and women. Employees will be protected from detriment or
dismissal for exercising these rights, which will be mainly enforceable through the
employment tribunals.

Part | of Schedule 4 sets out the basisfor the maternity |eave scheme which replacesthe
maternity provisions contained in Part V11 of the 1996 Act. The Act aimsto simplify
the scheme by providing a basic framework in primary legislation with details in a
single set of regulations. Some of the provisions are or will be replaced (either in the
new sections inserted in the 1996 Act or in regulations made under the new powers
whichthe Act insertsin that Act) in amended form to remove some of the complexities,
while others are re-enacted without any substantive difference.

The new provisions were developed in informal consultation with organisations which
have a particular interest in this area and then published for public consultation in
Fairness at Work. These notes set out some of the details of what the Government
currently intends to include in the regulations to be made under powers in these new
provisions. However, some of these details could change as a result of the further
consultation the Government is conducting.

The new Chapter | of the new Part VI of the 1996 Act sets out the amended rights to
maternity leave. It provides for three periods of leave:

e ordinary maternity leave of not less than 18 weeks (which replaces current rights
for al pregnant employees to 14 weeks leave);

o a least two weeks compulsory maternity leave; and

e additional maternity leave (which replacesthe current right to return to work within
29 weeks of the baby’ s birth for women who qualify).

In each case, the legidation provides the basic right or duty together with powers for
the Secretary of State to make regulations setting out detailed provisions.

New section 71: Ordinary maternity leave

160.

161.

New section 71 re-enacts the general right (in the original section 71 of the 1996 Act)
of all pregnant employees, regardless of their length of service with an employer, to a
period of maternity leave. It aso replaces provisions in sections 72 to 76 with powers
which will enable similar provisions to be made in regulations. The new provisions,
like those they replace, will implement requirements of the Pregnant Workers Directive
(Council Directive 92/85/EEC).

To distinguish it from other maternity leave periods provided for, the period of leave
provided for in this new section is called the “ordinary maternity leave’ period. As
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under the original provisions of the 1996 Act, during ordinary maternity leave the
employeewill be ableto continue to receive the normal contractual and related benefits
(including seniority and pension rights) due to her when she is working, other than
her remuneration (new subsections (4) and (5)). She will also continue to be bound by
contractual obligations such as confidentiality conditions (new subsection (4)(b)).

The Secretary of State is given powers to make regulations:

* under new subsection (1), read with new section 75(2), prescribing conditions for
qualifying for thisright. Asfor the original right to 14 weeks' leave under the 1996
Act, it isintended that the right will apply to all employees regardiess of length
of service;

e under new subsections (2) and (3)(a), for the length of ordinary maternity leave,
which must be not less than 18 weeks. The new entitlement will be to 18 weeks
leave, increased from the entitlement of 14 weeks under the previous provisions,
in line with the 18-week period for Statutory Maternity Pay (whichis dealt within
social security legislation);

» under new subsection (3)(b), which may alow employees to choose (as under the
original provisions) when they want to start maternity leave, subject to restrictions
the regulations may set. Parameters similar to those having effect under the original
provisions are likely to be set: women can choose to start maternity leave any time
from the eleventh week before the expected week of the birth; and maternity leave
starts automatically if awoman is absent from work with pregnancy related illness
in the six weeks prior to the birth, and at the latest when the baby is born; and

» under new subsection (6), specifying what counts as remuneration. It is intended
that the regulations should provide that remuneration is the monetary element of a
woman' s salary or wages.

New section 72: Compulsory mater nity leave

163.

164.

165.

166.

This new section and the regulations for which it provides replace the Maternity
(Compulsory Leave) Regulations 1994 (SI 1994/2479), which implement the health
and safety requirement in the Pregnant Workers Directive for there to be a minimum
period of two weeks around the birth during which a woman must not work. The new
provisions are intended to have similar effect to those they replace.

The new section gives the Secretary of State powers to prescribe in regulations subject
to affirmative resolution procedure the duration (subject to a minimum period of two
weeks) and timing (subject to its falling within the ordinary maternity leave period) of
the compulsory maternity leave period. It isintended that the period prescribed will be,
as now, the two weeks following the baby’s birth.

The provisions put the onus on the employer not to allow a woman to work during
the compulsory leave period and provide that any employer who contravenes this
requirement will be guilty of acriminal offence and liable to afine not exceeding level
2 on the standard scale for fines for summary offences (currently £500).

Under the original 1996 Act provisions, giving women a basic right to maternity leave
of 14 weeks, it would be possible for awoman starting her maternity leave eleven weeks
before her baby is due to run out of leave if the baby was born late. In such a situation
the current compulsory maternity leave rule ensures that her maternity leave continues
for two weeksfollowing the birth. With theincrease in maternity leave entitlement from
14 weeks to 18 weeks, it is more difficult to envisage such a situation occurring, but
nevertheless, if it did, the regulations would provide that the ordinary maternity leave
period lasted until the end of the compulsory leave period.
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New section 73: Additional maternity leave

167.

168.

169.

This new section and the regulations under it will replace sections 79-84 of the 1996
Act (which provide for an extended period of maternity absence for those with two
years service). Thenew section confersaright to aperiod of additional maternity leave,
as distinct from ordinary maternity leave, for which employees who satisfy certain
conditions will qualify. While the provisions this replaces are silent on whether there
is a contract of employment during maternity absence, this provision makes it clear
that the contract continues by conferring a right to leave rather than a right to return
and, under new subsection (4), by providing that terms and conditions of employment
(other than those relating to remuneration, as for ordinary maternity leave) continue to
apply to any extent set out in the regulations. The Government’s current intention is
that the conditions of employment which are always appropriate during an employment
relationship, whether or not theindividual isactually working, should continue to apply
— such as conditions of confidentiality and mutual trust and confidence. Under new
subsection (7) the Government intends to ensure that employees' rights relating to
seniority etc. will be suspended during the leave and not lost (subject to the provisions
of the Socia Security Act 1989 which provide for pension rightsto continue during any
paid maternity leave). Under the provisions in Chapter | of Part X1V of the 1996 Act,
the period of leave will count as continuous service for the purposes of determining
eligibility for rights under that Act. However, the intention isthat in general employers
will be free to decide whether or not other terms and conditions will continue during
the period of leave.

New subsections (4)(c) and (7) provide for regulations to determine the kind of job
to which awoman is entitled to return and the rights she will have and the terms and
conditions to which she will be subject when she returns. The intention is to include
the flexibility provided under the original 1996 Act provisions for employers to offer
suitable alternative work whereit is not reasonably practicabl e to take the woman back
in her old job.

e Section 235 of the 1996 Act defines jab, in relation to an employee, as the nature
of the work which he is employed to do in accordance with his contract and the
capacity and place in which heis so employed

Aswell as the terms which are to apply during this |eave, the new section 73 gives the
Secretary of State powers to prescribe in regulations:

» under new subsection (1), taken with new section 75(2), who qualifies for this
additional right. It is intended that employees with one year's service with their
employer will qualify for additional maternity leave, in contrast to the two years
service required for the previous right to maternity absence; and

e under new subsections (2) and (3), the duration and timing of additional maternity
leave. The additional maternity leave period is intended to be the period which
follows on immediately after the end of the 18 weeks ordinary maternity leave
period and which ends twenty-nine weeks after the birth of the baby. Effectively,
this period mirrors the maternity absence period in the previous provisions. As
under those provisions, women entitled to additional maternity leave will be able
to take atotal of about 40 weeks maternity leave, but more women will benefit
from this entitlement because of the shorter qualifying period.

New section 74: Redundancy and dismissal

170.

Under this new section the Secretary of State may make provision in regul ations about
the treatment of an employee at any stage during maternity leave when a redundancy
situation occurs. It is intended that the regulations will have the same effect as the
provisions in the original sections 77 and 81 of the 1996 Act, under which women on
maternity leave or returning to work must be offered alternative employment where the
employer has asuitable available vacancy, thus ensuring that protection of women who
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are on maternity leave when thereis aredundancy situation is not reduced. The general
referenceto dismissal other than redundancy isneeded so that theright to return to work
can be disapplied where the woman is dismissed during maternity leave (which will be
automatically unfair if thisis for reasons relating to pregnancy or maternity - see new
section 99 inserted by paragraph 18 of Part 111 of the Schedule - but could be fair, for
example, if it related to conduct occurring prior to maternity leave).

New section 74(4) provides power for the regulations to replicate provisions in the
original section 96(2) of the 1996 Act, which in effect provide that employers with
five or fewer employees do not have to take a woman back after the longer period of
maternity absenceiif it is not reasonably practicable for them to offer her either her old
job or asuitable aternative.

New section 75: Sections 71 to 73: supplemental

172.

This new section further prescribes the scope of the powers conferred in the previous
new sections for the Secretary of State to make regulations in respect of ordinary
maternity leave, compul sory maternity leave and additional maternity leave. Subsection
(1) providesthat the regulations may:

e (paragraph (a)): set out notice and evidential requirements and procedures to be
followed. It is intended that an employee will be required to notify the employer
of her pregnancy and the week the child is expected to be born, and if requested
produce medical confirmation. Under the previous provisions, there are a number
of different notification procedures required before maternity leave, after the birth
(if required by the employer) and before return to work. This power isintended to
be used to rationalise and standardise naotice requirements where possible;

* (paragraphs (b) and (c)): set out what happens if the notice requirements or
procedures are not followed, or if either the employee or (if any notification
requirements were placed on the employer) the employer fail to do what they
have notified they will do. Under the original provisions a woman can lose her
right to return to work if she fails to meet any of the procedural requirements,
even where the employer is clear about the woman's intentions, or if she cannot
return to work on a date she has notified, for example because of sickness. Some
respondents to Fairness at Work argued that losing one's right to return to work
was a disproportionate penalty for atechnical infringement of the procedures. This
provision would allow smaller penalties to be stipulated, for example the start or
finishing date for maternity leave could be postponed until the required notice was
served. Again, further consultation will inform how this power is to be used;

* (paragraph (d)): set out what happens where the woman has a contractual as
well as statutory right to maternity leave. This would enable reintroduction of the
provisions in the original sections 78 and 85 of the 1996 Act, which alow the
woman to choose whichever of her contractual or statutory rights is better in a
particular respect;

e (paragraph (€)): make consequential changes to the provisions which set out how
to calculate ‘a week’s pay’ under the 1996 Act for the purposes of redundancy
payments and compensation for unfair dismissal. This will enable the regulations
to ensure that redundancy payments and compensation are based on an employees
normal pay rather than any pay she received while on maternity leave;

» (paragraph (f)): make consequential anendments; and

» (paragraph (g)): make different provision for different cases or circumstances, this
isanormal provision allowing some flexibility, and may be used, for example, to
cover the situation where a late birth necessitates the extension of maternity leave
(see under new section 72 above).
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Part VIII, Chapter |1: Parental Leave

173.

Part | of Schedule 4 sets out the basis for the parental leave scheme which will be
inserted into the 1996 Act as a new Chapter Il of Part VIII, following on from the
maternity leave provisions. The new rights to parental leave implement requirements
of the Parental L eave Directive (Council Directive 96/34/EC), which was applied to the
UK by Council Directive 97/75/EC.

New section 76: Entitlement to parental leave

174.

This new section provides that the Secretary of State must make regulations entitling
a parent to a minimum of three months' leave in order to care for a child, providing
qualifying conditions as set out in the regulations are satisfied. The new section gives
the Secretary of State powersto prescribe in regulations:

e (subsection (1)(a)): the qualifying period of employment: it is intended that the
regulations will provide for a one year qualifying period for the right to parental
leave, the maximum period allowed under the Directive;

e (subsection (1)(b)): who qualifies in terms of whether they have or will have
responsibility for a child;

e (subsection (2)(a)): the extent of an employee's entitlement to parental leave in
respect of a child. This will enable the regulations to specify the length of leave,
which under subsection (3) must not be |less than three months, the minimum period
required by the Parental Leave Directive;

e (subsections (2)(b) and (4)): when parental leave may be taken. This will enable
the regulations to set the maximum age of a child in respect of whom parental
leave may be taken (which could be below 8 years, the upper limit specified in the
Parental Leave Directive). The regulations will also be able to make appropriate
provisionsfor adoptive parents, who may adopt older children or need leave before
formal adoption takes place; and

*  (subsection (5)): further details, including circumstances in which employers may
postpone leave and flexibility to specify time limits and minimum and maximum
periods of absence. Factors which might count towards a decision by the employer
to postpone the taking of leave by an employee could include apeak business period
or a peak absence period, the level of the employee’s skill and responsibility, or
the difficulty in finding a short term replacement or covering the absence by other
means. The regulations could include limits on the number of times or length of
timefor which leave could be postponed; some of the key optionsfor consideration
on timing are whether parental leave should be required to be taken as a single
block, or in blocks of minimum or maximum length, or at specified times (e.g. with
aproportion to be taken within the child sfirst year).

New section 77: Rightsduring and after parental leave

175.

As for additional maternity leave (see under new section 73 above), the employment
contract will continuein existence during parental |eave and the terms and conditions of
employment, other than those relating to remuneration, continue to apply to any extent
set out in the regulations. Also, as for additional maternity leave, the Government’s
current intention isthat, while employeeswill not |ose seniority while on parental leave
and both they and their employer will continue to be bound by duties of confidentiality
and trust etc., employers should be free in general to decide what, if any, other terms
and conditions will apply during parental leave.

New section 78: Special cases

176.

This section enables the regulations to make special provision:
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(subsections (1) and (2)): about redundancy and dismissal. This will enable the
regulations to specify, for example, what happens if the job disappears because of
redundancy or the employee is dismissed for reasons not connected with parental
leave;

(subsections (3) and (4)): providing for the option of part-time working over a
longer period, perhaps limited to particular circumstances,

(subsection (5)): providing for transfer of parental leave in specified circumstances.
TheParental Leave Directive saysthat, in principle, leave should not betransferable
from one parent to another. Regulations could however allow for thisif there were
appropriate exceptional circumstances; and

(subsection (7)): providing for collective or workforce agreements to have effect
in place of specified provisions in the regulations. In order to ensure that there is
no doubt about which employees have what rights, and that they will be able to
enforcetheir rights, thisapplies only wherethe agreementsareincorporated into the
individual’s contract of employment. These provisionswill be enforceabl e through
the employment tribunals.

New section 79: Supplemental

177.

178.

This new section makes supplementary provision as to the scope of the Secretary
of State's regulation-making powers. Further consultation will inform how these
additional provisionswill be used, but some possibilities are set out below. They enable
the Secretary of State:

(subsections (1)(a), (b) and (c)): to set out procedures to be followed, notices
and evidence required, and records to be kept by employers and employees in
relation to a period of parental leave. For example, the regulations could specify
that employees must:

— give notice of a specified length,
— givewritten notice, and

— provide evidence of entitlement,
and that employers must:

— respond within a specified time, and
— givereasons for postponement or refusal;

(subsections (1)(d) and (e)): to specify the consequences of failure to comply with
these provisions;

(subsection (1)(f)): asfor maternity leave, to enable employeesto chooseto exercise
contractua rights, where these are better;

(subsection (1)(g)): to make consequential amendments; and

(subsection (1)(h)): to make different provision for different cases or circumstances
(additional flexibility, as under the maternity leave provisions - see new
section 75(1)(g)). This would enable different provision to be made, for example,
in relation to adopted children.

New subsection (2) is a technical measure enabling (as for maternity leave under new
section 75(1)(e)) provisionsin the 1996 Act concerned with the calculation of aweek’s
pay to be modified to ensure, for example, that employees' entitlement to redundancy
pay is not reduced because they were on parental leave on the calculation date for that
payment.

39



These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

179.  New subsection (3) provides additional powersto ensure the regulations can make any
other provision which may be necessary or expedient to implement the EC Parental
Leave Directive or to deal with the UK’s obligations under the Directive. This power
ensures that a single set of regulations can be made covering all provisions on parental
leave.

New section 80: Complaint to employment tribunal

180.  This new section provides for employees to complain to an employment tribunal that
their employer has unreasonably postponed their |eave or obstructed their taking it (for
example, by disputing that they qualify for the right). The remedies - a declaration and
compensation - are in line with existing remedies in the 1996 Act (for example, under
section 51, in relation to time off for public duties), and the new right to time off for
dependants (new section 57B, see below).

Section 8 and Part 11 of Schedule 4: Time off for dependants

181. Thissectionand Part Il of Schedule4 insert new provisions after section 57 of the 1996
Act giving employees the right to take a reasonable amount of unpaid time off work
to dea with specific matters affecting a dependant. This implements the part of the
Parental Leave Directive not implemented by the parental leave provisions.

New section 57A: Right to time off for dependants
182.  Under new section 57A(1) the employee has the right to time off:

* (paragraphs (a) and (b)) to help when a dependant fallsill, gives birth or isinjured
(including, under subsection (6), mental illness or injury);

e (paragraph (c)) when a dependant dies;

e (paragraph (d)) to cope when the arrangements for caring for a dependant
unexpectedly break down; or

» (paragraph (e)) to deal with an unexpected incident involving a dependent child
during school hours, or on a school trip or in other circumstances when the school
has responsibility for the child.

183.  Subsection (2) providesthat theright only appliesif the employee, as soon asreasonably
practicable, tells the employer why he or she is absent and (unless the employee is
aready back at work) for how long the absenceislikely to last.

184.  Subsection (3) defines‘ dependant’ asthe employee’ s parent, wife, husband or child, or
someone who lives with the employee as part of the family, other than an employee or
tenant etc. (This definition is taken from section 62(3)(c) of the Family Law Act 1996
and would include, for example, partners or elderly relatives living with the family).
Subsections (4) and (5) provide that the dependant can also be someone who relies on
the employee in the particular circumstances of an illness, accident or disruption of
normal care arrangements.

New section 57B: Complaint to employment tribunal

185.  This new section provides for enforcement through employment tribunals, following
the precedent set in existing provisions conferring rights to time off (see, for example,
sections 51 and 57 of the 1996 Act: complaints relating to time off for public duties
or ante-natal care). As is usua for complaints to employment tribunals, a complaint
must normally be made within three months. Where it is well-founded the tribunal is
required to make a declaration to that effect, and may award compensation at a level
which takes into account both the employer’ s fault and the employee’s loss.
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Section 9 and Part 111 of Schedule 4: Consequential amendments

186.

187.

188.

189.

190.

Section 9 gives effect to Part |1l of Schedule 4, which sets out changes to current
legislation resulting from the provisions relating to maternity leave, parental leave
and time off to deal with matters concerning dependants. Most of these are technical
consequential changes, but the Schedule also confers aright not to suffer detriment for
reasons connected with maternity, parental leave or time off and makes dismissal for
any such reasons automatically unfair.

The latter provisions in part implement requirements of the Parental Leave Directive,
and fulfil proposalsin Fairness at Work; and in part replace the original provisionsin
the 1996 Act. As with the other family rights, these provisions will be developed in
regulations. It isintended that all the rights and protections to be covered together in a
single set of regulations. References to paragraphs in the following are to paragraphs
of Part 111 of Schedule 4.

Paragraph 10 inserts a new section 47C into the 1996 Act giving employees the right
not to suffer detriment (i.e. unfavourable treatment) for reasons, to be set out in detail in
regulations, relating to pregnancy, maternity, parental leave or time off for dependants,
including matters connected with collective or workforce agreements on parental leave.
While legislation already provides the right not to be dismissed for reasons relating to
pregnancy and maternity, under the original 1996 Act provisions there is no explicit
right not to suffer detriment for such reasons. In practice, however, unfavourable
treatment on these grounds will almost always be unlawful sex discrimination, so
including pregnancy and maternity in this provision isto bring the maternity provisions
in line with those on parental leave and time off for domestic incidents, rather than to
create what is a significant additional right in itself. The new right follows the same
lines as existing rights not to suffer detriment in Part V of the 1996 Act.

Paragraph 18 replaces section 99, which makes it automatically unfair to dismiss a
women for reasons connected with pregnancy or maternity, with a power to make
similar but wider provisionsrelating also to parental |eave, time off for dependants and
related collective or workforce agreements.

Paragraph 46 amends the order-making powers in the 1996 Act to provide that the
regulations on maternity and parental leave are made under the affirmative procedure,
requiring a debate in both Houses of Parliament.

Sections 10-15 : Right to be accompanied in disciplinary and grievance hearings

191

192.

The ACAS Code of Practice No 1 on “Disciplinary Practice and Procedures in
Employment” states that disciplinary procedures should “give individuals the right to
be accompanied by atrade union representative or by afellow employee of their choice”
at disciplinary interviews. The Code hasno legal force but it must be taken into account
by Employment Tribunalswhere it appearsto berelevant. In practice, any failure by an
employer to allow aworker to be accompani ed can count against an employer intribunal
hearings and can result in aruling that the dismissal was unfair. There is no statutory
obligation to put in place disciplinary or grievance procedures although section 3 of the
1996 Act does oblige employers with 20 or more employeesto inform their employees
of disciplinary rules, the name of a person to whom they can apply for redress of any
grievance and the manner in which any such application should be made.

Section 10 createsastatutory right for aworker to be accompanied by afellow worker or
trade union official of his choice during grievance and disciplinary procedures. Section
11 provides a remedy for individuals following a failure to comply with the right to
accompaniment. Section 12 provides a right not to be subject to any detriment as an
individual on the grounds of having sought to exercise the right to accompaniment.
Section 13 provides definitions for some of the terms used in sections 10 to 13. Section
14 places restrictions on contracting out of the section 10-13 provisions and provides
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for conciliated settlement of tribunal claims. Section 15 excludes national security
employees from the rights conferred by sections 10-13.

The Act does not place aduty on trade union officials or fellow employees to perform
the role as the accompanying individual. Nor doesit place any additional requirements
on employers to establish disciplinary or grievance procedures where none currently
exists.

Section 10(1) provides that the right applies when aworker is invited by his employer
to attend a disciplinary or grievance hearing and makes a reasonable request to be
accompanied thereto. Section 10(2) states that the right extends to accompaniment by
a single individual of the worker’s choice who shall have permission to address the
hearing and to confer with the worker during the hearing but shall not be permitted to
answer questions on behalf of the worker. Section 10(3) describes the individuals who
may act as the accompanying person:

e atrade union official employed by the union (full time officials will fal into this
category);

» atrade union official not employed by the union (eg alay official) who has been
reasonably certified inwriting by hisor her union ashaving had experience of acting
asan accompanying person or as having received trained in performing thisrole; or

» afellow worker currently employed by the same employer.

Sections 10(4) and (5) provide that a worker may propose an aternative time for the
hearing if his chosen companion is unavailable to accompany him at the time of the
hearing proposed by the employer. The employer is bound to accept the alternative
time provided that it is reasonable and is no more than five working days after the
date originally proposed by the employer. Section 10(6) provides that an employer
must permit aworker time off to accompany afellow worker and section 10(7) hasthe
effect that such time off should be paid. (This entitlement to paid absence is defined
by reference to the existing sections of the 1992 Act which specify an employer’'s
obligations to provide paid time off to the officials of recognised trade unions when
carrying out their trade union duties.)

Section 11 provides for a right for individuals to apply to an employment tribunal
to remedy an employer’s failure, or threat to fal, to comply with the right to
accompaniment; subsection (2) provides the time limit for bringing such a complaint
to a tribunal; and subsection (3) provides a remedy for a successful complaint under
the section of compensation up to a maximum of two weeks pay. Subsection (4)
determines the basis for calculation of a “week’s pay” in these circumstances. Under
subsection (5), the calculation of aweek’s pay is subject to an upper limit provided for
by section 227(1) of the 1996 Act. Under subsection (6), where the claim is part of a
claimfor unfair dismissal, no compensation will be availablefor aclaimin respect of the
right to accompaniment if it is part of aclaim for unfair dismissal and the tribunal makes
asupplementary award of compensation for the dismissal under section 127A(2) of the
1996 Act because the employer provided a procedure for appealing against dismissal
but prevented the complainant from using it.

Section 12(1) provides that the worker has the right not to be subject to any detriment
by any act, or deliberate failure to act by his employer, on the grounds that he sought to
exercise the right to be accompanied or sought to accompany a worker in accordance
with section 10. It expressly provides that accompanying workers have rights whether
or not they share the same employer as the worker seeking accompaniment. The effect
of subsection (2) is that existing provisions permitting a worker to complain to an
employment tribunal that he has been subject to detriment on the grounds defined by
sections 44-47 of the 1996 Act are to apply on contravention of subsection (1). This
means that the employer will be placed under an obligation to show the ground for
which he acted (or failed to act) detrimentally. The effect of subsection (3) is that

42


http://www.legislation.gov.uk/id/ukpga/1999/26/section/10/1
http://www.legislation.gov.uk/id/ukpga/1999/26/section/10/2
http://www.legislation.gov.uk/id/ukpga/1999/26/section/10/3
http://www.legislation.gov.uk/id/ukpga/1999/26/section/10/4
http://www.legislation.gov.uk/id/ukpga/1999/26/section/5
http://www.legislation.gov.uk/id/ukpga/1999/26/section/10/6
http://www.legislation.gov.uk/id/ukpga/1999/26/section/10/7
http://www.legislation.gov.uk/id/ukpga/1999/26/section/11
http://www.legislation.gov.uk/id/ukpga/1999/26/section/12/1
http://www.legislation.gov.uk/id/ukpga/1999/26/section/15/2
http://www.legislation.gov.uk/id/ukpga/1999/26/section/15/3

198.

199.

200.

These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

where aworker is dismissed because he exercised or sought to exercise hisrights under
section 10, or accompani ed another in accordance with that section (or sought to do so),
the dismissal will be automatically unfair. Subsection (4) providesthat subsection (3) is
not subject to any age limit or qualifying period. Subsection (5) extends the availability
of interim relief, provided for by sections 128 to 132 of the 1996 Act, to dismissals
for exercising or seeking to exercise the right to be accompanied or to accompany.
Subsection (6) provides that references to an “employee” in relevant parts of the 1996
Act are to be taken as references to a“worker”.

Section 13(1) defines“worker” for the purposes of these rights. The definition includes
agency workers (defined in subsection (2)); home workers (defined in subsection (3));
persons in Crown employment (except members of the naval, military, air or reserve
forces of the Crown); and relevant members of House of Lords or House of Commons
staff. In the case of an agency worker, either the agent or the principal is deemed to be
the employer. In the case of ahome worker, the employer is deemed to be a person who
contracts for work from a home worker. Subsection (4) defines “disciplinary hearing”
for the purposes of section 10 as one which could result either in (a) an employer
administering aformal warning to aworker; or (b) an employer taking some other action
against him; or (c) the confirmation of a warning issued or other action taken. (This
third category isintended to cover appeal hearings where a sanction might be endorsed
or removed.) Subsection (5) defines a grievance hearing for the purposes of section 10
as a hearing which concerns the performance of a duty by the employer in relation to
aworker. Subsection (6) sets out the definition of “working day” for the purposes of
ascertaining whether workers have suggested an alternative date for a hearing within
the time limit of five working days.

Section 14 prohibits individuals from opting out of the provisions or from waiving
their right to bring tribunal proceedings under sections 10-13, and makes available
conciliation procedures. Section 14(a) applies certain provisions of section 203 of the
1996 Act to sections 10-13. This has the effect that any provision in a contract of
employment or other agreement is void to the extent that it would exclude or limit the
effect of the rights conferred by sections 10-13 or prevents a worker complaining of a
breach of the rights. The only exceptions are settlements of tribunal cases made with
the assistance of an ACAS conciliation officer under section 18 of the Employment
Tribunals Act 1996 and legally binding compromise agreements to settle tribunal
cases which comply with section 203(3). Section 14(b) applies certain provisions of
section 18 of the Employment Tribunals Act 1996 to rights under sections 10-13. This
providesthat ACAS conciliation officers have aduty to attempt to promote a settlement
of tribunal cases relating to those rights proceedings

Section 15 exempts members of the Security Service, Secret Intelligence Service and
the Government Communications Headquarters from the rights conferred by sections
10-13.

Section 16 and Schedule 5: Unfair dismissal of striking workers

201.

Employees who take industrial action are in breach of their contracts of employment
and can be lawfully dismissed. However, the law currently specifies the following
exceptions to that rule where employees so dismissed have grounds to apply to
employment tribunals for unfair dismissal:

* under section 237 of the 1992 Act, an employee has no right to complain of unfair
dismissal if at the time of dismissal heistaking part in unofficial industrial action,
unless it is shown that the reason or principa reason for dismissal or selection
for dismissal was one of those specified in sections 99(1) to (3), 100, 101A(d),
103 or 103A of the 1996 Act (dismissal in maternity, health and safety, employee
representative and protected disclosure cases); and

e under section 238 of the 1992 Act, an employee who takes official strike or other
industrial action has aright to complain of unfair dismissal if one or more relevant
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employees of the same employer have not been dismissed, or if another employee
has been offered re-engagement within three months of dismissal and that the
complainant has not been offered re-engagement. In other words, an employee hasa
right to complain of unfair dismissal if the employer dismissesselectively (although
such selective dismissal isnot in itself aground for unfair dismissal proceedings).

Section 16 gives effect to Schedule 5, which allows employees who take or have taken
industrial action to complain of unfair dismissal in specified, additional circumstances,
in line with the Government’s proposal in Chapter 4 of Fairness at Work to extend the
protection of those who take lawfully organised official industrial action. It does this
by inserting a new section 238A after section 238 of the 1992 Act. The new provisions
do not apply to unofficial industrial action, which is dealt with in section 237 of the
1992 Act.

New section 238A has the effect that an employee who takes part in “protected”
industrial action, and to whom one of the following circumstances applies, will be
regarded as having been unfairly dismissed. The circumstances are:

e if thedismissal takes place within a period of eight weeks beginning with the first
day on which any employee involved in the industrial action took such action,
whether or nor at the date of dismissal the employeeisstill engaged in such action;

» if the dismissal takes place after the period of eight weeks has elapsed, but the
employee had ceased industria action before the eight week period ended; or

» if theemployee hasfailed to end the industrial action before the eight week period
elapsed and the employer hasnot followed all reasonable procedural stepsto resolve
the dispute.

“Protected” industrial action refersto action which the employeeisinduced to commit
by his union, provided that the union’ s action in doing so is protected under section 219
of the Act from liability in proceedings in tort for inducement to break, or interfere,
with contracts.

New section 238A(6) sets out the following factors which the tribunal should
particul arly take into account when assessing whether employers have taken reasonable
procedural steps to resolve the dispute:

» whether the employer or the union had followed agreed procedures to resolve the
dispute;

» whether the employer or the union had offered or agreed to commence or re-open
negotiations after action had begun; and

* whether the employer or the union had unreasonably refused to involve a third
party (in practice thisis likely to be ACAS) in helping resolve the dispute through
conciliation or mediation. (Mediators are third parties who make non-binding
recommendationsto help resolve disputes. In contrast, arbitrators can make binding
recommendations. For the purposes of new section 238A, mediators must confine
their recommendations to procedural matters only.)

New section 238A(7) hasthe effect that in judging whether an employer had taken such
“reasonable steps’ the tribunal should not become involved in judging the merits of
the dispute.

New section 238A(8) deals with circumstances where a union repudiates industrial
action during the course of the dispute, thereby changing the status of the industrial
actionfromofficial to unofficial. It providesthat if employees continueto takeindustrial
action beyond the day following the union’ srepudiation, then they losetheir entitlement
to bring an action for unfair dismissal under the section. So, for example, if the union
repudiated the action on aMonday, the entitlement would be lost if the employees took
action on or after the following Wednesday .
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Paragraph 4 of the Schedule extends the existing coverage of section 239 of the 1992
Act, which deals with supplementary provisions relating to unfair dismissal, to ensure
that the new rights under new section 238A areto be construed as one with Part X of the
1996 Act (unfair dismissals). However, unlike the general position under Part X of that
Act, employees are not to berequired to satisfy any condition of length of service; nor is
thereto be any upper agelimit in order to qualify for the new right to bring acomplaint.

Sub-paragraph (5) has the effect that tribunals may consider applications for unfair
dismissal under new section 238A while industrial action is still proceeding, but may
not consider applications for re-instatement or re-engagement until the end of the
dispute. It also alows provision to be made by regulations under section 7 of the
Employment Tribunals Act 1996 to requiretribunal sto carry out pre-hearing reviewsin
specified circumstances, and to enable or require tribunal s to adjourn cases in specified
circumstances. It isenvisaged that this power will be used to require pre-hearing reviews
in all cases where the grounds for the claim fall under new section 238A and to require
tribunals to adjourn such proceedings where they become aware that the courts are
considering actions brought by the employer or others challenging the legitimacy of the
union’s organisation of the industrial action in question.

Paragraph 5 makes consequential amendments to section 105 of the 1996 Act,
regarding the right not to be unfairly dismissed by means of selective redundancy, to
take account of the new rights under new section 238A. The amended section 105
ensures that an employee cannot be fairly dismissed by selective redundancy if heis
selected for areason mentioned in new section 238A(2).

Section 17: Collective agreements. detriment and dismissal

210.

This section provides powers for the Secretary of State to make regulations subject to
the affirmative resolution procedure to protect workers from detriment and dismissal
arising from arefusal to enter into aindividual contract which includes terms different
fromthosein acollective agreement which would otherwise apply. Subsection (4) limits
what is to be taken as constituting a detriment for the purposes of this section. The
Government intends to consult on draft regulations before they are made.

» Collective agreement is defined in section 178 of the 1992 Act as any agreement
or arrangement made by or on behalf of one or more trade unions and one or more
employers or employers organisations and relating to one or more of (a) terms
and conditions of employment, or the physical conditionsin which any workersare
required to work; (b) engagement or non-engagement, or termination or suspension
of employment or the duties of employment, of one or more workers; (c) allocation
of work or the duties of employment between workers or groups of workers; (d)
matters of discipline; (e) a workers membership or non-membership of a trade
union; (f) facilitiesfor officialsof trade unions; and (g) machinery for negotiation or
consultation, and other procedures, relating to any of the above matters, including
therecognition by employersor employers' associationsof theright of atrade union
to represent workers in such negotiation or consultation or in the carrying out of
such procedures.

Section 18: Agreement to exclude dismissal rights

211.

Section 197(1) of the 1996 Act currently provides that workers on fixed-term contracts
lasting one year or more may, by written agreement before their contract expires,
waive their rights to claim unfair dismissal arising from afailure to renew the contract
(dismissal for these purposesincludesfailureto renew the contract). Thisisan exception
to the usual position whereby, for their own protection, employees are not able to
waive statutory employment rights. Section 197(2) provides that this waiver provision
does not prevent a shop or betting worker from claiming unfair dismissal rights
where the reason for the dismissal is refusal to work on Sundays. Dismissal for that
reason is regarded as automatically unfair under the 1996 Act. Section 18(1) repeals
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section 197(1) so as to remove the ability of anyone on fixed term contracts to waive
unfair dismissal rights, and also repeals section 197(2), which is therefore no longer
necessary.

Subsection (2) makes consequential amendments to provisions in the 1996 Act which
deal with employees' rights not to suffer detriment for other specified reasons for
which dismissal is also regarded as automatically unfair. Like section 197(2), these
provisions provide aremedy where employees are dismissed for these specified reasons
but have waived their rights to claim unfair dismissal. Rather than disapplying the
waiver asin section 197(2), these provisions enable workers to complain of detriment
in these circumstances to an employment tribunal, although detriment otherwise does
not include dismissal. Once section 197(1) is repealed, these special provisions will
become unnecessary since workers will not be able to waive their right to complain of
unfair dismissal, and subsection (2) repeals them.

The reasons for which dismissal is regarded as automatically unfair and to which
subsection (2) applies are reasons connected with the worker’s actions in relation
to hedth and safety (section 44); as a trustee of an occupational pension scheme
(section 46); as an employee representative (section 47); in exercising the right to take
time off for study or training (section 47A); or in making a protected disclosure within
the meaning of the Public Interest Disclosure Act 1998 (section 47B).

Subsections (3), (4) and (5) make equivalent consequential amendments to similar
provisions on detriment in respect of working time in section 45A of the 1996 Act,
in section 23(4) of the National Minimum Wage Act 1998 and in paragraph 1 of
Schedule 3 to the Tax Credits Act 1999.

Subsection (6) provides that unfair dismissal waivers do not deprive employees of
a remedy if their fixed term contracts are not renewed on grounds of pregnancy or
maternity or because they have asserted a statutory employment right. Dismissal for
these reasons is regarded as automatically unfair under the 1996 Act, but employees
who are dismissed for them have not previously been provided with a remedy where
they are working under fixed term contracts and have agreed to waive unfair dismissal
rights. Itisintended that subsection (6) should comeinto forcein advance of subsections
(2) to (5). Although once subsection (1) comes into force section 197(1) of the 1996
Act will be repealed, and no employee will be able to waive unfair dismissal rights,
subsection (6) will ensure that employees whose waivers were agreed before the repeal
takes effect will have aremedy if they are dismissed for these reasons.

Sections 19-21: Part-time work

215.

216.

Section 19 requires the Secretary of State to make regulations to ensure that part-time
workers receive no less favourable treatment than full-time workers, as provided in
the EU Directive on Part-Time Work (Council Directive 97/81/EC). The Directive
was brought forward under the Agreement on Social Policy to adopt as Community
law a Framework Agreement between the European social partners. (These are three
federations consisting of national organisations representing respectively employers,
trade unions and companies with public ownership or public interest in each Member
State. The CBI and TUC are both members of their appropriate groups.) It aims to
remove discrimination against part-timers and improve the quality of part-time work.
In Chapter 5 of Fairness at Work, the Government welcomed the Directive and said it
would implement the Directive before April 2000. This provision gives the Secretary
of State the powers to ensure that all aspects of the Directive and the Framework
Agreement are fully implemented, together with related matters.

This power is necessary because Directives which implement Framework Agreements
cannot, by the terms of the Agreement on Socia Policy (now incorporated into the
Treaty of Amsterdam), cover pay. However, in relation to part-timers, the Government
believes pay should be covered at the same time as other employment conditions.
The powers under the European Communities Act 1972 which are usually used to
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implement EU Directives are not sufficiently wide to go beyond the scope of the
Directive in thisway, so the section provides powers to do this.

The regulations will primarily address |ess favourable trestment in non-statutory terms
and conditions, as statutory employment rights in the UK do not treat part timers
less favourably than their full-time equivalents. The powers are widely drawn and the
Government intends to consult fully on how they should be used, by discussing with
interested parties and publishing draft regulations for comment. Section 42 provides
that the regulations will be subject to the affirmative resolution procedure.

Section 19(2) provides power to specify in the regulations definitions of part-time and
full-time workers. Thereis currently no standard definition of either in UK law, and it
is envisaged that whatever is provided in the regulationsin this respect will operate, in
effect, asadefault provision. Thisis because appropriate definitions may vary between
employersor between different sectorsof industry; and under section 19(3)(g) provision
may be made whereby employers and workers will be able to reach agreement, for
example in a collective or workforce agreement, as to what for them constitutes full
and part time employment for the purposes of the regulations.

An issue for consultation would be whether there are circumstances which need to be
specified under section 19(2)(c) as giving rise to less favourable or equal treatment in
order to remove doubt and prevent unnecessary litigation. Section 19(2)(d) provides
power to exclude specifically certain classes of worker who would otherwise be
covered by the definition. One possibility would be casual workers, which the Directive
allows to be excluded in specified circumstances. Again, this would be a matter for
consultation.

Section 19(3)(a) allows the Secretary of State to specify that any disputes arising out
of this legislation may only be heard at employment tribunals, and that appeals will
go to the Employment Appeal Tribunal. The Government intends that this will be the
normal route for disputes.

Sections 19(3)(b) and (3)(c) provide power for the Secretary of State to create criminal
offences. If it is exercised, the use of this power, which will be subject to consultation,
islikely to be strictly limited. Section 19(5) makesit clear that any offences so created
will only be for summary trial, and the penalty will be limited to a fine, of up to level
5 on the standard scale (currently £5,000). An existing example of such an offenceis
in section 57(4) of the Disability Discrimination Act 1995, which makesit an offence,
punishable by afine, knowingly or recklessly to make afalse or misleading statement
which causes another person to do something which that Act renders unlawful.

Section 19(3)(e) would allow the regulations to set up a procedure which would enable
those who consider that they may have suffered less favourable treatment to require
information from their employer (for example, written reasons, or other information)
in order in particular to enable them to decide whether or not to proceed with aclaim.

The social partners intended aspects of the Framework Agreement to be adaptable
to the specific conditions of sectors of the economy or individual companies. The
Government wishesto keep thisflexibility in these regulations. Section 19(3)(g) allows
the Secretary of State to set out the extent of that flexibility in the regulations, along
with the circumstances in which different provision can be agreed. For example, the
regulations could provide that different provisions could be agreed through collective
or workforce agreements.

Section 19(4) gives power to make whatever provision (in addition to those provided
for under subsections (2) and (3)) may be necessary to implement the Directive or the
Framework Agreement, or to cover other matters (such as pay) in the same way.

Section 20 providesfor the Secretary of State to issue Codes of Practice relating to part-
time work. Thiswill enable implementation of Clause 5 of the Framework Agreement,
which does not impose any legal obligations on Member States or employers, but
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provides (amongst other things) for the encouragement of more and better quality part-
time jobs by setting out principles which employers should seek to adopt. As with
other statutory Codes of Practice, breach of such a Code would not initself giveriseto
proceedings but the provisions of such a Code may be taken into account by atribunal
if it considersit to be relevant.

A Code of Practice may deal with matters specific to the UK labour market which will
help improve opportunitiesfor and treatment of part-timers. For example, it may include
factors to be considered in deciding whether a job can be done part-time; examples
of ways to encourage part-time work at senior levels in a company; and advice on
informing workers of available part-time opportunities. The Government has made a
commitment to consult widely on this Code.

Section 21 sets out the procedure by which the Secretary of State can issue or revise a
Code. The Secretary of State must consult on any draft Code or revision, and take any
responses into account before introducing the Code to Parliament. The draft Code or
revision must be laid before both Houses of Parliament, and both Houses must resolve
to approve the draft before the Secretary of State can issue the Code.

Section 22: National Minimum Wage: Communities

228.

Section 22 will amend the National Minimum Wage Act 1998 to exempt residential
members of religious and other similar communities. The exemption will apply to
individualsif:

* thecommunity of which they areamember isacharity or isestablished by acharity
(but isnot an independent school or acommunity which providesacourse of further
or higher education);

e apurpose of the community isto practise or advance areligious or similar belief;
and

« al or some of the members live together for that purpose.

The exemption was recommended by the Low Pay Commission in their report
“The National Minimum Wage Accommodation Offset. A Review by the Low Pay
Commission” (Cm 4321, March 1999) and was announced by the Secretary of Statein
his response to that report on 31 March 1999 (Commons Hansard WA cols 812-813).

Section 23: Power to confer rights on individuals

229.

230.

The employment rights legislation has developed piecemeal over a period of many
years. While some aspects - such asthe right not to have unauthorised deductions made
from wages - extend to a relatively broad description of workers, most are currently
restricted to employees as narrowly defined, ie to workers engaged under a contract of
employment. Whether or not a worker is engaged under such a contract is not always
an easy question to answer, however. Thisis because it is a common law question of
mixed fact and law which in the event of a dispute can be definitively determined only
by a court or tribunal. No single factor is conclusive; al relevant circumstances must
be taken into account.

The Government considersit desirable to clarify the coverage of the legislation and to
reflect better the considerable diversity of working relationships in the modern labour
market. Currently, significant numbers of economically active individuals - including
for example many homeworkersand agency workers- are either uncertain whether they
qualify or else clearly fail to qualify, for most if not all employment rights. Some work
providers offer jobs on the basis of contracts under which the workers, although acting
in a capacity closely analogous to that of employees and not genuinely in business on
their own account, are technically self-employed or of indeterminate status according
to the established common law criteria, and are thus effectively deprived of the rights
in question.
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Certain descriptions of individuals are explicitly excluded from exercising some or all
of the rights, although not on a consistent basis, and others - such as members of the
clergy - are incapable of qualifying owing to the nature of their appointment.

Section 23(2) gives the Secretary of State the power, by order subject to the affirmative
resol ution procedure (under section 42), to extend to individuals who do not at present
enjoy them employment rights under the 1992 and 1996 Acts, this Act and any
instrument made under section 2(2) of the European Communities Act 1972. The
Government envisages using this new power to ensure that all workers other than the
genuinely self-employed enjoy the minimum standards of protection that thelegislation
is intended to provide, and that none are excluded simply because of technicalities
relating to the type of contract or other arrangement under which they are engaged.

CAC, ACAS, Commissioners and Certification Officer

Sections 24 and 25: Central Arbitration Committee

233.

234.

The Central Arbitration Committee (CAC) isanindependent public body established by
the Employment Protection Act 1975. Its constitution islaid down in sections 259-265
of the 1992 Act. The CAC’ sfunctions are currently to determine statutory claimsfrom
trade unionsrelating to the disclosure of information for collective bargaining purposes
and to provide voluntary arbitration in trade disputes between employers and trade
unions. In the three years from 1995 to 1997, the CAC received seventy applicationsto
exerciseitsfunctions concerning the disclosure of information for collective bargaining
purposes and no requests to arbitrate in trade disputes. The CAC currently has three
Deputy Chairmen and eight panel members, representing employer and employee
organisations. A new Chairman is expected to be appointed later this year.

Section 1 and Schedule 1 to the Act confer new functions on the CAC to administer
the statutory trade union recognition and derecognition scheme and determine cases
brought under it. The purpose of sections 24 and 25 is to revise some of the statutory
provisions relating to the CAC to enable it to carry out these new functions. Section
24 amends the procedures for the appointment of members to the CAC and section 25
provides for amendments to the proceedings of the CAC.

Section 24: CAC: members

235.

236.

The appointment of CAC membersis covered by section 260 of the 1992 Act. Section
24 contains new provisionsto replace the first three subsections of section 260. It gives
the Secretary of State the power to appoint all members of the CAC and enables him
to appoint one of them as chairman and one or more of them as deputy chairmen. In
carrying out thesefunctions, the Secretary of State must consult ACAS, and may consult
others as he seesfit. Currently, ACAS nominates all members of the Committee, apart
from the chairman.

The section also provides that all the persons appointed to the Committee must be
experienced in industrial relations and that the Secretary of State must ensure that
among the CAC’ smembership there are both individual s experienced asrepresentatives
of employers and as representatives of workers.

Section 25: CAC: proceedings

237.

The section sets out the way in which the CAC is to organise its proceedings when
carrying out its functions under the recognition and derecognition scheme. It does this
by inserting additional provisionsinto section 263 of the 1992 Act. It leaves unaffected
theway inwhich the CAC organises proceedingsinrelation to itstwo current functions.
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Section 26: ACAS: General duty

238.

239.

The Advisory, Conciliation and Arbitration Service (ACAS) was established under the
Employment Protection Act 1975. It is an executive non-departmental public body
with about 700 staff. ACAS provides conciliation in collective trade disputes and
most categories of dispute about individual employment rights. The Service appoints
mediators and arbitrators to make recommendationsto resolve disputes. It also provides
advice and information in awide range of waysto improveindustrial relations and help
prevent disputes from arising.

ACAS' s general duty is found in section 209 of the 1992 Act as last amended by the
Trade Union Reform and Employment Rights Act 1993. Section 26 amends section 209
by removing the particular requirement on ACAS to give priority to its work on
dispute resolution leaving it to read: “It is the general duty of ACAS to promote the
improvement of industrial relations’.

Section 27: ACAS:. Reports

240.

Section 27 changes the reporting arrangements of ACAS and the CAC. Subsection
(1) amends section 253(1) of the 1992 Act changing the period covered by ACAS's
annual report from a calendar year to a financia year. This change means that the
periods covered by ACAS sannual report and its accounts will be the same. Subsection
(2) makes the corresponding change to section 265(1) of the 1992 Act to ensure
that the periods covered by the CAC's report and financial accounts will coincide. A
similar provision ismadein respect of the annual reports of the Certification Officer in
Schedule 6, which is dealt with later in this commentary.

Section 28: Abolition of Commissioners

241.

242.

243.

Subsection (1) abolishes two public offices: the Commissioner for the Rights of Trade
Union Members (CRTUM) and the Commissioner for Protection Against Unlawful
Industrial Action (CPAUIA). The CRTUM was established under the Employment
Act 1988 and his main function is to provide material assistance to any trade union
member who is taking, or contemplating taking, certain legal proceedings against his
union or against an official of his union. The CPAUIA was established under the
Trade Union Reform and Employment Rights Act 1993 and his main function is to
provide material assistance to any individual who is taking, or contemplating taking,
legal proceedings against atrade union whose unlawful organisation of industrial action
deprives or is likely to deprive the individual of goods and services. For both bodies,
assistance usually takesthe form of paying for legal advice or meeting legal costs. Both
Commissioners are independent of Government and cannot be directed by Ministersto
assist, or not to assist, any particular application. Thelegal provisions establishing both
offices have been incorporated into the 1992 Act.

Both Commissioners are part-time appoi ntments currently held by the sameindividual.
Since hisinception, the CRTUM has assisted, on average, ten applications a year and
the CPAUIA has assisted one application to date.

Subsection (2) repeals the sections of the 1992 Act which set out the duties of the
CRTUM and the CPAUIA and which set out administrative provisions by which they
operate. Subsection (3) removesthe reference to the CRTUM from the standard form of
words which is required to be included in the financia position statement which trade
unions are required to provide to their members each year under section 32A of the
1992 Act.

Section 29 and Schedule 6: The Certification Officer

244,

The Certification Officer (CO) isan independent statutory officer established under the
Employment Protection Act 1975. His current functions include:
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e maintaining listsof trade unionsand employers’ associations and ensuring that both
types of body comply with statutory requirements concerning their membership
and accounting records;

» theauditing of accounts;

» annual returns;

e financia affairs;

* political funds; and

e procedures for amalgamations and transfers of engagements.

He also determines whether unions meet the statutory test of independence and deals
with complaints by union members concerning aleged breaches by unions of their
statutory dutiesto elect senior officers. In certain of these areas, he has powersto issue
declarations or make orders requiring unionsto remedy any failureto comply with their
statutory obligations.

Section 29 gives effect to Schedule 6, which amends the statutory powers of the
Certification Officer, as set out inthe 1992 Act. The overall effect isto widen the scope
for trade union members to make complaints to the CO of alleged breaches of trade
union law or trade union rules, thereby enlarging the CO’srole as an alternative to the
courts as a means to resolve disputes. It achieves this by giving the CO order-making
powers in areas of trade union law where he makes only declarations at present, and
by extending his powers to make declarations and orders into areas where he has no
competence to hear complaints and issue such orders at present. The CO’s powers in
respect of employers' associations remain unchanged.

Paragraphs 2-5 of the Schedule amend the powers conferred upon the CO and the court
by sections 24, 24A, 25 and 26 of the 1992 Act. Section 24 places requirements on
unionsto compile and maintain aregister of the names and addresses of their members.
Section 24A requires unions to place a duty of confidentiality on the scrutineers and
independent persons they appoint to oversee an eection, political fund or merger
ballots. This duty requires scrutineers and independent persons not to disclose the
names or addresses of members on union registers, except under certain specified
circumstances. Sections 25 and 26 specify how individuals can seek aremedy from the
CO or the courts respectively for alleged breaches of these requirements.

Paragraph 2 amends section 24 by repealing provisions which allow a complainant
to make an application to the court after he has made an application on the same
matter to the CO. This closes off aroute whereby an applicant could make two parallel
applications to the CO and to the court. Paragraph 3 has the same effect in relation to
cases brought to the CO under section 24A.

Paragraph 4 amends section 25 by:

e requiring the CO in al cases to give an opportunity to both the applicant and the
trade union to be heard;

e requiring the CO to make an enforcement order (unlesshe considersit inappropriate
to do so) on the union to remedy a declared failure to comply with the law on
membership records and/or to abstain from acts which might lead to a future
recurrence of same kind of failure;

* enabling the CO’s enforcement order to be enforced in the same way as an order
of the court;

e enabling any member of the union who was a member at the time of the declared
failure to apply to the court to force the union to comply with the CO’s order;
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» enabling the CO's declaration to be relied upon as if it were a declaration of the
court;

» preventing parallel proceedings by an applicant to the CO after he has applied to
the courts; and

* requiring the CO, when hearing complaints, to take account of the outcome of such
cases as are brought to his attention where the court has already heard a complaint
by adifferent person relating to the same alleged failure by the union.

Paragraph 5 amends section 26 by:

* preventing parallel proceedings by an applicant to the court after he has already
applied to the CO;

» repeding thereferenceto the conduct of parallel proceedingsin subsection (2); and

e requiring the court, when hearing complaints, to take account of the outcome of
such cases as are brought to the court’ s attention where the CO has already heard a
complaint by a different person relating to the same alleged failure by the union.

Paragraph 6 amends section 31 of the 1992 Act, which specifies the remedy available
to aunion member if aunion failsto provide him with access to the union’ s accounting
records as required in section 30 of that Act. The amendments:

* give powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonethel ess proceed to determine
complaints in cases where information is not supplied on time;

e requirethe COinall casesto give an opportunity to both the applicant and the trade
union to be heard:;

» give powers to the CO to issue orders, as appropriate, to ensure the applicant can
inspect the recordsin the company of an accountant and to obtain copies of records;

o gpecify that the CO’s orders may be enforced in the same way as a court order;

e gpecify that the CO shall determine cases within six months, as far as practicable;
and

* prevent the applicant from taking parallel proceedings regarding the same
complaint to both the court or the CO.

Paragraph 7 amends section 45C of the 1992 Act, which provides aremedy for atrade
union member who aleges that his union has failed to comply with its duty under
section 45B to ensure that disqualified individuals do not hold certain senior positions
in the union if they have been convicted of certain offences relating to the financial
affairs of the union. The disqualification period is for five or ten years, depending on
the nature of the offence. Currently, the CO can hear complaints and issue declarations
but cannot issue orders. The amendments:

e give powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonetheless proceed to determine
complaints in cases where information is not supplied on time;

* give powers to the CO to issue orders, as appropriate, imposing requirements on
the union to remedy a declared failure;

» requirethe COinall casesto give an opportunity to both the applicant and the trade
union to be heard;
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o gpecify that the CO’s orders may be enforced in the same way as a court order;
* enablethe CO’ sdeclarationto berelied upon asif it were adeclaration of the court;

e prevent the applicant from taking parallel proceedings regarding the same
complaint to both the court or the CO; and

e ensurethat, wherethe court has heard a case relating to a particular alleged failure,
the CO must take the court’ s judgements and decisions into account when hearing
an application by a different person in relation to the same alleged failure. They
also ensure that the court must take into account the decisions and observations of
the CO in the reverse situation where the CO first heard a case.

Paragraph 8 inserts a new section 45D into the 1992 Act which provides that the
parties to a case considered by the CO under sections 25, 31 or 45C of Chapter Il
of the 1992 Act can appeal to the Employment Appeal Tribuna (EAT) against the
CO’'s decision in that case. The appeal relates to questions of law only, and not to
questions of fact. The effect of the changeisto makethe EAT the body to which appeals
can be made against CO decisions in cases relating to a union’s duties to maintain
accurate membership records; to give access to its accounting records; and to ensure
that disqualified individuals do not hold certain senior positionsin the union.

Paragraphs 9-12 amend powers assigned to the CO and the court under sections 54, 55
and 56 of the 1992 Act to hear complaints about alleged failures by unions to comply
with the law on elections for certain senior positions in unions. The law on elections
is contained in Chapter 1V of the 1992 Act and covers, among other things, elections
to a union’s principal executive committee and to the positions of general secretary
and president where such post holders can vote at meetings of a principal executive
committee. Currently, the CO can hear complaints and issue declarations but cannot
issue orders.

Paragraph 9 amends section 54 by repealing the provision that the making of an
application to the CO does not prevent an individual making an application to the court
in relation to the same matter.

Paragraph 10 amends section 55 by:

e requiring the CO in al cases to give an opportunity to both the applicant and the
trade union to be heard;

e requiring the CO to make an enforcement order (unlesshe considersit inappropriate
to do so) on the union to remedy a declared failure to comply with the law on
elections and/or to abstain from acts which might lead to a future recurrence of
the same kind of failure. The CO’s order may also require the union to re-run the
election under conditions which the CO is empowered to stipul ate;

* enabling the CO’s enforcement order to be enforced in the same way as an order
of the court;

* enabling any member of the union who was a member at the time the order was
made or any candidate in the election in question to apply to the courtsto force the
union to comply with the CO’s order;

e enabling the CO's declaration to be relied upon as if it were a declaration of the
court;

» preventing parallel proceedings by an applicant to the CO after he has applied to
the court; and

* requiring the CO, when hearing complaints, to take account of the outcome of such
cases as are brought to his attention where the court has already heard a complaint
by a different person relating to the same alleged failure by the union.
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Paragraph 11 amends section 56 by:

» preventing parallel proceedings by an applicant in the court after he has applied to
the CO; and

* requiring the court, when hearing complaints, to take account of the outcome of
such casesasare brought to itsattention wherethe CO hasalready heard acomplaint
by adifferent person relating to the same alleged failure by the union.

Paragraph 12 adds a new section 56A to the 1992 Act which provides that the parties
to acase considered by the CO under section 55 can appeal tothe EAT against the CO’s
decision in that case. The appeal relates to questions of law only, and not to questions
of fact.

Paragraph 13 gives new powers to the CO to hear complaints by a union member
relating to the use of hisunion’sfundsfor certain political objectswhere the union does
not have a political fund. Section 71 of the 1992 Act makes it unlawful for a union to
spend money from its general fund on the political objects set out in section 72. Such
expenditure may be financed only from aproperly established political fund. Paragraph
13 inserts a new section 72A into the 1992 Act which:

* gives powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonethel ess proceed to determine
complaints in cases where information is not supplied on time;

e gives powers to the CO to make or refuse declarations relating to the alleged
breach, giving reasonsfor hisdecision inwriting. If he makes adeclaration, the CO
must specify which provisions of section 71 have been breached and which sums
of money were involved. When considering complaints, the CO may make such
enquiries as he thinks fit and he may make written observations about the cases;

* requires the CO, where he is satisfied the union has or will take steps to remedy
its failure to comply with the law, to specify in the declaration the steps taken by
aunion;

e gives powersto the CO to issue orders, as appropriate, imposing requirements on
the union to remedy the breach;

e requires the CO to give an opportunity to both the applicant and the trade union
to be heard;

* enables any member of the union who was a member at the time when the CO’s
order was made to apply to the court to force the union to comply with the CO’s
order;

e providesthat the CO’'s orders may be enforced in the same way as a court order;
* enablesthe CO'sdeclarationto berelied upon asif it were adeclaration of the court;

» providesthat the CO shall determine caseswithin six months, asfar as practicable;
and

» prevents parallel proceedings by an applicant to the CO after he has applied to the
court, and vice versa.

Paragraphs 14 and 15 extend the CO’ s powers under sections 79 and 80 of the 1992 Act
when hearing complaints about an alleged failure by a union to comply with the rules
relating to political fund ballots. The law requires such ballots in order to establish a
political fund. Once afund isestablished, further ballots onitsretention must be held, at
least every ten years. Unions must first seek the approval of the CO for the rules under
which it proposes to conduct the ballot. The CO can already make or refuse to make
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declarations for aleged failures to comply with these approved rules when holding or
planning to hold ballots.

Paragraph 14 amends section 79 by repealing the provision that the making of an
application to the CO does not prevent an individual making an application to the court
in relation to the same matter.

Paragraph 15 amends section 80 by:

e requiring the CO in al cases to give an opportunity to both the applicant and the
trade union to be heard;

* requiring the CO to make an enforcement order on the union to remedy a declared
failure to comply with the law on political fund ballots elections and/or to abstain
from acts which might lead to a future recurrence of the same kind of failure,
unless the CO considers such an order to be inappropriate. The CO’s order may
also require the union to re-run aballot;

» enabling the CO’s enforcement order to be enforced in the same way as an order
of the court;

e enabling any member of the union who was a member at the time of the order was
made or any candidate in the election in question to apply to the court to force the
union to comply with the CO'’s order;

* enabling the CO’s declaration to be relied upon as if it were a declaration of the
court;

e preventing parallel proceedings by an applicant to the CO after he has applied to
the court; and

e requiring the CO, when hearing complaints, to take account of the outcome of such
cases as are brought to his attention where the court has already heard a complaint
by adifferent person relating to the same alleged failure by the union.

Paragraph 16 amends section 81, which deal swith the entitlement to apply to the courts
for declarations relating to failures by unionsto comply with political ballot rules. The
amendment prevents applications to the court by a person who has aready made an
application to the CO about the same alleged failure. It also requires the court, when
hearing complaints, to take account of the outcome of such cases as are brought to its
attention where the CO has already heard a complaint by a different person relating to
the same alleged failure by the union.

Paragraph 17 amends section 82, which gives powers to the CO to determine
complaints by union members about aleged breaches of statute relating to the political
funds of unions. The amendments give powers to the CO to make such enquiries as he
sees fit about a union member’s complaint and enable the CO to ask interested parties
to supply him with information by specified dates. The CO can nonethel ess proceed to
determine complaints in cases where information is not supplied on time.

Paragraph 18 deals with the powers of the CO to hear complaints by union members
that unions are in breach of their statute or rules in connection with gaining their
members’ approval for union amalgamations or transfers of undertakings. The statutory
requirements in respect of these union mergers are set out in sections 99 to 103E
of the 1992 Act. Section 103 of the 1992 Act gives the CO powers to hear and to
make declarations and orders about complaintsin this area. Paragraph 18 amends these
powers by:

* giving powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonethel ess proceed to determine
complaints in cases where information is not supplied on time;
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» enabling the CO's declaration to be relied upon as if it were a declaration of the
court;

* enabling any member of the union who was a member at the time of the order was
made to apply to the courts to force the union to comply with the CO’s order; and

* enabling the CO’s enforcement order to be enforced in the same way as an order
of the courts.

Paragraph 19 adds a new Chapter VIIA to the 1992 Act which establishes an
entitlement for trade union members to complain to the CO about certain alleged
breaches of therulesof their trade unions. Currently, trade union memberscan complain
to the court about such breaches, and this entitlement will continue. The effect of the
paragraph therefore isto establish an alternative to the court as ameans for trade union
members to seek remedies in relation to certain alleged breaches of union rules. The
new Chapter VIIA comprises three new sections: 108A, 108B and 108C.

New section 108A specifies the circumstances under which acomplaint can be made to
the CO and gives the CO powers to make declarations after receiving such complaints.
New subsection (2) providesthat the alleged breach or threatened breach of union rules
must relate to certain specified matters if acomplaint isto be made to the CO, namely:

e the appointment or election of aperson to any officein the union;
» theremoval of aperson from an office of the union;
» disciplinary proceedings by the union against a member of the union;

* the baloting of union members, other than political fund balots (new
subsection (4)) and industrial action ballots (as defined in new subsection (8));

» theconstitution or proceedings of union executive committees and decision-making
meetings (as defined in new subsections (9), (10) and (11)); and

» any other matter which the Secretary of State specifies by order subject to
affirmative resolution procedure (under new subsection (12)).

New subsection (3) restricts applicantsto members of the union or individualswho were
members at the time of the alleged breach or threatened breach. New subsection (4)
provides that the CO cannot hear complaints about a breach of rules in respect of the
dismissal or disciplining of any employee of the union. (The new section does not affect
the entitlement of individuals employed by unionsto make applications to employment
tribunals alleging unfair dismissal or an infringement of other individual employment
rights.)

New subsections (5) and (6) set out the timetable within which applications must be
made to the CO. In cases where the internal complaints procedure of a union was not
used, applications must be made within six months of the date of the alleged breach or
threatened breach. I n caseswheretheinternal complaints procedure of aunion was used
within six months of the alleged breach, applications must be made to the CO within
six months of the date on which the consideration of the complaint under the procedure
ended or twelve months after the procedure was invoked whichever is the sooner.

New subsection (13) prevents asubsequent parallel application to the court by someone
who has already applied to the CO about the same all eged breach, but does not affect the
right to appeal to the court against adecision of the CO. Similarly, new subsection (14)
prevents a paralel application being made to the CO by someone who has already
applied to the court in respect of the same alleged breach.

New section 108B(1) empowers the CO to refuse to accept an application unless the
applicant satisfies him that all reasonable steps have been taken to use any internal
complaint procedures of the union to resolve the dispute.
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New section 108B(2) gives the CO the power to make, or refuse to make, declarations
and requires the CO:

» togive an opportunity to the applicant and the union to be heard;

* to ensure that, as far as reasonably practicable, he determines cases within six
months; and

* togivereasonsfor hisdecisionsin writing.

New section 108B(2) also enables the CO to make such enquiries as he seesfit about a
union member’ s complaint, and under new section 108B(5) the CO may ask interested
parties to supply him with information by specified dates. The CO can nonetheless
proceed to determine complaints in cases where information is not supplied on time.

New sections 108B(3) and 108B(4) give the CO the power to issue enforcement orders
imposing requirements on the union to remedy the breach or withdraw the threat of a
breach within a specified time period. Such an order may &l so require the union to take
steps to ensure that the breach does not recur in the future.

New section 108B(6) providesthat the CO’ sdeclaration may berelied upon asif it were
a declaration of the court and new section 108B(8) provides that an order by the CO
may be enforced in the same way as a court order. New section 108B(7) enables any
member of the union who was a member at the time when the CO’ s order was made to
apply to the courtsto force the union to comply with the CO’s order.

New section 108B(9) empowers the Secretary of State to make provision for
declarations and orders of the CO in orders under the new section 108A(2) adding to
the mattersin respect of which applications may be made to the CO.

New section 108C providesthat the partiesto acase considered by the CO under Chapter
VIIA may appeal to the EAT against the CO’ sdecision in that case. The appeal relates
to questions of law only, and not to questions of fact.

Paragraphs 20 and 21 of Schedule 6 concern employers associations. They amend
sections 132 and 133 of the 1992 Act, which deal with the use of funds for political
purposes and the amal gamation of employers' associations, in order to leave unchanged
the current arrangements whereby the CO hears complaints of aleged breaches of
statute (which would otherwise be altered by the amendmentsto the provisions on trade
unions, to which they currently cross-refer).

Paragraph 22 amends the procedures which the CO isrequired to follow, as prescribed
in section 256 of the 1992 Act. Itseffect isto provide that the CO will normally disclose
the name of an applicant or complainant, unlessthere are good groundsfor not doing so.
(If anindividual had made acomplaint to the court, his name would aways bereveaed
to theresponding union.) The purpose of the amendment isto ensure that, in most cases,
theidentity of acomplainant will be disclosed to the union, irrespective of whether the
complaint had been made to the court or to the CO.

Paragraph 23 adds anew section 256A and a new section 256B to the 1992 Act, which
concern the CO’ s handling of applications and complaints by vexatious litigants

In line with the changes made in respect of ACAS and the CAC by section 27,
paragraph 24 providesfor the CO’s annual report to be made on afinancial year rather
than calendar year basis.

Miscellaneous

Section 30: Partnerships at work

281.

This section authorises the Secretary of State to make funding available for training
and other activities to assist and to develop partnerships at work and to disseminate
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examples of good practice. The Government’s intention to make such funds available
was set out in Chapter 2 of Fairness at Work.

Section 31 and Schedule 7: Employment agencies

282.

283.

284.

285.

286.

287.

Section 31 gives effect to Schedule 7 which amends the Employment Agencies Act
1973 (“the 1973 Act”). The effect of the amendments is set out below with deletions
shown struck through and new text inserted in bold.

» Employment agency is defined in section 13(2) of the 1973 Act.
e Employment businessis defined in section 13(3) of the 1973 Act.

»  Employment isdefined in section 13(1) of the Act asincluding employment by way
of professional engagement or otherwise under a contract for services, and au pair
arrangements.

Paragraph 2 of the Schedule clarifies and extends the power contained in section 5(1)
of the 1973 Act for the Secretary of State to make regulations. It does so by amending
and extending the list of mattersin respect of which such regulations may in particular
make provision, and by repealing the proviso at the end of section 5(1) which prevents
the regulation of chargesto employers.

These amendments make it clear that that the Secretary of State may regulate the
provision of services covered by the 1973 Act to employers and those who are seeking
work generally rather than specifically the persons presently identified in subsections
5(1)(f) and (g) of the 1973 Act. The amendment also provides that regulations may be
made restricting the services provided by operators.

Examples of matters on which regulations might be made include:

e restricting the ability of employment agencies and employment businessesto vary
unilaterally the terms of their contracts or other arrangements with workers or
hirers;

e restricting the ability of employment agencies and businesses to make payment to
aworker for work done by him conditional upon his doing other work;

* preventing employment agencies from purporting to enter into contracts on behalf
of workersunlessthey are permitted to charge such workersfor finding them work,
and have a binding contract with them giving them authority to enter into such
contracts; and

e restricting the ability of employment businesses and employment agencies to
impose terms on employers which seek to prevent or discourage them from
dealing, whether directly or through another employment business or agency, with
workers supplied to them; or from referring such workers to other persons who
might employ them. Where businesses seek to impose charges in any of these
circumstances regulations might limit the size of those charges, time limit their
application, or prohibit them altogether.

A new section 5(1A) isadded to the 1973 Act which makes clear that the serviceswhich
can be regulated under section 5(1) are not confined to those offered to UK residents
seeking employment within the UK.

Paragraph 3 amends section 6(1) of the 1973 Act, which makes it unlawful, except
where the Secretary of State prescribes otherwise, for employment agencies or
businesses to charge persons seeking work for the service of finding or seeking to find
them work. The amendment makes it clear how this prohibition applies to persons
carrying on employment businesses. It also makesit clear that the prohibition appliesin
relation to the provision of information by persons carrying on employment agencies.
The amended provisions make clear that the prohibition on employment businesses
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charging persons seeking work applies to services provided to those who are already
under contract with an employment business (section 6(1)(b)) and to those who will be,
once they have agreed to undertake an assignment with a hirer (section 6(1)(c)).

Exceptions to the prohibition might include fees relating to:

» the provision of employment agency services to entertainers, models and certain
other limited groups where it is the norm for an agent to be engaged to represent
the worker, except where the agent charges the person who hires the worker;

e the inclusion of information about persons seeking work in publications made
available to employers or potential employers; and

» the provision of information about work opportunities to persons seeking work
where no other services are offered, and where the charge for such information is
within prescribed limits.

Paragraph 4 amends the inspection powers contained in section 9 of the 1973 Act.
The range of premises that may be entered is extended by means of an amendment
to section 9(1)(a) of the Act to “relevant business premises’, as defined by new
section 9(1B). In addition to premisesthat may currently be entered, “ relevant business
premises’ include premises which have been used in connection with the carrying of an
employment agency or business; and (if aduly authorised officer has reason to believe
records relating to an employment agency or business are kept there) other business
premises used by a person who has carried or is carrying on an employment agency or
business. New section 9(1)(d) providesthat duly authorised officers may take copies of
records and documents kept in pursuance of the 1973 Act or regul ations made under it.

The power of entry contained in the 1973 Act does not permit inspectors to use force
to enter; and it is restricted in its exercise to “all reasonable times’. The Act does not
affect these limitations.

New section 9(1A) provides that, if any records, documents or information which an
inspector isentitled to inspect are not kept at the premises being inspected, theinspector
may require any person on those premises to inform him where and by whom they are
held; and to require their production at those premises at a specified time, if reasonably
practicable. New section 9(1C) ensuresthat theterm “ document” extendstoinformation
held other than on paper, and provides that such information is treated as being kept at
premisesif it is accessible from them.

The existing provisions against self incrimination contained in section 9(2) of the 1973
Act are replaced by new provisions (new sections 9(2), 9(2A) and 9(2B)) which take
into account the judgement of the European Court of Human Rights in Saunders v the
United Kingdom. They also provide an additional safeguard, in making it clear that
inspectors cannot require production of material subject to legal professional privilege.
The range of offences of obstruction and failure without reasonable excuse to comply
with arequest to furnish information contained in the existing section 9(3) of the Act
is extended to include obstruction under the new section 9(1)(d) and failure without
reasonable excuse to comply with arequirement under new section 9(1A).

Section 9(4)(a)(iv) of the 1973 Act is aso amended, in order to allow information
obtained using the compulsory powers contained in section 9(1) to be disclosed for
the purposes of any criminal proceedings, rather than solely for those in relation
to offences under the 1973 Act. Thus, for example, where the Secretary of State’s
officers discover that atheft may have occurred, it will be possible for them to disclose
information obtained using their compul sory powersto other prosecuting authoritiesfor
the purposes of criminal proceedingsin relation to that offence, or in such proceedings
brought by themsel ves, without committing an offence under section 9(4)(b) of the 1973
Act. This amendment does not, however, permit the Secretary of State’s officers to
inspect documents other than those required to be kept under the 1973 Act or regul ations
made under it; or to require production of information other than to ascertain whether
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the 1973 Act or such regulations have been complied with or to enable the Secretary of
State to discharge his functions under the 1973 Act.

Paragraph 5 inserts new sections 11A and 11B into the 1973 Act. New section 11A
increasesthe timein which aninformation laid before aMagistrates Court or a Sheriff’'s
Court in Scotland istriablefor any offence under the 1973 Act (other than that contained
in section 9(3)) from six months to either three years from the date the offence was
committed or six monthsfrom the date on which the Secretary of State comesto know of
evidence sufficient to justify the prosecution, whichever isthe earlier. New section 11B
providesthat where aconviction under the Act isobtained, costs not exceeding the costs
of theinvestigation resulting in the conviction may be awarded to the Secretary of State.

Paragraph 6 replaces the existing section 12(5) and makes regulations under sections
5 and 6 of the 1973 Act subject to the affirmative procedure. Regulations and orders
made under sections 13(7)(i) and 14(3) remain subject to annulment.

Paragraph 7 amends the definition of “employment agency” contained in section 13(2)
of the 1973 Act. The substitution of theword “ persons’ for theword “workers’ ensures
that the definition of employment agency activity includes the supply of services to
companies aswell asindividuals, in line with the definition of “employment business”
activity in section 13(3).

Paragraph 8 replaces the existing section 13(7)(i) so that exemptions from the
provisions of the Act can be made with more flexibility and precision than hitherto.
The new provision would, for example, enable particular membership societies to be
exempted from the Act insofar as they provide servicesto their members but to remain

subject to the legislation in respect of services provided to non-members.

Current text

Amended text

s5

s5

General regulations

General regulations

(1) The Secretary of State may
make regul ations to secure the
proper conduct of employment
agencies and employment
businesses and to protect the
interests of persons availing
themselves of the services of
such agencies and businesses,
and such regulations may in
particular make provision—

(@) requiring persons
carrying on such
agencies and businesses
to keep records;

(b) prescribing the form of
such records and the
entriesto be madein
them;

(c) prescribing
qualifications
appropriate for persons
carrying on such

agencies and businesses,
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such records and the
entriesto be madein
them;

() prescribing
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appropriate for persons
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agencies and businesses;



http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/5
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/6
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/7
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/8

These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

Current text

Amended text

(d) regulating advertising by
persons carrying on such
agencies and busi nesses,
safeguarding client's
money deposited with

or otherwise received by
persons carrying on such
agencies and businesses,
regulating the provision
of services by persons
carrying on such
agencies and businesses
in respect of persons
who seek employment
outside the United
Kingdom or of persons
normally resident
outside the United
Kingdom who seek
employment in the
United Kingdom;
regulating the provision
of services by persons
carrying on such
agencies and businesses
in respect of persons
who are under the age

of eighteen yearsor are
undergoing full-time
education:

Provided that regulations under
this section shall not make
provision for regulating or
restricting the charging of feesto
employers by persons carrying
on such agencies and businesses.

[.]

(€)

(f)

(9)

(d) regulating advertising by
persons carrying on such
agencies and businesses;
safeguarding client's
money deposited with

or otherwise received by
persons carrying on such
agencies and businesses,
restricting the services
which may be provided
by personscarrying

on such agencies and
businesses,

regulating theway in
which and theterms
on which services

may be provided by
persons carrying on
such agenciesand
businesses,

restricting or
regulating the
charging of fees by
persons carrying on
such agenciesand
businesses.

()

(ea)

(€b)

(ec)

(1A) A referencein subsection (1)
(ea) to (ec) of thissection to
servicesincludesareferenceto
servicesin respect of—

(@ personsseeking
employment outside
the United Kingdom;
persons nor mally
resident outside the
United Kingdom
seeking employment in
the United Kingdom.

(b)

]

s.6

s.6

Restriction on charging persons seeking
employment

Restriction on charging persons seeking
employment

(1) Exceptinsuch casesor classes
of case asthe Secretary of State
may prescribe, a person carrying
on an employment agency
or an employment business
shall not demand or directly
or indirectly receive from any
person any fee for finding him
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on an employment
agency shall not
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Current text

Amended text

employment or for seeking to
find him employment.

(b)

(©)

]

person for providing
services (whether

by the provision

of information or
otherwise) for the

pur pose of finding
him employment or
seeking to find him
employment;

a person carrying

on an employment
business shall not
request or directly

or indirectly receive
any feefrom an
employee for providing
services (whether

by the provision

of information or
otherwise) for the
purpose of finding or
seeking to find another
person, with aview to
the employee acting for
and under the control
of that other person;
a person carrying

on an employment
business shall not
request or directly

or indirectly receive
any fee from a second
person for providing
services (whether

by the provision

of information or
otherwise) for the
purpose of finding or
seeking to find a third
per son, with a view

to the second per son
becoming employed
by thefirst person and
acting for and under
the control of the third
per son.

s.9

s9

I nspection

I nspection

1) Any officer duly authorised in
that behaf by the Secretary of
State may at all reasonable times
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of State may at al reasonable
times on producing, if so
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Current text

Amended text

on producing, if so required,
written evidence of his authority—

@)

(b)

(©

enter any premises
used or to be used for
or in connection with
the carrying on of an
employment agency or
employment business
and any other premises
which the officer has
reasonable cause to
believe are used for

or in connection with
the carrying on of an
employment agency or
employment business;
and

inspect those premises
and any records or
other documents kept in
pursuance of this Act or
of any regulations made
thereunder; and

subject to subsection (2)
of this section, require
any person on those
premises to furnish him
with such information
as he may reasonably
require for the purpose
of ascertaining whether
the provisions of

this Act and of any
regulations made
thereunder are being
complied with or of
enabling the Secretary
of State to exercise his
functions under this Act.
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(1A)

required, written evidence of his
authority—

(@
(b)

(©

(d)

If an
or ac

enter any relevant
business premises;
inspect those premises
and any records or
other documents kept in
pursuance of this Act or
of any regulations made
thereunder; and

subject to subsection (2)
of this section, require
any person on those
premises to furnish him
with such Information
as he may reasonably
require for the purpose
of ascertaining whether
the provisions of

this Act and of any
regulations made
thereunder are being
complied with or of
enabling the Secretary
of State to exercise his
functions under this Act;
and

take copies of records
and other documents
inspected under

par agraph (b).

officer seeksto ingpect
quire, in accordance

with subsection (1)(b) or (c),
arecord or other document
or information which is not

kept

at the premisesbeing

inspected, he may require any
person on the premises—

(@

(b)

toinform him where
and by whom the
record, other document
or information iskept,
and

to make arrangements,
if it isreasonably
practicable for the
person to do so, for the
record, other document
or information to
beinspected by. or
furnished to the officer
at thepremisesat a




These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

Current text

Amended text

(1B)

(1)

time specified by the
officer.

In subsection (1) “relevant
business premises’ means
premises—

(& which areused, have
been used or are
tobeused for or in
connection with the
carrying on of an
employment agency or
employment business,

(b) which the officer has
reasonable cause to
believe areused or
have been used for
or in connection with
the carrying on of an
employment agency or
employment business,
or

(c) which the officer has
reasonable cause to
believe are used for
thecarrying on of a
business by a person
who also carries on
or hascarried on an
employment agency or
employment business,
if the officer also has
reasonable cause to
believethat records
or other documents
which relateto the
employment agency or
employment business
arekept there.

For the purposes of
subsection (1)—

(@ “document” includes
information recorded
in any form, and

(b) information iskept
at premisesifitis
accessible from them.

)

A person shall not be required
under paragraph (c) of
subsection (1) of this section to
answer any question tending to
incriminate himsdlf or, in the
case of aperson who is married,
his or her wife or husband.

)

Nothingin this section

shall require a person to
produce, provide accessto or
make arrangementsfor the
production of anything which
he could not be compelled to
producein civil proceedings
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Current text

Amended text

beforetheHigh Court or (in
Scotland) the Court of Session.

(2A) Subject to subsection (2B), a
statement made by apersonin
compliance with a requirement
under this section may be used
in evidence against himin
criminal proceedings.

(2B) Except in proceedings for
an offence under section 5 of
the Perjury Act 1911 (false
statements made otherwise
than on oath), no evidence
relating to the statement may
be adduced, and no question
relating to it may be asked, by
or on behalf of the prosecution
unless—

(@ evidencereatingtoit
isadduced, or

(b) aquestionrelating
toit isasked, by
or on behalf of the
person who madethe
Statement.

(3) Any person who obstructs an (3) Any person who obstructs an
officer in the exercise of his officer in the exercise of his
powers under paragraph (a) powers under paragraph (a),
or (b) of subsection (1) of (b) or (d) of subsection (1)
this section shall be guilty of this section shall be guilty
of an offence and liable on of an offence and liable on
summary conviction to afine not summary conviction to afine
exceeding level 3 on the standard not exceeding level 3 on the
scale and any person who, standard scale and any person
without reasonable excuse, fails who, without reasonable
to comply with aregquirement excuse, failsto comply with a
under paragraph (c) of that requirement under paragraph (c)
subsection shall be guilty of that subsection or under
of an offence and liable on subsection (1A)shall be guilty
summary conviction to afine not of an offence and liable on
exceeding level 3 on the standard summary conviction to afine not
scale. exceeding level 3 on the standard

scale.

4 (& (4)(a) Noinformation (4) (@ (4)(a) Noinformation

obtained in the course
of exercising the
powers conferred
by subsection (1) of
this section shall be
disclosed except—
[...]

(iv) withaview to

the ingtitution
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obtained in the course
of exercising the
powers conferred
by subsection (1) of
this section shall be
disclosed except—
[...]

(iv) withaviewto

the ingtitution



http://www.legislation.gov.uk/id/ukpga/1999/26/section/31/2B
http://www.legislation.gov.uk/id/ukpga/1999/26/section/31/1A

These notes refer to the Employment Relations Act 1999
(c.26) which received Royal Assent on 27 July 1999

]

Current text Amended text
of, or otherwise of, or otherwise
for the purposes for the purposes
of, any criminal of, any crimina
proceedings proceedings
pursuant to or or for the
arising out of purposes of any
this Act or for proceedings
the purposes of under
any proceedings section 3A, 3C
under or 3D of this
section 3A, 3C Act.
or 3D of this [..]
Act.
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11A Offences; extension of timelimit

(D)

)

©)

For the purposes of
subsection (2) of this section a
relevant offenceis an offence
under section 3B, 5(2), 6(2),
9(4)(b) or 10(2) of thisAct

for which proceedingsare
instituted by the Secretary of
State.

Notwithstanding section 127(1)
of the Magistrates’ Courts Act
1980 (information to belaid
within 6 months of offence)

an information relating to
arelevant offencewhich is
triable by a magistrates court
in England and Wales may
besotriedif itislaid at any
time—

(@ within 3 yearsafter the
date of the commission
of the offence,
and

(b) within 6 months after
the date on which
evidence sufficient
in the opinion of the
Secretary of Stateto
justify the proceedings
cameto hisknowledge.

Notwithstanding section 136
of the Criminal Procedure
(Scotland) Act 1995 (time
limit for prosecuting certain
statutory offences) in Scotland
proceedingsin respect of an
offence under section 3B, 5(2),
6(2), 9(4)(b) or 10(2) of this
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Current text

Amended text

Act may be commenced at any
time—

(@ within 3 yearsafter the
date of the commission
of the offence,
and

(b) within 6 months after
the date on which
evidence sufficient in
the opinion of theLord
Advocate to justify the
proceedings came to
his knowledge.

(4) For the purposes of this section
a certificate of the Secretary
of Stateor Lord Advocate (as
the case may be) asto the date
on which evidence cameto
hisknowledgeis conclusive
evidence.

11B  Thecourt in which a person is
convicted of an offence under
this Act may order him to
pay to the Secretary of State a
sum which appearsto the court
not to exceed the costs of the
investigation which resulted in

the conviction.

Regulations and orders

Regulations and orders

12(0) [..]

(5) A statutory instrument
containing regulations under
this Act, or an order under
section 14(3) of this Act, shall
be subject to annulment in
pursuance of aresolution of
either House of Parliament.

12(0) [..]

(5 Regulationsunder section 5(1)
or 6(1) of thisAct shall not be
made unless a draft has been
laid before, and approved by
resolution of, each House of
Parliament.

(6) Regulationsunder
section 13(7)(i) of thisAct or
an order under section 14(3)
shall be subject to annulment
in pursuance of a resolution of
either House of Parliament.

s.13

s.13

I nterpretation

| nter pretation

(2) For the purposes of this Act
"employment agency” means
the business (whether or not
carried on with aview to profit
and whether or not carried on
in conjunction with any other
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Current text Amended text
business) of providing services business) of providing services
(whether by the provision of (whether by the provision of
information or otherwise) for information or otherwise) for
the purpose of finding workers the purpose of finding per sons
employment with employers or employment with employers or
of supplying employerswith of supplying employers with
workers for employment by per sons for employment by
them. them.
[...] [...]
(7) ThisAct does not apply to— (7) ThisAct does not apply to—
[...] [...]
(i) any businesscarried on, (i) any prescribed
or any services provided businessor service,
by, such persons or or prescribed class
classes of persons as of businessor service
may be prescribed: or businessor service
carried on or provided
by prescribed persons
or classes of person.

Section 32: Employment rights outside Great Britain

298.

299.

300.

Section 32 repeals section 285(1) of the Trade Union and Labour Relations
(Consolidation) Act 1992 and section 196 of the Employment Rights Act 1996. These
provisions limit the application of certain employment rights, broadly, to those who
ordinarily work in Great Britain. The repea will remove these limitations.

The effect of subsection 196(5) of the 1996 Act, which relates to those employed on
UK -registered ships, will be retained by means of an amendment to section 199 of that
Act. Seafarerswill therefore continue to qualify for certain employment rightsunder the
1996 Act if and only if the ship on which they are employed is registered as belonging
to aport in Great Britain, they are ordinarily resident in Great Britain and the work is
not wholly outside Great Britain.

This section also makes a technical amendment to section 287 of the 1992 Act to
provide that where employment rights are extended by Order in Council to those who
are employed offshore (primarily on rigs in the North Sea), the Order is subject to
Parliamentary control under the negative resolution procedure. Currently, no procedure
is specified for making these Orders.

Section 33: Unfair dismissal: special and additional awards

301.

When it makes a finding of unfair dismissal an employment tribunal may make a re-
employment order. If thisis not complied with, the tribunal will award compensation
in the normal manner and will also normally make an additional award of 13-26 weeks
pay or, if the dismissal involves discrimination on the grounds of sex, race or disability,
26-52 weeks' pay. In certain types of unfair dismissal a special award is made instead
of an additional award and may be awarded even if re-employment is not ordered
(provided the employee has asked for an order). Thetypes of unfair dismissal for which
a special award may be made are when employees have been dismissed because of
their membership or non-membership of atrade union, or because of their trade union
activities, or because of certain activities as an empl oyee representative or occupational
pension scheme trustee, or because they have taken certain types of action on health
and safety grounds. This section simplifies the current arrangements by replacing the
specia awards with additional awards.
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Subsection (1) repeals the specia award provisions contained in sections 117(4)(b),
118(2) and (3) and 125 of the 1996 Act and sections 157 and 158 of the 1992 Act.
Subsection (2) provides that the additional award will consist of 26-52 weeks' pay.

Section 34: Indexation of amounts, &cC.

303.

304.

305.

Various payments and employment tribunal awards which fall due under the 1992 Act
and the 1996 Act are subject to minimum and/or maximum limits. Currently some
of these limits are required to be reviewed each calendar year (for example, the limit
on aweek’s pay used in calculating statutory redundancy payments and the basic and
additional awards which may be made when unfair dismissal is found). Other awards
and payments are not required to be reviewed annually but may be increased at the
Secretary of State' sdiscretion (for example, the compensatory award in unfair dismissal
cases). This section provides that limits on these payments and awards will instead be
index linked.

Subsection (1) sets out the awards and payments to be index linked. Subsection (2)
provides that the limits on these payments and awards will be linked to changesin the
retail pricesindex, using the September index in each year as the reference point, with
changes being made by order as soon as is practicable. Subsection (3) provides that
limitswill be rounded up when they are varied as aresult of subsection (2). Subsection
(5) definestheretail pricesindex for the purposes of the section and makes provision for
what should happen in the event of non-publication. Subsection (6) sets out the order-
making procedure for orders under subsection (2).

Subsection (4) substitutes a maximum limit of £50,000 (subject to subsection (2)) on
the compensatory award for the current limit of £12,000 (section 124(1) of the 1996 Act
asamended by the Employment Rights (Increase of Limits) Order 1998 (S| 1998/924)).
The great majority of compensatory awards are currently below the £12,000 limit but
in afew cases this limit means that individuals cannot be fully compensated for their
loss. Theraising of the limit will substantially reduce the likelihood of this happening.
(In Fairness at Work, the Government announced its intention to abolish the limit
altogether, but it was subsequently decided not to do this in the light of concerns
expressed during the consultation about ill-founded claims, burdens on business and
employment prospects.)

Foecial awards are dealt with in sections 118 and 125 of the 1996 Act and sections
157-158 of the 1992 Act; additional awards are dealt with in section 117 of the 1996
Act; and compensatory awards are dealt with in sections 118, 123-124 and 126-127
of the 1996 Act.

Section 35: Guarantee payments

306.

Guarantee payments are made to employees for days they are laid off provided certain
conditions are met. The payments are made for up to five days in any three month
period (sections 31(2)-(4) of the 1996 Act). These time periods are currently required
to be reviewed each calendar year. This section amends section 31(7) of the 1996 Act
to provide that the time periods specified in sections 31(2)-(4) may be varied by order
subject to negative resol ution procedure and will no longer be subject to annual review.

Guarantee payments are dealt with in sections 28-35 of the 1996 Act.

Section 36: Sections 33-35: consequential

307.

This section repeals the existing powers for increasing certain limits and the current
annual review requirement in respect of other limits. It also sets out the position with
regard to any increase made under these repealed provisions before the index linking
provisionsin section 34 come into force.
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Section 37: Compensatory award etc: removal of limit in certain cases

308.

This section provides that no monetary limit will apply to the compensation payable
where an employee is unfairly dismissed or selected for redundancy for reasons
connected with health and safety matters (see section 100 of the 1996 Act) or public
interest disclosure (‘whistleblowing’ - see section 103A, inserted in the 1996 Act by
section 5 of the Public Interest Disclosure Act 1998, which came into force on 2
July 1999). Subsection (2) therefore repeals the power in section 127B of the 1996
Act (inserted by section 8 of the Public Interest Disclosure Act 1998) to provide in
regulations for the calculation of compensation in the case of whistleblowing. The
regulations made under that power (SI 1999/1548) will therefore fall.

Section 38: Transfer of undertakings

309.

This section empowersthe Secretary of Stateto make provision by statutory instrument,
subject to the negative resolution procedure, for employees to be given the same
or similar treatment in specified circumstances falling outside the scope of the EC
Acquired Rights Directive as they are given under the UK’s implementing legislation
in circumstances falling within the scope of that Directive. The Directive safeguards
employees' rightswhen the business or undertaking, or part of one, in which they work
istransferred between employers.

Section 39: National Minimum Wage: Information

310.

This section will allow Inland Revenue officers to pass information obtained in respect
of tax and national insurance contributions to their National Minimum Wage (NMW)
colleagues and others where thiswill help them in their NMW enforcement work. The
Inland Revenue have overall responsibility for enforcement of the NMW. Theintention
of permitting such exchanges of information is to enable the Inland Revenue’'s NMW
compliance staff to operate more efficiently and to target their visitsto businessin such
asway asto reduce enforcement burdenson business. All other existing Inland Revenue
safeguards on the confidentiality and disclosure of information will remain in place.

Section 40: Dismissal of school staff

311.

312.

This section brings provisions of the School Standards and Framework Act 1998 into
line with the recent reduction of the qualifying period for claiming unfair dismissal. On
1 June 1999, the Unfair Dismissal and Statement of Reasons for Dismissal (Variation
of Qualifying Period) Order 1999 (SI 1999/1436) came into effect, and reduced from
two years to one the length of continuous service an employee requires before being
eligible to bring a claim of unfair dismissal.

Two provisions of the School Standards and Framework Act 1998 (paragraph 27(3) of
Schedule 16 and paragraph 24(4) of Schedule 17) make exceptions to the provisions
requiring schools to give staff facing dismissal the right to make representations and
theright to appeal. These exceptions, based on the situation before 1 June 1999, are for
staff who do not have two years continuous employment. This section amends them
to refer to whatever qualifying period isin force under the 1996 Act at the time, so no
further changesto the 1998 Act will be needed if the qualifying period is changed again.

Section 41 and Schedule 8: National security

313.

Crown servants (including staff of the security and intelligence agencies) may be
excluded by Ministers of the Crown from certain rights conferred by employment
legislation on grounds of national security. Section 41 gives effect to Schedule 8, which
will remove some of these powers, allowing - in particular - staff of the security and
intelligence agencies to present complaints about breaches of employment legislation
to employment tribunalsin as similar away as possible to other employees.
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314.

315.

316.

317.

318.

319.
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Paragraph 1 amends section 193 of the 1996 Act removing the power of Ministersto
exclude certain persons in Crown employment from many of the rights under that Act
(with the exception of those rights created by the Public Interest Disclosure Act 1998).

Paragraph 2 repeals section 4(7) of 1996 Act which provides that a Minister of the
Crown may direct that the proceedings of an employment tribunal must be heard and
determined by the Employment Tribunal President alone.

Paragraph 3 substitutes a new section 10 into the Employment Tribunals Act 1996.
The new section retains the national security defence to unfair dismissal complaints
and complaints under section 146 of the 1992 Act. However, it removes the power
of Ministers to conclusively certify that an act was done on grounds of national
security. It al'so putsin place new safeguardsto protect theinterests of national security.
Employment tribunal procedure regulations may enable Ministers of the Crown to
direct, in the interests of national security, that Crown employment proceedings are
heard by specially constituted tribunals. Ministers may direct that special procedures
(as provided in the regulations) should apply, for example, excluding an applicant or
his representative from all or part of proceedings, concealing the identity of awitness,
or keeping secret al or parts of the reasons for a decision. Employment tribunals will
also generally be ableto order that these arrangements apply in casesinvolving national
security where a direction has not been made by a Minister. The procedure regul ations
may make provision, where an applicant and his representative are excluded, for
appointing aspecial advocate to represent the applicant’ sinterests and for the applicant
or his representative to make a statement of his case before they are excluded.

New section 10A re-enacts the present section 10(2) and (3) of the Employment
Tribunals Act 1996, which alow the tribunal to sit in private in certain circumstances.

Where atribunal has been directed to conceal the identity of awitness or to keep secret
all or part of thereasonsfor itsdecisions, new section 10B makesit an offenceto publish
anything likely tolead to theidentification of the witness or the secret part of thereasons
for its decision and sets out the penalty for such an offence.

Paragraph 4 providesthat section 28(5) of the Employment Tribunals Act 1996 (which
provides that a Minister of the Crown may direct that proceedings be heard and
determined by the Employment Appeal Tribunal President alone) shall cease to have
effect. Paragraph 5 provides (in away similar to the provision made for employment
tribunals), that a Minister of the Crown may direct that appeals in national security
cases be heard by a specially constituted Appeal Tribunal and that specia procedures
are to be used, and for the appointment of a special advocate to represent the interests
of an excluded person.

Paragraphs 6 and 7 remove the power of Ministers to issue certificates which are
conclusive as to the fact that an act was done on grounds of national security for the
purposes of the Race Relations Act 1976 and the Disability Discrimination Act 1995
respectively.

General

321.

Sections 42 to 47 contain various general and consequential provisions.
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