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Section 8: Arbitration provisions

33. Section 8 ensures that, where appropriate, the provisions of the Arbitration Act 1996
apply in relation to third party rights under this Act. Without this section, the main
provisions of the Arbitration Act 1996 would not apply because a third party is not a
party to the arbitration agreement between the promisor and the promisee.

34. Subsection (1) deals with what is likely to be the most common situation. The third
party’s substantive right (for example, to payment by the promisor) is conferred subject
to disputes being referred to arbitration (see section 1(4)). This section is based on a
“conditional benefit” approach. It ensures that a third party who wishes to take action to
enforce his substantive right is not only able to enforce effectively his right to arbitrate,
but is also “bound” to enforce his right by arbitration (so that, for example, a stay of
proceedings can be ordered against him under section 9 of the Arbitration Act 1996).
This approach is analogous to that applied to assignees who may be prevented from
unconscionably taking a substantive benefit free of its procedural burden (see, for
example, DVA v Voest Alpine, The Jaybola [1997] 2 Lloyd’s Rep 279). “Disputes ….
relating to the enforcement of the substantive term by the third party” is intended to have
a wide ambit and to include disputes between the third party (who wishes to enforce
the term) and the promisor as to the validity, interpretation, existence or performance
of the term; the third party’s entitlement to enforce the term; the jurisdiction of the
arbitral tribunal; or the recognition and enforcement of an arbitration award. But to
avoid imposing a “pure” burden on the third party, it does not cover, for example, a
separate dispute in relation to a tort claim by the promisor against the third party for
damages.

35. Subsection (2)is likely to be of rarer application. It deals with situations where the third
party is given a right to arbitrate under section 1 but the “conditional benefit” approach
underpinning subsection (1) is inapplicable. For example, where the contracting parties
give the third party a unilateral right to arbitrate or a right to arbitrate a dispute other than
one concerning a right conferred on the third party under section (1). To avoid imposing
a pure burden on the third party (in a situation where, for example, the contracting
parties give the third party a right to arbitrate a tort claim made by the promisor against
the third party) the subsection requires the third party to have chosen to exercise the
right. The timing point at the end of the subsection is designed to ensure that a third
party who chooses to exercise his right to go to arbitration by, for example, applying
for a stay of proceedings under section 9 of the Arbitration Act 1996, can do so. Under
section 9 of the Arbitration Act 1996, the right to apply for a stay of proceedings can
only be exercised by someone who is already a party to the arbitration agreement.
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