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CARE STANDARDSACT 2000

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part Vii: Protection of Children and Vulnerable Adults

Protection of vulner able adults

2109.

220.

Part VII introduces provisions by which the Secretary of State will establish and
operate, in relation to both England and Wales, a list of persons who are considered
unsuitable to work with vulnerable adults. Providers of care services, including care
homes, domiciliary care agencies and prescribed services within both NHS and
independent healthcare settings will be required to refer individualsfor inclusion in the
list (section 82). Provision is also made for registration authorities to refer individuals
for inclusion in both thelist kept under section 1 of the Protection of Children Act 1999
(PoCA) and the list kept under this Part (PoVA), (sections 84 and 95), and for referrals
to be made asaresult of certain inquiries. (Sections 85 and 96). Section 89 placesaduty
on providers of care services to vulnerable adults to check that prospective employees
arenot on thelist, and to refuse employment in that field to any person included on the
list. They must also stop employing a person in a care position if they discover they
are on the appropriate list. A person who seeks work in a care position while they are
confirmed on the list commits an offence.

Individualswill have aright of appeal against adecision to include them onthelist, and
will be ableto apply to have their name removed from the list after ten years (five years
if aged under 18 at the time their listing was confirmed (sections 86 - 88). Provision
is also made for cross-referrals between this list and the list of persons considered
unsuitable to work with children established under section 1 of POCA, and vice versa
(sections 92 and 97). Further amendments are made to the Education Act 1986 such
that persons who are unsuitable to work with children are disqualified from working
in independent schools.

Section 80 Basic definitions

221.

222.

This section providesthe basic definitionsrelevant to this Part of the Act. Subsection (2)
defines care workers. Broadly, these are individuals employed in care homes, private
and voluntary hospitalsor clinics, independent medical agenciesor NHS establishments
who have regular contact with vulnerable adults in the course of their normal duties,
and individualswho provide personal care to peoplein their own homes. The approach
for healthcare establishmentsisthat these provisions will only apply where individuals
are employed in prescribed services. For example, staff on a geriatric ward would be
included, but staff on a paediatric ward would not be. Subsection (3) defines “care
position”.

Subsection (4) provides that for this Part of the Act, employment is defined asitisin
section 12(1) of PoCA:

“employment” -
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(@ means any employment, whether paid or unpaid and whether under a contract of
service or apprenticeship, under a contract for services, or otherwise than under
acontract; and

(b) includes an office established by or by virtue of a prescribed enactment,
and references to an individual being employed shall be construed accordingly.

Subsection (5) defines supply workers. These are workers who are found care work
through employment agencies or businesses, including those supplied by domiciliary
care agencies to provide personal care to people in their own homes. The definition
aso includes temporary staff supplied by employment agencies or businesses to work
in care positions as defined in subsection (3).

Subsection (6) defines vulnerable adults. Three groups of adults are identified:
» those receiving accommodation and nursing or personal carein acare home;

» thosereceiving personal careintheir own home through adomiciliary care agency;
and

» thosereceiving certain services in healthcare settings, including private, voluntary
and NHS establishments. (The servicesincluded will be set out in regul ations under
subsection (2) above).

Subsection (7) defines the providers of services to vulnerable adults. These are any
person who is registered as carrying on a care home, a domiciliary care agency, or an
independent healthcare establishment, independent medical agency or NHS body which
provides prescribed services.

Subsection (8) The PoVA scheme will be operated by the Secretary of State for both
England and Wales, but with the Secretary of State alone having regulation making
powers. However, he will be required to consult the National Assembly for Wales
before making any such regulations.

Section 81 Duty of Secretary of Stateto keep list

227.

Section 81 places a duty on the Secretary of State to keep a list of individuals who
are considered unsuitable to work with vulnerable adults. The list will be kept by the
Secretary of State for Health in relation to both England and Wales. A person can only
be included on the list if he has been referred to the Secretary of State in accordance
with the provisions of this Part. Subsection (3) enablesthe Secretary of State to remove
a person from the list should he be satisfied that they should not have been included
onitinthefirst instance.

Section 82 Personswho provide care for vulnerable adults: duty to refer

228.

Section 82 sets out the duty on providers of care services for vulnerable adults to
refer care workers to the Secretary of State for inclusion in the list under certain
circumstances. The circumstances, set out in subsection (2), turn on a worker having
placed a protected adult at risk of harm, whether or not in the course of his
employment. The circumstances include not only that a worker has been dismissed
on grounds of misconduct which harmed or risked harm to a vulnerable adult, but
that aworker has resigned or retired before the employer has dismissed him; that they
have been transferred to other work; that they have been suspended or provisionally
transferred to other duties pending a final decision of the employer; or that they have
been made redundant in circumstances where the employer would otherwise have
considered dismissing them. The definition of “harm” isgiven in section 121 (General
interpretation etc).
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Subsection (3) further provides that if, after a worker has resigned, retired, been
dismissed or been transferred to other duties, relevant information comes to light, the
employer is still under aduty to refer the person to the Secretary of State for inclusion
on thelist.

Subsections (4) to (7) describe the process that the Secretary of State must use to
determine whether a referred person should be included on the list. Providing that the
Secretary of State considers it may be appropriate to list the person, then the person
will be provisionally included in the list while the referral is under consideration. The
Secretary of State will invite both the person referred and the provider to make any
observations on the information the other submits, and if he thinks appropriate, will
subsequently invite each to comment on the other party’s observations. The Secretary
of Statewill cometo adecision once all therelevant information has been received, and
he has been notified that any pending action against the worker hasresulted in dismissal
or permanent transfer to other duties. If the Secretary of State forms the opinion that it
was reasonable for the provider to consider the care worker guilty of misconduct, and
that the person is unsuitable to work with vulnerable adults, then the person’s name
will be confirmed on the list.

Subsection (10) makes it clear that referrals are not required unless the dismissal,
resignation etc. occurred after the commencement of this section. This is a similar
approach to that adopted under POCA, section 2(10).

Section 83 Employment agencies and businesses. duty to refer

232.

Employment agencies and businesses are similarly required to refer supply workers to
the list under appropriate circumstances. Under subsection (2), an employment agency
must make a referral where it has decided not to do any further business with the
worker on the grounds of misconduct which harmed a vulnerable adult or placed him
or her at risk of harm; or where on those grounds has decided not to find them any
further employment as a supply worker. An employment business must refer where
it has dismissed a supply worker on the grounds of misconduct which harmed, etc, a
vulnerable adult; where the supply worker has retired or resigned but otherwise the
employment business would have dismissed or considered dismissing him on those
grounds; or where on those grounds it has decided not to supply him for further work
in a care position (subsection (3)). The procedure the Secretary of State must follow
after areferral is similar to that set out in section 82. Again, there is no requirement to
refer in cases where the dismissal, resignation etc., or decision no longer to provide or
supply the worker to fill a care position occurred before this section comes into force.

Section 84 Power of registration authority to refer

233.

Section 84 gives the registration authority (in England the Commission; in Wales the
Assembly), the power to refer worker to the Secretary of State that they consider guilty
of misconduct. This section enables the registration authorities to make referrals when
they come across evidence of misconduct in the course of their inspections that has not
been referred to the Secretary of State by the employer. This power would be used in
cases where employers have not fulfilled the responsibilities Part V11 places on them
to refer workers who have caused harm, or risked harm to vulnerable adults. Such
circumstances could occur when a care home has been closed and the owner isrefusing
to co-operate or in small establishments where the owner may be directly involved in
care provision, has caused harm himself and has not referred himself.

Section 85 Individuals named in the findings of certain inquiries

234.

This section provides for the Secretary of State to be able to consider for inclusion on
the list individuals who have been named in the findings of certain inquiries. It also
describesthe processthat the Secretary of State must use to determine whether aperson
so named should be included on the list. If it appears to the Secretary of State that the
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person who held theinquiry found that the individual was guilty of relevant misconduct
while employed in a care position and that the individua is unsuitable to work with
vulnerable adultsthen the person will be provisionally included inthelist. The Secretary
of State will invite observations from the individual on the report, so far as it relates
to him, and from the employer of the individual at the time the misconduct took place.
If he feels it is appropriate, the Secretary of State will invite each to comment on the
other party's observations. The Secretary of State will come to a decision once all the
relevant information has been received.

Subsection (6) defines "relevant employer” and "relevant misconduct”. Subsections (7)
to (9) providealist of relevant inquiriesto which this section may apply, and provides
the Secretary of State with an order making power (in consultation with the Assembly),
to add other inquiries or hearingsto thislist.

Section 86 Appeals against inclusion in thelist

236.

237.

238.

Individualswill have aright to appeal against adecision by Secretary of Stateto include
them on thelist, but (subject to subsection (2)) not against a provisional inclusion while
the referral is being investigated. Appeals will be heard by the Tribunal established
under PoCA. Individuals will also be able to apply to the Tribunal to appeal against a
decision of the Secretary of State not to remove their name from the list on the grounds
that their inclusion was erroneous.

If the Tribunal is not satisfied, either that the individual was guilty of misconduct, or
that he is unsuitable to work with vulnerable adults, it will allow the appeal and direct
that the individual’s name should be removed from the list. In considering an appeal
where an individual has been convicted of an offence, the Tribunal cannot challenge
any fact on which the conviction was based.

Subsection (2) provides that if an individual’s name has provisionally been on the list
for more than nine months without a decision being made, he can ask the Tribunal
to determine his case instead of the Secretary of State. This will not apply where a
criminal or civil caseis pending, in which case the individual cannot ask the Tribunal
to determine his case until 6 months after the final outcome (or “final determination”)
of the court case. “Final determination” is defined in subsection (6).

Section 87 Applications for removal from the list

239.

Under this section, individuals are given aright to apply to have their name removed
from the list once a period of ten years has elapsed. Applications will be made to the
Tribunal, as before, and it will be for the Tribunal to determine whether the individual
is still unsuitable to work with vulnerable adults.

Section 88 Conditionsfor application under section 87

240.

Section 88 gives conditions for application for removal from the list. It provides that
such applications may only be made with leave of the tribunal. An individual may only
apply after he has been permanently listed for at least ten years, and if unsuccessful, at
ten yearly intervals after that. Anyone who was aged under 18 at the time of permanent
listing can apply to have his name removed after five years (and at five yearly intervals
after that). It will befor the Tribunal to determine whether an individual is now suitable
to work with vulnerable adults.

Section 89 Effect of inclusion in list

241.

This section places a duty on providers of care services to vulnerable adults, including
domiciliary care agencies, to check that prospective employeesare not on thelist before
offering them employment in a care position. If they do find the person is on the list,
they must not employ them in a care position. Where workers are being supplied by an
employment agency or business, the provider may instead obtain written confirmation
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from the agency or business to the effect that they have checked that the individual
is not on the list within the last twelve months. Should an employer discover that an
employeeislisted then they are obliged to stop employing them in a care position.

Subsection (5) makesit an offence for aperson confirmed on thelist to apply for, accept
or do any work inacare position. A person committing an offence under this subsection
would be liable on conviction in the Magistrate’ s Court to imprisonment for up to six
months, and afine of up to £5000 (level five on the standard scale); and in the Crown
Court to imprisonment for up to five years and an unlimited fine. It will be a defence
for alisted person charged with an offence under this subsection to prove that they did
not know, and could not reasonably be expected to know, that they were on the list.

Section 90 Searches of list under Part V of Police Act 1997

243.

Section 90 amends section 113 and 115 of the Police Act 1997. These amendmentswill,
when commenced, enable the Criminal Records Bureau to supply an individua with a
criminal record certificate or enhanced criminal record certificate which states whether
he isincluded on the list, and gives any details of the inclusion as may be required in
regulations.

Section 91 Accessto list before commencement of section 90

244,

This section provides that pending such time as the Criminal Records Bureau takes on
the function of issuing criminal record certificates, any person who wishes to offer an
individual employment in acare position, or an employment agency or domiciliary care
agency who wishes to take on an individual, or any other person as may be defined in
regulations, is entitled on application to the Secretary of State to the information as to
whether theindividual ison thelist. An application can still be madeif theindividual is
already employed by the person. This means, for example, that an employer can carry
out acheck in order for aperson to change their duties and work in acare position when
they had not done so before.

Section 92 Personsreferred for inclusion in list under Protection of Children Act

1999
245.

This section deals with cross-referrals between this list and the list established under
section 1 of POCA, which listsindividuals considered unsuitable to work with children.
Where aperson isreferred under PoCA but it appears from the alleged misconduct that
they may be unsuitable to work with vulnerable adults, it provides a mechanism for
considering inclusion on the PoV A list. Subsection (3) provides, however, that aperson
can only be provisionally included in, or have his inclusion confirmed in, the PoVA
list, if heisalso included in the PoCA list.

Section 93 Power to extend Part V1|

246.

247.

Section 93 gives the Secretary of State the power to make regulations to make changes
to the list in section 80(7) defining persons providing care to vulnerable adults,
and to amend the definitions given in section 80 of “care worker”, “care position”
and “vulnerable adult”. Section 93 gives the Secretary of State power to amend the
definitions in section 80 so as to bring within the scope of Part VIl any social services
provided by local authorities or others, and health services outside the NHS.

The section allows the Secretary of State to keep the coverage of Part VII up to date,
for example, should the scope of services regulated under Part |1 of the Act be altered
in the future. The power to extend will also enable the coverage of Part VI to be kept
relevant to changing patterns of service delivery. For example, it is intended that day
centres will be brought within the range of services regulated under Part |1 of this Act
in the foreseeabl e future. This section would enable the Secretary of State to extend the
provisions of Part VI to include care workersin day centre services.
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TheList kept under Section 1 of the 1999 Act

248.

Sections 94 to 104 make necessary amendments to PoCA.

Section 94 Employment agencies and businesses

249.

This section inserts a new section into POCA to modify the application of that Act to
employment businesses.

Section 95 Inclusion in 1999 Act list on reference by certain authorities

250.

Section 95 provides anal ogous powers to section 84 by amending PoCA to alow the
Commission, the Assembly and Her Majesty’ s Chief Inspector of Schoolsin Englandto
refer child careworkersto the Secretary of State. This power would be used when these
bodies, in the course of their duties, come across child care workers who they consider
to be guilty of misconduct which has harmed, or risked harm to children and who have
not been referred to the Secretary of State by their employers. This misconduct need
not necessarily be committed in the course of their employment. This power would be
used, for example, in caseswhere employers, for whatever reason, had not fulfilled their
responsibilities under POCA, to refer workers guilty of misconduct to the Secretary of
State.

Section 96 Inclusion in 1999 Act list of individuals named in findings of certain
inquiries

251.

252.

This section is exactly analogous to section 85. It amends section 2A of PoCA and
provides for the Secretary of State to be able to consider for inclusion on the list,
individuals who have been named in the findings of certain inquiries. It also describes
the process that the Secretary of State must use to determine whether a person so named
should be included on thelist. If it appearsto the Secretary of State that the person who
held the inquiry found that the individual was guilty of relevant misconduct while in
a child care position and that the individual is unsuitable to work with children then
the person will be provisionally included in the List. The Secretary of State will invite
observations from the individual on the report, so far as it relates to him, and from
the employer of the individua at the time the misconduct took place. If he feelsit is
appropriate, the Secretary of State will invite each to comment on the other party's
observations. The Secretary of State will come to a decision once al the relevant
information has been received.

Subsection (6) defines "relevant employer” and "relevant misconduct”. Subsections (7)
to (9) provide alist of relevant types of inquiry, and provide the Secretary of State with
an order making power (in consultation with the Assembly), to enable him to add other
types of inquiries or hearingsto thislist.

Section 97 Inclusion in 1999 Act on reference under this Part

253.

This section inserts a new section 3A into PoCA to take account of cross-referral
matters. It mirrors the provision under section 92, in that the Secretary of State may
in some circumstances consider an individual for inclusion in the POCA list when they
have been referred for inclusion in the PoV A list, but only if he also includes the person
in the PoVA list.

Section 98 Individuals providing care funded by direct payments

254.

Section 98 extends the provisions of POCA to child care workers employed through
certain direct payments. Subsection (1) enables a local authority to refer to the PoCA
list arelevant individual whom the authority considers is guilty of misconduct which
harmed a child or placed a child at risk of harm. “Relevant individual” is defined as a
person who is or has been employed to provide care to a child, where that employment
isfunded by adirect payment under section 17A of the Children Act.
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255.  Subsections (2) and (3) amend PoCA so asto require alocal authority to check whether
an individual isin the list before making a direct payment, if the parent proposing to
employ theindividual asksit to. Regulations made under section 103 will permit these
checks to be made pending the coming into operation of the Criminal Records Bureal.

Section 99 Transfer from Consultancy Service Index of individuals named in past

inquiries

256.  This section amends section 3 of POCA. It enables names held on the Consultancy
Service Index as a result of a relevant inquiry, to be transferred to the Protection of
Children Act list in circumstances where it appears to the Secretary of State that the
person who held the inquiry found the individual guilty of misconduct, and that the
individual is unsuitable to work with children.

Restrictions on wor king with children in independent schools

Section 100 Additional ground of complaint

257.  Section 100 amends the Education Act 1996 so as to provide for the disqualification
from working in an independent school of persons who are unsuitable to work with
children. A right of appeal to an Independent Schools Tribunal isgivenin subsection (2)
against a proposal by the Secretary of State to disqualify a person on those grounds.

Section 101 Effect of inclusion in 1996 Act list

258.  Section 101 amends PoCA so asto require child care organisations, when proposing to
offer employment in a child care position, to check that the person they are intending
to take on is not disqualified from working in independent schools on those grounds. If
heis, they are prohibited from taking him on in that position.

Section 102 Searches of 1996 Act list

259. Itisintended that, when Part V of the Police Act 1997, which providesfor the Criminal
Records Bureau, comes into force, checks against the exclusion list established under
PoCA can be made through that mechanism. Section 102 makes amendments to the
Police Act 1997 to enable the checks provided for in the sections 100 and 101 above,
to be made under the provisions of Part V of the Police Act when it comesinto force.

General

Section 103 Temporary provision for accessto lists

260.  Thissection replaces sections 13(3) and 13(4) of POCA to take account of amendments
made by this Act. It ensures that all relevant lists can be accessed by al relevant
organisations in advance of the establishment of the Criminal Records Bureau.
Subsection (1) identifies the lists that the amendment is concerned with, and
subsection (2) defines who may access the lists under these interim arrangements.
This subsection also provides a power to make regulations broadening the range of
organisations that will have access to the lists during thisinterim period, and similarly
widens the range of positions in respect of which they will be able to make checks.
Thus, for example, it will alow regulations to be made which will allow adoption
societies access to the lists when considering the suitability of prospective adoptive
parents before section 104 is commenced.

Section 104 Suitability to adopt a child: searches of lists

261.  Thissection amends sections 113 and 115 of the Police Act 1997, to provide for certahr;
persons to be subject to criminal records checks, and enhanced criminal records

1  ThePolice Act 1997 provides for the issue of three types of certificates:
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checks respectively. In the case of prospective adoptive parents, the enhanced criminal
records certificates are to be made available to the local authority or voluntary adoption
agency that is carrying out the assessment of a person’s suitability to adopt.

This section also amends sections 113 and 115 of the Police Act 1997 such that
persons who are applying for registration under Part Il of this Act (persons carrying
on or managing establishments or agencies) and persons applying to be admitted to
the registers of social care workers held by the Councils under section 56 of this Act
may also be subject to both types of check. For persons applying to be registered under
Part VI (childminders and day centre providers), of this Act provisionsin Schedule 4,
paragraph 25 make the appropriate amendments to the Police Act 1997.

Criminal Conviction Certificate under section 112. These will just give information
about criminal convictions

Criminal Record Certificate under section 113. These will give information about
criminal convictions and cautions, plus information about POCA/PoV A listing

Enhanced Criminal Records Certificare under section 115, These will give information

about criminal convictions, POCA/PoVA listing, and in addition,” will give such

information relating to a persons arrests, or charges and investigations rel ating to them,

W}hl ﬁh haveelnot I ) to a conviction or caution and which the relevant chief constable
inks are relevant.


http://www.legislation.gov.uk/id/ukpga/2000/14/schedule/4
http://www.legislation.gov.uk/id/ukpga/2000/14/schedule/4/paragraph/25

