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FREEDOM OF INFORMATION ACT 2000

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Freedom of Information Act 2000 which received
Royal Assent on 30 November 2000. They have been prepared by the Home Officein
order to assist the reader in understanding the Act. They do not form part of the Act
and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

BACKGROUND

3.

In December 1997, the Government issued a White Paper entitled “ Your Right to
Know” (Cm 3818) onitsproposalsfor aFreedom of Information Act. It sought views by
28 February 1998. More than 550 responses to the White Paper were submitted. Copies
were placed in the Library of both Houses of Parliament and published on the Internet.

A draft Bill was published as part of a consultation paper (Cm 4355) on 24 May 1999
followed by a process of pre-legidative scrutiny by committees in both Houses of
Parliament and a further period of public consultation. 2248 responses were made as
part of the public consultation on the draft Bill. Copies were placed in the library of
both Houses of Parliament. A short report on the consultation and details of respondees
and a breakdown of the responses on each provision of the draft Bill was published on
the Internet.

The Act creates new rights of accessto information. It isintended to supersede the Code
of Practice on Accessto Government Information. The Act amends the Data Protection
Act 1998 and the Public Records Act 1958.

The Code of Practice on Access to Government Information is a non-statutory
scheme which requires Government Departments and other public authorities under
the jurisdiction of the Parliamentary Commissioner for Administration to make certain
information available to the public and to release information in response to specific
requests. The Act creates a statutory right of access, provides for a more extensive
scheme for making information publicly available and covers a much wider range of
public authoritiesincluding: local government, National Health Service bodies, schools
and colleges, the police and other public bodies and offices. The provisions in the
Act will be regulated by a Commissioner to whom the public will have direct access,
rather than access only through the intervention of their Member of Parliament as under
the Code. The Act will permit people to apply for access to documents, or copies of
documents, as well as to the information itself.

The Public Records Act 1958 reorganised the arrangements for the preservation of
public records. It places a duty on the Keeper of the Public Record Office to provide
reasonable facilities for inspecting and obtaining copies of such records. The statutory
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rights under the Act and the Information Commissioner’s regulatory powers will be
extended to information contained in these records.

THE ACT

8.

10.

Part |:
11.

Part |1
12.

Part |1

The main purpose of the Act is to implement the principles set out in the White Paper
inso far asit is appropriate to do so by primary legislation. Some matters will be dealt
with in secondary legislation, codes of practice or by administrative action.

The Act:

e providesaright of accessto recorded information held by public authorities;
» creates exemptions from the duty to disclose information; and

» establishes the arrangements for enforcement and appeal .

TheActisin eight parts.

Accessto information held by public authorities
This Part:

» provides for the general right of access to recorded information held by public
authorities and specifies the conditions which need to be fulfilled before an
authority is obliged to comply with arequest;

e describesthe effect of the exemptionsin Part 11 on the abligations under section 1;

» provides for the Act to cover the bodies, persons or office holders specified in
Schedule 1 and publicly-owned companies and includes a power to specify further
public authorities for the purpose of the Act;

« alowspublic authorities to charge feesin accordance with regul ations made by the
Secretary of State;

e providesfor time limits for complying with a request;

* makes specia provision relating to public records transferred to the Public Record
Office, etc.;

e requires public authorities to provide advice and assistance to applicants;
» requires public authorities to state the basis for refusal of arequest;

* renames the Data Protection Commissioner and Data Protection Tribuna (with
consequential amendments to other legislation being made in Schedule 2); and

* requires public authorities to adopt and maintain a publication scheme and to
publish information in accordance with it.

: Exempt information

This sets out the circumstances in which information is “exempt information” for the
purposes of the Act. Some of the exemptions apply to aclass of information; othersrely
on the application of a prejudice test or other consequences of disclosure.

I General functions of Secretary of State, Lord Chancellor and

I nformation Commissioner

13.

This requires the Secretary of State to issue a code of practice providing guidance
to public authorities on various administrative matters, including the practices which
authorities should follow when dealing with requests for information. It also requires
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the Lord Chancellor to issue a code of practice providing guidance to public authorities
on the keeping, management and destruction of their records.

Part |1l places a duty on the Commissioner to promote good practice and public
authorities' compliance with the Act, their publication schemes and codes of practice.
The Commissioner is also obliged, where he considers it expedient, to disseminate
information to the public about the Act. The Commissioner is permitted to charge fees
with the consent of the Secretary of State for such services. Part I11 also enables the
Commissioner to make practice recommendations specifying what a public authority
should do to comply with the codes of practice and requires the Commissioner to lay
annual reports before Parliament.

Part | V: Enforcement

15.

16.

This enables an applicant who is not satisfied with the response by a public authority
to a request for information to apply to the Commissioner for a decision on whether
the authority has acted in accordance with the provisions of the Act. Subject to certain
conditions, for example, the exhaustion of other means of complaint, the Commissioner
isunder a duty to reach adecision.

This part of the Act also describes the investigative and enforcement powers of
the Commissioner. The Commissioner’s powers of entry and inspection are set out
in Schedule 3. It confirms that the Act does not give rise to any right of action
against public authorities for breach of statutory duty. This part also provides for the
circumstances in which a certificate may be issued by an accountable person in respect
of a decision notice or enforcement notice issued by the Commissioner in respect of
the disclosure of exempt information. The effect of such a certificate is that a public
authority need not comply with the Commissioner’ s notice.

Part V: Appeals

17.

This states the circumstances in which an applicant or a public authority may appeal to
the Tribunal when adecision notice, information notice, or enforcement notice hasbeen
served. It also states the circumstances in which a party to an appeal to the Tribunal
can appeal to the courts on apoint of law. It lays down the circumstances in which the
Tribunal can hear appeals against the issue of a certificate in national security cases.
It also provides for appeal procedures through amendments to the Data Protection Act
1998 as detailed in Schedule 4.

Part VI: Historical records and recordsin Public Record Office or Public
Recor d Office of Northern Ireland

18.

Thiseffectively replacesthelargely discretionary provision for accessto public records
under the Public Records Act 1958 with anew statutory regime; providesfor the access
to be enhanced in respect of information contained in records more than thirty years
old by disapplying a number of the exemptions in Part Il; regulates the relationship
between the Lord Chancellor (or appropriate Minister in Northern Ireland) and public
authoritiesin relation to certain information contained in historical records, and makes
further provision in relation to decisions relating to certain transferred public records.

Part VII: Amendments of Data Protection Act 1998

19.

With some exceptions and modifications this Part extends the Data Protection Act
1998 provisions about subject access and data accuracy to al personal information
held by public authorities. Schedule 6 makes specific provision to extend the 1998 Act
to include relevant personal information processed by or on behalf of both Houses of
Parliament and makes other minor amendments to that Act.
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Part VII1: Miscellaneous and supplemental

20.

21,

This Part:
e providesfor a power to make provision relating to environmental information;
e providesfor a power to repeal or amend existing statutory bars to disclosure;

» provides for disclosure of information between the Commissioner and specified
ombudsmen.

e creates an offence of altering etc. records with intent to frustrate aright of access;
e savesexisting powers of public authorities to disclose information;
* makes provision in respect of defamation;

* prevents the extension of the Act to the Scottish Parliament and certain devolved
bodies;

e dealswith the application of the Act to government departments and to Parliament
and the Northern Ireland Assembly;

» definesthe way in which orders or regulations can be made under the Act;
e definesvarious terms used in the Act; and
e (giveseffect to repeals of existing legidation in Schedule 8.

Part V11 also sets out the commencement provisions for the Act. Those provisionsin
the Act which do not come into effect on, or at the end of the period of two months
following, Royal Assent must be brought into force within the following five years
unless brought into effect earlier by order of the Secretary of State; meanwhile, the
Secretary of State must make annual reports to Parliament on progress towards full
commencement.

COMMENTARY ON SECTIONS

Part I: Accessto information held by public authorities

Right to information

Section 1: Right to information

22.

23.

24,

Section 1 confers a general right of access to information held by public authorities.
An applicant has a right to be told whether the information requested is held by that
authority (the duty to confirm or deny whether it holdsinformation) and, if it isheld, to
have it communicated to him. Provisions limiting an authority’s duty under section 1
appear in sections 1(3), 2, 9, 12 and 14 and in Part 1. The grounds in sections 9, 12
and 14 relate to the request itself and the circumstances in which an authority is not
obliged to comply withit. The provisionsof Part 11 relateto the nature of theinformation
requested.

Subsection (3) providesthat where an authority reasonably requires further information
in order to identify and locate the requested information and it requests this from the
applicant, it need not comply with section 1 until the further information is supplied.
There are no formal requirements on applicants to describe the information in a
particular way, but the description would have to be sufficient for a public authority to
be able to identify and locate the information requested. The applicant is not required
to describe a particular record.

Subsection (4) provides that, although the information communicated to an applicant
must be the information held at the time the request was received, account may be
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taken of amendments or deletions that would have been made in the normal course
of events. Thisis intended to help ensure that requests for information under the Act
do not interfere with the other day-to-day work of an authority or with sound record
management.

Subsection (5) providesthat where a public authority has communicated information to
an applicant, the authority shall be taken to have complied also with its duty to inform
the applicant whether or not it holds that information.

Section 2: Effect of the exemptionsin Part |1

26.

27.

28.

This section deals with the effect of the exemptions in Part Il. The effect of the
provisions in Part |1 differs depending on whether they confer absolute exemption or
not. Subsection (3) draws a distinction between provisions in Part 11 which confer an
‘absolute exemption', where the need to balance the public interest in disclosure against
the public interest in maintaining the exemption does not arise, and other exemptions
whose application must be balanced against the public interest in disclosure.

Subsection (1) provides that public authorities are not under a duty to confirm or deny
that they hold the requested information if either the provision of Part |l which states
that the duty does not arise in relation to that information confers absolute exemption
or in all the circumstances of the case, the public interest in maintaining the exclusion
of the duty outweighs the public interest in disclosing whether the authority holds the
information.

Subsection (2) provides that public authorities are not under a duty to disclose
information if either the information is exempt by virtue of a provision conferring
an absolute exemption or, in al the circumstances of the case, the public interest in
mai ntai ning the exemption outweighs the public interest in disclosing the information.

Section 3: Public authorities

29.
30.

31.

Subsection (1) defines the term “public authority” for the purposes of the Act.

The Act is intended to have wide application across the public sector at national,
regional, and local level. In view of the large number of bodies and offices intended to
fall within the scope of the Act it is not feasible to list each body individualy. Public
authorities are, therefore, designated in one of the following ways-

a) on the face of the Act (in Schedule 1), using generic descriptions where
appropriate, which specifies the principa authorities in national and local
government, together with the principal public authorities relating to the armed
forces, national health service, education, the police and other public bodies and
offices,

b) by order under section 4(1) adding to Schedule 1 any body or the holder of any
office that satisfies certain specified conditions;

¢) by order under section 5 adding any person that satisfies certain conditions and
that appears to the Secretary of State to exercise functions of a public nature or
is providing under a contract with a public authority any service whose provision
isafunction of that authority; or

d) by referenceto the definition of a publicly-owned company in section 6.

Subsection (2) sets out the circumstances in which information is “held” by a public
authority for the purposes of the Act. This does not extend to holding on behalf
of another person or authority. It would not, for example, extend to a Minister's
constituency papers just because they were kept by the Minister in his Department. It
includes information held el sewhere on behalf of an authority, for examplein a private
repository.
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Section 4: Amendment of Schedule 1

32.

33.

35.

36.

Subsection (1) provides apower for the Secretary of State to make an order, which will
be subject to negative procedure, to add to Schedule 1 a reference to any body or the
holder of any office which is not listed and which fulfils certain conditions.

Subsections (2) and (3) list the conditions to be fulfilled before an order under
subsection (1) may be made in relation to a particular body or office holder. These are
that:

e any body or office to be listed is established by the Crown or by an enactment
or by subordinate legislation or by a Minister in his capacity as Minister or by a
government department or by the National Assembly for Wales; and

* inthe case of abody, that it is wholly or partly constituted by appointment made
by the Crown or a Minister or a government department or the National Assembly
for Wales; or

* inthe case of an office, that appointments are made by the Crown or a Minister or
agovernment department or the National Assembly for Wales.

Subsection (4) provides for a body or office to cease to be a public authority by virtue
of itsinclusion in Part VI or VII of Schedule 1 if it ceases to satisfy the conditionsin
subsections (2) and (3).

Subsection (5) enables the Secretary of State to make an order to amend Parts VI and
VIl of Schedule 1 to remove an entry relating to a body or office which has ceased to
exist (subsection (5)(a)) or which ceases to meet the conditions in subsections (2) and
(3) (subsection (5)(b)). An order under subsection (5) must be laid before Parliament
after being made (Section 82(4)).

Subsection (7) providesthat, before making an order under subsection (1), the Secretary
of State shall consult with the National Assembly for Wales if the order addsto Part I,
I, 1V or VI of Schedule 1 areference to abody or office holder whose functions are
exercisable only or mainly in or asregards Wales. It also provides that the Secretary of
State shall consult with the First Minister and deputy First Minister in Northern Ireland
if the order relatesto abody which or office holder who, if the order were made, would
be a Northern Ireland public authority.

Section 5: Further power to designate public authorities

37.

38.

Subsection (1) contains a power for the Secretary of State to make an order, subject to
affirmative procedure, to include within the scope of the Act any person or officewhich
is not described in Schedule 1 nor capable of being added to that Schedule by an order
made under section 4(1) but which:

» appearsto the Secretary of State to exercise functions of a public nature, or

e isproviding contractual services to a public authority where the provision of that
serviceis one of the functions of the authority.

Subsection (3) requires the Secretary of State to consult any person in respect of whom
he proposes to make an order under subsection (1).

Section 6: Publicly-owned companies

39.

Subsection (1) defines a publicly-owned company as one which:
* iswholly owned by the Crown; or

e is wholly owned by any public authority listed in Schedule 1 other than a
government department or an authority which islisted only in relation to particul ar
information.
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Subsection (2) defines a company wholly owned by the Crown as a company having
no members except:

* Ministers, government departments or companies wholly owned by the Crown; or

e any person acting on behalf of the above,

and defines a company wholly owned by a public authority other than a government
department as having no members except:

e that public authority or companies owned by that public authority; or
e any person acting on behalf of the above.

Subsection (3) defines company as including any body corporate.

Section 7: Public authorities to which Act has limited application

42.

43.

45.

46.

47.

48.

Subsection (1) provides that where a public authority is listed in Schedule 1 only in
relation to specified information nothing in Parts | to V of the Act appliesto any other
information held by that authority.

Subsection (2) provides that an order under section 4(1) may specify that it is only to
have effect with respect to particular information.

Subsection (3) enables the Secretary of State by order to amend Schedule 1 by limiting
the information in relation to any public authority and by removing or amending that
limitation. Such an order is subject to affirmative resolution procedure (section 82(2)
(@)). SQubsection (4) sets out with whom the Secretary of State must consult before
making such an order.

Subsection (5) requires that an order made under section 5(1)(a) must specify the
functions with respect to which it has effect. Nothing in Parts | to V of the Act applies
to information held by an authority designated by order under section 5(1)(a) which
does not relate to the specified functions.

Subsection (6) requires an order made under section 5(1)(b) to specify the services
provided under contract to which the designation isto apply. Nothing in Parts| to V of
the Act applies to information held by a contractor designated in such an order which
does not relate to the provision of the specified services.

Subsection (7) provides that nothing in Parts | to V of the Act applies to information
held by a publicly-owned company which is excluded information.

Subsection (8) defines excluded information for the proposed subsection (7) as being
information specified in relation to a publicly-owned company in an order by the
Secretary of State. Such an order is subject to the affirmative resolution procedure
(Section 82(2)(a)).

Section 8: Request for information

49.

This section lays down the conditions which must be fulfilled in order that a request for
information is dealt with in accordance with the provisions of the Act. The conditions
include a requirement that the applicant describes the information requested. A request
for information can be made by any individual or body, regardliess of the purpose
of the application. An applicant will have to identify himself for the purposes of
the application, but the identity of the applicant is otherwise of no concern to the
authority except in the case of vexatious or repeated requests (section 14), and personal
information (section 40(1) - if the applicant is the subject of the personal information,
the provisions of the Data Protection Act 1998 will apply). In particular, the applicant
need not be a United Kingdom national or resident.
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Section 9: Fees

50.

51.

This section makes provision for authorities to notify applicants that a fee is payable
and exempts authorities from being obliged to disclose information until the fee has
been paid. The applicant will have three months from the date of notification to pay
the fee before his request lapses. This section aso provides for the Secretary of State to
make regul ations governing the fees that authorities may charge. Such regulations will
be able to prohibit afee with regard to certain types of request, to set an upper limit on
amounts that may be charged and to prescribe the manner in which any fees are to be
calculated. The regulations will not apply where provision is made under another Act
as to the fee that may be charged for the provision of particular information.

It is proposed that the regulations governing fees will specify that up to 10% of the
reasonable marginal costs of complying with the request may be charged. Thiswill be
amaximum figure and there will be no requirement on an authority to charge the full
10%, or indeed to charge anything. Theregulationswill providethat the additional costs
involved in providing the information in the manner or form requested (disbursements)
may be charged in addition to any fee.

Section 10: Time for compliance with request

52.

This states that an authority must comply with its duty under section 1 promptly and in
any event within 20 working days (or other period, not later than 60 working days, set
under regulations) from receipt of arequest. If afeesnoticeisissued, time stopsrunning
from the issue of the notice until the fee is received. Working days do not include any
Saturday or Sunday or Christmas Day, Good Friday or bank holidays under the Banking
and Financial Dealings Act 1971 in any part of the UK. Where an authority isnot ableto
reach adecision asto the balance of the public interest in disclosure within 20 working
days, it must reach a decision within a reasonable period. In these circumstances, the
authority isstill required to issue anoticethat an exemption applies under the provisions
of section 17(1) within the 20 working day limit.

Section 11: Means by which communication to be made

53.

54.

55.

56.

This section permits an applicant to express a preference as to the means of
communication of information under section 1.

Subsection (1) provides that where the applicant expresses a preference for the
communication of the information in one of 3 specified ways the public authority must
provide the information in accordance with that preference so far as is reasonably
practicable. The applicant is not restricted to one option but may, for example, inspect
and take a copy. Qubsection (2) provides that cost may be taken into account in
considering whether it would be reasonable to comply with the applicant’s wishes.

Subsection (3) requires an authority to give reasons for not complying with an
applicant’ s expressed wishes.

Subsection (4) providesthat, subject to the wishes of the applicant and cost, an authority
may communicate information in any reasonable form taking the circumstances into
account. Information may be provided on tape or other suitable means if considered

appropriate.

Section 12: Exemption where cost of compliance exceeds appropriate limit

57.

This section exempts public authorities from the obligation to disclose the information
requested, if the cost of doing so exceeds a threshold prescribed by the Secretary
of State. It allows the Secretary of State to prescribe different amounts for different
authorities. It enables the Secretary of State to make regulations to allow authorities to
aggregate the costs of requests for information where two or more requests are made by
one person, or by two or more persons acting together. It also enables the Secretary of
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State to make regulations governing the matters to be taken into account in calculating
the costs, and the manner in which they are to be estimated.

Section 13: Feesfor disclosure where cost of compliance exceeds appropriate limit

58.

This section provides that a public authority may charge for the communication of any
information the communication of which isnot required under section 1(1), because the
cost of compliance exceeds the appropriate limit, and is not otherwise required by law.
Such fees are to be determined by the public authority in accordance with regulations
made by the Secretary of State. It enables public authoritiesto charge for large amounts
of information that might not be otherwise disclosed due to cost considerations. This
does not affect existing statutory provisions as to fees to be charged for the disclosure
of information.

Section 14: Vexatious or repeated requests

59.

60.

Subsection (1) statesthat an authority is not obliged to comply with vexatious requests.
Thisis not intended to include otherwise valid requests in which the applicant happens
to take an opportunity to vent his frustration.

Subsection (2) states that an authority does not have to comply with repeated or
substantialy similar requests from the same person other than at reasonable intervals.

Section 15: Special provisionsrelating to public records transferred to Public
Record Office, etc.

61.

62.

63.

64.

This section addresses the situation where the appropriate records authority (for
example, the Public Record Office) receives a request for information which is (or
which, if it existed, would be) contained in a transferred public record and the duty
to confirm or deny does not arise in relation to that information or the information is
exempt only by virtue of a provision in Part Il which is not specified as conferring
absolute exemption in section 2(3). In such cases the appropriate records authority will
send acopy of therequest to the responsible authority (generally, that will be the public
authority that transferred the information to the appropriate records authority) within
the time period allowed for compliance with section 1(1).

Subsection (3) provides that the responsible authority shall reply to the appropriate
records authority, within a reasonable time, giving their decision as to the balance of
the public interest, in respect of either the duty to confirm or deny or to disclose the
information (as relevant), as required by section 66(3) or (4).

Subsection (4) defines 'transferred public record' for the purposes of the Act asapublic
record that has been transferred to the Public Record Office, another place of deposit
appointed by the Lord Chancellor under the Public Records Act 1958, or the Public
Record Office of Northern Ireland.

Subsection (5) defines for the purposes of the Act 'appropriate records authority' and
'responsible authority' in relation to a transferred public record.

Section 16: Duty to provide advice and assistance

65.

Thissection placesaduty on authoritiesto provide advice and assi stance to applicantsor
would-be applicantsfor information. An authority is deemed to have complied with this
duty with respect to any request for information if it has conformed with the Secretary
of State's code of practice issued under section 45 in relation to that case.
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Refusal of request

Section 17: Refusal of request

66.

67.

68.

69.

70.

71.

72.

Subsection (1) requiresthat apublic authority whichisrelying on aclaim that the duty to
confirm or deny does not arise, or on aclaimthat theinformation isexempt information,
gives the applicant notice of that fact, specifying the exemption in question and stating
(if that would not otherwise be apparent) why the exemption applies. Such a notice
must be given within 20 working days.

Subsection (2) provides that where the public authority (or, in a case falling within
section 66(3) or (4), the responsible authority) has not yet reached a decision on the
application of section 2(1)(a) or (2)(b) (that iswhether the public interest in maintaining
theexclusion of theduty to confirm or deny, or in maintaining the exemption, outweighs
the public interest in disclosing that the authority holds the information, or disclosing
the information, as the case may be), the notice under subsection (1) must indicate this
and must give an estimate of the date by which the public authority expects such a
decision will be made.

Subsection (3) provides that where an authority has decided, under section 2, that, in
all the circumstances of the case, the public interest in maintaining the exclusion of
the duty to confirm or deny, or in maintaining the exemption, outweighs the public
interest in disclosing whether the authority holds the information or in disclosing the
information itself, that authority must state the reasons for its decision. This must be
done either in the notice given under subsection (1) or in a separate notice given within
areasonable time.

Subsection (4) providesthat a public authority is not obliged to make a statement under
this section if, or to the extent that, the statement would involve the disclosure of
information that would itself be exempt.

Subsection (5) provides that where a public authority isrelying on aclaim that the cost
of complying with the request would exceed the appropriate limit, or that the request is
vexatious or repeated, then it must give the applicant notice of that fact within thetime
limit set down for complying with requests.

Subsection (6) providesthat if therequestisvexatiousor it repeatsan earlier request and
the authority has already given the applicant a notice in relation to a previous regquest
for information stating that it is relying on such a claim, the authority is not obliged
to give the applicant notice of the reason for its refusal if, in al the circumstances, it
would be unreasonable to expect it to serve afurther notice.

Subsection (7) providesthat a notice under subsection (1), (3) or (5) must contain
particularsof any procedurethe authority hasfor dealing with complaints, or a
statement that the authority does not have such a procedure, and must contain
particularsof theright conferred by section 50 (application for a decision by the
Commissioner).

The Information Commissioner and the Information Tribunal

Section 18: The Information Commissioner and the I nformation Tribunal

73.

74.

Subsections (1) to (3) rename the Data Protection Commissioner as the Information
Commissioner and the Data Protection Tribunal as the Information Tribunal. The
Commissioner and the Tribunal are to have functions both under the Data Protection
Act and under this Act. Consequential amendments to the Data Protection Act 1998
and other legidation are included in Schedule 2.

Subsection (5) provides that if the Data Protection Commissioner who was in post
immediately before Royal Assent remainsin officefor thetwo years after that time, she
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will leave office at the end of that period. Subsection (6) allows the re-appointment of
a person whose appointment is terminated by subsection (5).

Subsection (7) provides that, if a previous Data Protection Commissioner is re-
appointed as Information Commissioner, any previous terms of office served by virtue
of an appointment made before the passing of this Act are disregarded in determining
the length of time for which he can serve in the new post.

Publication schemes

Section 19: Publication schemes

76.

7.

78.

79.

80.

81.

82.

This section places a duty on every public authority covered by the Act to adopt and
maintain a scheme which relates to the publication of information by the authority, to
publishinformation in accordancewithit andtoreview it fromtimeto time. The scheme
has to be approved by the Commissioner. Subject to the need to obtain this approval,
and to the requirements discussed bel ow and set out in this section, each authority isfree
to draw up itsown scheme and so can tailor its proposalstoits particular circumstances.

The section requires public authorities to adopt a scheme specifying the classes of
information which it publishes or intends to publish, the manner of publication and
whether the information is available to the public free of charge or on payment. This
section is a step beyond the core access rights created by section 1.

A publication schemeisintended to beaguideto theauthority’ s publicationsand policy.
It can be either general or specific, for example, an authority might propose that minutes
of a particular committee would be published within a specified interval of time. As
required in subsection (2) ascheme must describe the types of information the authority
intends to publish, the manner in which it will be published, and whether there will be
acharge.

Subsection (3) requires a public authority, when adopting or reviewing a scheme, to
have particular regard to the public interest (a) in allowing the public to have access
to information held by the authority and (b) in the publication of reasons for decisions
made by the authority.

Subsection (4) requires an authority to publish its publication scheme but allows it to
do so in whatever way it thinksfit.

Subsections (5) to (7) concern the approval of publication schemes. The Commissioner
may refuse to approve a scheme, approve it only for a specified period, or revoke his
approval. The Commissioner must give reasonsfor refusing to approve or for revoking
approval to ascheme.

Material made generally available in accordance with a publication scheme would be
exempt under section 21 from the right of access. As such, the authority would not be
obliged to respond to requests for it on an individual basis.

Section 20: Model publication schemes

83.

This section gives authorities the option of adopting an * off-the-shelf’ scheme, which
may have been prepared by the Commissioner, or others, rather than preparing their
own. For example, a scheme could be prepared for all schools, which each individual
school could adopt, or all district authoritiesin acounty might work together to preparea
model scheme, which would then bejointly adopted. Thiswould enable better useto be
made of resourcesin that the Commissioner would not have to approve alarge number
of draft schemes and authorities could work together in preparing model schemes. A
model scheme could be adopted by an authority with or without modifications. (If
modifications are proposed, the further approval of the Commissioner is required in
relation to those modifications.)

11


http://www.legislation.gov.uk/id/ukpga/2000/36/section/18/6
http://www.legislation.gov.uk/id/ukpga/2000/36/section/18/7
http://www.legislation.gov.uk/id/ukpga/2000/36/section/19
http://www.legislation.gov.uk/id/ukpga/2000/36/section/19/2
http://www.legislation.gov.uk/id/ukpga/2000/36/section/19/3
http://www.legislation.gov.uk/id/ukpga/2000/36/section/19/4
http://www.legislation.gov.uk/id/ukpga/2000/36/section/19/5
http://www.legislation.gov.uk/id/ukpga/2000/36/section/19/7
http://www.legislation.gov.uk/id/ukpga/2000/36/section/20

These notes refer to the Freedom of Information Act 2000
(c.36) which received Royal Assent on 30th November 2000

The section contains provisions for approval, refusal to approve and revocation of
approval of schemeswhich are comparable to those for individual schemes, except that
when revoking his approval of a model publication scheme the Commissioner must
publish a notice to this effect which must include a statement of his reasons.

Part I1: Exempt information

85.

Part Il of the Act sets out the cases in which information is “exempt information”.
Some provisions are class based; that isif the information is of the type described, an
exemption can be claimed. Othersrefer to the harmful conseguences of disclosure.

Section 21: Information accessible to public by other means

86.

87.

Section 21 exempts information if it is reasonably accessible to the applicant by
other means. This provision confers absolute exemption for the purposes of section 2.
Information may be exempt by virtue of this provision even though it is available only
on payment. Information available by virtue of other legislation (other than information
which isrequired to be available for inspection) is deemed to be reasonably accessible
to the applicant and therefore exempt. Information which is available for inspection,
whether voluntarily or under another enactment, will only be exempt by virtue of this
section if it isin fact reasonably accessible to the applicant. Examples of the type of
information covered by this exemption include: books and pamphlets published by an
authority, or birth, marriage and death certificates available under other legislation.

The section does not apply simply because the information is available from the public
authority itself on request (other than information which the authority is obliged by
or under any enactment to make available), unless it is made available in accordance
with the authority’s publication scheme and any payment required is specified in or
determined in accordance with that scheme.

Section 22: Information intended for future publication

88.

89.

This section exempts information which is intended to be published, where it is
reasonable that the information should not be disclosed until the intended date of
publication. Examples of the type of information covered by this exemption include
information relating to research projectswhich it would beinappropriate to publish until
the project had been completed, or statistical information which is usually published
to a specific timetable (annually, quarterly etc). This exemption is related to the duty
to adopt a publication scheme (section 19). Where a publication scheme states that
an authority will publish information on specified dates or at specified intervals the
authority would normally be able to rely on this exemption in relation to particular
requests for such information.

Subsection (2) provides that the duty under section 1(1)(@) to confirm or deny that the
requested information is held does not arise in relation to information which is exempt
by virtue of subsection (1) if to comply would, itself, disclose information which it is
reasonabl e to withhold until the publication date. This might apply where, for example,
to betold that information relating to amendments to taxation is held would reveal that
tax ratesareto be amended, and thereforeit would be reasonable for an authority neither
to confirm nor deny that such information is held pending publication of the relevant
policy proposals or decisions.

Section 23: Information supplied by, or relating to, bodies dealing with security
matters

90.

Section 23(1) exempts, as aclass, al information directly or indirectly supplied by, or
relating to certain bodies dealing with security matters. This provision confers absolute
exemption for the purposes of section 2.
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92.
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Subsection (2) providesthat acertificate signed by aMinister of the Crownisconclusive
proof that the information is of the type in question, subject to aright of appeal to the
Information Tribunal under section 60.

Subsections (3) and (4) set out the bodies concerned.

Subsection (5) provides that the obligation under section 1(1)(a) to confirm or deny
whether or not the authority holds the information does not arise if to comply would
itself disclose information which is exempt by virtue of subsection (1).

Section 24: National security

94.

95.

96.

Section 24 exempts information not covered by section 23, where an exemption is
required to safeguard national security. A certification process is provided which is
similar to that in section 23.

Subsection (2) provides that the obligation under section 1(1)(a) to confirm or deny
whether the requested information is held does not arise where such an exemption is
required in order to safeguard national security.

Subsection (4) alows a certificate to describe information by means of a general
description. A certificate may apply to information existing at the time the certificate
isissued or it may also cover information acquired or recorded at a later date.

Section 25: Certificates under ss 23 and 24: supplementary provisions

97.

Section 25 makes supplementary provision to the certification process under sections
23 and 24, for evidentia purposes. It restricts the power to sign a certificate to a
Cabinet Minister, the Attorney General, the Attorney General for Northern Ireland or
the Advocate Genera for Scotland.

Section 26: Defence

98.

99.

100.

Section 26 exempts information the disclosure of which would, or would be likely to,
prejudice the defence of the British Islands or any colony or the capability, effectiveness
or security of the armed forces.

The expression “the British Islands’ is defined in Schedule 1 to the Interpretation Act
1978 as meaning the United Kingdom, the Channel Islands and the Isle of Man. The
expression “colony” is also defined in that Schedule.

Subsection (3) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise in relation to information which is
exempt by virtue of subsection (1) whereto comply would, or would be likely to, result
in the harm set out in relation to defence.

Section 27: International relations

101.

102.

103.

Subsection (1) exempts information the disclosure of which would, or would be likely
to, prejudice relations between the United Kingdom and any other State or international
organisation, or international court, the interests of the United Kingdom abroad, or the
promotion or protection by the United Kingdom of those interests. The definition of
“State” includes the Government of any State and any organ of such government.

Subsection (2) exempts confidential information obtained from a State or international
organisation or international court. Subsection (3) sets out what is meant by
“confidential” for this purpose.

Subsection (4) providesthat the obligation under section 1(1)(a) to confirm or deny that
the requested information is held does not arise if the information is exempt by virtue
of subsection (1) or (2) if to comply:
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e would, or would be likely to, result in the harm set out in relation to international
relations; or

» would itself involve the disclosure of confidential information (whether recorded
or not) obtained from another State or international organisation.

Section 28: Relations within the United Kingdom

104.

105.

This section exempts information which would, or would be likely to, prejudice
relations between any two administrations in the United Kingdom (as defined in
subsection (2)).

Subsection (3) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise in relation to information which
is exempt by virtue of subsection (1) if to comply would, or would be likely to, result
in harm of the kind described.

Section 29: The economy

106.

107.

This section exempts information the disclosure of which would, or would be likely to,
prejudice the economic interests of the United Kingdom or the financial interests of any
administration in the United Kingdom, (which would include, for example, budgetary
interests).

Subsection (2) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise in relation to information which is
exempt by virtue of subsection (1) if to comply would, or would be likely to, prejudice
the interests mentioned in subsection (1).

Section 30: I nvestigations and proceedings conducted by public authorities

108.

109.

110.

111

112.

113.

Subsection (1) exempts, asaclass, any information held at any time by apublic authority
for the purposes of acriminal investigation or criminal proceedings conducted by it.

Subsection (2) additionally exempts, as aclass, information relating to the obtaining of
information from confidential sources (informers) if it was obtained or recorded for the
purposes of the authority’ s functions relating to:

» criminal investigations,

e criminal proceedings;

» theinvestigations referred to in section 31,

» civil proceedings which arise from such investigations.

Subsection (3) providesthat the obligation under section 1(1)(a) to confirm or deny that
the requested information is held does not arise if the information is exempt by virtue
of subsections (1) or (2).

Subsection (4) treats proceedings instituted or conducted by certain connected persons
as being instituted or conducted by the public authority.

Subsection (5) provides that ‘criminal proceedings includes certain court-martial and
disciplinary proceedings, and proceedings before a Courts-Martial Appeal Court and
summary appeal courtsand a Standing Civilian Court; corresponding provisionismade
in relation to ‘offence’.

Subsection (6) maodifies this section in its application to Scotland, so as to take account
of the different criminal procedure in Scotland.
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Section 31: Law enforcement

114.

115.

116.

Subsection (1)(a) to (f) exempts information the disclosure of which would, or would
be likely to, prejudice certain specified law enforcement matters. Subsection (1)(g)
exemptsinformation which would, or would be likely to, prejudice the exercise by any
public authority of itsfunctionsfor any of the purposes specified in subsection (2). This
subsection essentially protects the conduct of investigations and proceedings which
may lead to prosecutions. Subsection (1)(h) exempts information which would, or
would be likely to, prejudice civil proceedings brought by an authority arising out of
investigations conducted for the purposes set out in subsection (2). Subsection (1)(i)
exempts information which would, or would be likely to, prejudice any inquiry under
the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 1976 arising out of an
investigation conducted for the purpose set out in subsection (2).

Subsection (2) sets out the purposes referred to in subsections (1)(g), (h) and (i). These
include:

e investigations into whether circumstances exist or may arise justifying regulatory
action under any enactment;

* regulatory investigations relating to unfitness or incompetence of company
directors,

* investigation of personsin regulated professions or who carry out activities which
regquire alicence;

e investigationsinto accidents;
* action relating to charity management;
» actionrelating to health and safety.

Subsection (3) providesthat the obligation under section 1(1)(a) to confirm or deny that
the requested information is held does not arise if the information is exempt by virtue
of subsection (1) and to comply would, or would be likely to, prejudice any of the law
enforcement matters referred to in this section.

Section 32: Court records, etc

117.

118.

119.

This exempts, as a class, information contained in specified records. The obligation
under section 1(1)(a) to confirm or deny that the requested information is held does not
arisein relation to such information. This provision confers absolute exemption for the
purposes of section 2.

This section exempts information which is held by a public authority solely by virtue
of the fact that it is contained in documents:

» filed with, or placed in the custody of, a court, or
» served upon, or by, the public authority for the purposes of such proceedings, or

» which acourt has created for the purpose of such proceedings (for example, bench
memoranda).

Subsection (2) of this section extendsthe exemption toinformation recorded or obtained
by a public authority for the purposes of its functions relating to statutory inquiries
(including those to which the Tribunals of Inquiry (Evidence) Act 1921 applies) and to
arbitrations. In either case, evidence could be given to theinquiry or arbitration by third
parties and theinquiry could create documents of its own. A public authority could find
itself holding this information either because it was a party or because inquiry papers
were held by it.
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Subsection (4) contains a definition of “court” which is the same as that in section 19
of the Contempt of Court Act 1981, thereby bringing in tribunals and other bodies
exercising the judicial powers of the State. This section also applies to the judicial
functions of coroners and documents relating to any particular inquest or post-mortem
examination.

This section does not apply to information which a public authority holds otherwise
than in the documents specified, even though the information may relate to, and be
deployed in connection with, particular proceedings.

Section 33: Audit functions

122.

123.

Subsections (1) and (2) of this section exempt the disclosure of information which
would, or would be likely to, prejudice the exercise by any public authority of its
auditing functions. The section relates to the audit of the accounts of other public
authorities, or examinations into the efficiency, economy and effectiveness with which
they use their resources to discharge their public functions. The section would not
extend to the internal auditing functions of authorities.

Subsection (3) provides that the duty to confirm or deny does not arise if compliance
with section 1(1)(a) would prejudice the authority’ s auditing functions.

Section 34: Parliamentary privilege

124.

125.

This section exempts information if this is required for the purpose of avoiding an
infringement of the privileges of either House of Parliament. Subsection (2) provides
that the duty to confirm or deny does not apply insofar as that exemption isrequired for
the purpose of avoiding an infringement of the privileges of either House.

Subsections (3) and (4) make provision for the Speaker of the House of Commons, in
relation to that House, and the Clerk of the Parliaments, in relation to the House of
Lords, to sign certificates as conclusive evidence that the exemption applies.

Section 35: Formulation of Government policy etc.

126.

127.

128.

129.

130.

Subsection (1) provides that information held by a government department or by the
National Assembly for Wales is exempt, as a class, if it relates to the formulation or
development of government policy, ministerial communications, Law Officers' advice
or the operation of aMinisteria private office.

Subsection (2) provides that once a decision as to government policy has been taken,
any statistical information used to provide an informed background to that decision
cannot be exempt information by virtue of subsection (1)(a) or (1)(b). Such statistical
information could be exempt under section 36.

Subsection (3) provides that the duty to confirm or deny does not arise in relation to
information which is exempt by virtue of subsection (1).

Subsection (4) requiresthat a public authority must have regard to the particular public
interest, when making any determination under section 2 in relation to information
exempt by virtue of subsection (1)(a), in the disclosure of factual information which
has, or isintended to be used, to provide an informed background to decision taking.

Subsection (5) clarifies that "government policy” includes the policy of the Executive
Committee of the Northern Ireland Assembly and the policy of the National
Assembly for Wales and defines “the Law Officers’, “Ministerial communications’
and “Ministerial private office” for the purposes of this section.
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Section 36: Pregjudice to effective conduct of public affairs

131.

132.

133.

134.
135.

Thissection relatesto information held by government departmentswhich isnot exempt
by virtue of section 35 and information held by other public authorities. Subsection (2)
provides that information is exempt if, in the reasonable opinion of a qualified person,
its disclosure:

e would, or would be likely to, prejudice the maintenance of the convention of
collective ministerial responsibility,

« would, or would be likely to, prejudice the work of the Executive Committee of the
Northern Ireland Assembly or the National Assembly for Wales,

» would, or would be likely to, inhibit the free and frank provision of advice or
exchange of views, or

» would otherwise prejudice, or would be likely to otherwise prejudice, the effective
conduct of public affairs.

Subsection (3) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise in relation to information which is
exempt by virtue of subsection (2) if, in the reasonable opinion of a qualified person,
compliance would, or would be likely to, have any of the adverse effects referred to.

Subsection (4) providesthat in the case of statistical information, thetest isthe same as
in subsections (2) and (3) but isasimple prejudice test (that is, the reasonable opinion
of aqualified person does not apply to statistical information).

Subsection (5) defines a“qualified person”.

Subsection (7) provides that a certificate signed by the Speaker of the House of
Commons, in relation to that House, or the Clerk of the Parliaments, in relation to the
House of Lords, and stating that in his reasonable opinion, disclosure of information
held by either House, or compliance with section 1(1)(a), would have the effects
mentioned in subsection (2), is to be conclusive evidence that the exemption applies.

Section 37: Communicationswith Her Majesty, etc. and honours

136.

137.

Subsection (1) exemptsasaclass, al information relating to the award of any honour or
dignity by the Crown or to any communications with the Royal Family or Household.

Subsection (2) providesthat the obligation under section 1(1)(a) to confirm or deny that
the requested information is held does not arise if the information is exempt by virtue
of subsection (1) or would be if the information existed.

Section 38: Health and safety

138.

139.

Subsection (1) exempts information the disclosure of which would, or would be likely
to, endanger the physical or mental health or safety of any individual.

Subsection (2) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise in relation to information which
is exempt by virtue of subsection (1) if to comply would, or would be likely to, result
in the harm described.

Section 39: Environmental information

140.

141.

This section exempts environmental information, which is to be made available under
the regulations made under section 74 of the Act.

Subsection (1) providesthat such information isexempt if the public authority isobliged
to release the information requested in accordance with the regulations or would be so
obliged but for an exemption under the regulations.

17


http://www.legislation.gov.uk/id/ukpga/2000/36/section/36
http://www.legislation.gov.uk/id/ukpga/2000/36/section/36/3
http://www.legislation.gov.uk/id/ukpga/2000/36/section/36/4
http://www.legislation.gov.uk/id/ukpga/2000/36/section/36/5
http://www.legislation.gov.uk/id/ukpga/2000/36/section/36/7
http://www.legislation.gov.uk/id/ukpga/2000/36/section/37
http://www.legislation.gov.uk/id/ukpga/2000/36/section/37/1
http://www.legislation.gov.uk/id/ukpga/2000/36/section/37/2
http://www.legislation.gov.uk/id/ukpga/2000/36/section/38
http://www.legislation.gov.uk/id/ukpga/2000/36/section/38/1
http://www.legislation.gov.uk/id/ukpga/2000/36/section/38/2
http://www.legislation.gov.uk/id/ukpga/2000/36/section/39
http://www.legislation.gov.uk/id/ukpga/2000/36/section/39/1

142.

143.

These notes refer to the Freedom of Information Act 2000
(c.36) which received Royal Assent on 30th November 2000

Subsection (2) providesthat the obligation under section 1(1)(a) to confirm or deny that
the requested information is held does not arise if the information is exempt by virtue
of subsection (1).

Subsection (3) makes it clear that the inclusion of a specific exemption for
environmental information available under the regulations does not limit the width
of the general exemption contained in section 21(1) (information available by other
means).

Section 40: Personal information

144.

145.

Subsection (1) exempts, asaclass, persona information relating to the applicant for the
information. Theright to know whether thisinformationisheld, and if so to have access
toit, is covered instead by the provisions of the Data Protection Act 1998 (as amended
by Part V11 of the Act). Thisprovision, in relation to such information, confers absolute
exemption for the purposes of section 2.

Wheretheinformation is personal information relating to athird party (that is, someone
other than the applicant), it is exempt under subsection (2) if its disclosure would
contravene the Data Protection Act 1998 or if the person to whom it relates would
not have a right to know about it or a right of access to it under that Act (because
of its exemption provisions). Personal information to which the relevant provisions
of that Act do not apply is treated for these purposes as if they did. The 1998 Act
prohibitsthe disclosure of personal information where, for example, it would be unfair,
or incompatible with the purpose for which it was obtained, or where the individual
who wasthe subject of theinformation had properly served notice that disclosurewould
cause unwarranted substantial damage or distress. This provision confers absolute
exemption for the purposes of section 2 where disclosure would contravene any of
the data protection principles, disregarding section 33A(1) of the DPA 1998 (which
contains exemptions from the principles for manual data held by public authorities).

Section 41: Information provided in confidence

146.

147.

Section 41 exempts, as a class, information obtained from any other person if its
disclosure would constitute a breach of confidence actionable by that or any other
person. This provision confers absolute exemption for the purposes of section 2. A
duty of confidence may be created by contract, or may arise from the circumstances.
The common law of confidence itself provides that in certain circumstances a duty of
confidence does not arise having regard to the public interest.

Subsection (2) providesthat the obligation under section 1(1)(a) to confirm or deny that
therequested information isheld does not ariseif, or to the extent that, the confirmation
or denial that would have to be given to comply with section 1(1)(a) would (apart from
this Act) constitute an actionable breach of confidence.

Section 42: Legal professional privilege

148.
149.

Section 42 exempts, asaclass, information to which legal professional privilegeapplies.

Subsection (2) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise in relation to information which
is exempt by virtue of subsection (1) if to comply would involve the disclosure of any
information in respect of which such aclaim could be maintained in legal proceedings.

Section 43: Commercial interests

150.
151

Subsection (1) exemptsinformation if it constitutes a trade secret.

Subsection (2) exempts information the disclosure of which would, or would be likely
to, prejudice the commercial interests of any person — including those of the public
authority holding the information.
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Subsection (3) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise if, or to the extent that, compliance
would, or would be likely to, prejudice commercial interests.

Section 44: Prohibitions on disclosure

153.

154.

Section 44 exempts all information where disclosure:

e isprohibited by or under any enactment;

e isincompatible with any European Community obligation; or
» would constitute or be punishable as a contempt of court.

(Section 75, enabling statutory prohibitions to be modified by order, is intended to
complement thisprovision.) Thisprovision confersabsol ute exemption for the purposes
of section 2.

Subsection (2) provides that the obligation under section 1(1)(a) to confirm or deny
that the requested information is held does not arise in relation to information which
is exempt by virtue of subsection (1) where compliance would itself (apart from the
Act) be prohibited by or under any enactment or is incompatible with any European
Community obligation or would constitute or be punishable as a contempt of court.

Part I11: General functions of Secretary of State, Lord Chancellor and
I nfor mation Commissioner

Section 45: Issue of code of practice by Secretary of State

155.

156.

This requires the Secretary of State to issue, and from time to time revise, a code
of practice setting out practices which he considers public authorities should follow
in discharge of their duties in relation to Part | of the Act (access to information).
It specifies particular matters which must be included in the code such as the advice
and assistance that should be given to applicants and procedures for dealing with
complaints. It also allows the code to make different provision for different authorities.
Subsection (4) requires the Secretary of State to consult the Commissioner before
making or revising a code; and subsection (5) provides for it to be laid before
Parliament.

The mattersto beincluded in the code are administrative ones that are an important part
of good practice. They form an important part of the overall scheme for dealing with
requests for information. For example, the code will include provision relating to the
provision by authorities of arrangements for dealing with complaints from applicants.
It isenvisaged that an effective complaints system will enable the more straightforward
complaintsto be dealt with by the authorities themsel ves and help ensure the best use of
the resources of the Commissioner who would be able to concentrate on more complex
or difficult cases.

Section 46: |ssue of code of practice by Lord Chancellor

157.

158.

Thisrequiresthe Lord Chancellor to issue a code of practice setting out practiceswhich
he considers public authorities (and other authorities whose records are subject to the
Public Records Act 1958) should follow in relation to the keeping, management and
destruction of their records. In doing so, he is to have regard to the public interest
in public access to such records. Different provision may be made in relation to
different authorities. The Lord Chancellor must consult the Secretary of State and
the Commissioner before making or revising the code, and it must be laid before
Parliament. Corresponding provision for Northern Ireland is included.

For records which are aso public records for the purposes of the Public Records Act
1958, the code may aso include guidance as to the transfer of records to the Public
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Record Office and their review before transfer. Corresponding provision for Northern
Ireland isincluded.

The requirement to have regard to the public interest in access to records reflects the
intention that the code will establish standards of good practice in relation to record-
keeping. Good practice would increase the efficiency with which information can
be located and retrieved by authorities in response to requests for information, and
therefore increase the amount of information which will be available under Part | of the
Act consistent with the imposition of cost limits.

Section 47: General functions of Commissioner

160.

161.

162.

163.

164.

This section places a duty on the Commissioner to promote good practice by public
authorities and promote the observance of the requirements of the Act and the Secretary
of State’sand Lord Chancellor’s codes of practice. The duty to promote good practice
includes, but goes wider than, the enforcement of the right of access under the Act; it
enables the Commissioner to promote access to information held by public authorities
ingeneral. It could include theissue of advice on such matters as how to handle requests
for information and the management of recorded information.

Subsection (2) places aduty onthe Commissioner in relation to the dissemination to the
public of information in relation to the operation of the Act, good practice, and other
matters within the scope of his functions under the Act. He can also give advice to any
person on any of these matters.

Subsection (3) enables the Commissioner to assess whether a public authority is
following good practice, but only with the consent of the public authority.

Subsection (4) enables the Commissioner to charge for services provided under this
section, subject to the consent of the Secretary of State. This alows him to charge for
matters such asinformation, literature, or speaking engagements, but not, for example,
for performing his statutory duties to enforce Part | of the Act.

Subsection (5) places a duty on the Commissioner from time to time as he considers
appropriate to consult with the Keeper of Public Records or, in Northern Ireland, the
Deputy Keeper of the Records of Northern Ireland about the promotion of observance
of the Lord Chancellor’s code of practice in respect of public records.

Section 48: Recommendations as to good practice

165.

This section enables the Commissioner to take action where an authority’ s practices do
not conform to the Secretary of State’s or the Lord Chancellor’s code of practice. He
may issue a practice recommendation specifying the steps the authority should take to
conform, but must consult first with the Keeper of Public Records when the practice
recommendation relates to a failure to conform with the Lord Chancellor’s code of
practice and is issued in respect of records which are public records for the purposes
of the Public Records Act 1958 or with the Deputy Keeper of the Records of Northern
Ireland for public recordsfor the purposes of the Public Records Act (Northern Ireland)
1923.

Section 49: Reportsto be laid before Parliament

166.

This section requires the Commissioner to lay before Parliament an annual report on
the exercise of his functions under this Act, and enables him to lay before Parliament
such other reports as he considers fit.
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Part I V: Enforcement

Section 50: Application for decision by Commissioner

167.

168.

169.

170.

171

172.

173.

This section permits any person to complain to the Commissioner about an authority’s
compliance with the requirements of the Act in respect of arequest for information by
that person.

The Commissioner isrequired to make adecision on the authority’ s compliance unless:
e the complaint has not exhausted the authority’ s own complaints system;

» the complainant has delayed too long before complaining;

e the complaint is vexatious or frivolous; or

e the complaint is withdrawn or abandoned.

The Commissioner can in his discretion decide to reach a decision in a case where he
is not obliged to do so under the Act.

Subsection (3) requires the Commissioner either to notify the complainant that he has
not made a decision and his grounds for not doing so, or to serve notice of hisdecision
on both the complainant and public authority.

Subsection (4) states that where the decision is that a public authority has failed in
its duty to confirm or deny whether it holds information or its duty to communicate
information, or has otherwise failed to comply with the Act as it relates to the means
by which information may be communicated or refusal of requests, a decision notice
must specify steps the public authority must take to comply with the Act and the time
period for doing so. (In respect of afailure to comply with any requirement of Part | of
the Act, the Commissioner would have discretion to issue an enforcement notice under
section 52 whether or not any application had been made by a complainant.)

Subsection (5) states that a decision notice must contain information about the right of
appeal to the Tribunal against that decision.

Subsection (6) provides that the time specified in a decision notice for complying with
any steps required should not be shorter than the time available for an appeal to the
Tribunal to be lodged. It aso provides that an appeal shall be suspensory in effect as
regards the matters affected by the appeal, and the steps specified in the decision notice
would not have to be taken pending the outcome of the appeal.

Subsection (7) provides that any decision notice has effect subject to the ‘accountable
person’ override provisions set out in section 53 (Exception from duty to comply with
decision notice or enforcement notice).

Section 51: Information notices

174.

175.

This section enables the Commissioner to obtain from a public authority, by issuing
an information notice, information (including unrecorded information) he requires to
deal with an application under section 50 or to reach a determination on whether an
authority has complied or is complying with Part | of the Act or with the Secretary of
State’ sor Lord Chancellor’ scode of practice. He can specify thetimefor the authority to
comply with the request and the form in which theinformation should be provided. This
corresponds to the powers of the Commissioner under section 43 of the Data Protection
Act 1998.

Subsections (2) and (3) require the Commissioner to specify in the information notice
the basis for asking for the information and details of the rights of appeal against the
notice.
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176.  Subsections (5) and (6) state that an authority is not required to supply the
Commissioner with certain information relating to communications between a legal
adviser and client (or a person representing a client) about the client’ s compliance with
the Act or any proceedings arising from it.

177.  Subsection (7) alows the Commissioner to cancel an information notice.

Section 52: Enforcement notices

178.  This section enables the Commissioner to issue an enforcement noticeif heis satisfied
that a public authority has failed to comply with any of the requirements of Part | of
the Act. The notice would require the authority to take, within a specified time, such
steps as may be specified for complying with the requirements of Part | of the Act.
The section contains provisions relating to appeals (comparable to those for decision
notices and information notices). Again, any enforcement notice has effect subject to
section 53 (Exception from duty to comply with decision notice or enforcement notice).

179.  Provisionsin section 52 correspond to the powers of the Commissioner under section 40
of the Data Protection Act 1998. Experience of enforcing data protection legislation
suggeststhat the powers may be rarely needed and used only when informal procedures
have failed.

Section 53: Exception from duty to comply with decision notice or enforcement
notice

180.  Section 53 enables ‘the accountable person’ (as defined in subsection (8)) to give a
certificate to the Commissioner in certain cases where a decision notice or enforcement
notice has been issued. The effect of the certificateis that the public authority need not
comply with the notice to which the certificate relates. A certificate may beissued only
where the information concerned is exempt information (and thus, under section 2, a
public interest test is relevant). A certificate must be given to the Commissioner no
later than the twentieth working day following the effective date (subsection (2)). The
accountable person may only issue such a certificate if he has on reasonable grounds
formed the opinion that, in respect of the request to which the certificate relates, the
authority has not failed to comply with its obligations. In practice this will mean that
the accountable person has formed a view different from that of the Commissioner on
the question of the public interest.

181.  Subsection (1)(a) provides that this section applies in relation to decision or
enforcement notices served on Government departments, the National Assembly for
Wales and any other public authority designated for this purpose by the Secretary of
State. Any order to designate any such body is subject to the affirmative resolution
procedure under section 82(2). Subsection (5) setsout the bodiesor person the Secretary
of State must consult before making such an order. Subsection (1)(b) provides that
the section only applies to decision notices or enforcement notices relating to afailure
to comply with the duty to confirm or deny that the authority holds the information
requested, or the duty to disclose the information, where the only relevant exemptions
are confirmed by any provision of Part 11 which does not confer absolute exemption.

182.  Subsection (3) provides that the accountable person must lay a copy of the certificate
before each House of Parliament, or the appropriate devolved Assembly, as soon asis
practicable after issuing the certificate.

183.  Subsection (4) definesthe " effective date” inrel ation to adecision notice or enforcement
notice, and it is the date from which the 20 working day period is counted.

184.  Subsection (6) provides that where the certificate relates to a decision notice the
accountable person must also inform the applicant (who was the complainant for the
purposes of section 50) of his reasons for the decision, at the same time as giving the
certificate to the Commissioner, or as soon after that time asis reasonably practicable.
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185.  Subsection (7) qualifies the previous subsection in that the accountable person is not
obliged to provideinformation to the applicant, if, or to the extent that, it would involve
the disclosure of exempt information.

186.  Subsection (8) defines " accountable person”.

Section 54: Failureto comply with notice

187.  This section provides sanctions for an authority’s failure to comply with a decision
notice, information notice, or enforcement notice. Failure, in respect of information
notices, includes knowingly or recklessly making fal se statements. The Commissioner
may certify failure to the court. The court may inquireinto the matter and, after hearing
witnesses or any statement on behalf of the public authority, deal with the authority as
if it had committed a contempt of court. In this section, the court means the High Court
in England and Wales or Northern Ireland or the Court of Session in Scotland.

Section 55: Powers of entry and inspection

188.  This section introduces Schedule 3 which makes provision for the Commissioner’s
powers of entry and inspection. The powers are similar to those available to the
Commissioner under the Data Protection Act 1998.

Section 56: No action against public authority

189.  This section ensures that the Act does not create any right to an injunction or to sue
for damages for breach of statutory duty. It does not affect the Commissioner’s powers
to issue enforcement notices. The section does not oust the courts judicia review
jurisdiction.

Part V: Appeals

Section 57: Appeal against notices served under Part IV

190.  Subsections (1) and (2) of this section enable a complainant or a public authority to
appeal to the Tribunal against a decision notice and a public authority to appeal to the
Tribunal against an information notice or enforcement notice served on it.

191.  Subsection (3) relates to decision notices or enforcement notices about information
which falls under section 66 (Decisions relating to certain transferred public records)
and in respect of which, under subsections (3) and (4) of that section, the "responsible
authority" (that is, generally, the originating authority) has determined that the public
interest in maintaining the exemption outweighs the public interest in disclosing
the information. This subsection provides that either the public authority holding
the information or the responsible authority can appeal against a decision notice or
enforcement notice requiring such a disclosure.

Section 58: Determination of appeals
192.  Thissection provides that appeals are to be allowed on only two grounds:

» that the notice against which the appeal was brought was not in accordance with
the law; or

» where the notice involved the exercise of discretion by the Commissioner, that he
should have acted differently.

193.  The Tribunal may review any facts on which the notice was based and if it allows the
appeal it may substitute the notice with another one.
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Section 59: Appeals from the decision of Tribunal

194.  This section enables any party to an appeal to appeal from a decision of the Tribunal
to the courts on a point of law.

Section 60: Appeals against national security certificate

195.  Section 60 providesthat the Commissioner or any person whose request for information
isaffected by theissue of acertificate under section 23 or 24 may appeal to the Tribunal
against the certificate.

196.  Sections 23(2) and 24(3) provide that any question of whether exemption under
section 23 (information supplied by, or relating to, bodies dealing with security matters)
or section 24 (national security) applies falls to be resolved by reference to a decision
of aMinister of the Crown who may issue a certificate to the effect that the information
is exempt information.

197.  Subsections (2) and (3) provide that the Tribunal (which, under Schedule 6 to the Data
Protection Act 1998 as amended by Schedule 4 to the Act, will be specially constituted
for these appeals) may allow the appeal and quash the certificate if it finds, in the case
of section 23(2) appeals, that the information was not exempt information or, in the case
of section 24(3) appeals, that, applying the principles of judicial review, the Minister
did not act reasonably in issuing the certificate.

198. Subsections (4) and (5) relate to certificates issued by a public authority which
identify information by means of a general description as alowed under section 24(3).
Subsection (4) provides that, if a public authority claims that particular information is
covered by the certificate, any other party to the proceedings may appeal to the Tribunal
on the grounds that the certificate does not apply to that information. The Tribunal may
determine that the certificate does not apply. If it does not so determine, the certificate

applies.
Section 61: Appeal proceedings

199.  Thissectionintroduces Schedul e 4 which amends Schedul e 6 to the Data Protection Act
1998 relating to appeal proceedings. The effect of the amendmentsisthat appeal sunder
this Part are dealt with in accordance with the procedures in the amended Schedule 6
to the Data Protection Act 1998.

Part VI: Historical records and recordsin Public Record Office or Public
Record Office of Northern Ireland

Section 62: Interpretation of Part VI

200.  Thissection definesthe expression “historical record” for the purpose of thisPart of the
Act. A historical record isarecord which isthirty years old, counting from the calendar
year following that in which it was created. Where records are kept in afile, the thirty
years (and the other periods of years mentioned in section 63) are reckoned from the
calendar year following that in which the most recent was created.

Section 63: Removal of exemptions. historical records generally

201. Theeffect of thissectionisto disapply someof theexemptionsin Part 11 of the Actinthe
case of information contained in a historical record, and therefore to extend the scope
of the right of accessin section 1 in these cases. The exemptions which are disapplied
are those relating to:

» relations within the United Kingdom (section 28);
» criminal investigations and proceedings (section 30(1));
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e court records, etc (section 32);

» audit functions (section 33);

» formulation of government policy etc (section 35);

e prejudice to effective conduct of public affairs (section 36);
* communications with Her Majesty etc (section 37(1)(a));

» legal professional privilege (section 42); and

e commercial interests (section 43).

In addition, the exemption relating to honours (section 37(1) (b)) isdisapplied in respect
of information contained in a record which is 60 years old, and the law enforcement
exemption (section 31) is disapplied in respect of information contained in a record
which is one hundred years old.

Section 64: Removal of exemptions:. historical recordsin public record offices

203.

204.

205.

This section makes further disapplication of exemptionsin Part 11 of the Act in the case
of information contained in a historical record, but only where the record is held by the
Public Record Office. (The Public Record Office is a government department and so,
by virtue of paragraph 1 of Schedule 1, a public authority for the purposes of the Act.)
Corresponding provision for Northern Ireland is included.

Under subsection (1), the exemption for information accessible to the public by other
means does not apply in these cases. This is despite the fact that the Keeper of Public
Recordswill continueto be under an obligation under section 5(3) of the Public Records
Act 1958 to arrange reasonable facilities for public inspection and copies as well as
complying with the duties under the Act. Nor does the exemption for information
intended for future publication apply.

Subsection (2) provides that, where information is held in a historical record in the
Public Record Office, although the exemption relating to information supplied by, or
relating to the work of, bodies dealing with national security matters will continue to
apply, itwill not be considered to be an absol ute exemption for the purposes of section 2.

Section 65: Decisions asto refusal of discretionary disclosure of historical records

206.

This section applieswhere a public authority holdsinformation contained in ahistorical
record which isalso a*“public record” as defined by the Public Records Act 1958, and
where that information is exempt information by virtue of a provision in Part 1l not
specified as conferring absolute exemption in section 2(3). Section 65 provides that
where the authority is minded to refuse a request for that information, it must consult
the Lord Chancellor before doing so. Corresponding provision for Northern Ireland
is included. Subsection (2) disapplies this section to information to which clause 66

applies.

Section 66: Decisionsrelating to certain transferred public records

207.

208.

This section applies to information in a transferred public record which has not been
designated by the responsible authority as open information for the purposes of this
section. Section 66 provides that, before deciding whether any exemption applies in
respect of the duty to confirm or deny, or the duty to disclose, the appropriate records
authority (for example, the Public Record Office) must consult the responsi bl e authority
(which will generally be the authority who transferred the record to it).

Subsections (3) and (4) provide that if the duty to confirm or deny, or the duty to
disclose, does not arise, as a result of an exemption not specified in section 2 as
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conferring absolute exemption, then it will be for the responsible authority, not the
public records authority, to make the public interest decisions regarding the duty to
confirm or deny and disclosure. This is because it is the responsible authority which
has the knowledge and expertise to enable them to make such decisions.

Subsection (5) provides that the responsible authority must consult with the Lord
Chancellor before determining that the public interest does not require disclosure. In
the case of public records to which the Public Records Act (Northern Ireland) 1923
applies, consultation must be with the appropriate Northern Ireland Minister.

Subsection (6) providesthat if the responsible authority is not a public authority within
the scope of the Act, then it will be treated asapublic authority for the purposes of Parts
11,1V and V of the Act, so far asrelating to the duty in section 15(3) and theimposition
of any requirement to provide information to which this section applies.

Section 67: Amendments of public records legislation

211

This section introduces Schedule 5 which amends the Public Records Act 1958 to make
provision consequential on the application of the Act to the Public Record Officeand to
create apower to extend the meaning of public recordsfor the purposes of the 1958 Act.

Part VII: Amendments of Data Protection Act 1998

Sections 68 to 73

212.

213.

214.

215.

Part V11 of the Act has the effect that the Data Protection Act 1998 rights of subject
access and data accuracy are extended to all personal information held by public
authorities, with some modifications and exemptions.

Thisisachieved by the device of providing that al persona information held by public
authorities counts as personal data for the purposes of the 1998 Act, then cancelling all
of the effects of that redefinition except those relating to subject access and accuracy
(other than as regards personal information and non-designated functions of public
authorities). Some modifications are made to the right of subject access as it relates to
certain unstructured records.

The Data Protection Act 1998 creates two important rights for individuals in respect
of information which is personal to them. Individuals are entitled to be told whether
personal information relating to them is being held (or otherwise processed) and, if so,
to have both it and certain other detailsabout it communicated to them. Thisisknown as
subject access. The 1998 Act also makes provision placing aduty of accuracy on all data
controllers. In both cases, the 1998 Act makes the rights enforceabl e both in the courts
and, asaregulatory matter, by the Commissioner. Theserightsare, however, limited by
the terms of application of the Data Protection Act 1998 itsdlf. In particular, the scope
of that Act islimited by the key definitions set out in section 1(1), most importantly the
definition of “data’, which isrestricted to information which is automated, or intended
for automated processing, or part of a structured “relevant filing system” (as defined),
or part of an “accessible record” (defined by section 68 of the 1998 Act to mean certain
health, education, housing and socia work records).

Section 68 has the effect that, for public authorities within the terms of the Act, the
limitations on the definition of “data” in s.1(1) of the 1998 Act disappear (except to
the extent that the information relates to functions in respect of which, under section 7,
the Act does not apply). Subject to that limitation, the 1998 Act therefore applies to
any personal information held by a public authority. That means, specificaly, that the
Data Protection Act applies to public authorities' non-automated records even though
they are not part of a*“relevant filing system” and not part of an “accessible record” as
defined in the Act. An example of that might be incidental personal information on a
policy file, or inloose papers. The chief effect of thissection for present purposesisthat
it achieves the extension of all the Data Protection Act provisions about subject access
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and accuracy to this new range of information. Section 1 of the 1998 Act, as amended
by the Act, is set out as an Annex to these Notes.

But subject access will work in a slightly modified way in this new area, and Section
69 introduces two important qualifications to the subject access right which are not
found in the 1998 Act asit stands. Section 69 itself appliesto only some of the personal
information added to the scope of subject access by section 68. It does not apply
to information recorded on paper which, although it is not part of a “relevant filing
system” or part of an “accessible record”, is nevertheless structured to a certain extent
by referenceto individuals. An example of such relatively structured information might
be a case file about an individual which contains correspondence about a number of
matters relating to that individual and is indexed by reference only to the dates of the
correspondence. Thisrelatively structured information will be treated for subject access
purposes in exactly the same way as other personal information within the scope of the
Data Protection Act. But two special ruleswill apply in respect of subject accessto the
residue, that is, the relatively unstructured information.

e Firstly, subject access will not be given to this information unless the information
is expressly described in the request. A request from a data subject for access to
his own persona data has to be met in general by giving access to all of that
subject’s data, without his having to specify any of it. No part of the residue of
relatively unstructured personal information, however, will beincluded in response
to a subject access request unless the data subject has expressly described it.

e Secondly, even where residua relatively unstructured personal information has
been described, the authority will be able to rely on provisions equivalent to those
set out in section 12 of the Act to refuse a request in so far as it relates to that
information where to do so would cost more than is provided for by a prescribed
cost ceiling.

Section 68 also provides that the extension of subject access is to have no effect on
the criminal offence created by section 56 of the 1998 Act, which prohibits in some
circumstancesthe act of requiring the production of information obtained in the exercise
of the right of subject access.

However, aswell as achieving the expansion (and partial modification) of data subject
rights, the amendment to the definition of “data’ produced by section 68 would of
course bring all the rest of the 1998 Act to bear on the totality of public authorities
personal information. Given that the new rights exist and are operated wholly within the
context of the 1998 Act, the extension of the definition of “data’ isastreamlined way of
extending the key subject access and accuracy provisions. But the general application of
the 1998 Act to all personal information held by public authoritiesis not an intended by-
product, and the Act therefore needed to ensure that the excess application of the 1998
Act was cancelled out. That iswhat section 70 achieves. It strips out of the extension of
the new definition of “data” all the substantive effects of the Data Protection Act 1998
except those relating to subject access and accuracy.

Section 70 has one further effect. It provides that the extension of the rights of subject
access and accuracy achieved in Part VII of the Act does not apply to personnel
information held by public authorities.

Section 71 amends section 16(1) of the Data Protection Act 1998 so as to require data
controllerswho are public authorities for the purposes of the Act to state that fact when
making any notificationunder Part 11 of the 1998 Act. Thisinformation will then appear
on the public register maintained under Part 111 of the 1998 Act.

Section 72 amends section 34 of the Data Protection Act 1998. Section 34 provides
that personal data are exempt from the Act’s provisions relating to subject access and
accuracy, and from certain other restrictionson disclosure, if they consist of information
which is subject to a statutory duty to make it available to the public. That is because
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such statutory access provisions — such as those governing the Register of births,
marriages and deaths or the Land Registry — make their own detailed arrangements
for access, accuracy, and disclosure, which are accordingly made to prevail over the
more genera provisions of the 1998 Act. But the reference in section 34 to statutory
obligations would be capable of including those in this Act, thus making this Act’s
regime predominate over that of the 1998 Act. This would not be consistent with this
Act’ sexpress provision that, in the case of personal data, its own provisions are subject
to the limits of the 1998 Act. Section 72 removes the inconsistency by providing that
the reference to statutory obligations in section 34 of the 1998 Act is not to include
those in this Act.

Section 73 introduces Schedul e 6 which contains further amendments to the 1998 Act.

Part VI11: Miscellaneous and supplemental

Section 74: Power to make provision relating to environmental information.

223.

224.

225.

226.

227.

228.

229.

This section provides that the Secretary of State may make regulations to implement
the United Nations Economic Commission for Europe (UNECE) Convention on
access to information, public participation in decision-making and access to justice
in environmental matters, which the UK signed at Aarhus in 1998 (the Aarhus
Convention), insofar as the Convention relates to the provision of access to
environmental information.

The regulations will form a free-standing regime, giving access to environmental
information. Section 39 exempts environmental information which is available under
the regulations from the main provisions of the Act.

The regulations made under the power contained in this section will replace the
current Environmental Information Regulations 1992 (Sl 1992/3240), as amended by
the Environmental Information (Amendment) Regulations 1998 (Sl 1998/1447). These
regulations implement Directive 90/313/EEC on the Freedom of Accessto Information
in the Environment.

Subsection (3) gives the Secretary of State power to make regulations to implement
those articles of the Aarhus Convention which relate to the provision of access to
environmental information, or for the purpose of dealing with matters arising from
them, or amendments to them.

Subsection (4) permitsthe regulationsto include provisions enabling chargesto be made
in connection with the disclosure of environmental information, and to give effect to
any obligations the regulations may impose.

Subsection (4) a so permits certain provisions of the Act to be applied to the regul ations,
with modifications. The regulations may make provision for a code of practice to
apply to bodies subject to the regulations and for the application of the Information
Commissioner’s powers under sections 47 and 48, as modified if necessary, to it. The
regulations may also apply, with modifications, to Parts IV and V of the Act (dealing
with enforcement and appeals), so that the Information Commissioner enforces the
regulations and, as set out in Part V, with the Tribunal, considers any appesals relating
to applications for environmental information under the regulations. The regulations
may also make provision for any transitional or consequential provisions that are

appropriate.

Subsection (5) ensures that the regulations made under the section to implement the
Aarhus Convention do not apply to the Scottish bodies referred to in section 80.
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Section 75: Power to amend or repeal enactments prohibiting disclosure of
information

230.

This section empowers the Secretary of State to make orders repealing or amending
primary or secondary legislation which has the effect of prohibiting disclosure of
information under the Act. These orders may remove or relax the prohibitions and they
may also make consequential, incidental or transitional provision. Orders may make
different provision for different cases and can only be made with the approval of both
Houses of Parliament (section 82(2)).

Section 76: Disclosure of information between Commissioner and ombudsmen

231.

232.

233.

Subsection (1) alows the Commissioner to disclose to specified ombudsmen any
information he has obtained or which has been given to him under or for the
purposes of this Act or the Data Protection Act 1998, if it appears to him that
the information in question relates to a matter which could be the subject of an
investigation by one of the specified ombudsmen under the enactment relating to
that ombudsman. The ombudsmen specified are: the Parliamentary Commissioner for
Administration; the Health Service Commissioners for England, Wales and Scotland;
Local Commissioners (as defined by section 23(2) of the Local Government Act 1974);
the Commissioner for Loca Administration in Scotland; the Scottish Parliamentary
Commissioner for Complaints; the Welsh Administration Ombudsman; the Northern
Ireland Commissioner for Complaints and the Assembly Ombudsman for Northern
Ireland.

In effect, the ability of the Commissioner to disclose information to the three Scottish
ombudsmen will be limited to information about matters obtained by or given to him
under the Data Protection Act 1998. This is because the Commissioner will not have
information under this Act relating to bodies within the jurisdiction of the Scottish
ombudsmen.

Subsection (2) introduces Schedule 7, which provides for amendments to the relevant
legislation to provide that the specified ombudsmen are empowered to disclose
information to the Commissioner.

Section 77: Offence of altering etc. records with intent to prevent disclosure

234.

Thissection makesit an offenceto alter, deface, block, erase, destroy or conceal records
held by a public authority with the intention of preventing its disclosure to an applicant
who has made a request for the information and is entitled to receive it. The offence
applies to the public authority and anyone who is employed by, is an officer of, or is
subject to the direction of, the public authority. A person found guilty of the offence
is liable to a fine not exceeding level 5 on the standard scale (currently £5000). The
offence cannot be committed by a government department but can be committed by
civil servants.

Section 78: Saving for existing powers

235.

This section ensures that nothing in the Act limits existing powers of public authorities
to disclose information held by them.

Section 79:; Defamation

236.

This section provides that for the purposes of the law of defamation a disclosure under
the Act is covered by qualified privilege, in cases where the information had been
supplied to the public authority by athird person.
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Section 80: Scotland

237.

This section providesthat no order may be made under section 4(1) or 5in respect of the
Scottish Parliament, any part of the Scottish Administration, the Scottish Parliamentary
Corporate Body or any Scottish public authority with mixed functions or no reserved
functions within the meaning of the Scotland Act 1998. The power conferred by
section 74(3) does not include power to make provision in relation to information
held by these bodies. The Scottish Parliament has |egislative competence in relation to
freedom of information for these bodies.

Section 81: Application to government departments, etc

238.

This section ensures that each government department is a separate public authority for
the purposes of the Act. However, that does not mean that a duty of confidence can be
treated as arising between one government department and another.

Section 82: Orders and regulations

230.

240.

241.

242.

This provides that any power of the Secretary of State to make an order or regulations
under this Act shall be exercisable by statutory instrument. An order under each of the
following provisions requires affirmative resolution procedure:-

» section 5 (designation of further public authorities);
» section 7(3) (amending Schedule 1) or (8) (excluded information);

e section 53(1)(a)(iii)(to designate a public authority as an authority excepted from
the duty to comply with a decision or enforcement notice in accordance with
section 53); or

* section 75 (power to amend or repeal enactments prohibiting disclosure of
information); or

e regulations under section 10(4) (time for compliance); or
e section 74(3)(power to make provision relating to environmental information).

An order under section 4(1) (amendments to Schedule 1 adding an entry) and
regulations made under any other provision of the Act are subject to annulment in
pursuance of aresolution of either House.

An order under section 4(5) (amendments to Schedule 1 removing an entry) hasto be
laid before Parliament after being made.

By virtue of subsection (5), adraft order under section 5 or 7(8) which would otherwise
attract the procedure applicable to hybrid instruments will not do so.

Section 83: Meaning of a" Welsh public authority"

243.

This section defines a"Welsh public authority” as any public authority listed in Parts
I, I, 1V or VI of Schedule 1, and whose functions are exercisable only or mainly in
or as regards Wales, other than an excluded authority, or any public authority whichis
an Assembly subsidiary as defined by section 99(4) of the Government of Wales Act
1998. Subsections (2) and (3) provide that an "excluded authority" means one which
has been designated for the purpose of this section by order of the Secretary of State,
after consultation with the National Assembly for Wales.

Section 85: Expenses

244,

This authorises any increase attributable to the Act in expenditure which is payable out
of money provided by Parliament.
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Section 87: Commencement

245.

246.

247.

248.

249.

Subsection (1) provides for the immediate commencement on Royal Assent of:

e sections 3 to 8 (the definition of ‘public authority’, power to add bodies to
Schedule 1, power to designate further public authorities, defining publicly-
owned companies and public authorities to which the Act has limited application,
definition of request for information) and Schedule 1;

e sections 19 and 20 (alowing the approval of publication schemes by the
Commissioner and the drafting of model publication schemes);

» section 47(2) to (6) (empowering the Commissioner to carry out his general
functions under the Act);

» section 49 (requiring the Commissioner to lay reports before Parliament);
e section 74 (power to make provision relating to environmental information);

* section 75 (power to amend or repeal enactments prohibiting disclosure of
information);

e sections 78 to 85 (saving for existing powers, defamation, application to Scotland
and to government departments, orders and regulations made under the Act,
meaning of a"Welsh public authority", interpretation and expenses);

e section 87 (commencement);

» paragraph 4 of Schedule 5 (enabling bodies to be added to the Table in paragraph
3 of Schedule 1 of the Public Records Act 1958) and section 67 so far asit relates
to that paragraph;

e those parts of Schedule 6 relating to Schedule 14 of the Data Protection Act 1998
and section 73 so far as it relates to those parts and Part 1 of Schedule 8 (which
repeals part of Schedule 14 to the Data Protection Act 1998) and section 86 so far
asit relates to that Part.

The subsection also provides for the immediate commencement of certain paragraphs
of Schedule 2 (with section 18(4) so far as relating to those paragraphs) and so much
of any other provisions of the Act as confers power to make any order, regulation or
code of practice.

Subsection (2) providesfor the coming into force two months after Royal Assent (ie on
30" January 2001) of the provisions providing that the Data Protection Commissioner
is to be known as the Information Commissioner and those that make consequential
changesin related legislation.

Subsections (3) and (4) provide that all other provisions must come into force within
fiveyears after Royal Assent unlessthey have already been brought into force, provide
flexibility to have different commencement dates for different purposes within the five
year period, and allow for savings and transitional provision to be made, including
provision capable of having effect after the five year period.

Subsection (5) requires the Secretary of State to lay before Parliament annual reports
on his proposalsfor commencement of those parts of the Act not yet fully inforce, until
such time asthe Act is fully commenced in accordance with subsection (3).

Schedules

Schedule 1: Public authorities

250.

This Schedule lists “public authorities’ for the purposes of the Act. Government
departments, the Houses of Parliament, the Northern Ireland Assembly, the National
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Assembly for Wales, the armed forces, local government bodies, National Health
Service bodies, schools, colleges and universities, police authorities and Chief Officers
of Police and other public bodies and offices are all specified as public authorities.
Further persons, bodies or office holders may be designated by order under sections
4 and 5.

Schedule 2: The Commissioner and the Tribunal

Part I: Provision consequential on section 18(1) and (2)

251.

Part | makes provision required as a consequence of the renaming of the Data
Protection Commissioner and Data Protection Tribunal. Paragraphs 1 and 2 make
general provision in connection with the changing of the names of the Commissioner
and the Tribunal. Specific amendments are made to:

* Public Records Act 1958

e Parliamentary Commissioner Act 1967

e Superannuation Act 1972

» Consumer Credit Act 1974

e House of Commons Disqualification Act 1975

* Northern Ireland Assembly Disgualification Act 1975
e Tribunalsand Inquiries Act 1992

» Judicia Pensions and Retirement Act 1993

» DataProtection Act 1998

Part I11: Amendmentsrelating to extension of functions of Commissioner and
Tribunal

252.

253.

254.

255.

256.

257.

258.

This Part makes minor substantive amendments to the institutional provisions of the
Data Protection Act 1998.

Paragraph 16 amends section 6 of the 1998 Act to require lay members of the Tribunal
to include persons representing applicants for information under this Act and persons
to represent the interests of public authorities.

Paragraph 17 amends section 26(2) of the 1998 Act to ensure that in prescribing
notification fees the Secretary of State is to have regard to the expenses of the
Commissioner and Tribunal under the 1998 Act only, and not their expenses under this
Act.

Paragraph 18 amends section 58 of the 1998 Act to provide that information may be
passed to the Commissioner or Tribunal to alow them to discharge their freedom of
information functions.

Paragraph 19 amends section 59 of the 1998 Act to provide that the duty of
confidentiality on the Commissioner, his staff and agents and the related offence under
the 1998 Act apply also in respect of information obtained by or furnished to the
Commissioner under this Act.

Paragraph 20 amends Schedule 5 to the 1998 Act to all ow the Commissioner to appoint
a second deputy commissioner and states that, if two are appointed, the Commissioner
should specify the functions of each.

Paragraph 21 amends Schedule 5 to the 1998 Act to enabl e both deputy commissioners
to perform the functions of the Commissioner in relation to freedom of information as
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well as data protection in the event of avacancy in the Commissioner post or when the
Commissioner is unable to act.

Paragraph 22 amends paragraph 9(1) of Schedule 5 to the 1998 Act to provide that
the Commissioner’s funding regime, set up in respect of his functions under the Data
Protection Act 1998 and consumer credit legislation, applies aso in respect of his
freedom of information functions.

Schedule 3: Powers of entry and inspection

260.

This Schedule sets out the circumstances in which, where he suspects a contravention
of the Act, the Commissioner may seek a warrant enabling him to enter and search
premises and seize material. The powers are comparable to the ones available to him
under Schedule 9 to the Data Protection Act 1998.

| ssue of Warrants

261.

262.

263.

264.

265.

Paragraph 1(1) alows a circuit judge to issue a warrant to the Commissioner where
the judge is satisfied by information from the Commissioner on oath that there are
reasonable grounds for suspecting either that the public authority hasfailed or isfailing
to comply with any of the requirementsof Part | of the Act, so much of adecision notice
as requires steps to be taken, or an information notice or enforcement notice, or that
an offence under section 77 has been or is being committed. The judge must also be
satisfied that evidence of the failure or of the offence is to be found on the premises
specified.

Paragraph 1(2) sets out the action that may be taken under the warrant. The
Commissioner or his officers or staff may, within seven days, enter and search the
premises in question and inspect, examine, operate and test any relevant equipment.
They may inspect and seize any documents or other material which may be evidence
of the alleged contravention or offence.

Paragraph 2(1) sets out further conditions for the issue of a warrant. The judge must
be satisfied that:

a) the Commissioner has given seven days notice in writing to the occupier of the
premises demanding access,

b) access was demanded at a reasonable hour and was unreasonably refused; or, if
entry was granted, the occupier refused unreasonably to comply with a request;
and

¢) the occupier has been notified by the Commissioner of the application for the
warrant and has had an opportunity of being heard by the judge.

Paragraph 2(2) saysthat the above conditions do not apply if the judge is satisfied that
the case is one of urgency, or that meeting the conditions would defeat the purpose for
which the warrant is being sought.

Paragraph 3 requires the judge to issue not only the warrant but also two certified
copies of it.

Execution of warrants

266.
267.

268.

Paragraph 4 allows necessary, reasonable force to be used in executing a warrant.

Paragraph 5 requires the warrant to be executed at a reasonable hour unless there are
grounds for suspecting that doing so would mean that the evidence would not be found.

Paragraph 6 reguires the person occupying the premises to be shown and given a copy
of thewarrant if heis present when it is executed. If the occupier is not present, a copy
of the warrant must be left prominently on the premises.
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269. Paragraph 7 requires a receipt to be given, if sought, for anything seized. It aso
provides for anything seized to be retained as long as is necessary. The person
occupying the premises must be given a copy of anything that is seized if he asks for
it and if this can be done without undue delay.

M atter s exempt from inspection and seizure

270.  Paragraph 8 exempts from the powers conferred by a warrant information which is
exempt from any of the Act’s provisions by virtue of sections 23(1) or 24(1) (the
exemptions relating to national security).

271.  Paragraph 9(1) prohibits the exercise of the power authorised by a warrant in respect
of any communication between aprofessional legal adviser and hisclient in connection
with the client’s obligations, liabilities or rights under the Act, or other specified
communications relating to proceedings or possible proceedings under the Act. These
include proceedings before the Tribunal .

272.  Paragraph 9(2) makes clear that the prohibition in paragraph 9(1) also appliesto copies
or other records of such communications, and anything enclosed with or referred to in
any such communication, if the communication is made in connection with the giving
of such advice or in relation to such proceedings as are mentioned.

273.  Paragraph 9(3) provides that paragraph 9 does not apply to anything in the possession
of any person other than the professional legal adviser or his client, or to anything held
with the intention of furthering a criminal purpose.

274,  Paragraph 9(4) provides that references in paragraph 9 to the client of a professional
legal adviser include references to any person who may be representing the client.

275. Paragraph 10 deals with the situation in which material consists partly of matters
covered by the warrant and partly of matters not covered by the warrant. In such acase,
if the person executing the warrant requests him to do so, the occupier of the premises
must provide a copy of so much of the material asis covered by the warrant.

Return of warrants

276.  Paragraph 11 requires warrants to be returned to the issuing court whether or not they
have been executed. The warrant must contain an endorsement by the relevant person
of the powers which have been exercised under it.

Offences

277.  Paragraph 12 makesit an offence for a person intentionally to obstruct another in the
execution of awarrant, or to fail without reasonable excuseto give the person executing
awarrant such assistance as he may reasonably require.

Vessals, vehicles etc

278.  Paragraph 13 defines“premises’ for the purpose of the Schedule asincluding vessels,
vehicles, aircraft or hovercraft. References to occupiers of premises include references
to the people in charge of the vessels etc.

Scotland and Northern Ireland

279.  Paragraph 14 provides for the interpretation of the Schedule in Scotland according to
the procedures and terminology which apply there.

280. Paragraph 15 makes similar provision for Northern Ireland.
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Schedule 4: Appeal Proceedings — Amendments of Schedule 6 to Data Protection
Act 1998

Consgtitution of Tribunal in national security cases

281.

282.

Paragraph 1 amends paragraph 2(1) of Schedule 6 to the Data Protection Act 1998 to
enable the Lord Chancellor to designate, from the chairmen and deputy chairmen of
the Tribunal, those who can hear appealsin national security cases under section 60(1)
or (4) of thisAct.

Paragraph 2 amends paragraph 3 of Schedule 6 to the Data Protection Act 1998 to
provide that in appeals in national security cases the Tribunal shall consist of three
members designated under paragraph 2(1), of whom the Lord Chancellor isto designate
oneto preside.

Constitution of Tribunal in other cases

283.

Paragraph 3 amends paragraph 4 of Schedule 6 to the Data Protection Act 1998 to
provide for the congtitution of the Tribunal in other than national security cases to
be similar to that for data protection, that is, it shall consist of a chairman or deputy
chairman (who shall preside) and an equal number of members appointed respectively
to represent the interests of applicants for information and public authorities under the
Act (see section 6(6) of the 1998 Act, as amended by paragraph 16 of Schedule 2 to
the Freedom of Information Act).

Rules of procedure

284.

Paragraph 4 amends the provision conferring power to make rules of procedure for the
Tribunal so that the rules may extend to appeal s under sections 57(1) and (2) and 60(1)
and (4) of the Freedom of Information Act.

Schedule 5: Amendments of public records legislation

Functions of the Advisory Council on Public Records

285.

Paragraph 1 inserts a new provision into the Public Records Act 1958 which extends
the role of the Lord Chancellor’s Advisory Council on Public Records to include the
giving of advice on matters relating to the application of the Freedom of Information
Act to information contained in public records which are also historical records under
Part V1 of the Act.

Accessto Public Records

286.

Paragraphs 2 and 3 amend the Public Records Act 1958 with the effect of preserving
the duty of the Keeper of Public Records to arrange reasonable facilities for the
inspection of records which are held in the Public Record Office (and other appointed
places of deposit) and which are subject to disclosure under the provisions of the Act,
but otherwiseto repeal the provisions of the 1958 Act relating to accessto such records.
The provision which had been made by section 5 of that Act had established aregimefor
access to and closure of records largely based on the discretion of the Lord Chancellor.
That discretionary provision is superseded by the statutory regime for access which
is established by sections 1 and 2 of the Act and which is subject to the exemptions
in Part 1l of the Act. The provision made by sections 65 and 66 retains some of the
1958 Act’s elements of consultation and consent as between the Public Record Office
or Lord Chancellor on the one hand, and public authorities on the other, in the case of
such disclosure of information as continues under the Act’ s regime to be discretionary.
Paragraph 5 makes provision for Northern Ireland corresponding to that made by

paragraph 2(3).
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Power to extend the meaning of ‘public records

287.

Paragraph 4 insertsanew paragraph 3A in Schedule 1 of the Public Records Act 1958.
This enables further bodies to be added to the Table in paragraph 3 of that Schedule by
Order in Council. Any new entry must relate to abody which is specified in Schedule 2
to the Parliamentary Commissioner Act 1967 or could be added to that Schedule. An
Order in Council under this new power is subject to negative resolution procedure
(unlike orders under the wider power in the existing paragraph 7, which are subject to
affirmative resolution).

Schedule 6: Further amendments of Data Protection Act 1998

288.

289.

290.

291.

292.

293.

294.

Paragraph 1 makesadrafting amendment of subsection (3) of section 7 of the 1998 Act,
so that the wording of that subsection is consistent with that of the equivalent provision
in section 1(3) of thisAct.

Paragraph 2 inserts a new section 35A into the 1998 Act conferring exemptions from
certain provisions of the 1998 Act where required to avoid infringing parliamentary

privilege.

Paragraph 3 inserts a new section 63A into the 1998 Act providing that the provisions
of the 1998 Act shall apply to personal data processed by or on behalf of either House of
Parliament, designating the data controllersfor each House and providing an exemption
from prosecution under the Act to the designated data controllers. Similar provision is
unnecessary for the Scottish Parliament, National Assembly for Wales and Northern
Ireland Assembly as the Data Protection Act 1998 already applies to them.

Paragraphs 4 and 5amend Schedules 2 and 3 to the 1998 Act. Those Schedules set
out conditions which apply to the processing of personal data and sensitive personal
data respectively, and one of which must be met in order to comply with the first data
protection principle. The amendments have the effect that processing necessary for the
exercise of any functions of Parliament will satisfy the requirements of Schedule 2 and
3to the 1998 Act.

Paragraph 6 amends the exemption relating to honoursin paragraph 3(b) of Schedule 7
to the 1998 Act so as to add a reference to a dignity. The award of peerage may be
regarded as a dignity rather than an honour.

Paragraph 7 amends the reference in paragraph 10 of Schedule 7 to the 1998 Act to
the Scottish equivalent of legal professional privilege.

Paragraph 8 amends paragraph 2(1) of Schedule 14 to the 1998 Act to provide that the
transitional exemption from natification for those data controllers already registered
under the Data Protection Act 1984 at the time when Part |11 of the 1998 Act is brought
into force is to extend until the normal date of expiry of their registered entry.

Schedule 7: Disclosure of information by ombudsmen

295.

This Schedule provides for amendments to the relevant legidation which relate to
information disclosed to specified ombudsmen and provides that they are empowered
to disclose on a similar basis to that provided for by section 76 to the Information
Commissioner. There is no provision for the three Scottish ombudsmen to disclose to
the Commissioner, as any such amendments to the legidation relating to the Scottish
ombudsmen would be a matter for the Scottish Parliament.

Schedule 8: Repeals

296.

This Schedul e contains details of repeals.
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ANNEX: SECTION 1 OF THE DATA PROTECTION ACT 1998 SHOWING
THE AMENDMENTSEFFECTED BY SECTION 68 OF THE FREEDOM
OF INFORMATION ACT (PRINTED IN BOLD). THISEXTRACT HASNO
AUTHORITATIVE STATUS.

“1 Basic interpretative provisions.
(1) InthisAct, unlessthe context otherwise requires-
“data’ means information which-

(@) is being processed by means of equipment operating automatically in
response to instructions given for that purpose,

(b) isrecorded with theintention that it should be processed by means of such
equipment,

(c) isrecorded as part of arelevant filing system or with the intention that it
should form part of arelevant filing system, or

(d) doesnot fall within paragraph (a), (b) or (c) but forms part of an accessible
record as defined by section 68, or

(e) isrecorded information held by a public authority and does not fall
within any of paragraphs (a) to (d);

“data controller” means, subject to subsection (4), a person who (either alone or
jointly or in common with other persons) determines the purposes for which and
the manner in which any personal data are, or are to be, processed;

“data processor”, in relation to personal data, means any person (other than an
employee of the data controller) who processes the data on behalf of the data
controller;

“data subject” means an individua who is the subject of personal data;
“personal data” meansdatawhich relatetoalivingindividua who can beidentified-
(@ from those data, or

(b) from those data and other information which is in the possession of, or is
likely to come into the possession of, the data controller,

and includes any expression of opinion about the individual and any indication
of the intentions of the data controller or any other person in respect of the
individual;

“processing”, in relation to information or data, means obtaining, recording or
holding theinformation or data or carrying out any operation or set of operations
on the information or data, including-

(a) organisation, adaptation or ateration of the information or data,
(b) retrieval, consultation or use of the information or data,

(c) disclosure of the information or data by transmission, dissemination or
otherwise making available, or

(d) alignment, combination, blocking, erasureor destruction of theinformation
or data;

“public authority” has the same meaning as in the Freedom of Information
Act 2000;
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“relevant filing system” means any set of information relating to individualsto the
extent that, although the information is not processed by means of equipment
operating automatically in responseto instructions given for that purpose, the set
isstructured, either by referenceto individuals or by referenceto criteriarelating
to individuals, in such a way that specific information relating to a particular
individual is readily accessible.

(2) InthisAct, unlessthe context otherwise requires-
(@ *“obtaining” or “recording”, in relation to personal data, includes obtaining or
recording the information to be contained in the data, and
(b) “using” or “disclosing”, in relation to persona data, includes using or
disclosing the information contained in the data.

(3) Indetermining for the purposes of this Act whether any information is recorded with
the intention-
(&) that it should be processed by means of equipment operating automatically in
response to instructions given for that purpose, or
(b) that it should form part of arelevant filing system,

itisimmaterial that it isintended to be so processed or to form part of such asystem only
after being transferred to a country or territory outside the European Economic Area.

(49) Where persona data are processed only for purposes for which they are required by
or under any enactment to be processed, the person on whom the obligation to process
the datais imposed by or under that enactment is for the purposes of this Act the data
controller.

(5 In paragraph (e) of the definition of “data” in subsection (1), the reference to
information “held” by a public authority shall be construed in accordance with
section 3(2) of the Freedom of Information Act 2000.

(6) Where section 7 of the Freedom of Information Act 2000 prevents Part | to V
of that Act from applying to certain information held by a public authority, that
information isnot to betreated for the purposes of paragraph (€) of the definition
of “data” in subsection (1) asheld by a public authority.
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