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Financial Services and Markets Act 2000

2000 CHAPTER 8

PART I

THE REGULATOR

1 The Financial Services Authority.

(1) The body corporate known as the Financial Services Authority (“the Authority”) is to
have the functions conferred on it by or under this Act.

(2) The Authority must comply with the requirements as to its constitution set out in
Schedule 1.

(3) Schedule 1 also makes provision about the status of the Authority and the exercise of
certain of its functions.

[F'(4) Section 249 of the Banking Act 2009 provides for references to functions of the
Authority (whether generally or under this Act) to include references to functions
conferred on the Authority by that Act (subject to any order under that section).]

Textual Amendments
F1  S. 1(4) added (17.2.2009 for certain purposes and 21.2.2009 otherwise) by Banking Act 2009 (c. 1), ss.
249(4), 263(1) (with s. 247); S.1. 2009/296, arts. 2, 3, Sch. para. 9

Modifications etc. (not altering text)
C1 S.1(3) extended (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), 8, Sch. 2 para. 2


http://www.legislation.gov.uk/id/ukpga/2000/8/section/1/4
http://www.legislation.gov.uk/id/ukpga/2009/1
http://www.legislation.gov.uk/id/ukpga/2009/1/section/249/4
http://www.legislation.gov.uk/id/ukpga/2009/1/section/249/4
http://www.legislation.gov.uk/id/ukpga/2009/1/section/263/1
http://www.legislation.gov.uk/id/ukpga/2009/1/section/247
http://www.legislation.gov.uk/id/uksi/2009/296
http://www.legislation.gov.uk/id/uksi/2009/296/article/2
http://www.legislation.gov.uk/id/uksi/2009/296/article/3
http://www.legislation.gov.uk/id/uksi/2009/296/schedule/paragraph/9
http://www.legislation.gov.uk/id/ukpga/2000/8/section/1/3
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/2
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The Authority s general duties

2 The Authority’s general duties.

(1) In discharging its general functions the Authority must, so far as is reasonably possible,
act in a way—

(a) which is compatible with the regulatory objectives; and

(b) which the Authority considers most appropriate for the purpose of meeting
those objectives.

(2) The regulatory objectives are—
(a) market confidence;
(b) public awareness;
(c) the protection of consumers; and
(d) the reduction of financial crime.

(3) In discharging its general functions the Authority must have regard to—

(a) the need to use its resources in the most efficient and economic way;

(b) the responsibilities of those who manage the affairs of authorised persons;

(c) the principle that a burden or restriction which is imposed on a person, or
on the carrying on of an activity, should be proportionate to the benefits,
considered in general terms, which are expected to result from the imposition
of that burden or restriction;

(d) the desirability of facilitating innovation in connection with regulated
activities;

(e) the international character of financial services and markets and the
desirability of maintaining the competitive position of the United Kingdom;

(f) the need to minimise the adverse effects on competition that may arise from
anything done in the discharge of those functions;

(g) the desirability of facilitating competition between those who are subject to
any form of regulation by the Authority.

(4) The Authority’s general functions are—

(a) its function of making rules under this Act (considered as a whole);

(b) its function of preparing and issuing codes under this Act (considered as a
whole);

(c) its functions in relation to the giving of general guidance (considered as a
whole); and

(d) its function of determining the general policy and principles by reference to
which it performs particular functions.

(5) “General guidance” has the meaning given in section 158(5).

Modifications etc. (not altering text)
C2  S.2(4)(a) restricted (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), Sch. 2 paras. 9, 11
C3  S.2(4)(c) restricted (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), Sch. 2 paras. 13-16


http://www.legislation.gov.uk/id/ukpga/2000/8/section/2/4/a
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/9
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/11
http://www.legislation.gov.uk/id/ukpga/2000/8/section/2/4/c
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/13
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The regulatory objectives

3 Market confidence.
(1) The market confidence objective is: maintaining confidence in the financial system.

(2) “The financial system” means the financial system operating in the United Kingdom
and includes—

(a) financial markets and exchanges;
(b) regulated activities; and
(c) other activities connected with financial markets and exchanges.

VALID FROM 08/04/2010

[ Financial stability
F2

(1) The financial stability objective is: contributing to the protection and enhancement
of the stability of the UK financial system.

(2) In considering that objective the Authority must have regard to—

(a) the economic and fiscal consequences for the United Kingdom of instability
of the UK financial system;

(b) the effects (if any) on the growth of the economy of the United Kingdom of
anything done for the purpose of meeting that objective; and

(c) the impact (if any) on the stability of the UK financial system of events
or circumstances outside the United Kingdom (as well as in the United
Kingdom).

(3) The Authority must, consulting the Treasury, determine and review its strategy in
relation to the financial stability objective.]]

Textual Amendments
F2  S.3A inserted (8.4.2010) by Financial Services Act 2010 (c. 28), ss. 1(3), 26(1)(a)

4 Public awareness.

(1) The public awareness objective is: promoting public understanding of the financial
system.

(2) It includes, in particular—

(a) promoting awareness of the benefits and risks associated with different kinds
of investment or other financial dealing; and

(b) the provision of appropriate information and advice.

(3) “The financial system” has the same meaning as in section 3.


http://www.legislation.gov.uk/id/ukpga/2000/8/section/3A
http://www.legislation.gov.uk/id/ukpga/2010/28
http://www.legislation.gov.uk/id/ukpga/2010/28/section/1/3
http://www.legislation.gov.uk/id/ukpga/2010/28/section/26/1/a
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Modifications etc. (not altering text)

C4

S. 4 modified (temp. from 8.4.2010) by Financial Services Act 2010 (c. 28), ss. 24(1), 26(1)(g)(1), Sch.
2 para. 3

The protection of consumers.

(1) The protection of consumers objective is: securing the appropriate degree of protection
for consumers.

(2) In considering what degree of protection may be appropriate, the Authority must have
regard to—

(a) the differing degrees of risk involved in different kinds of investment or other
transaction;

(b) the differing degrees of experience and expertise that different consumers may
have in relation to different kinds of regulated activity;

(c) the needs that consumers may have for advice and accurate information; and

(d) the general principle that consumers should take responsibility for their
decisions.

(3) “Consumers” means persons—
(a) who are consumers for the purposes of section 138; or

(b) who, in relation to regulated activities carried on otherwise than by authorised
persons, would be consumers for those purposes if the activities were carried
on by authorised persons.

Modifications etc. (not altering text)

Cs

S. 5(3) modified (18.6.2001) by S.I. 2001/1821, arts. 1(1), 3(4)

The reduction of financial crime.

(1) The reduction of financial crime objective is: reducing the extent to which it is possible
for a business carried on—

(a) by aregulated person, or
(b) in contravention of the general prohibition,
to be used for a purpose connected with financial crime.

(2) In considering that objective the Authority must, in particular, have regard to the
desirability of—

(a) regulated persons being aware of the risk of their businesses being used in
connection with the commission of financial crime;

(b) regulated persons taking appropriate measures (in relation to their
administration and employment practices, the conduct of transactions by them
and otherwise) to prevent financial crime, facilitate its detection and monitor
its incidence;

(c) regulated persons devoting adequate resources to the matters mentioned in
paragraph (b).

(3) “Financial crime” includes any offence involving—


http://www.legislation.gov.uk/id/ukpga/2000/8/section/4
http://www.legislation.gov.uk/id/ukpga/2010/28
http://www.legislation.gov.uk/id/ukpga/2010/28/section/24/1
http://www.legislation.gov.uk/id/ukpga/2010/28/section/26/1/g/l
http://www.legislation.gov.uk/id/ukpga/2010/28/schedule/2/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2010/28/schedule/2/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2000/8/section/5/3
http://www.legislation.gov.uk/id/uksi/2001/1821
http://www.legislation.gov.uk/id/uksi/2001/1821/article/1/1
http://www.legislation.gov.uk/id/uksi/2001/1821/article/3/4

Financial Services and Markets Act 2000 (c. 8) 5
Part I — The Regulator
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(a) fraud or dishonesty;
(b) misconduct in, or misuse of information relating to, a financial market; or
(¢) handling the proceeds of crime.

(4) “Offence” includes an act or omission which would be an offence if it had taken place
in the United Kingdom.

(5) “Regulated person” means an authorised person, a recognised investment exchange
or a recognised clearing house.

VALID FROM 08/04/2010

[ Enhancing public understanding of financial matters etc

Textual Amendments
F3  S. 6A and preceding cross-heading inserted (8.4.2010) by Financial Services Act 2010 (c. 28), ss.
2(5), 26(1)(b)

6A Enhancing public understanding of financial matters etc

(1) The Authority must establish a body corporate (“the consumer financial education
body”) whose function (“the consumer financial education function”) is to
enhance—

(a) the understanding and knowledge of members of the public of financial
matters (including the UK financial system); and

(b) the ability of members of the public to manage their own financial affairs.

(2) The consumer financial education function includes, in particular—
(a) promoting awareness of the benefits of financial planning;

(b) promoting awareness of the financial advantages and disadvantages in
relation to the supply of particular kinds of goods or services;

(c) promoting awareness of the benefits and risks associated with different
kinds of financial dealing (which includes informing the Authority and other
bodies of those benefits and risks);

(d) the publication of educational materials or the carrying out of other
educational activities; and

(e) the provision of information and advice to members of the public.

(3) Schedule 1A makes further provision about the consumer financial education body.]

Corporate governance

7 Duty of Authority to follow principles of good governance.

In managing its affairs, the Authority must have regard to such generally accepted
principles of good corporate governance as it is reasonable to regard as applicable to it.


http://www.legislation.gov.uk/id/ukpga/2000/8/section/6A
http://www.legislation.gov.uk/id/ukpga/2010/28
http://www.legislation.gov.uk/id/ukpga/2010/28/section/2/5
http://www.legislation.gov.uk/id/ukpga/2010/28/section/2/5
http://www.legislation.gov.uk/id/ukpga/2010/28/section/26/1/b
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Arrangements for consulting practitioners and consumers

8 The Authority’s general duty to consult.

The Authority must make and maintain effective arrangements for consulting
practitioners and consumers on the extent to which its general policies and practices
are consistent with its general duties under section 2.

Modifications etc. (not altering text)
C6  S.8excluded (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), 8, Sch. 2 para. 5

9 The Practitioner Panel.

(1) Arrangements under section 8 must include the establishment and maintenance of a
panel of persons (to be known as “the Practitioner Panel”) to represent the interests
of practitioners.

(2) The Authority must appoint one of the members of the Practitioner Panel to be its
chairman.

(3) The Treasury’s approval is required for the appointment or dismissal of the chairman.

(4) The Authority must have regard to any representations made to it by the Practitioner
Panel.

(5) The Authority must appoint to the Practitioner Panel such—
(a) individuals who are authorised persons,
(b) persons representing authorised persons,
(c) persons representing recognised investment exchanges, and
(d) persons representing recognised clearing houses,
as it considers appropriate.

10 The Consumer Panel.

(1) Arrangements under section 8 must include the establishment and maintenance of a
panel of persons (to be known as “the Consumer Panel”) to represent the interests of
consumers.

(2) The Authority must appoint one of the members of the Consumer Panel to be its
chairman.

(3) The Treasury’s approval is required for the appointment or dismissal of the chairman.

(4) The Authority must have regard to any representations made to it by the Consumer
Panel.

(5) The Authority must appoint to the Consumer Panel such consumers, or persons
representing the interests of consumers, as it considers appropriate.

["(5A) The Secretary of State may direct the Authority to appoint as a member of the
Consumer Panel a person specified by the Secretary of State who—

(a) 1is a non-executive member of the National Consumer Council, and


http://www.legislation.gov.uk/id/ukpga/2000/8/section/8
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/5
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(b) is nominated for the purposes of this subsection by the National Consumer
Council after consultation with the Authority.

(5B) Only one person may, at any time, be a member of the Consumer Panel appointed
in accordance with a direction under subsection (5A); but that does not prevent the
Authority appointing as a member of the Consumer Panel any person who is also a
member of the National Consumer Council.

(5C) A person appointed in accordance with a direction under subsection (5A) ceases to
be a member of the Panel on ceasing to be a non-executive member of the National
Consumer Council. ]

(6) The Authority must secure that the membership of the Consumer Panel is such as
to give a fair degree of representation to those who are using, or are or may be
contemplating using, services otherwise than in connection with businesses carried
on by them.

(7) “Consumers” means persons, other than authorised persons—
(a) who are consumers for the purposes of section 138; or

(b) who, in relation to regulated activities carried on otherwise than by authorised
persons, would be consumers for those purposes if the activities were carried
on by authorised persons.

Textual Amendments
F4  S.10(5A)-(5C) inserted (21.12.2007) by Consumers, Estate Agents and Redress Act 2007 (c. 17), ss.
39, 66(2) (with s. 6(9)); S.I. 2007/3546, art. 3, Sch.

Modifications etc. (not altering text)
C7  S.10(7) modified (18.6.2001) by S.I. 2001/1821, arts. 1(1), 3(4)

11 Duty to consider representations by the Panels.

(1) This section applies to a representation made, in accordance with arrangements made
under section 8, by the Practitioner Panel or by the Consumer Panel.

(2) The Authority must consider the representation.

(3) If the Authority disagrees with a view expressed, or proposal made, in the
representation, it must give the Panel a statement in writing of its reasons for
disagreeing.

Reviews

12 Reviews.

(1) The Treasury may appoint an independent person to conduct a review of the economy,
efficiency and effectiveness with which the Authority has used its resources in
discharging its functions.

(2) A review may be limited by the Treasury to such functions of the Authority (however
described) as the Treasury may specify in appointing the person to conduct it.


http://www.legislation.gov.uk/id/ukpga/2000/8/section/10/5A
http://www.legislation.gov.uk/id/ukpga/2007/17
http://www.legislation.gov.uk/id/ukpga/2007/17/section/39
http://www.legislation.gov.uk/id/ukpga/2007/17/section/39
http://www.legislation.gov.uk/id/ukpga/2007/17/section/66/2
http://www.legislation.gov.uk/id/ukpga/2007/17/section/6/9
http://www.legislation.gov.uk/id/uksi/2007/3546
http://www.legislation.gov.uk/id/uksi/2007/3546/article/3
http://www.legislation.gov.uk/id/uksi/2007/3546/schedule
http://www.legislation.gov.uk/id/ukpga/2000/8/section/10/7
http://www.legislation.gov.uk/id/uksi/2001/1821
http://www.legislation.gov.uk/id/uksi/2001/1821/article/1/1
http://www.legislation.gov.uk/id/uksi/2001/1821/article/3/4
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(3) A review is not to be concerned with the merits of the Authority’s general policy or
principles in pursuing regulatory objectives or in exercising functions under Part VI.

(4) On completion of a review, the person conducting it must make a written report to
the Treasury—

(a) setting out the result of the review; and
(b) making such recommendations (if any) as he considers appropriate.

(5) A copy of the report must be—
(a) laid before each House of Parliament; and
(b) published in such manner as the Treasury consider appropriate.

(6) Any expenses reasonably incurred in the conduct of a review are to be met by the
Treasury out of money provided by Parliament.

(7) “Independent” means appearing to the Treasury to be independent of the Authority.

Modifications etc. (not altering text)
C8  S. 12 modified (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), 8, Sch. 2 para. 6

13 Right to obtain documents and information.

(1) A person conducting a review under section 12—

(a) has aright of access at any reasonable time to all such documents as he may
reasonably require for purposes of the review; and

(b) may require any person holding or accountable for any such document to
provide such information and explanation as are reasonably necessary for that

purpose.

(2) Subsection (1) applies only to documents in the custody or under the control of the
Authority.

(3) An obligation imposed on a person as a result of the exercise of powers conferred by
subsection (1) is enforceable by injunction or, in Scotland, by an order for specific
performance under section 45 of the "' Court of Session Act 1988.

Marginal Citations
M1 1988 c. 36.

Inquiries

14 Cases in which the Treasury may arrange independent inquiries.
(1) This section applies in two cases.

(2) The first is where it appears to the Treasury that—
(a) events have occurred in relation to—
(1) a collective investment scheme, or


http://www.legislation.gov.uk/id/ukpga/2000/8/section/12
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/6
http://www.legislation.gov.uk/id/ukpga/1988/36
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(ii) a person who is, or was at the time of the events, carrying on a
regulated activity (whether or not as an authorised person),

which posed or could have posed a grave risk to the financial system or caused
or risked causing significant damage to the interests of consumers; and

(b) those events might not have occurred, or the risk or damage might have been
reduced, but for a serious failure in—

(i) the system established by this Act [*°, or by any previous statutory
provision,] for the regulation of such schemes or of such persons and
their activities; or

(i) the operation of that system.

(3) The second is where it appears to the Treasury that—

(a) events have occurred in relation to listed securities or an issuer of listed
securities which caused or could have caused significant damage to holders
of listed securities; and

(b) those events might not have occurred but for a serious failure [* in—

(1) the regulatory system established by Part 6 or by any previous
statutory provision concerned with the official listing of securities; or

(i) the operation of that system.]

(4) If the Treasury consider that it is in the public interest that there should be an
independent inquiry into the events and the circumstances surrounding them, they may
arrange for an inquiry to be held under section 15.

(5) “Consumers” means persons—
(a) who are consumers for the purposes of section 138; or

(b) who, in relation to regulated activities carried on otherwise than by authorised
persons, would be consumers for those purposes if the activities were carried
on by authorised persons.

[""(5A) “Event” does not include any event occurring before 1st December 2001 (but no such
limitation applies to the reference in subsection (4) to surrounding circumstances).]

(6) “The financial system” has the same meaning as in section 3.

(7) “Listed securities” means anything which has been admitted to the official list under
Part VI.

Textual Amendments
FS  Words in s. 14(2)(b)(i) inserted (7.6.2005) by Inquiries Act 2005 (c. 12), ss. 46(2), 51(1) (with ss. 44,
50); S.I. 2005/1432, art. 2
F6  Words in s. 14(3)(b) substituted (7.6.2005) by Inquiries Act 2005 (c. 12), ss. 46(3), 51(1) (with ss. 44,
50); S.I. 2005/1432, art. 2
F7  S. 14(5A) inserted (7.6.2005) by Inquiries Act 2005 (c. 12), s. 46(4), 51(1) (with ss. 44, 50); S.I.
2005/1432, art. 2

Modifications etc. (not altering text)
C9  S. 14(5) modified (18.6.2001) by S.I. 2001/1821, arts. 1(1), 3(4)


http://www.legislation.gov.uk/id/ukpga/2000/8/section/14/2/b/i
http://www.legislation.gov.uk/id/ukpga/2005/12
http://www.legislation.gov.uk/id/ukpga/2005/12/section/46/2
http://www.legislation.gov.uk/id/ukpga/2005/12/section/51/1
http://www.legislation.gov.uk/id/ukpga/2005/12/section/44
http://www.legislation.gov.uk/id/ukpga/2005/12/section/50
http://www.legislation.gov.uk/id/uksi/2005/1432
http://www.legislation.gov.uk/id/uksi/2005/1432/article/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/14/3/b
http://www.legislation.gov.uk/id/ukpga/2005/12
http://www.legislation.gov.uk/id/ukpga/2005/12/section/46/3
http://www.legislation.gov.uk/id/ukpga/2005/12/section/51/1
http://www.legislation.gov.uk/id/ukpga/2005/12/section/44
http://www.legislation.gov.uk/id/ukpga/2005/12/section/50
http://www.legislation.gov.uk/id/uksi/2005/1432
http://www.legislation.gov.uk/id/uksi/2005/1432/article/2
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15 Power to appoint person to hold an inquiry.

(1) If the Treasury decide to arrange for an inquiry to be held under this section, they may
appoint such person as they consider appropriate to hold the inquiry.

(2) The Treasury may, by a direction to the appointed person, control—
(a) the scope of the inquiry;
(b) the period during which the inquiry is to be held;
(c) the conduct of the inquiry; and
(d) the making of reports.

(3) A direction may, in particular—
(a) confine the inquiry to particular matters;
(b) extend the inquiry to additional matters;

(c) require the appointed person to discontinue the inquiry or to take only such
steps as are specified in the direction;

(d) require the appointed person to make such interim reports as are so specified.

16 Powers of appointed person and procedure.

(1) The person appointed to hold an inquiry under section 15 may—
(a) obtain such information from such persons and in such manner as he thinks fit;
(b) make such inquiries as he thinks fit; and
(c) determine the procedure to be followed in connection with the inquiry.

(2) The appointed person may require any person who, in his opinion, is able to provide
any information, or produce any document, which is relevant to the inquiry to provide
any such information or produce any such document.

(3) For the purposes of an inquiry, the appointed person has the same powers as the court
in respect of the attendance and examination of witnesses (including the examination
of witnesses abroad) and in respect of the production of documents.

(4) “Court” means—
(a) the High Court; or
(b) in Scotland, the Court of Session.

17 Conclusion of inquiry.

(1) On completion of an inquiry under section 15, the person holding the inquiry must
make a written report to the Treasury—

(a) setting out the result of the inquiry; and
(b) making such recommendations (if any) as he considers appropriate.

(2) The Treasury may publish the whole, or any part, of the report and may do so in such
manner as they consider appropriate.

(3) Subsection (4) applies if the Treasury propose to publish a report but consider that it
contains material—
(a) which relates to the affairs of a particular person whose interests would, in the
opinion of the Treasury, be seriously prejudiced by publication of the material;
or
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(b) the disclosure of which would be incompatible with an international
obligation of the United Kingdom.

(4) The Treasury must ensure that the material is removed before publication.

(5) The Treasury must lay before each House of Parliament a copy of any report or part
of a report published under subsection (2).

(6) Any expenses reasonably incurred in holding an inquiry are to be met by the Treasury
out of money provided by Parliament.

18 Obstruction and contempt.

(1) If a person (“A”)—
(a) fails to comply with a requirement imposed on him by a person holding an
inquiry under section 15, or

(b) otherwise obstructs such an inquiry,

the person holding the inquiry may certify the matter to the High Court (or, in Scotland,
the Court of Session).

(2) The court may enquire into the matter.

(3) If, after hearing—
(a) any witnesses who may be produced against or on behalf of A, and
(b) any statement made by or on behalf of A,

the court is satisfied that A would have been in contempt of court if the inquiry had
been proceedings before the court, it may deal with him as if he were in contempt.

PART II

REGULATED AND PROHIBITED ACTIVITIES
The general prohibition

19 The general prohibition.

(1) No person may carry on a regulated activity in the United Kingdom, or purport to do
so, unless he is—

(a) an authorised person; or
(b) an exempt person.

(2) The prohibition is referred to in this Act as the general prohibition.
Requirement for permission

20 Authorised persons acting without permission.

(1) If an authorised person carries on a regulated activity in the United Kingdom, or
purports to do so, otherwise than in accordance with permission—

(a) given to him by the Authority under Part IV, or
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(b) resulting from any other provision of this Act,

he is to be taken to have contravened a requirement imposed on him by the Authority
under this Act.

(2) The contravention does not—
(a) make a person guilty of an offence;
(b) make any transaction void or unenforceable; or

(c) (subject to subsection (3)) give rise to any right of action for breach of
statutory duty.

(3) In prescribed cases the contravention is actionable at the suit of a person who suffers
loss as a result of the contravention, subject to the defences and other incidents
applying to actions for breach of statutory duty.

Modifications etc. (not altering text)
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Commencement Information
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Financial promotion

21 Restrictions on financial promotion.

(1) A person (“A”) must not, in the course of business, communicate an invitation or
inducement to engage in investment activity.

(2) But subsection (1) does not apply if—
(a) A is an authorised person; or

(b) the content of the communication is approved for the purposes of this section
by an authorised person.
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(3) In the case of a communication originating outside the United Kingdom, subsection (1)
applies only if the communication is capable of having an effect in the United
Kingdom.

(4) The Treasury may by order specify circumstances in which a person is to be regarded
for the purposes of subsection (1) as—

(a) acting in the course of business;
(b) not acting in the course of business.

(5) The Treasury may by order specify circumstances (which may include compliance
with financial promotion rules) in which subsection (1) does not apply.

(6) An order under subsection (5) may, in particular, provide that subsection (1) does not
apply in relation to communications—

(a) ofa specified description;
(b) originating in a specified country or territory outside the United Kingdom;

(c) originating in a country or territory which falls within a specified description
of country or territory outside the United Kingdom; or

(d) originating outside the United Kingdom.
(7) The Treasury may by order repeal subsection (3).

(8) “Engaging in investment activity” means—
(a) entering or offering to enter into an agreement the making or performance of
which by either party constitutes a controlled activity; or

(b) exercising any rights conferred by a controlled investment to acquire, dispose
of, underwrite or convert a controlled investment.

(9) An activity is a controlled activity if—

(a) itis an activity of a specified kind or one which falls within a specified class
of activity; and

(b) it relates to an investment of a specified kind, or to one which falls within a
specified class of investment.

(10) An investment is a controlled investment if it is an investment of a specified kind or
one which falls within a specified class of investment.

(11) Schedule 2 (except paragraph 26) applies for the purposes of subsections (9) and (10)
with references to section 22 being read as references to each of those subsections.

(12) Nothing in Schedule 2, as applied by subsection (11), limits the powers conferred by
subsection (9) or (10).

(13) “Communicate” includes causing a communication to be made.
(14) “Investment” includes any asset, right or interest.

(15) “Specified” means specified in an order made by the Treasury.
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Regulated activities

22 The classes of activity and categories of investment.

(1) An activity is a regulated activity for the purposes of this Act if it is an activity of a
specified kind which is carried on by way of business and—

(a) relates to an investment of a specified kind; or

(b) in the case of an activity of a kind which is also specified for the purposes of
this paragraph, is carried on in relation to property of any kind.

(2) Schedule 2 makes provision supplementing this section.
(3) Nothing in Schedule 2 limits the powers conferred by subsection (1).
(4) “Investment” includes any asset, right or interest.

(5) “Specified” means specified in an order made by the Treasury.

Modifications etc. (not altering text)
C23 S. 22 applied (1.9.2002) by 1974 c. 39, s. 16(6E)(a) (as inserted (1.9.2002) by 2001/544, arts. 2(2)(b),
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Offences

23 Contravention of the general prohibition.

(1) A person who contravenes the general prohibition is guilty of an offence and liable—

(a) onsummary conviction, to imprisonment for a term not exceeding six months
or a fine not exceeding the statutory maximum, or both;


http://www.legislation.gov.uk/id/uksi/2004/3351
http://www.legislation.gov.uk/id/uksi/2004/3351
http://www.legislation.gov.uk/id/uksi/2004/3351/article/1/2/b
http://www.legislation.gov.uk/id/uksi/2004/3351/article/5
http://www.legislation.gov.uk/id/uksi/2004/3351/schedule/paragraph/6
http://www.legislation.gov.uk/id/uksi/2004/3351/schedule/paragraph/6
http://www.legislation.gov.uk/id/uksi/2006/1969
http://www.legislation.gov.uk/id/uksi/2006/1969
http://www.legislation.gov.uk/id/uksi/2006/1969/article/1/3
http://www.legislation.gov.uk/id/uksi/2006/1969/article/7
http://www.legislation.gov.uk/id/uksi/2006/1969/schedule/paragraph/6
http://www.legislation.gov.uk/id/ukpga/1975/70
http://www.legislation.gov.uk/id/ukpga/1975/70/schedule/1/paragraph/21
http://www.legislation.gov.uk/id/uksi/2002/1555
http://www.legislation.gov.uk/id/uksi/2002/1555
http://www.legislation.gov.uk/id/uksi/2002/1555/article/1
http://www.legislation.gov.uk/id/uksi/2007/3510
http://www.legislation.gov.uk/id/uksi/2007/3510
http://www.legislation.gov.uk/id/uksi/2007/3510/article/1/2
http://www.legislation.gov.uk/id/uksi/2007/3510/article/1/2
http://www.legislation.gov.uk/id/uksi/2007/3510/article/8/1/3
http://www.legislation.gov.uk/id/uksi/2009/1342
http://www.legislation.gov.uk/id/uksi/2009/1342
http://www.legislation.gov.uk/id/uksi/2009/1342/article/1/2
http://www.legislation.gov.uk/id/uksi/2009/1342/article/34
http://www.legislation.gov.uk/id/uksi/2001/516
http://www.legislation.gov.uk/id/uksi/2001/516/article/2/b
http://www.legislation.gov.uk/id/uksi/2001/516/schedule/part/2
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/ukpga/1974/39
http://www.legislation.gov.uk/id/ukpga/1974/39/section/16/6E/a

Financial Services and Markets Act 2000 (c. 8) 15
Part I — Regulated And Prohibited Activities
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) on conviction on indictment, to imprisonment for a term not exceeding two
years or a fine, or both.

(2) In this Act “an authorisation offence” means an offence under this section.

(3) In proceedings for an authorisation offence it is a defence for the accused to show that
he took all reasonable precautions and exercised all due diligence to avoid committing
the offence.

24 False claims to be authorised or exempt.

(1) A person who is neither an authorised person nor, in relation to the regulated activity
in question, an exempt person is guilty of an offence if he—

(a) describes himself (in whatever terms) as an authorised person;
(b) describes himself (in whatever terms) as an exempt person in relation to the
regulated activity; or
(c) Dbehaves, or otherwise holds himself out, in a manner which indicates (or
which is reasonably likely to be understood as indicating) that he is—
(i) an authorised person; or
(i1) an exempt person in relation to the regulated activity.

(2) In proceedings for an offence under this section it is a defence for the accused to
show that he took all reasonable precautions and exercised all due diligence to avoid
committing the offence.

(3) A person guilty of an offence under this section is liable on summary conviction to
imprisonment for a term not exceeding six months or a fine not exceeding level 5 on
the standard scale, or both.

(4) But where the conduct constituting the offence involved or included the public display
of any material, the maximum fine for the offence is level 5 on the standard scale
multiplied by the number of days for which the display continued.

25 Contravention of section 21.

(1) A person who contravenes section 21(1) is guilty of an offence and liable—
(a) onsummary conviction, to imprisonment for a term not exceeding six months
or a fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding two
years or a fine, or both.

(2) In proceedings for an offence under this section it is a defence for the accused to
show—

(a) that he believed on reasonable grounds that the content of the communication
was prepared, or approved for the purposes of section 21, by an authorised
person; or

(b) that he took all reasonable precautions and exercised all due diligence to avoid
committing the offence.

Modifications etc. (not altering text)
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C25 S.25(2)(a) modified (31.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(b), 5, Sch. para. 6

C26 S.25(2)(a) modified (14.1.2005) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (General Insurance Intermediaries) Order 2004 (S.1. 2004/3351), arts. 1(2)(b), 5, Sch.
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Enforceability of agreements

26 Agreements made by unauthorised persons.

(1) An agreement made by a person in the course of carrying on a regulated activity in
contravention of the general prohibition is unenforceable against the other party.

(2) The other party is entitled to recover—

(a) any money or other property paid or transferred by him under the agreement;
and

(b) compensation for any loss sustained by him as a result of having parted with it.

(3) “Agreement” means an agreement—
(a) made after this section comes into force; and

(b) the making or performance of which constitutes, or is part of, the regulated
activity in question.

(4) This section does not apply if the regulated activity is accepting deposits.

Modifications etc. (not altering text)
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27 Agreements made through unauthorised persons.

(1) An agreement made by an authorised person (“the provider”)—

(a) in the course of carrying on a regulated activity (not in contravention of the
general prohibition), but

(b) in consequence of something said or done by another person (“the third
party”) in the course of a regulated activity carried on by the third party in
contravention of the general prohibition,

is unenforceable against the other party.

(2) The other party is entitled to recover—

(a) any money or other property paid or transferred by him under the agreement;
and

(b) compensation for any loss sustained by him as a result of having parted with it.

(3) “Agreement” means an agreement—
(a) made after this section comes into force; and

(b) the making or performance of which constitutes, or is part of, the regulated
activity in question carried on by the provider.
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(4) This section does not apply if the regulated activity is accepting deposits.

Modifications etc. (not altering text)
C28 S.27(1)(2) applied (1.12.2001) by S.I. 2001/2657, arts. 1(1), 5(2)(5) (which was revoked (8.10.2001)
by S.I. 2001/3083, arts. 1(2), 23); S.I. 2001/3538, art. 2(1)
S.27(1)(2) applied (1.12.2001) by S.I. 2001/3083, arts. 1(2), 5(2); S.I. 2001/3538, art. 2(1)

28 Agreements made unenforceable by section 26 or 27.

(1) This section applies to an agreement which is unenforceable because of section 26
or 27.

(2) The amount of compensation recoverable as a result of that section is—
(a) the amount agreed by the parties; or
(b) on the application of either party, the amount determined by the court.

(3) If the court is satisfied that it is just and equitable in the circumstances of the case,
it may allow—

(a) the agreement to be enforced; or
(b) money and property paid or transferred under the agreement to be retained.

(4) In considering whether to allow the agreement to be enforced or (as the case may be)
the money or property paid or transferred under the agreement to be retained the court
must—

(a) ifthe case arises as a result of section 26, have regard to the issue mentioned
in subsection (5); or

(b) if the case arises as a result of section 27, have regard to the issue mentioned
in subsection (6).

(5) The issue is whether the person carrying on the regulated activity concerned
reasonably believed that he was not contravening the general prohibition by making
the agreement.

(6) The issue is whether the provider knew that the third party was (in carrying on the
regulated activity) contravening the general prohibition.

(7) If the person against whom the agreement is unenforceable—
(a) elects not to perform the agreement, or
(b) as a result of this section, recovers money paid or other property transferred
by him under the agreement,

he must repay any money and return any other property received by him under the
agreement.

(8) If property transferred under the agreement has passed to a third party, a reference in
section 26 or 27 or this section to that property is to be read as a reference to its value
at the time of its transfer under the agreement.

(9) The commission of an authorisation offence does not make the agreement concerned
illegal or invalid to any greater extent than is provided by section 26 or 27.
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Modifications etc. (not altering text)
C29 S. 28 applied (with modifications) (1.12.2001) by S.I. 2001/2657, arts. 1(1), 5(6) (which was revoked
(8.10.2001) by S.I1. 2001/3083, arts. 1(2), 23); S.I. 2001/3538, art. 2(1)
S. 28 applied (with modifications) (1.12.2001) by S.I. 2001/3083, arts. 1(2), 5(6); S.I. 2001/3538, art.
2(1)

29 Accepting deposits in breach of general prohibition.

(1) This section applies to an agreement between a person (“the depositor”) and another
person (“the deposit-taker”’) made in the course of the carrying on by the deposit-taker
of accepting deposits in contravention of the general prohibition.

(2) Ifthe depositor is not entitled under the agreement to recover without delay any money
deposited by him, he may apply to the court for an order directing the deposit-taker
to return the money to him.

(3) The court need not make such an order if it is satisfied that it would not be just and
equitable for the money deposited to be returned, having regard to the issue mentioned
in subsection (4).

(4) The issue is whether the deposit-taker reasonably believed that he was not
contravening the general prohibition by making the agreement.

(5) “Agreement” means an agreement—
(a) made after this section comes into force; and
(b) the making or performance of which constitutes, or is part of, accepting
deposits.

30 Enforceability of agreements resulting from unlawful communications.

(1) In this section—
“unlawful communication” means a communication in relation to which
there has been a contravention of section 21(1);

“controlled agreement” means an agreement the making or performance of
which by either party constitutes a controlled activity for the purposes of that
section; and

“controlled investment” has the same meaning as in section 21.

(2) If in consequence of an unlawful communication a person enters as a customer into a
controlled agreement, it is unenforceable against him and he is entitled to recover—
(a) any money or other property paid or transferred by him under the agreement;
and
(b) compensation for any loss sustained by him as a result of having parted with it.

(3) If in consequence of an unlawful communication a person exercises any rights
conferred by a controlled investment, no obligation to which he is subject as a result
of exercising them is enforceable against him and he is entitled to recover—

(a) any money or other property paid or transferred by him under the obligation;
and
(b) compensation for any loss sustained by him as a result of having parted with it.
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31

(4) But the court may allow—
(a) the agreement or obligation to be enforced, or
(b) money or property paid or transferred under the agreement or obligation to
be retained,

if it is satisfied that it is just and equitable in the circumstances of the case.

(5) In considering whether to allow the agreement or obligation to be enforced or (as the
case may be) the money or property paid or transferred under the agreement to be
retained the court must have regard to the issues mentioned in subsections (6) and (7).

(6) If the applicant made the unlawful communication, the issue is whether he reasonably
believed that he was not making such a communication.

(7) If the applicant did not make the unlawful communication, the issue is whether he
knew that the agreement was entered into in consequence of such a communication.

(8) “Applicant” means the person seeking to enforce the agreement or obligation or retain
the money or property paid or transferred.

(9) Any reference to making a communication includes causing a communication to be
made.

(10) The amount of compensation recoverable as a result of subsection (2) or (3) is—
(a) the amount agreed between the parties; or
(b) on the application of either party, the amount determined by the court.

(11) If a person elects not to perform an agreement or an obligation which (by virtue of
subsection (2) or (3)) is unenforceable against him, he must repay any money and
return any other property received by him under the agreement.

(12) If (by virtue of subsection (2) or (3)) a person recovers money paid or property
transferred by him under an agreement or obligation, he must repay any money and
return any other property received by him as a result of exercising the rights in
question.

(13) If any property required to be returned under this section has passed to a third party,
references to that property are to be read as references to its value at the time of its
receipt by the person required to return it.

PART III

AUTHORISATION AND EXEMPTION
Authorisation

Authorised persons.

(1) The following persons are authorised for the purposes of this Act—
(a) a person who has a Part IV permission to carry on one or more regulated
activities;
(b) an EEA firm qualifying for authorisation under Schedule 3;
(c) aTreaty firm qualifying for authorisation under Schedule 4;
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(d) aperson who is otherwise authorised by a provision of, or made under, this
Act.

(2) In this Act “authorised person” means a person who is authorised for the purposes
of this Act.

Commencement Information
13 S. 31 wholly in force at 1.12.2001; s. 31 not in force at Royal Assent see s. 431(2); s. 31(1)(b) in
force for specified purposes at 25.2.2001 by S.I. 2001/516, art. 2(c), Sch. Pt. 3; s. 31(1)(b) in force
for specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 31(1)(c) in force for specified
purposes at 3.9.2001 by S.I1. 2001/2632, art. 2(2), Sch. Pt. 2; s. 31 in force in so far as not already in
force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

32 Partnerships and unincorporated associations.

(1) If a firm is authorised—
(a) it is authorised to carry on the regulated activities concerned in the name of
the firm; and
(b) its authorisation is not affected by any change in its membership.

(2) If an authorised firm is dissolved, its authorisation continues to have effect in relation
to any [**individual or] firm which succeeds to the business of the dissolved firm.

[*(3) For the purposes of this section, an individual or firm is to be regarded as succeeding
to the business of a dissolved firm only if succession is to the whole or substantially
the whole of the business of the former firm.]

(4) “Firm” means—
(a) apartnership; or
(b) an unincorporated association of persons.

(5) “Partnership” does not include a partnership which is constituted under the law of any
place outside the United Kingdom and is a body corporate.

Textual Amendments
F8  Words in s. 32(2) inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act

2000) Order 2007 (S.I. 2007/1973), art. 3(a)
F9  S.32(3) substituted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act 2000)

Order 2007 (S.I. 2007/1973), art. 3(b)

Ending of authorisation

33 Withdrawal of authorisation by the Authority.

(1) This section applies if—
(a) an authorised person’s Part IV permission is cancelled; and
(b) as aresult, there is no regulated activity for which he has permission.


http://www.legislation.gov.uk/id/ukpga/2000/8/section/31
http://www.legislation.gov.uk/id/ukpga/2000/8/section/31
http://www.legislation.gov.uk/id/ukpga/2000/8/section/431/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/31/1/b
http://www.legislation.gov.uk/id/uksi/2001/516
http://www.legislation.gov.uk/id/uksi/2001/516/article/2/c
http://www.legislation.gov.uk/id/uksi/2001/516/schedule/part/3
http://www.legislation.gov.uk/id/ukpga/2000/8/section/31/1/b
http://www.legislation.gov.uk/id/uksi/2001/1820
http://www.legislation.gov.uk/id/uksi/2001/1820/article/2
http://www.legislation.gov.uk/id/uksi/2001/1820/schedule
http://www.legislation.gov.uk/id/ukpga/2000/8/section/31/1/c
http://www.legislation.gov.uk/id/uksi/2001/2632
http://www.legislation.gov.uk/id/uksi/2001/2632/article/2/2
http://www.legislation.gov.uk/id/uksi/2001/2632/schedule/part/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/31
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/ukpga/2000/8/section/32/2
http://www.legislation.gov.uk/id/uksi/2007/1973
http://www.legislation.gov.uk/id/uksi/2007/1973
http://www.legislation.gov.uk/id/uksi/2007/1973/article/3/a
http://www.legislation.gov.uk/id/ukpga/2000/8/section/32/3
http://www.legislation.gov.uk/id/uksi/2007/1973
http://www.legislation.gov.uk/id/uksi/2007/1973
http://www.legislation.gov.uk/id/uksi/2007/1973/article/3/b

Financial Services and Markets Act 2000 (c. 8) 21
Part 11l — Authorisation and Exemption
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(2) The Authority must give a direction withdrawing that person’s status as an authorised
person.

34 EEA firms.

(1) An EEA firm ceases to qualify for authorisation under Part II of Schedule 3 if it ceases
to be an EEA firm as a result of—

(a) having its EEA authorisation withdrawn; or

(b) ceasing to have an EEA right in circumstances in which EEA authorisation
is not required.

(2) At the request of an EEA firm, the Authority may give a direction cancelling its
authorisation under Part II of Schedule 3.

(3) If an EEA firm has a Part IV permission, it does not cease to be an authorised person
merely because it ceases to qualify for authorisation under Part II of Schedule 3.

Modifications etc. (not altering text)
C30 S.34(2) modified (1.12.2001) by S.I. 2001/2511, regs. 1(1), 8; S.I. 2001/3538, art. 2(1)

35 Treaty firms.

(1) A Treaty firm ceases to qualify for authorisation under Schedule 4 if its home State
authorisation is withdrawn.

(2) At the request of a Treaty firm, the Authority may give a direction cancelling its
Schedule 4 authorisation.

(3) If a Treaty firm has a Part IV permission, it does not cease to be an authorised person
merely because it ceases to qualify for authorisation under Schedule 4.

36 Persons authorised as a result of paragraph 1(1) of Schedule 5.

(1) At the request of a person authorised as a result of paragraph 1(1) of Schedule 5, the
Authority may give a direction cancelling his authorisation as such a person.

(2) If a person authorised as a result of paragraph 1(1) of Schedule 5 has a Part IV
permission, he does not cease to be an authorised person merely because he ceases to
be a person so authorised.

Exercise of EEA rights by UK firms

37 Exercise of EEA rights by UK firms.

Part III of Schedule 3 makes provision in relation to the exercise outside the United
Kingdom of EEA rights by UK firms.
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Commencement Information
14 S. 37 wholly in force at 1.12.2001; s. 37 not in force at Royal Assent see s. 431(2); s. 37 in force for
specified purposes at 25.2.2001 by S.I. 2001/516, art. 2(c), Sch. Pt. 3; s. 37 in force for specified
purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 37 in force for specified purposes at 3.9.2001
by S.I. 2001/2632, art. 2, Sch. Pt. 2; s. 37 in force in so far as not already in force at 1.12.2001 by S.I.
2001/3538, art. 2(1)

Exemption

38 Exemption orders.

(1) The Treasury may by order (“an exemption order”) provide for—
(a) specified persons, or
(b) persons falling within a specified class,
to be exempt from the general prohibition.

(2) But a person cannot be an exempt person as a result of an exemption order if he has
a Part IV permission.

(3) An exemption order may provide for an exemption to have effect—
(a) inrespect of all regulated activities;
(b) in respect of one or more specified regulated activities;
(c) only in specified circumstances;
(d) only in relation to specified functions;
(e) subject to conditions.

(4) “Specified” means specified by the exemption order.

Modifications etc. (not altering text)

C31 S. 38(2) modified (31.10.2001) by S.I. 2001/3374, art. 1, Sch. para. 3

C32 S.38(2) modified (31.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(b), 5, Sch. para. 3

C33 S.38(2) modified (14.1.2005) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (General Insurance Intermediaries) Order 2004 (S.1. 2004/3351), arts. 1(2)(b), 5, Sch.
para.3

C34 S.38(2) modified (6.4.2007) by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2006 (S.1. 2006/1969), arts. 1(3), 7, Sch. para. 3(a)

C35 S.38(2) modified (30.6.2008 for certain purposes, otherwise 1.1.2009) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.1. 2007/3510), arts.
1(2), 1(H3)

C36 S.38(2) modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

39 Exemption of appointed representatives.

(1) If a person (other than an authorised person)—
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(a) is aparty to a contract with an authorised person (“his principal”) which—

(i) permits or requires him to carry on business of a prescribed
description, and

(i1) complies with such requirements as may be prescribed, and

(b) is someone for whose activities in carrying on the whole or part of that
business his principal has accepted responsibility in writing,

he is exempt from the general prohibition in relation to any regulated activity
comprised in the carrying on of that business for which his principal has accepted
responsibility.

[F"(1A) But a person is not exempt as a result of subsection (1)—

(a) if his principal is an investment firm or a credit institution, and

(b) so far as the business for which his principal has accepted responsibility is
investment services business,

unless he is entered on the applicable register.

(1B) The “applicable register” is—

(a) in the case of a person established in an EEA State (other than the United
Kingdom) which permits investment firms authorised by the competent
authority of that State to appoint tied agents, the register of tied agents
maintained in that State pursuant to Article 23 of the markets in financial
instruments directive;

(b) in the case of a person established in an EEA State which does not permit
investment firms authorised as mentioned in paragraph (a) to appoint tied
agents—

(i) if his principal has his relevant office in the United Kingdom, the
record maintained by the Authority by virtue of section 347(1)(ha),
and

(i1) if his principal is established in an EEA State (other than the
United Kingdom) which permits investment firms authorised by the
competent authority of the State to appoint tied agents, the register
of tied agents maintained by that State pursuant to Article 23 of the
markets in financial instruments directive; and

(c) in any other case, the record maintained by the Authority by virtue of
section 347(1)(ha).]

(2) A person who is exempt as a result of subsection (1) is referred to in this Act as an
appointed representative.

(3) The principal of an appointed representative is responsible, to the same extent as if
he had expressly permitted it, for anything done or omitted by the representative in
carrying on the business for which he has accepted responsibility.

(4) In determining whether an authorised person has complied with a provision contained
in or made under this Act, [*"'or with a provision contained in any directly applicable
Community regulation made under the markets in financial instruments directive,]
anything which a relevant person has done or omitted as respects business for which
the authorised person has accepted responsibility is to be treated as having been done
or omitted by the authorised person.

(5) “Relevant person” means a person who at the material time is or was an appointed
representative by virtue of being a party to a contract with the authorised person.
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(6) Nothing in subsection (4) is to cause the knowledge or intentions of an appointed
representative to be attributed to his principal for the purpose of determining whether
the principal has committed an offence, unless in all the circumstances it is reasonable
for them to be attributed to him.

[**(7) A person carries on “investment services business” if—

(a) the business includes providing services or carrying on activities of the kind
mentioned in Article 4.1.25 of the markets in financial instruments directive,
and

(b) asaresult of providing such services or carrying on such activities he is a tied
agent or would be if he were established in an EEA State.

(8) In this section—
“competent authority” has the meaning given in Article 4.1.22 of the
markets in financial instruments directive;

“credit institution” means—
(a) acredit institution authorised under the banking consolidation directive,
or
(b) an institution which would satisfy the requirements for authorisation as
a credit institution under that directive if it had its relevant office in an
EEA State;

“relevant office” means—
(a) in relation to a body corporate, its registered office or, if it has no
registered office, its head office, and
(b) in relation to a person other than a body corporate, the person's head
office.]

Textual Amendments

F10 S.39(1A)(1B) inserted (1.4.2007 for certain purposes, otherwise 1.11.2007) by The Financial Services
and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1. 2007/126), regs. 1(2),
3(5), Sch. 5 para. 2(a)

F11 Words in s. 39(4) inserted (1.4.2007 for certain purposes, otherwise 1.11.2007) by The Financial
Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1. 2007/126),
regs. 1(2), 3(5), Sch. 5 para. 2(b)

F12 S.39(7)(8) inserted (1.4.2007 for certain purposes, otherwise 1.11.2007) by The Financial Services
and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1. 2007/126), regs. 1(2),
3(5), Sch. 5 para. 2(c)

Modifications etc. (not altering text)

C37 S.39(2) modified (31.10.2001) by S.I. 2001/3374, art. 1, Sch. para. 7

C38 S.39(2) modified (31.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.I. 2004/2615), arts. 1(2)(b), 5, Sch. para. 7

C39 S.39(2) modified (14.1.2005) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (General Insurance Intermediaries) Order 2004 (S.I. 2004/3351), arts. 1(2)(b), 5, Sch.
para. 7

C40 S. 39(2) modified (6.4.2007) by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2006 (S.I. 2006/1969), arts. 1(3), 7, Sch. para. 7

C41 S. 39(2) modified (30.6.2008 for certain purposes, otherwise 1.1.2009) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.I. 2007/3510), arts.

1(2), 8(1H(4)
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Commencement Information
I5 S. 39 wholly in force at 1.12.2001; s. 39 not in force at Royal Assent see s. 431(2); s. 39(1) in force
for certain purposes at 25.2.2001 by S.I. 2001/516, art. 2(b), Sch. Pt. 2; s. 39 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

| Certain tied agents operating outside United Kingdom

F13
39A
(1) This section applies to an authorised person whose relevant office is in the United

Kingdom if—
(a) heisaparty to a contract with a person (other than an authorised person) who
is established—
(i) in the United Kingdom, or
(i1) in an EEA State which does not permit investment firms authorised
by the competent authority of the State to appoint tied agents; and
(b) the contract is a relevant contract.

(2) A contract is a “relevant contract” if it satisfies conditions A to C.

(3) Condition A is that the contract permits or requires the person mentioned in
subsection (1)(a) (the “agent”) to carry on investment services business.

(4) Condition B is that either—
(a) itis a condition of the contract that such business may only be carried on by
the agent in an EEA State other than the United Kingdom; or
(b) inacasenot falling within paragraph (a), the Authority is satisfied that no such
business is, or is likely to be, carried on by the agent in the United Kingdom.

(5) Condition C is that the business is of a description that, if carried on in the United
Kingdom, would be prescribed for the purposes of section 39(1)(a)(i).

(6) An authorised person to whom this section applies who—

(a) enters into or continues to perform a relevant contract with an agent which
does not comply with the applicable requirements,

(b) enters into or continues to perform a relevant contract without accepting or
having accepted responsibility in writing for the agent's activities in carrying
on investment services business,

(c) enters into a relevant contract with an agent who is not entered on the record
maintained by the Authority by virtue of section 347(1)(ha), or

(d) continues to perform a relevant contract with an agent when he knows or ought
to know that the agent is not entered on that record,

is to be taken for the purposes of this Act to have contravened a requirement imposed
on him by or under this Act.

(7) The “applicable requirements” are the requirements prescribed for the purposes of
subsection (1)(a)(ii) of section 39 which have effect in the case of a person to whom
subsection (1A) of that section applies.

(8) A person carries on “investment services business” if—
(a) his business includes providing services or carrying on activities of the kind
mentioned in Article 4.1.25 of the markets in financial instruments directive,
and
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(b) as a result of providing such services or carrying on such activities he is a
tied agent.

(9) In this section—
“competent authority” has the meaning given in Article 4.1.22 of the
markets in financial instruments directive;
“relevant office” means—
(a) in relation to a body corporate, its registered office or, if it has no
registered office, its head office, and

(b) in relation to a person other than a body corporate, the person's head
office.]]

Textual Amendments
F13 S. 39A inserted (1.4.2007 for certain purposes, otherwise 1.11.2007) by The Financial Services and
Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.I. 2007/126), regs. 1(2),
3(5), Sch. 5 para. 3

PART IV

PERMISSION TO CARRY ON REGULATED ACTIVITIES

Modifications etc. (not altering text)

C42 Pt. IV (ss. 40-55) extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 3-24; S.I. 2001/3538, art.
2(1)
Pt. IV (ss. 40-55) extended (with modifications) (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 35(5)(a);
S.I. 2001/3538, art. 2(1)
Pt. IV (ss. 40-50) excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 107(2) (with art. 23(2))
Pt. IV (ss. 40-55) modified (1.12.2001) by S.I. 2001/3592, arts. 1(2), 114(3)(a), 121(3), 128(3)(a)
(with art. 23(2))

C43 Pt. 4 applied (with modifications) (6.4.2005) by The Financial Services and Markets Act 2000
(Regulated Activities) (Amendment) (No.2) Order 2004 (S.1. 2004/2737), art. 4

Application for permission

40 Application for permission.

(1) An application for permission to carry on one or more regulated activities may be
made to the Authority by—

(a) an individual;

(b) abody corporate;

(c) apartnership; or

(d) an unincorporated association.

(2) An authorised person may not apply for permission under this section if he has a
permission—
(a) given to him by the Authority under this Part, or


http://www.legislation.gov.uk/id/ukpga/2000/8/section/39A
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/3/5
http://www.legislation.gov.uk/id/uksi/2007/126/schedule/5/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2000/8/part/IV
http://www.legislation.gov.uk/id/uksi/2001/2636
http://www.legislation.gov.uk/id/uksi/2001/2636/article/1/2/b
http://www.legislation.gov.uk/id/uksi/2001/2636/article/3
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/ukpga/2000/8/part/IV
http://www.legislation.gov.uk/id/uksi/2001/2636
http://www.legislation.gov.uk/id/uksi/2001/2636/article/1/2/b
http://www.legislation.gov.uk/id/uksi/2001/2636/article/35/5/a
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/ukpga/2000/8/part/IV
http://www.legislation.gov.uk/id/uksi/2001/3592
http://www.legislation.gov.uk/id/uksi/2001/3592/article/1/2
http://www.legislation.gov.uk/id/uksi/2001/3592/article/107/2
http://www.legislation.gov.uk/id/uksi/2001/3592/article/23/2
http://www.legislation.gov.uk/id/ukpga/2000/8/part/IV
http://www.legislation.gov.uk/id/uksi/2001/3592
http://www.legislation.gov.uk/id/uksi/2001/3592/article/1/2
http://www.legislation.gov.uk/id/uksi/2001/3592/article/114/3/a
http://www.legislation.gov.uk/id/uksi/2001/3592/article/121/3
http://www.legislation.gov.uk/id/uksi/2001/3592/article/128/3/a
http://www.legislation.gov.uk/id/uksi/2001/3592/article/23/2
http://www.legislation.gov.uk/id/ukpga/2000/8/part/4
http://www.legislation.gov.uk/id/uksi/2004/2737
http://www.legislation.gov.uk/id/uksi/2004/2737
http://www.legislation.gov.uk/id/uksi/2004/2737/article/4

Financial Services and Markets Act 2000 (c. 8) 27
Part 1V — Permission to Carry on Regulated Activities
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) having effect as if so given,
which is in force.

(3) An EEA firm may not apply for permission under this section to carry on a regulated
activity which it is, or would be, entitled to carry on in exercise of an EEA right,
whether through a United Kingdom branch or by providing services in the United
Kingdom.

(4) A permission given by the Authority under this Part or having effect as if so given is
referred to in this Act as “a Part IV permission”.

Modifications etc. (not altering text)

C44  S. 40 extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 3, 98 (with art. 23(2))

C45 S. 40 applied (with modifications) (8.4.2002) by The Financial Services and Markets Act 2000
(Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), arts. 3, 4

C46 S.40(2) excluded (10.8.2001) by S.I. 2001/2636, arts. 1(2)(a), 63(3)
S. 40(2) modified (31.10.2001) by S.I. 2001/3374, art. 1, Sch. para. 3

C47 S. 40(2) modified (31.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(b), 5, Sch. para. 3

C48 S. 40(2) modified (14.1.2005) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (General Insurance Intermediaries) Order 2004 (S.1. 2004/3351), arts. 1(2)(b), 5, Sch.
para.3

C49 S. 40(2) modified (6.4.2007) by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2006 (S.1. 2006/1969), arts. 1(3), 7, Sch. para. 3(b)

C50 S. 40(2) modified (30.6.2008 for certain purposes, otherwise 1.1.2009) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.1. 2007/3510), arts.
12), 7()3)

C51 S. 40(2) modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.I. 2009/1342), arts. 1(2), 34,
Sch. paras. 1,3

C52  S.40(2) excluded (31.12.2011) by The Financial Services and Markets Act 2000 (Permissions,
Transitional Provisions and Consequential Amendments) (Northern Ireland Credit Unions) Order 2011
(S.1. 2011/2832), art. 5(3)

C53  S.40(3) excluded (1.12.2001) by S.I. 2001/2511, regs. 1(1), 9(5); S.I. 2001/3538, art. 2(1)

41 The threshold conditions.

(1) “The threshold conditions”, in relation to a regulated activity, means the conditions
set out in Schedule 6.

(2) In giving or varying permission, or imposing or varying any requirement, under this
Part the Authority must ensure that the person concerned will satisfy, and continue to
satisfy, the threshold conditions in relation to all of the regulated activities for which
he has or will have permission.

(3) But the duty imposed by subsection (2) does not prevent the Authority, having due
regard to that duty, from taking such steps as it considers are necessary, in relation
to a particular authorised person, in order to secure its regulatory objective of the
protection of consumers.
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Modifications etc. (not altering text)
C54 S. 41 modified (3.9.2001) by S.I. 2001/2507, arts. 1(1), 3(1); S.I. 2001/2632, art. 2(2), Sch. Pt. 2
S. 41 applied (1.12.2001) by S.I. 2001/3592, arts. 1(2), 10(3)(b), 15(2), 18(4)(b), 29(4)(b) (with art.
23(2))

Commencement Information
16 S. 41 wholly in force at 3.9.2001; s. 41 not in force at Royal Assent see s. 431(2); s. 40(1) in force at
25.2.2001 by S.I. 2001/516, art. 2(a), Sch. Pt. 1; s. 41(2)(3) in force at 3.9.2001 by S.I. 2001/2632, art.
2(2), Sch. Pt. 2

Permission

42 Giving permission.
(1) “The applicant” means an applicant for permission under section 40.

(2) The Authority may give permission for the applicant to carry on the regulated activity
or activities to which his application relates or such of them as may be specified in
the permission.

(3) If the applicant—

(a) in relation to a particular regulated activity, is exempt from the general
prohibition as a result of section 39(1) or an order made under section 38(1),
but

(b) has applied for permission in relation to another regulated activity,

the application is to be treated as relating to all the regulated activities which, if
permission is given, he will carry on.

(4) If the applicant—

(a) in relation to a particular regulated activity, is exempt from the general
prohibition as a result of section 285(2) or (3), but

(b) has applied for permission in relation to another regulated activity,
the application is to be treated as relating only to that other regulated activity.

(5) If the applicant—

(a) 1is aperson to whom, in relation to a particular regulated activity, the general
prohibition does not apply as a result of Part XIX, but

(b) has applied for permission in relation to another regulated activity,
the application is to be treated as relating only to that other regulated activity.

(6) If it gives permission, the Authority must specify the permitted regulated activity or
activities, described in such manner as the Authority considers appropriate.

(7) The Authority may—

(a) incorporate in the description of a regulated activity such limitations (for
example as to circumstances in which the activity may, or may not, be carried
on) as it considers appropriate;

(b) specify a narrower or wider description of regulated activity than that to which
the application relates;
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(c) give permission for the carrying on of a regulated activity which is not
included among those to which the application relates.

Modifications etc. (not altering text)

C55 S. 42 modified (31.10.2001) by S.I. 2001/3374, art. 1, Sch. para. 3

C56 S. 42 modified (31.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(b), 5, Sch. para. 3

C57 S. 42 modified (14.1.2005) by The Financial Services and Markets Act 2000 (Transitional Provisions)
(General Insurance Intermediaries) Order 2004 (S.1. 2004/3351), arts. 1(2)(b), 5, Sch. para. 3

CS8 S. 42 modified (6.4.2007) by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2006 (S.1. 2006/1969), arts. 1(3), 7, Sch. para. 3(c) (subject to Sch. para. 7)

C59 S. 42 modified (30.6.2008 for certain purposes, otherwise 1.1.2009) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.1. 2007/3510), arts.
1(2), 7(1)(3) (subject to art. 8(4))

C60 S. 42 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3} (subject to Sch. para. 7)

C61 S.42(3)(4)(5) amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(4); S.I.
2001/3538, art. 2(1)

Commencement Information
17 S. 42 wholly in force at 1.12.2001; s. 42 not in force at Royal Assent see s. 431(2); s. 42 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 42 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

43 Imposition of requirements.

(1) A Part IV permission may include such requirements as the Authority considers
appropriate.

(2) A requirement may, in particular, be imposed—
(a) so as to require the person concerned to take specified action; or
(b) so as to require him to refrain from taking specified action.

(3) A requirement may extend to activities which are not regulated activities.

(4) A requirement may be imposed by reference to the person’s relationship with—
(a) his group; or
(b) other members of his group.

(5) A requirement expires at the end of such period as the Authority may specify in the
permission.

(6) But subsection (5) does not affect the Authority’s powers under section 44 or 45.

Modifications etc. (not altering text)
C62 S. 43 modified (31.10.2001) by S.I. 2001/3374, art. 1, Sch. para. 3
S. 43 extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 34-54; S.1. 2001/3538, art. 2(1)
S. 43 extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 4(2)(3) (with art. 23(2))
S. 43 extended (1.12.2001) by S.I. 2001/3647, art. 4, Sch. 2 para. 4(2)
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C63 S. 43 modified (31.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(b), 5, Sch. para. 3

C64 S. 43 modified (14.1.2005) by The Financial Services and Markets Act 2000 (Transitional Provisions)
(General Insurance Intermediaries) Order 2004 (S.1. 2004/3351), arts. 1(2)(b), 5, Sch. para. 3

C65 S. 43 modified (6.4.2007) by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2006 (S.1. 2006/1969), arts. 1(3), 7, Sch. para. 3(d)

C66 S. 43 modified (30.6.2008 for certain purposes, otherwise 1.1.2009) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.1. 2007/3510), arts.
1(2), 1(H3)

C67 S. 43 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

C68 S. 43(5)(6) excluded (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 54(1); S.I. 2001/3538, art. 2(1)

Commencement Information
I8 S. 43 wholly in force at 1.12.2001; s. 43 not in force at Royal Assent see s. 431(2); s. 43 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 43 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

Variation and cancellation of Part IV permission

44 Variation etc. at request of authorised person.

(1) The Authority may, on the application of an authorised person with a Part IV
permission, vary the permission by—
(a) adding a regulated activity to those for which it gives permission;
(b) removing a regulated activity from those for which it gives permission;
(c) varying the description of a regulated activity for which it gives permission;
(d) cancelling a requirement imposed under section 43; or
(e) wvarying such a requirement.

(2) The Authority may, on the application of an authorised person with a Part IV
permission, cancel the permission.

(3) The Authority may refuse an application under this section if it appears to it—
(a) that the interests of consumers, or potential consumers, would be adversely
affected if the application were to be granted; and
(b) that it is desirable in the interests of consumers, or potential consumers, for
the application to be refused.

(4) If, as a result of a variation of a Part IV permission under this section, there are
no longer any regulated activities for which the authorised person concerned has
permission, the Authority must, once it is satisfied that it is no longer necessary to
keep the permission in force, cancel it.

(5) The Authority’s power to vary a Part IV permission under this section extends to
including any provision in the permission as varied that could be included if a fresh
permission were being given in response to an application under section 40.
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Modifications etc. (not altering text)

C69 S. 44 modified (31.10.2001) by S.I. 2001/3374, art. 1, Sch. para. 3
S. 44 extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 46(3); S.I. 2001/3538, art. 2(1)
S. 44 extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 3, 4(1)(3), 8, 28(2) (with art. 23(2))
S. 44 amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
art. 2(1)

C70 Ss. 44, 45 (except s. 45(1)(b)) modified (temp. from 8.4.2002) by The Financial Services and Markets
Act 2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.1. 2002/704), art. 7

C71 S.44(1) modified (10.8.2004) by The Financial Conglomerates and Other Financial Groups
Regulations 2004 (S.1. 2004/1862), reg. 15

C72 S.44(1)(4)(5) modified (31.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(b), 5, Sch. para. 3

C73 S.44(1)(4)(5) modified (14.1.2005) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (General Insurance Intermediaries) Order 2004 (S.I. 2004/3351), arts. 1(2)(b), 5, Sch.
para.3

C74 S.44(1)(4)(5) modified (6.4.2007) by The Financial Services and Markets Act 2000 (Regulated
Activities) (Amendment) Order 2006 (S.I. 2006/1969), arts. 1(3), 7, Sch. para. 3(e)

C75 S.44(1)(4)(5) modified (30.6.2008 for certain purposes, otherwise 1.1.2009) by The Financial Services
and Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.I. 2007/3510), arts.
1(2), 1(H3)

C76 S.44(1)(4)(5) modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services
and Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2),
34, {Sch. paras. 1, 3}

Commencement Information
19 S. 44 wholly in force at 1.12.2001; s. 44 not in force at Royal Assent see s. 431(2); s. 44 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 44 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

45 Variation etc. on the Authority’s own initiative.

(1) The Authority may exercise its power under this section in relation to an authorised
person if it appears to it that—
(a) heis failing, or is likely to fail, to satisfy the threshold conditions;
(b) he has failed, during a period of at least 12 months, to carry on a regulated
activity for which he has a Part IV permission; or
(c) it is desirable to exercise that power in order to protect the interests
of consumers or potential consumers [***(whether of the services of the
authorised person or of the services of other authorised persons)].

(2) The Authority’s power under this section is the power to vary a Part IV permission in
any of the ways mentioned in section 44(1) or to cancel it.

[F*(2A) Without prejudice to the generality of subsections (1) and (2), the Authority may, in
relation to an authorised person who is an investment firm, exercise its power under
this section to cancel the Part IV permission of the firm if it appears to it that—

(a) the firm has failed, during a period of at least six months, to carry on a
regulated activity which is an investment service or activity for which it has
a Part IV permission;
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(b) the firm obtained the Part IV permission by making a false statement or by
other irregular means;

(c) the firm no longer satisfies the requirements for authorisation pursuant to
Chapter I of Title II of the markets in financial instruments directive, or
pursuant to or contained in any Community legislation made under that
Chapter, in relation to a regulated activity which is an investment service or
activity for which it has a Part IV permission; or

(d) the firm has seriously and systematically infringed the operating conditions
pursuant to Chapter II of Title II of the markets in financial instruments
directive, or pursuant to or contained in any Community legislation made
under that Chapter, in relation to a regulated activity which is an investment
service or activity for which it has a Part [V permission.

(2B) For the purposes of subsection (2A) a regulated activity is an investment service
or activity if it falls within the definition of “investment services and activities” in
section 417(1).]

(3) I, as a result of a variation of a Part IV permission under this section, there are
no longer any regulated activities for which the authorised person concerned has
permission, the Authority must, once it is satisfied that it is no longer necessary to
keep the permission in force, cancel it.

(4) The Authority’s power to vary a Part IV permission under this section extends to
including any provision in the permission as varied that could be included if a fresh
permission were being given in response to an application under section 40.

(5) The Authority’s power under this section is referred to in this Part as its own-initiative
power.

Textual Amendments
F14 Words in s. 45(1)(c) added (17.2.2009 for certain purposes and 21.2.2009 otherwise) by Banking Act
2009 (c. 1), ss. 248, 263(1) (with s. 247); S.I. 2009/296, arts. 2, 3, Sch. para. 9
F15 S.45(2A)(2B) inserted (1.4.2007 for certain purposes, otherwise 1.11.2007) by The Financial Services
and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.I. 2007/126), regs. 1(2),
3(5), Sch. 5 para. 4

Modifications etc. (not altering text)

C77 S. 45 amended (femp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
art. 2(1)
S. 45 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11

C78 Ss. 44, 45 (except s. 45(1)(b)) modified (temp. from 8.4.2002) by The Financial Services and Markets
Act 2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.1. 2002/704), art. 7

C79 S.45(1)(b) excluded (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I.
2001/3538, art. 2(1)

C80 S. 45(1)(b) modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services
and Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2),
34, Sch. paras. 1, 3

Commencement Information
110  S. 45 wholly in force at 1.12.2001; s. 45 not in force at Royal Assent see s. 431(2); s. 45 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 45 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)
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46 Variation of permission on acquisition of control.

(1) This section applies if it appears to the Authority that—
(a) aperson has acquired control over a UK authorised person who has a Part IV
permission; but
(b) there are no grounds for exercising its own-initiative power.

(2) If it appears to the Authority that the likely effect of the acquisition of control on the
authorised person, or on any of its activities, is uncertain the Authority may vary the
authorised person’s permission by—

(a) imposing a requirement of a kind that could be imposed under section 43 on
giving permission; or

(b) varying a requirement included in the authorised person’s permission under
that section.

(3) Any reference to a person having acquired control is to be read in accordance with
Part XII.

Modifications etc. (not altering text)

C81 S. 46 amended (femp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
art. 2(1)
S. 46 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11

C82 Ss.46,47,48, 49, 50, 51(2) modified (temp.) (8.4.2002) by The Financial Services and Markets Act
2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

C83 S. 46 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

Commencement Information
I11  S. 46 wholly in force at 1.12.2001; s. 46 not in force at Royal Assent see s. 431(2); s. 46 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 46 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

47 Exercise of power in support of overseas regulator.

(1) The Authority’s own-initiative power may be exercised in respect of an authorised
person at the request of, or for the purpose of assisting, a regulator who is—
(a) outside the United Kingdom; and
(b) ofa prescribed kind.

(2) Subsection (1) applies whether or not the Authority has powers which are exercisable
in relation to the authorised person by virtue of any provision of Part XIII.

(3) If a request to the Authority for the exercise of its own-initiative power has been made

by a regulator who is—

(a) outside the United Kingdom,

(b) ofaprescribed kind, and

(c) acting in pursuance of provisions of a prescribed kind,
the Authority must, in deciding whether or not to exercise that power in response to the
request, consider whether it is necessary to do so in order to comply with a Community
obligation.
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(4) In deciding in any case in which the Authority does not consider that the exercise of
its own-initiative power is necessary in order to comply with a Community obligation,
it may take into account in particular—

(a) whether in the country or territory of the regulator concerned, corresponding
assistance would be given to a United Kingdom regulatory authority;

(b) whether the case concerns the breach of a law, or other requirement, which
has no close parallel in the United Kingdom or involves the assertion of a
jurisdiction not recognised by the United Kingdom;

(c) the seriousness of the case and its importance to persons in the United
Kingdom;

(d) whether it is otherwise appropriate in the public interest to give the assistance
sought.

(5) The Authority may decide not to exercise its own-initiative power, in response to a
request, unless the regulator concerned undertakes to make such contribution towards
the cost of its exercise as the Authority considers appropriate.

(6) Subsection (5) does not apply if the Authority decides that it is necessary for it to
exercise its own-initiative power in order to comply with a Community obligation.

(7) In subsections (4) and (5) “request” means a request of a kind mentioned in
subsection (1).

Modifications etc. (not altering text)
C84 S. 47 amended (femp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
art. 2(1)
S. 47 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11
C85 Ss. 46,47, 48,49, 50, 51(2) modified (temp.) (8.4.2002) by The Financial Services and Markets Act
2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

Commencement Information
112 S. 47 wholly in force at 1.12.2001; s. 47 not in force at Royal Assent see s. 431(2); s. 47(1)(3) in force
for certain purposes at 25.2.2001 by S.I. 2001/516, art. 2(b), Sch. Pt. 2; s. 47 in force for specified
purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 47 in force in so far as not already in
force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

48 Prohibitions and restrictions.

(1) This section applies if the Authority—
(a) on giving a person a Part IV permission, imposes an assets requirement on
him; or
(b) varies an authorised person’s Part IV permission so as to alter an assets
requirement imposed on him or impose such a requirement on him.

(2) A person on whom an assets requirement is imposed is referred to in this section as
G‘A”‘
(3) “Assets requirement” means a requirement under section 43—

(a) prohibiting the disposal of, or other dealing with, any of A’s assets (whether in
the United Kingdom or elsewhere) or restricting such disposals or dealings; or
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(b) that all or any of A’s assets, or all or any assets belonging to consumers but
held by A or to his order, must be transferred to and held by a trustee approved
by the Authority.

(4) If the Authority—
(a) 1imposes a requirement of the kind mentioned in subsection (3)(a), and

(b) gives notice of the requirement to any institution with whom A keeps an
account,

the notice has the effects mentioned in subsection (5).

(5) Those effects are that—

(a) the institution does not act in breach of any contract with A if, having been
instructed by A (or on his behalf) to transfer any sum or otherwise make any
payment out of A’s account, it refuses to do so in the reasonably held belief that
complying with the instruction would be incompatible with the requirement;
and

(b) if the institution complies with such an instruction, it is liable to pay to the
Authority an amount equal to the amount transferred from, or otherwise paid
out of, A’s account in contravention of the requirement.

(6) If the Authority imposes a requirement of the kind mentioned in subsection (3)(b),
no assets held by a person as trustee in accordance with the requirement may, while
the requirement is in force, be released or dealt with except with the consent of the
Authority.

(7) If, while a requirement of the kind mentioned in subsection (3)(b) is in force, A creates
a charge over any assets of his held in accordance with the requirement, the charge is
(to the extent that it confers security over the assets) void against the liquidator and
any of A’s creditors.

(8) Assets held by a person as trustee (“T”) are to be taken to be held by T in accordance
with a requirement mentioned in subsection (3)(b) only if—
(a) A has given T written notice that those assets are to be held by T in accordance
with the requirement; or

(b) they are assets into which assets to which paragraph (a) applies have been
transposed by T on the instructions of A.

(9) A person who contravenes subsection (6) is guilty of an offence and liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

(10) “Charge” includes a mortgage (or in Scotland a security over property).

(11) Subsections (6) and (8) do not affect any equitable interest or remedy in favour of a
person who is a beneficiary of a trust as a result of a requirement of the kind mentioned
in subsection (3)(b).

Modifications etc. (not altering text)
C86 S. 48 amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
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S. 48 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11
C87 Ss. 46,47,48, 49, 50, 51(2) modified (temp.) (8.4.2002) by The Financial Services and Markets Act
2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.1. 2002/704), art. 7
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C88 S. 48 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

C89 S.48(3)(a) extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 48(2); S.I. 2001/3538, art. 2(1)

C90 S.48(4)-(11) applied (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 41(3); S.I. 2001/3538, art. 2(1)

C91 S. 48(4)-(7)(9)-(11) applied (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 34(2), 35(4); S.I. 2001/3538,
art. 2(1)

C92 S.48(4)(5) applied (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 48(2); S.I. 2001/3538, art. 2(1)

C93 S. 48(4)(b) extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 42(4), 48(4); S.I. 2001/3538, art.
2(1)

C94 S. 48(6) extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 36(5); S.I. 2001/3538, art. 2(1)

C95 S. 48(8) excluded (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 34(2), 35(4); S.I1. 2001/3538, art. 2(1)
S. 48(8) modified (1.12.2001) by S.I1. 2001/2636, arts. 1(2)(b), 41(5); S.I. 2001/3538, art. 2(1)

Connected persons

49 Persons connected with an applicant.

(1) In considering—
(a) an application for a Part IV permission, or
(b) whether to vary or cancel a Part IV permission,

the Authority may have regard to any person appearing to it to be, or likely to be, in a
relationship with the applicant or person given permission which is relevant.

(2) Before—

(a) giving permission in response to an application made by a person who is
connected with an EEA firm [*'(other than an EEA firm falling within
paragraph 5(e) of Schedule 3 (insurance and reinsurance intermediaries))], or

["(b) varying any permission given by the Authority to such a person, where the
effect of the variation is to grant permission for the purposes of a single market
directive other than the one for the purposes of which the existing permission
was granted,]

the Authority must consult the firm’s home state regulator.

[F"®(2A) But subsection (2) does not apply to the extent that the permission relates to—

(a) an insurance mediation activity (within the meaning given by paragraph 2(5)
of Schedule 6); or

(b) aregulated activity involving a regulated mortgage contract [*"°, a regulated
home reversion plan [**°, a regulated home purchase plan or a regulated sale
and rent back agreement]].]

(3) A person (“A”) is connected with an EEA firm if—
(a) A is a subsidiary undertaking of the firm; or
(b) A is a subsidiary undertaking of a parent undertaking of the firm.
[*'(4) In subsection (2A)(b) “regulated mortgage contract”, “regulated home reversion

EE Y3

plan”, “regulated home purchase plan” and “regulated sale and rent back agreement”
shall be construed in accordance with—

(a) section 22;
(b) any relevant order under that section; and
(¢) Schedule 2.]
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Textual Amendments

F16 Words in s. 49(2)(a) inserted (31.10.2004 for certain purposes, otherwise 14.1.2005) by The Financial
Services and Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2003 (S.1.
2003/1476), art. 20(2)

F17 S.49(2)(b) substituted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act
2000) Order 2007 (S.I. 2007/1973), art. 4

F18 S.49(2A) inserted by S.1. 2001/1544, art. 97 (as inserted (15.7.2004) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2004 (S.1. 2004/1610), art. 3)

F19 Words in s. 49(2A)(b) inserted (6.11.2006 for certain purposes, otherwise 6.4.2007) by The Financial
Services and Markets Act 2000 (Regulated Activities) (Amendment) (No.2) Order 2006 (S.1.
2006/2383), arts. 1(2), 28 (with arts. 36-39)

F20 Words in s. 49(2A)(b) substituted (1.7.2009 for certain purposes, otherwise 30.6.2010) by The
Financial Services and Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.I.
2009/1342), arts. 1(2), 25(a)

F21 S.49(4) inserted (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 25(b)

Modifications etc. (not altering text)

C96 Ss. 46,47, 48,49, 50, 51(2) modified (temp.) (8.4.2002) by The Financial Services and Markets Act
2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

C97 S.49(1) applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

C98 S.49(2) excluded (10.8.2004) by The Financial Conglomerates and Other Financial Groups
Regulations 2004 (S.I. 2004/1862), reg. 3(2)

Additional permissions

50 Authority’s duty to consider other permissions etc.

(1) “Additional Part IV permission” means a Part IV permission which is in force in
relation to an EEA firm, a Treaty firm or a person authorised as a result of paragraph
1(1) of Schedule 5.

(2) If the Authority is considering whether, and if so how, to exercise its own-initiative
power under this Part in relation to an additional Part IV permission, it must take into
account—

(a) the home State authorisation of the authorised person concerned;
(b) any relevant directive; and
(c) relevant provisions of the Treaty.

Modifications etc. (not altering text)
C99 S. 50 amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
art. 2(1)
S. 50 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11
C100 Ss. 46,47, 48, 49, 50, 51(2) modified (temp.) (8.4.2002) by The Financial Services and Markets Act
2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7
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51

Procedure

Applications under this Part.

(1) An application for a Part IV permission must—

(a) contain a statement of the regulated activity or regulated activities which the
applicant proposes to carry on and for which he wishes to have permission;
and

(b) give the address of a place in the United Kingdom for service on the applicant
of any notice or other document which is required or authorised to be served
on him under this Act.

(2) An application for the variation of a Part IV permission must contain a statement—
(a) ofthe desired variation; and

(b) of the regulated activity or regulated activities which the applicant proposes
to carry on if his permission is varied.

(3) Any application under this Part must—
(a) be made in such manner as the Authority may direct; and

(b) contain, or be accompanied by, such other information as the Authority may
reasonably require.

(4) At any time after receiving an application and before determining it, the Authority
may require the applicant to provide it with such further information as it reasonably
considers necessary to enable it to determine the application.

(5) Different directions may be given, and different requirements imposed, in relation to
different applications or categories of application.

(6) The Authority may require an applicant to provide information which he is required to
provide under this section in such form, or to verify it in such a way, as the Authority
may direct.

Modifications etc. (not altering text)

C101 S. 51 (except s. 51(1)) applied (with modifications) (31.12.2011) by The Financial Services and

Markets Act 2000 (Permissions, Transitional Provisions and Consequential Amendments) (Northern
Ireland Credit Unions) Order 2011 (S.I. 2011/2832), art. 8

C102 S. 51(1)(b) applied (27.4.2002) by The Financial Services and Markets Act 2000 (Regulated

Activities) Order 2001 (S.1. 2001/544), art. 9D(a) (as inserted by The Financial Services and Markets
Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C103 Ss. 46,47, 48, 49, 50, 51(2) modified (temp.) (8.4.2002) by The Financial Services and Markets Act

2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.1. 2002/704), art. 7

C104 S. 51(3)-(6) applied (27.4.2002) by The Financial Services and Markets Act 2000 (Regulated

Activities) Order 2001 (S.1. 2001/544), art. 9D(a) (as inserted by The Financial Services and Markets
Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C105 S. 51(4) extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 26(6) (with art. 23(2))
C106 S. 51(3)-(6) applied (27.4.2002) by The Financial Services and Markets Act 2000 (Regulated

Activities) Order 2001 (S.1. 2001/544), art. 9D(a) (as inserted by The Financial Services and Markets
Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C107 S. 51(3)-(6) applied (27.4.2002) by The Financial Services and Markets Act 2000 (Regulated

Activities) Order 2001 (S.1. 2001/544), art. 9D(a) (as inserted by The Financial Services and Markets
Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)
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C108 S. 51(3)-(6) applied (27.4.2002) by The Financial Services and Markets Act 2000 (Regulated
Activities) Order 2001 (S.I. 2001/544), art. 9D(a) (as inserted by The Financial Services and Markets
Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

Commencement Information
I13  S. 51 wholly in force at 3.9.2001; s. 51 not in force at Royal Assent see s. 431(2); s. 51(3) in force
for specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 51 in force at 3.9.2001 by S.I.
2001/2632, art. 2(2), Sch. Pt. 2

52 Determination of applications.

(1) An application under this Part must be determined by the Authority before the end of
the period of six months beginning with the date on which it received the completed
application.

(2) The Authority may determine an incomplete application if it considers it appropriate
to do so; and it must in any event determine such an application within twelve months
beginning with the date on which it received the application.

(3) The applicant may withdraw his application, by giving the Authority written notice,
at any time before the Authority determines it.

(4) If the Authority grants an application for, or for variation of, a Part [V permission, it
must give the applicant written notice.

(5) The notice must state the date from which the permission, or the variation, has effect.

(6) If the Authority proposes—
(a) to give a Part IV permission but to exercise its power under section 42(7)(a)
or (b) or 43(1), or
(b) to vary a Part IV permission on the application of an authorised person but to
exercise its power under any of those provisions (as a result of section 44(5)),

it must give the applicant a warning notice.

(7) If the Authority proposes to refuse an application made under this Part, it must (unless
subsection (8) applies) give the applicant a warning notice.

(8) This subsection applies if it appears to the Authority that—
(a) the applicant is an EEA firm; and

(b) the application is made with a view to carrying on a regulated activity in a
manner in which the applicant is, or would be, entitled to carry on that activity
in the exercise of an EEA right whether through a United Kingdom branch or
by providing services in the United Kingdom.

(9) If the Authority decides—
(a) to give a Part IV permission but to exercise its power under section 42(7)(a)
or (b) or 43(1),
(b) to vary a Part IV permission on the application of an authorised person but to
exercise its power under any of those provisions (as a result of section 44(5)),
or

(c) to refuse an application under this Part,
it must give the applicant a decision notice.
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Modifications etc. (not altering text)
C109 S. 52 amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,

53

C110

Cin

C112

C113

C114

C115

Cl116

C117
C118

C119

art. 2(1)

S. 52 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11

S. 52 extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 9 (with art. 23(2))

Ss. 52, 53, 54, 55 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000
(Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

S. 52 (except subsections (6)(8)(9)(a)(b)) applied (27.4.2002) by The Financial Services and Markets
Act 2000 (Regulated Activities) Order 2001 (S.I. 2001/544), art. 9D(b) (as inserted by The Financial
Services and Markets Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.I. 2002/682), arts.
1(2),4)

S. 52 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

S. 52 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

S. 52(1)(2) modified (1.12.2001) by S.I. 2001/3592, arts. 1(2), 26(6) (with art. 23(2))

S. 52(1) excluded (1.1.2004) by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) (No. 1) Order 2003 (S.1. 2003/1475), arts. 1(2), 27(2)

S. 52(1) excluded (1.1.2004) by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) (No. 2) Order 2003 (S.1. 2003/1476), arts. 1(2), 23(2), 25(2)

S. 52(2) restricted (1.12.2001) by S.I. 2001/3592, arts. 1(2), 26(4)(5) (with art. 23(2))

S. 52(9) excluded (1.12.2001) by S.1. 2001/3592, arts. 1(2), 110(2), 115(2), 122(2), 129 (with art.
23(2))

S. 52(9)(c) extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 5(3)(4) (with art. 23(2))

Exercise of own-initiative power: procedure.

(1) This section applies to an exercise of the Authority’s own-initiative power to vary an

authorised person’s Part [V permission.

(2) A variation takes effect—

(a) immediately, if the notice given under subsection (4) states that that is the case;
(b) on such date as may be specified in the notice; or

(c) ifno date is specified in the notice, when the matter to which the notice relates
is no longer open to review.

(3) A variation may be expressed to take effect immediately (or on a specified date)

only if the Authority, having regard to the ground on which it is exercising its own-
initiative power, reasonably considers that it is necessary for the variation to take effect
immediately (or on that date).

(4) If the Authority proposes to vary the Part IV permission, or varies it with immediate

effect, it must give the authorised person written notice.

(5) The notice must—

(a) give details of the variation;

(b) state the Authority’s reasons for the variation and for its determination as to
when the variation takes effect;
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(c) inform the authorised person that he may make representations to the
Authority within such period as may be specified in the notice (whether or not
he has referred the matter to the Tribunal);

(d) inform him of when the variation takes effect; and
(¢) inform him of his right to refer the matter to the Tribunal.

(6) The Authority may extend the period allowed under the notice for making
representations.

(7) If, having considered any representations made by the authorised person, the Authority
decides—

(a) to vary the permission in the way proposed, or
(b) if the permission has been varied, not to rescind the variation,
it must give him written notice.

(8) If, having considered any representations made by the authorised person, the Authority
decides—

(a) not to vary the permission in the way proposed,
(b) to vary the permission in a different way, or
(c) torescind a variation which has effect,

it must give him written notice.

(9) A notice given under subsection (7) must inform the authorised person of his right to
refer the matter to the Tribunal.

(10) A notice under subsection (8)(b) must comply with subsection (5).

(11) If a notice informs a person of his right to refer a matter to the Tribunal, it must give
an indication of the procedure on such a reference.

(12) For the purposes of subsection (2)(c), whether a matter is open to review is to be
determined in accordance with section 391(8).

Modifications etc. (not altering text)

C120 S. 53 amended (femp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,

art. 2(1)

S. 53 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11

S. 53 excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 61(1), 110(1), 115(1), 122(1), 129 (with art.
23(2))

C121 Ss. 52, 53, 54, 55 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000
(Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

C122 S. 53 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

C123 S. 53 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

C124 S. 53(2)(c) excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 15(3), 18(5), 29(5) (with art. 23(2))

C125 S. 53(4) extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 10, 14, 18(1)(a), 29, 30-34 (with art.
23(2))

S. 53(4) modified (1.12.2001) by S.I1. 2001/3592, arts. 1(2), 72(2) (with art. 23(2))

C126 S. 53(8) extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 16(1) (with art. 23(2))
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Commencement Information
I14 S. 53 wholly in force at 1.12.2001; s. 53 not in force at Royal Assent see s. 431(2); s. 53 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 53 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

54 Cancellation of Part IV permission: procedure.

(1) If the Authority proposes to cancel an authorised person’s Part IV permission
otherwise than at his request, it must give him a warning notice.

(2) If the Authority decides to cancel an authorised person’s Part IV permission otherwise
than at his request, it must give him a decision notice.

Modifications etc. (not altering text)

C127 S. 54 amended (femp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,

art. 2(1)

S. 54 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11

S. 54 excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 61(1), 110(1), 115(1), 122(1), 129 (with art.
23(2))

C128 Ss. 52, 53, 54, 55 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000
(Permission and Applications) (Credit Unions etc.) Order 2002 (S.1. 2002/704), art. 7

C129 S. 54 applied (with modifications) (27.4.2002) by The Financial Services and Markets Act 2000
(Regulated Activities) Order 2001 (S.1. 2001/544), art. 9E(3) (as inserted by The Financial Services
and Markets Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C130 S. 54 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

C131 S. 54 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.I. 2011/2832), art. 8

C132 S. 54(2) modified (1.12.2001) by S.I. 2001/3592, arts. 1(2), 71(2) (with art. 23(2))

Commencement Information
I15 S. 54 wholly in force at 1.12.2001; s. 54 not in force at Royal Assent see s. 431(2); s. 54 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 54 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

References to the Tribunal

55 Right to refer matters to the Tribunal.

(1) An applicant who is aggrieved by the determination of an application made under this
Part may refer the matter to the Tribunal.

(2) An authorised person who is aggrieved by the exercise of the Authority’s own-
initiative power may refer the matter to the Tribunal.
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Modifications etc. (not altering text)

C133 S. 55 amended (femp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
art. 2(1)

S. 55 modified (17.8.2001 for certain purposes otherwise 1.12.2001) by 1992 c. 40, s. 85(4C) (as
inserted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.I. 2001/2617, arts. 2(b), 13(1), Sch.
5 Pt. I para. 95 (with art. 13(3), Sch. 5)); S.I. 2001/3538, art. 2(1)

S. 55 modified (17.8.2001 for certain purposes otherwise 1.12.2001) by 1986 c. 53, s. 93(6B) (as
substituted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.1. 2001/2617, arts. 2(b), 13(1),
Sch. 5 Pt. IT para. 177(d) (with art. 13(3), Sch. 5)); S.I. 2001/3538, art. 2(1)

S. 55 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11

S. 55 excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 61(1), 110(1), 115(1), 122(1), 129 (with art.
23(2)

C134 Ss. 52, 53, 54, 55 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000
(Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

C135 S. 55 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

C136 S. 55 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

C137 S. 55(1) applied (27.4.2002) by The Financial Services and Markets Act 2000 (Regulated Activities)
Order 2001 (S.1. 2001/544), art. 9D(c) (as inserted by The Financial Services and Markets Act 2000
(Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C138 S. 55(2) applied (with modifications) (27.4.2002) by The Financial Services and Markets Act 2000
(Regulated Activities) Order 2001 (S.I. 2001/544), art. 9E(3) (as inserted by The Financial Services
and Markets Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

PART V

PERFORMANCE OF REGULATED ACTIVITIES

Modifications etc. (not altering text)
C139 Pt. V (ss. 56-71) modified (1.12.2001) by S.I. 2001/3592, arts. 1(2), 114(3)(a), 128(3)(a) (with art.
23(2))

Prohibition orders

56 Prohibition orders.

(1) Subsection (2) applies if it appears to the Authority that an individual is not a fit and
proper person to perform functions in relation to a regulated activity carried on by an
authorised person.

(2) The Authority may make an order (“a prohibition order”) prohibiting the individual
from performing a specified function, any function falling within a specified
description or any function.

(3) A prohibition order may relate to—
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(a) aspecified regulated activity, any regulated activity falling within a specified
description or all regulated activities;

(b) authorised persons generally or any person within a specified class of
authorised person.

(4) An individual who performs or agrees to perform a function in breach of a prohibition
order is guilty of an offence and liable on summary conviction to a fine not exceeding
level 5 on the standard scale.

(5) In proceedings for an offence under subsection (4) it is a defence for the accused to
show that he took all reasonable precautions and exercised all due diligence to avoid
committing the offence.

(6) An authorised person must take reasonable care to ensure that no function of his, in
relation to the carrying on of a regulated activity, is performed by a person who is
prohibited from performing that function by a prohibition order.

(7) The Authority may, on the application of the individual named in a prohibition order,
vary or revoke it.

(8) This section applies to the performance of functions in relation to a regulated activity
carried on by—

(a) aperson who is an exempt person in relation to that activity, and

(b) a person to whom, as a result of Part XX, the general prohibition does not
apply in relation to that activity,

as it applies to the performance of functions in relation to a regulated activity carried
on by an authorised person.

(9) “Specified” means specified in the prohibition order.

Modifications etc. (not altering text)

C140 S. 56 amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,
art. 2(1)
S. 56 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11
S. 56 extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 79(1); S.I. 2001/3538, art. 2(1)

C141 Ss. 56, 60 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000 (Permission
and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

C142 Ss. 56-58 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

C143 S. 56(7) extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 55(5) (with art. 23(2))

C144 S. 56(8) amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(4); S.I.
2001/3538, art. 2(1)

Commencement Information
I16  S. 56 wholly in force at 1.12.2001; s. 56 not in force at Royal Assent see s. 431(2); s. 56 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 56 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)
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57 Prohibition orders: procedure and right to refer to Tribunal.

(1) If the Authority proposes to make a prohibition order it must give the individual
concerned a warning notice.

(2) The warning notice must set out the terms of the prohibition.

(3) If the Authority decides to make a prohibition order it must give the individual
concerned a decision notice.

(4) The decision notice must—
(a) name the individual to whom the prohibition order applies;
(b) set out the terms of the order; and
(c) be given to the individual named in the order.

(5) A person against whom a decision to make a prohibition order is made may refer the
matter to the Tribunal.

Modifications etc. (not altering text)

C145 S. 57 excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 110(3) (with art. 23(2))

C146 Ss. 56-58 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

C147 S. 57(1) extended (1.12.2001) by S.1. 2001/3592, arts. 1(2), 55(1) (with art. 23(2))

Commencement Information
117 S. 57 wholly in force at 1.12.2001; s. 57 not in force at Royal Assent see s. 431(2); s. 57 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 57 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

58 Applications relating to prohibitions: procedure and right to refer to Tribunal.

(1) This section applies to an application for the variation or revocation of a prohibition
order.

(2) If the Authority decides to grant the application, it must give the applicant written
notice of its decision.

(3) If the Authority proposes to refuse the application, it must give the applicant a warning
notice.

(4) If the Authority decides to refuse the application, it must give the applicant a decision
notice.

(5) If the Authority gives the applicant a decision notice, he may refer the matter to the
Tribunal.

Modifications etc. (not altering text)
C148 S. 58 excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 110(3) (with art. 23(2))
C149 Ss. 56-58 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.I. 2011/2832), art. 8
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Commencement Information

59

I18 S. 58 wholly in force at 1.12.2001; s. 58 not in force at Royal Assent see s. 431(2); s. 58 in force for

specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 58 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

Approval

Approval for particular arrangements.

(1) An authorised person (“A”) must take reasonable care to ensure that no person
performs a controlled function under an arrangement entered into by A in relation
to the carrying on by A of a regulated activity, unless the Authority approves the
performance by that person of the controlled function to which the arrangement relates.

(2) An authorised person (“A”) must take reasonable care to ensure that no person
performs a controlled function under an arrangement entered into by a contractor of A
inrelation to the carrying on by A of a regulated activity, unless the Authority approves
the performance by that person of the controlled function to which the arrangement
relates.

(3) “Controlled function” means a function of a description specified in rules.

(4) The Authority may specify a description of function under subsection (3) only if, in
relation to the carrying on of a regulated activity by an authorised person, it is satisfied
that the first, second or third condition is met.

(5) The first condition is that the function is likely to enable the person responsible for
its performance to exercise a significant influence on the conduct of the authorised
person’s affairs, so far as relating to the regulated activity.

(6) The second condition is that the function will involve the person performing it in
dealing with customers of the authorised person in a manner substantially connected
with the carrying on of the regulated activity.

(7) The third condition is that the function will involve the person performing it in
dealing with property of customers of the authorised person in a manner substantially
connected with the carrying on of the regulated activity.

(8) Neither subsection (1) nor subsection (2) applies to an arrangement which allows a
person to perform a function if the question of whether he is a fit and proper person
to perform the function is reserved under any of the single market directives to an
authority in a country or territory outside the United Kingdom.

(9) In determining whether the first condition is met, the Authority may take into account
the likely consequences of a failure to discharge that function properly.

(10) “Arrangement”—
(a) means any kind of arrangement for the performance of a function of A which
is entered into by A or any contractor of his with another person; and
(b) includes, in particular, that other person’s appointment to an office, his
becoming a partner or his employment (whether under a contract of service
or otherwise).
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(11) “Customer”, in relation to an authorised person, means a person who is using, or who is

or may be contemplating using, any of the services provided by the authorised person.

Modifications etc. (not altering text)

C150 S. 59 extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 74(2), 76(2); S.I. 2001/3538, art. 2(1)

S. 59 extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 49(1) (with art. 23(2))

C151 S. 59 modified (29.9.2008 at 8.00 a.m.) by The Bradford & Bingley plc Transfer of Securities and

Property etc. Order 2008 (S.1. 2008/2546), art. 15(1)

C152 S. 59 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and

Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

C153 S. 59 modified (1.1.2010) by The Northern Rock plc Transfer Order 2009 (S.1. 2009/3226), arts. 1(2)

(b), 10

C154 S. 59(1) extended (1.12.2001) by S.I. 2001/2636, arts. 1(2)(b), 75(2); S.I. 2001/3538, art. 2(1)

Commencement Information

60

119 S. 59 wholly in force at 1.12.2001; s. 59 not in force at Royal Assent see s. 431(2); s. 59 in force for

specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 59 in force for specified purposes
at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 59 in force in so far as not already in force at
1.12.2001 by S.I. 2001/3538, art. 2(1)

Applications for approval.

(1) An application for the Authority’s approval under section 59 may be made by the
authorised person concerned.

(2) The application must—
(a) be made in such manner as the Authority may direct; and

(b) contain, or be accompanied by, such information as the Authority may
reasonably require.

(3) At any time after receiving the application and before determining it, the Authority
may require the applicant to provide it with such further information as it reasonably
considers necessary to enable it to determine the application.

(4) The Authority may require an applicant to present information which he is required
to give under this section in such form, or to verify it in such a way, as the Authority
may direct.

(5) Different directions may be given, and different requirements imposed, in relation to
different applications or categories of application.

(6) “The authorised person concerned” includes a person who has applied for permission
under Part IV and will be the authorised person concerned if permission is given.

Modifications etc. (not altering text)

C155 S. 60 amended (temp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I. 2001/3538,

art. 2(1)
S. 60 modified (temp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11
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S. 60: “the authorised person concerned” extended (1.12.2001) by S.I. 2001/2511, regs. 1(1), 10; S.I.
2001/3538, art. 2(1)
S. 60 extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 50(1), 51(1), 53(1) (with art. 23(2))

C156 Ss. 56, 60 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000 (Permission
and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 7

C157 S. 60 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

C158 Ss. 60-63 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 8

C159 S. 60(3) extended (1.12.2001) by S.I. 2001/3592, arts. 1(2), 50(5) (with art. 23(2))

Commencement Information
120  S. 60 wholly in force at 1.12.2001; s. 60 not in force at Royal Assent see s. 431(2); s. 60(2)(4) in force
for specified purposes at 18.6.2001 by S.1. 2001/1820, art. 2, Sch.; s. 60 in force for specified purposes
at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 60 in force in so far as not already in force at
1.12.2001 by S.I. 2001/3538, art. 2(1)

61 Determination of applications.

(1) The Authority may grant an application made under section 60 only if it is satisfied
that the person in respect of whom the application is made (“the candidate™) is a fit
and proper person to perform the function to which the application relates.

(2) In deciding that question, the Authority may have regard (among other things) to
whether the candidate, or any person who may perform a function on his behalf—

(a) has obtained a qualification,
(b) has undergone, or is undergoing, training, or
(c) possesses a level of competence,

required by general rules in relation to persons performing functions of the kind to
which the application relates.

(3) The Authority must, before the end of the period of three months beginning with
the date on which it receives an application made under section 60 (“the period for
consideration”), determine whether—

(a) to grant the application; or
(b) to give a warning notice under section 62(2).

(4) If the Authority imposes a requirement under section 60(3), the period for
consideration stops running on the day on which the requirement is imposed but starts
running again—

(a) onthe day on which the required information is received by the Authority; or
(b) if the information is not provided on a single day, on the last of the days on
which it is received by the Authority.

(5) A person who makes an application under section 60 may withdraw his application
by giving written notice to the Authority at any time before the Authority determines
it, but only with the consent of—

(a) the candidate; and

(b) the person by whom the candidate is to be retained to perform the function
concerned, if not the applicant.
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Modifications etc. (not altering text)

C160 S. 61 modified (1.7.2009 for certain purposes, otherwise 30.6.2010) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) Order 2009 (S.1. 2009/1342), arts. 1(2), 34,
{Sch. paras. 1, 3}

C161 Ss. 60-63 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
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Commencement Information
I21  S. 61 wholly in force at 1.12.2001; s. 61 not in force at Royal Assent see s. 431(2); s. 61 in force for
specified purposes at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2; s. 61 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

62 Applications for approval: procedure and right to refer to Tribunal.

(1) If the Authority decides to grant an application made under section 60 (“‘an
application”), it must give written notice of its decision to each of the interested parties.

(2) If the Authority proposes to refuse an application, it must give a warning notice to
each of the interested parties.

(3) If the Authority decides to refuse an application, it must give a decision notice to each
of the interested parties.

(4) If the Authority decides to refuse an application, each of the interested parties may
refer the matter to the Tribunal.

(5) “The interested parties”, in relation to an application, are—
(a) the applicant;
(b) the person in respect of whom the application is made (“A”); and
(c) the person by whom A’s services are to be retained, if not the applicant.

Modifications etc. (not altering text)
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63 Withdrawal of approval.

(1) The Authority may withdraw an approval given under section 59 if it considers that
the person in respect of whom it was given is not a fit and proper person to perform
the function to which the approval relates.

(2) When considering whether to withdraw its approval, the Authority may take into
account any matter which it could take into account if it were considering an
application made under section 60 in respect of the performance of the function to
which the approval relates.

(3) If the Authority proposes to withdraw its approval, it must give each of the interested
parties a warning notice.

(4) If the Authority decides to withdraw its approval, it must give each of the interested
parties a decision notice.

(5) If the Authority decides to withdraw its approval, each of the interested parties may
refer the matter to the Tribunal.

(6) “The interested parties”, in relation to an approval, are—
(a) the person on whose application it was given (“A”);
(b) the person in respect of whom it was given (“B”); and
(c) the person by whom B’s services are retained, if not A.
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VALID FROM 08/06/2010

[#Performance of controlled functions without approval

Textual Amendments
F22 Ss. 63A-63D and preceding cross-heading inserted (8.6.2010) by Financial Services Act 2010
(c. 28), ss. 11, 26(2)(b)

63A Power to impose penalties

(1) If the Authority is satisfied that—
(a) a person (“P”) has at any time performed a controlled function without
approval, and
(b) at that time P knew, or could reasonably be expected to have known, that P
was performing a controlled function without approval,

it may impose a penalty on P of such amount as it considers appropriate.

(2) For the purposes of this section P performs a controlled function without approval
at any time if at that time—
(a) P performs a controlled function under an arrangement entered into by an
authorised person (“A”), or by a contractor of A, in relation to the carrying
on by A of a regulated activity; and

(b) the performance by P of the function was not approved under section 59.

(3) The Authority may not impose a penalty under this section after the end of the
limitation period unless, before the end of that period, it has given a warning notice
to the person concerned under section 63B(1).

(4) “The limitation period” means the period of three years beginning with the first day
on which the Authority knew that the person concerned had performed a controlled
function without approval.

(5) For this purpose the Authority is to be treated as knowing that a person has performed
a controlled function without approval if it has information from which that can
reasonably be inferred.

(6) Any expression which is used both in this section and section 59 has the same
meaning in this section as in that section.

63B Procedure and right to refer to Tribunal

(1) If the Authority proposes to impose a penalty on a person under section 63A, it must
give the person a warning notice.

(2) A warning notice must state the amount of the penalty.

(3) If the Authority decides to impose a penalty on a person under section 63A, it must
give the person a decision notice.

(4) A decision notice must state the amount of the penalty.
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(5) If the Authority decides to impose a penalty on a person under section 63A, the
person may refer the matter to the Tribunal.

63C Statement of policy

(1) The Authority must prepare and issue a statement of its policy with respect to—
(a) the imposition of penalties under section 63A; and
(b) the amount of penalties under that section.

(2) The Authority's policy in determining whether a penalty should be imposed, and
what the amount of a penalty should be, must include having regard to—

(a) the conduct of the person on whom the penalty is to be imposed;

(b) the extent to which the person could reasonably be expected to have known
that a controlled function was performed without approval;

(c) the length of the period during which the person performed a controlled
function without approval; and

(d) whether the person on whom the penalty is to be imposed is an individual.

(3) The Authority's policy in determining whether a penalty should be imposed on a
person must also include having regard to the appropriateness of taking action against
the person instead of, or in addition to, taking action against an authorised person.

(4) A statement issued under this section must include an indication of the circumstances
in which the Authority would expect to be satisfied that a person could reasonably
be expected to have known that the person was performing a controlled function
without approval.

(5) The Authority may at any time alter or replace a statement issued under this section.

(6) If a statement issued under this section is altered or replaced, the Authority must
issue the altered or replaced statement.

(7) The Authority must, without delay, give the Treasury a copy of any statement which
it publishes under this section.

(8) A statement issued under this section must be published by the Authority in the way
appearing to the Authority to be best calculated to bring it to the attention of the
public.

(9) The Authority may charge a reasonable fee for providing a person with a copy of
the statement.

(10) In exercising, or deciding whether to exercise, its power under section 63A in the
case of any particular person, the Authority must have regard to any statement of
policy published under this section and in force at a time when the person concerned
performed a controlled function without approval.

63D Statement of policy: procedure

(1) Before issuing a statement under section 63C, the Authority must publish a draft of
the proposed statement in the way appearing to the Authority to be best calculated
to bring it to the attention of the public.
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(2) The draft must be accompanied by notice that representations about the proposal may
be made to the Authority within a specified time.

(3) Before issuing the proposed statement, the Authority must have regard to any
representations made to it in accordance with subsection (2).

(4) If the Authority issues the proposed statement it must publish an account, in general
terms, of—

(a) the representations made to it in accordance with subsection (2); and
(b) its response to them.

(5) If the statement differs from the draft published under subsection (1) in a way which
is, in the opinion of the Authority, significant, the Authority must (in addition to
complying with subsection (4)) publish details of the difference.

(6) The Authority may charge a reasonable fee for providing a person with a copy of a
draft published under subsection (1).

(7) This section also applies to a proposal to alter or replace a statement. ]

64

Conduct

Conduct: statements and codes.

(1) The Authority may issue statements of principle with respect to the conduct expected
of approved persons.

(2) If the Authority issues a statement of principle under subsection (1), it must also issue
a code of practice for the purpose of helping to determine whether or not a person’s
conduct complies with the statement of principle.

(3) A code issued under subsection (2) may specify—

(a) descriptions of conduct which, in the opinion of the Authority, comply with
a statement of principle;

(b) descriptions of conduct which, in the opinion of the Authority, do not comply
with a statement of principle;

(c) factors which, in the opinion of the Authority, are to be taken into account
in determining whether or not a person’s conduct complies with a statement
of principle.

(4) The Authority may at any time alter or replace a statement or code issued under this
section.

(5) If a statement or code is altered or replaced, the altered or replacement statement or
code must be issued by the Authority.

(6) A statement or code issued under this section must be published by the Authority in
the way appearing to the Authority to be best calculated to bring it to the attention
of the public.

(7) A code published under this section and in force at the time when any particular
conduct takes place may be relied on so far as it tends to establish whether or not that
conduct complies with a statement of principle.
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(8) Failure to comply with a statement of principle under this section does not of'itself give
rise to any right of action by persons affected or affect the validity of any transaction.

(9) A person is not to be taken to have failed to comply with a statement of principle if
he shows that, at the time of the alleged failure, it or its associated code of practice
had not been published.

(10) The Authority must, without delay, give the Treasury a copy of any statement or code
which it publishes under this section.

(11) The power under this section to issue statements of principle and codes of practice—

(a) includes power to make different provision in relation to persons, cases or
circumstances of different descriptions; and

(b) is to be treated for the purposes of section 2(4)(a) as part of the Authority’s
rule-making functions.

(12) The Authority may charge a reasonable fee for providing a person with a copy of a
statement or code published under this section.

(13) “Approved person” means a person in relation to whom the Authority has given its
approval under section 59.

65 Statements and codes: procedure.

(1) Before issuing a statement or code under section 64, the Authority must publish a
draft of it in the way appearing to the Authority to be best calculated to bring it to the
attention of the public.

(2) The draft must be accompanied by —
(a) acost benefit analysis; and

(b) notice that representations about the proposal may be made to the Authority
within a specified time.

(3) Before issuing the proposed statement or code, the Authority must have regard to any
representations made to it in accordance with subsection (2)(b).

(4) If the Authority issues the proposed statement or code it must publish an account, in
general terms, of—

(a) the representations made to it in accordance with subsection (2)(b); and
(b) its response to them.

(5) If the statement or code differs from the draft published under subsection (1) in a way
which is, in the opinion of the Authority, significant—

(a) the Authority must (in addition to complying with subsection (4)) publish
details of the difference; and

(b) those details must be accompanied by a cost benefit analysis.

(6) Neither subsection (2)(a) nor subsection (5)(b) applies if the Authority considers—
(a) that, making the appropriate comparison, there will be no increase in costs; or

(b) that, making that comparison, there will be an increase in costs but the increase
will be of minimal significance.

(7) Subsections (1) to (6) do not apply if the Authority considers that the delay involved
in complying with them would prejudice the interests of consumers.
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(8) A statement or code must state that it is issued under section 64.

(9) The Authority may charge a reasonable fee for providing a copy of a draft published
under subsection (1).

(10) This section also applies to a proposal to alter or replace a statement or code.

(11) “Cost benefit analysis” means an estimate of the costs together with an analysis of the
benefits that will arise—

(a) if the proposed statement or code is issued; or
(b) if subsection (5)(b) applies, from the statement or code that has been issued.

(12) “The appropriate comparison” means—
(a) in relation to subsection (2)(a), a comparison between the overall position if
the statement or code is issued and the overall position if it is not issued;
(b) in relation to subsection (5)(b), a comparison between the overall position
after the issuing of the statement or code and the overall position before it
was issued.

Modifications etc. (not altering text)
C173 S. 65 excluded (29.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(a), 4(2)
C174 S. 65 excluded (30.6.2008 for certain purposes, otherwise 1.1.2009) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.1. 2007/3510), arts.
1(2), 6(2)

66 Disciplinary powers.

(1) The Authority may take action against a person under this section if—
(a) it appears to the Authority that he is guilty of misconduct; and

(b) the Authority is satisfied that it is appropriate in all the circumstances to take
action against him.

(2) A person is guilty of misconduct if, while an approved person—
(a) he has failed to comply with a statement of principle issued under section 64;
or
(b) he has been knowingly concerned in a contravention by the relevant
authorised person of a requirement imposed on that authorised person by or
under this Act [*?or by any directly applicable Community regulation made
under the markets in financial instruments directive].

3) If the Authority is entitled to take action under this section against a person, it may—
y g p y
(a) impose a penalty on him of such amount as it considers appropriate; or
(b) publish a statement of his misconduct.

(4) The Authority may not take action under this section after the end of the period of two
years beginning with the first day on which the Authority knew of the misconduct,
unless proceedings in respect of it against the person concerned were begun before
the end of that period.

(5) For the purposes of subsection (4)—
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(a) the Authority is to be treated as knowing of misconduct if it has information
from which the misconduct can reasonably be inferred; and

(b) proceedings against a person in respect of misconduct are to be treated as
begun when a warning notice is given to him under section 67(1).

(6) “Approved person” has the same meaning as in section 64.

(7) “Relevant authorised person”, in relation to an approved person, means the person on
whose application approval under section 59 was given.

Textual Amendments
F23 Words in s. 66(2)(b) inserted (1.4.2007 for certain purposes, otherwise 1.11.2007) by The Financial
Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1. 2007/126),
regs. 1(2), 3(5), Sch. 5 para. 5

Modifications etc. (not altering text)

C175 S. 66 modified (1.12.2001) by S.I. 2001/2657, arts. 1(1), 9 (which was revoked (8.10.2001) by S.I.
2001/3083, arts. 1(2), 23); S.I. 2001/3538, art. 2(1)

S. 66 modified (1.12.2001) by S.1. 2001/3083, arts. 1(2), 9; S.I. 2001/3538, art. 2(1)

C176 Ss. 66-70 applied (with modifications) (1.11.2009) by The Payment Services Regulations 2009 (S.1I.
2009/209), regs. 1(2)(c), 95, Sch. 5 para. 1 (with reg. 3) (as amended (1.4.2013) by The Financial
Services Act 2012 (Consequential Amendments and Transitional Provisions) Order 2013 (S.1.
2013/472), Sch. 2 para. 155(6)(a) (with Sch. 2 para. 156))

C177 Ss. 66-70 applied (with modifications) (11.2.2010) by The Cross-Border Payments in Euro
Regulations 2010 (S.1. 2010/89), reg. 19, Sch. para. 1

C178 S. 66(3)(a) restricted (1.12.2001) by S.I. 2001/3592, arts. 1(2), 60(2) (with art. 23(2))

67 Disciplinary measures: procedure and right to refer to Tribunal.

(1) If the Authority proposes to take action against a person under section 66, it must give
him a warning notice.

(2) A warning notice about a proposal to impose a penalty must state the amount of the
penalty.

(3) A warning notice about a proposal to publish a statement must set out the terms of
the statement.

(4) If the Authority decides to take action against a person under section 66, it must give
him a decision notice.

(5) A decision notice about the imposition of a penalty must state the amount of the
penalty.

(6) A decision notice about the publication of a statement must set out the terms of the
statement.

(7) If the Authority decides to take action against a person under section 66, he may refer
the matter to the Tribunal.

Modifications etc. (not altering text)
C179 S. 67 excluded (1.12.2001) by S.I. 2001/3592, arts. 1(2), 61(3), 85(5) (with art. 23(2))
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C180 Ss. 66-70 applied (with modifications) (1.11.2009) by The Payment Services Regulations 2009 (S.1I.
2009/209), regs. 1(2)(c), 95, Sch. 5 para. 1 (with reg. 3)

C181 Ss. 66-70 applied (with modifications) (11.2.2010) by The Cross-Border Payments in Euro
Regulations 2010 (S.1. 2010/89), reg. 19, Sch. para. 1

C182 S. 67(4) modified (1.12.2001) by S.I. 2001/3592, arts. 1(2), 73(2), 74(2) (with art. 23(2))

68 Publication.

After a statement under section 66 is published, the Authority must send a copy of
it to the person concerned and to any person to whom a copy of the decision notice
was given.

Modifications etc. (not altering text)

C183 Ss. 66-70 applied (with modifications) (1.11.2009) by The Payment Services Regulations 2009 (S.1I.
2009/209), regs. 1(2)(c), 95, Sch. 5 para. 1 (with reg. 3) (as amended (1.4.2013) by The Financial
Services Act 2012 (Consequential Amendments and Transitional Provisions) Order 2013 (S.1.
2013/472), Sch. 2 para. 155(6)(a) (with Sch. 2 para. 156))

C184 Ss. 66-70 applied (with modifications) (11.2.2010) by The Cross-Border Payments in Euro
Regulations 2010 (S.1. 2010/89), reg. 19, Sch. para. 1

C185 Ss. 66-70 applied (with modifications) (30.4.2011) by The Electronic Money Regulations 2011 (S.1.
2011/99), regs. 1(2)(b), 62, Sch. 3 para. 1 (with art. 3) (as amended (1.4.2013) by The Financial
Services Act 2012 (Consequential Amendments and Transitional Provisions) Order 2013 (S.1.
2013/472), Sch. 2 para. 196(5)(a))

69 Statement of policy.

(1) The Authority must prepare and issue a statement of its policy with respect to—
(a) the imposition of penalties under section 66; and
(b) the amount of penalties under that section.

(2) The Authority’s policy in determining what the amount of a penalty should be must
include having regard to—
(a) the seriousness of the misconduct in question in relation to the nature of the
principle or requirement concerned;

(b) the extent to which that misconduct was deliberate or reckless; and
(c) whether the person on whom the penalty is to be imposed is an individual.

(3) The Authority may at any time alter or replace a statement issued under this section.

(4) If a statement issued under this section is altered or replaced, the Authority must issue
the altered or replacement statement.

(5) The Authority must, without delay, give the Treasury a copy of any statement which
it publishes under this section.

(6) A statement issued under this section must be published by the Authority in the way
appearing to the Authority to be best calculated to bring it to the attention of the public.

(7) The Authority may charge a reasonable fee for providing a person with a copy of the
statement.
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(8) In exercising, or deciding whether to exercise, its power under section 66 in the case of
any particular misconduct, the Authority must have regard to any statement of policy
published under this section and in force at the time when the misconduct in question
occurred.

Modifications etc. (not altering text)
C186 Ss. 66-70 applied (with modifications) (1.11.2009) by The Payment Services Regulations 2009 (S.1I.
2009/209), regs. 1(2)(c), 95, Sch. 5 para. 1 (with reg. 3)
C187 Ss. 66-70 applied (with modifications) (11.2.2010) by The Cross-Border Payments in Euro
Regulations 2010 (S.I. 2010/89), reg. 19, Sch. para. 1
C188 S. 69 applied (with modifications) (7.6.2010) by The Credit Rating Agencies Regulations 2010 (S.I.
2010/906), reg. 22(1)

70 Statements of policy: procedure.

(1) Before issuing a statement under section 69, the Authority must publish a draft of the
proposed statement in the way appearing to the Authority to be best calculated to bring
it to the attention of the public.

(2) The draft must be accompanied by notice that representations about the proposal may
be made to the Authority within a specified time.

(3) Before issuing the proposed statement, the Authority must have regard to any
representations made to it in accordance with subsection (2).

(4) If the Authority issues the proposed statement it must publish an account, in general
terms, of—

(a) the representations made to it in accordance with subsection (2); and
(b) its response to them.

(5) If the statement differs from the draft published under subsection (1) in a way which
is, in the opinion of the Authority, significant, the Authority must (in addition to
complying with subsection (4)) publish details of the difference.

(6) The Authority may charge a reasonable fee for providing a person with a copy of a
draft published under subsection (1).

(7) This section also applies to a proposal to alter or replace a statement.

Modifications etc. (not altering text)

C189 Ss. 66-70 applied (with modifications) (1.11.2009) by The Payment Services Regulations 2009 (S.1I.
2009/209), regs. 1(2)(c), 95, Sch. 5 para. 1 (with reg. 3)

C190 Ss. 66-70 applied (with modifications) (11.2.2010) by The Cross-Border Payments in Euro
Regulations 2010 (S.1. 2010/89), reg. 19, Sch. para. 1

C191 S. 70 applied (with modifications) (7.6.2010) by The Credit Rating Agencies Regulations 2010 (S.I.
2010/906), reg. 22(1)

C192 Ss. 66-70 applied (with modifications) (30.4.2011) by The Electronic Money Regulations 2011 (S.1.
2011/99), regs. 1(2)(b), 62, Sch. 3 para. 1 (with art. 3)
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Breach of statutory duty

71 Actions for damages.

(1) A contravention of section 56(6) or 59(1) or (2) is actionable at the suit of a private
person who suffers loss as a result of the contravention, subject to the defences and
other incidents applying to actions for breach of statutory duty.

(2) In prescribed cases, a contravention of that kind which would be actionable at the suit
of a private person is actionable at the suit of a person who is not a private person,
subject to the defences and other incidents applying to actions for breach of statutory
duty.

(3) “Private person” has such meaning as may be prescribed.

Commencement Information
124  S. 71 wholly in force at 1.12.2001; s. 71 not in force at Royal Assent see s. 431(2); s. 71(2)(3) in force
for certain purposes at 25.2.2001 by S.I. 2001/516, art. 2(b), Sch. Pt. 2; s. 71 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

PART VI

OFFICIAL LISTING

Modifications etc. (not altering text)
C193 Pt. 6 (ss. 72-103) applied (with modifications) (1.12.2001) by S.I. 1995/1537, Sch. 4 (as amended
(1.12.2001) by S.1. 2001/3649, arts. 1, 511)

The competent authority

72 The competent authority.

(1) On the coming into force of this section, the functions conferred on the competent
authority by this Part are to be exercised by the Authority.

(2) Schedule 7 modifies this Act in its application to the Authority when it acts as the
competent authority.

(3) But provision is made by Schedule 8 allowing some or all of those functions to be
transferred by the Treasury so as to be exercisable by another person.

73 General duty of the competent authority.

(1) In discharging its general functions the competent authority must have regard to—
(a) the need to use its resources in the most efficient and economic way;

(b) the principle that a burden or restriction which is imposed on a person
should be proportionate to the benefits, considered in general terms, which
are expected to arise from the imposition of that burden or restriction;
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[F**(c) the desirability of facilitating innovation in respect of listed securities and
in respect of financial instruments which have otherwise been admitted to
trading on a regulated market or for which a request for admission to trading
on such a market has been made;]

(d) the international character of capital markets and the desirability of
maintaining the competitive position of the United Kingdom,;

(e) the need to minimise the adverse effects on competition of anything done in
the discharge of those functions;

[**(f) the desirability of facilitating competition in relation to listed securities and
in relation to financial instruments which have otherwise been admitted to
trading on a regulated market or for which a request for admission to trading
on such a market has been made.]

[*°(1A) To the extent that those general functions are functions under or relating to

transparency rules, subsection (1)(c) and (f) have effect as if the references to a
regulated market were references to a market. |

(2) The competent authority’s general functions are—
(a) its function of making rules under this Part (considered as a whole);
(b) its functions in relation to the giving of general guidance in relation to this
Part (considered as a whole);
(c) its function of determining the general policy and principles by reference to
which it performs particular functions under this Part.

Textual Amendments
F24 S.73(1)(c) substituted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(2), 4, Sch. 1 para. 1(2)
F25 S. 73(1)(f) substituted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(2), 4, Sch. 1 para. 1(3)
F26 S.73(1A) inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15 para. 2

[  Part 6 Rules

F27
7
(1) The competent authority may make rules (“Part 6 rules”) for the purposes of this Part.

(2) Provisions of Part 6 rules expressed to relate to the official list are referred to in this
Part as “listing rules”.

(3) Provisions of Part 6 rules expressed to relate to disclosure of information in respect
of financial instruments which have been admitted to trading on a regulated market
or for which a request for admission to trading on such a market has been made, are
referred to in this Part as “disclosure rules”.

[ Provisions of Part 6 rules expressed to relate to transferable securities are referred to
28(4) in this Part as “prospectus rules”.

(5) In relation to prospectus rules, the purposes of this Part include the purposes of the
prospectus directive. ]

| Transparency rules and corporate governance rules are not listing rules, disclosure

29(6) rules or prospectus rules, but are Part 6 rules.]]]
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Textual Amendments
F27 S.73A inserted (17.3.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(3)(b), 4, Sch. 1 para. 2
F28 S.73A(4)(5) added (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg. 2(1), Sch. 1
para. 1
F29 S.73A(6) inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15 para. 3

The official list

74 The official list.
(1) The competent authority must maintain the official list.

(2) The competent authority may admit to the official list such securities and other things
as it considers appropriate.

(3) But—
(a) nothing may be admitted to the official list except in accordance with this
Part; and
(b) the Treasury may by order provide that anything which falls within a
description or category specified in the order may not be admitted to the
official list.

(5) In the following provisions of this Part—
F31

“listing” means being included in the official list in accordance with this Part.

Textual Amendments
F30 S. 74(4) repealed (17.3.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(3)(b), 4, Sch. 1 para. 3
F31 S. 74(5): definition of "security" omitted (1.7.2005) by virtue of The Prospectus Regulations 2005 (S.I.
2005/1433), reg. 2(1), Sch. 1 para. 2

Modifications etc. (not altering text)
C194 S. 74(5) applied (1.12.2001) by S.I. 2001/2957, arts. 1, 8(4); S.I. 2001/3538, art. 2(1)

Commencement Information
I25 S. 74 wholly in force at 1.12.2001; s. 74 not in force at Royal Assent see s. 431(2); s. 74(4)(5) in force
at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 74 in force in so far as not already in force at 1.12.2001
by S.I. 2001/3538, art. 2(1)
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Listing

75 Applications for listing.

(1) Admission to the official list may be granted only on an application made to the
competent authority in such manner as may be required by listing rules.

(2) No application for listing may be entertained by the competent authority unless it is
made by, or with the consent of, the issuer of the securities concerned.

(3) No application for listing may be entertained by the competent authority in respect of
securities which are to be issued by a body of a prescribed kind.

(4) The competent authority may not grant an application for listing unless it is satisfied
that—

(a) the requirements of listing rules (so far as they apply to the application), and
(b) any other requirements imposed by the authority in relation to the application,
are complied with.

(5) An application for listing may be refused if, for a reason relating to the issuer, the
competent authority considers that granting it would be detrimental to the interests of
investors.

(6) An application for listing securities which are already officially listed in another EEA
State may be refused if the issuer has failed to comply with any obligations to which
he is subject as a result of that listing.

Modifications etc. (not altering text)
C195 S. 75(1) extended (1.12.2001) by S.I. 2001/2957, arts. 1, 4(2); S.I1. 2001/3538, art. 2(1)

Commencement Information
126  S. 75 wholly in force at 1.12.2001; s. 75 not in force at Royal Assent see s. 431(2); s. 75(3) in force for
specified purposes at 25.2.2001 by S.I. 2001/516, art. 2(b), Sch. Pt. 2; s. 75(1) in force for specified
purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 75 in force in so far as not already in force at
1.12.2001 by S.I. 2001/3538, art. 2(1)

76 Decision on application.

(1) The competent authority must notify the applicant of its decision on an application
for listing—
(a) before the end of the period of six months beginning with the date on which
the application is received; or
(b) if within that period the authority has required the applicant to provide further
information in connection with the application, before the end of the period
of six months beginning with the date on which that information is provided.

(2) If the competent authority fails to comply with subsection (1), it is to be taken to have
decided to refuse the application.

(3) If the competent authority decides to grant an application for listing, it must give the
applicant written notice.
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(4) If the competent authority proposes to refuse an application for listing, it must give
the applicant a warning notice.

(5) If the competent authority decides to refuse an application for listing, it must give the
applicant a decision notice.

(6) If the competent authority decides to refuse an application for listing, the applicant
may refer the matter to the Tribunal.

(7) If securities are admitted to the official list, their admission may not be called in
question on the ground that any requirement or condition for their admission has not
been complied with.

Modifications etc. (not altering text)
C196 S. 76(1) modified (1.12.2001) by S.I. 2001/2957, arts. 1, 4(3); S.1. 2001/3538, art. 2(1)

77 Discontinuance and suspension of listing.

(1) The competent authority may, in accordance with listing rules, discontinue the listing
of any securities if satisfied that there are special circumstances which preclude normal
regular dealings in them.

(2) The competent authority may, in accordance with listing rules, suspend the listing of
any securities.

[*3(2A) The competent authority may discontinue under subsection (1) or suspend under

subsection (2) the listing of any securities on its own initiative or on the application
of the issuer of those securities.]

(3) If securities are suspended under subsection (2) they are to be treated, for the purposes
of sections 96 and 99, as still being listed.

(4) This section applies to securities whenever they were admitted to the official list.

(5) If the competent authority discontinues or suspends the listing of any securities, [

its own initiative,] the issuer may refer the matter to the Tribunal.

on

Textual Amendments
F32 S.77(2A) inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act 2000)
Order 2007 (S.I. 2007/1973), art. 5(a)
F33 Words in s. 77(5) inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act
2000) Order 2007 (S.I. 2007/1973), art. 5(b)

Modifications etc. (not altering text)
C197 S. 77(2) extended (1.12.2001) by S.I. 2001/2957, arts. 1, 8(3); S.I. 2001/3538, art. 2(1)

Commencement Information
127  S. 77 wholly in force at 1.12.2001; s. 77 not in force at Royal Assent see s. 431(2); s. 77(1)(2)(4) in
force for specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 77 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)
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78 Discontinuance or suspension: procedure.

(1) A discontinuance or suspension [***by the competent authority on its own initiative]
takes effect—

(a) immediately, if the notice under subsection (2) states that that is the case;
(b) in any other case, on such date as may be specified in that notice.

(2) If [Fon its own initiative] the competent authority—
(a) proposes to discontinue or suspend the listing of securities, or
(b) discontinues or suspends the listing of securities with immediate effect,
it must give the issuer of the securities written notice.

(3) The notice must—
(a) give details of the discontinuance or suspension;

(b) state the competent authority’s reasons for the discontinuance or suspension
and for choosing the date on which it took effect or takes effect;

(c) inform the issuer of the securities that he may make representations to the
competent authority within such period as may be specified in the notice
(whether or not he has referred the matter to the Tribunal);

(d) inform him of the date on which the discontinuance or suspension took effect
or will take effect; and

(e) inform him of his right to refer the matter to the Tribunal.

(4) The competent authority may extend the period within which representations may be
made to it.

(5) If, having considered any representations made by the issuer of the securities, the
competent authority decides—

(a) to discontinue or suspend the listing of the securities, or
(b) if the discontinuance or suspension has taken effect, not to cancel it,
the competent authority must give the issuer of the securities written notice.

(6) A notice given under subsection (5) must inform the issuer of the securities of his right
to refer the matter to the Tribunal.

(7) If a notice informs a person of his right to refer a matter to the Tribunal, it must give
an indication of the procedure on such a reference.

(8) If the competent authority decides—
(a) not to discontinue or suspend the listing of the securities, or
(b) if the discontinuance or suspension has taken effect, to cancel it,
the competent authority must give the issuer of the securities written notice.

(9) The effect of cancelling a discontinuance is that the securities concerned are to be
readmitted, without more, to the official list.

(10) If the competent authority has suspended the listing of securities [**°on its own
initiative] and proposes to refuse an application by the issuer of the securities for the
cancellation of the suspension, it must give him a warning notice.

(11) The competent authority must, having considered any representations made in
response to the warning notice—
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(a) ifitdecides to refuse the application, give the issuer of the securities a decision
notice;

(b) ifit grants the application, give him written notice of its decision.

(12) If the competent authority decides to refuse an application for the cancellation of the
suspension of listed securities, the applicant may refer the matter to the Tribunal.

(13) “Discontinuance” means a discontinuance of listing under section 77(1).

(14) “Suspension” means a suspension of listing under section 77(2).

Textual Amendments
F34 Words in s. 78(1) inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act
2000) Order 2007 (S.I. 2007/1973), art. 6(a)
F35 Words in s. 78(2) inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act
2000) Order 2007 (S.1. 2007/1973), art. 6(b)
F36 Words in s. 78(10) inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets
Act 2000) Order 2007 (S.1. 2007/1973), art. 6(c)

F37

F37
78A
(1) A discontinuance or suspension by the competent authority on the application of the

issuer of the securities takes effect—
(a) immediately, if the notice under subsection (2) states that this is the case;
(b) in any other case, on such date as may be specified in that notice.

Discontinuance or suspension at the request of the issuer: procedure

(2) If the competent authority discontinues or suspends the listing of securities on the
application of the issuer of the securities it must give him written notice.

(3) The notice must—
(a) give details of the discontinuance or suspension;

(b) inform the issuer of the securities of the date on which the discontinuance or
suspension took effect or will take effect; and

(¢) inform the issuer of his right to apply for the cancellation of the suspension.

(4) If the competent authority proposes to refuse an application by the issuer of the
securities for the discontinuance or suspension of the listing of the securities, it must
give him a warning notice.

(5) The competent authority must, having considered any representations made in
response to the warning notice, if it decides to refuse the application, give the issuer
of the securities a decision notice.

(6) If the competent authority decides to refuse an application by the issuer of the
securities for the discontinuance or suspension of the listing of the securities, the issuer
may refer the matter to the Tribunal.

(7) If the competent authority has suspended the listing of securities on the application of
the issuer of the securities and proposes to refuse an application by the issuer for the
cancellation of the suspension, it must give him a warning notice.

(8) The competent authority must, having considered any representations made in
response to the warning notice—
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(a) if it decides to refuse the application for the cancellation of the suspension,
give the issuer of the securities a decision notice;

(b) ifit grants the application, give him written notice of its decision.

(9) If the competent authority decides to refuse an application for the cancellation of the
suspension of listed securities, the applicant may refer the matter to the Tribunal.

(10) “Discontinuance” means a discontinuance of listing under section 77(1).

(11) “Suspension” means a suspension of listing under section 77(2).]]

Textual Amendments
F37 S.78A inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act 2000)
Order 2007 (S.I. 2007/1973), art. 7

Listing particulars

79 Listing particulars and other documents.

(1) Listing rules may provide that securities ***. . . of a kind specified in the rules may not
be admitted to the official list unless—

(a) listing particulars have been submitted to, and approved by, the competent
authority and published; or

(b) in such cases as may be specified by listing rules, such document (other than
listing particulars or a prospectus of a kind required by listing rules) as may
be so specified has been published.

(2) “Listing particulars” means a document in such form and containing such information
as may be specified in listing rules.

(3) For the purposes of this Part, the persons responsible for listing particulars are to be
determined in accordance with regulations made by the Treasury.

[*(3A) Listing rules made under subsection (1) may not specify securities of a kind for which

an approved prospectus is required as a result of section 85.]

(4) Nothing in this section affects the competent authority’s general power to make listing
rules.

Textual Amendments
F38 Words in s. 79(1) repealed (1.7.2005) by The Prospectus Regulations 2005 (S.1. 2005/1433), reg. 2(1),
Sch. 1 para. 3(2)
F39 S.79(3A) inserted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg. 2(1), Sch. 1
para. 3(3)

Modifications etc. (not altering text)
C198 S. 79 extended (1.12.2001) by S.I. 2001/2957, arts. 1, 6(1)(3); S.I. 2001/3538, art. 2(1)
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Commencement Information
128 S. 79 wholly in force at 18.6.2001; s. 79 not in force at Royal Assent see s. 431(2); s. 79(3) in force
at 25.2.2001 by S.I. 2001/516, art. 2(a), Sch. Pt. 1; s. 79 in force so far as not already in force at
18.6.2001 by S.I. 2001/1820, art. 2, Sch.

80 General duty of disclosure in listing particulars.

(1) Listing particulars submitted to the competent authority under section 79 must contain
all such information as investors and their professional advisers would reasonably
require, and reasonably expect to find there, for the purpose of making an informed
assessment of—

(a) the assets and liabilities, financial position, profits and losses, and prospects
of the issuer of the securities; and

(b) the rights attaching to the securities.

(2) That information is required in addition to any information required by—
(a) listing rules, or
(b) the competent authority,
as a condition of the admission of the securities to the official list.

3) Subsection (1) applies only to information—
pp y
(a) within the knowledge of any person responsible for the listing particulars; or
(b) which it would be reasonable for him to obtain by making enquiries.

(4) In determining what information subsection (1) requires to be included in listing
particulars, regard must be had (in particular) to—

(a) the nature of the securities and their issuer;
(b) the nature of the persons likely to consider acquiring them;

(c) the fact that certain matters may reasonably be expected to be within the
knowledge of professional advisers of a kind which persons likely to acquire
the securities may reasonably be expected to consult; and

(d) any information available to investors or their professional advisers as a
result of requirements imposed on the issuer of the securities by a recognised
investment exchange, by listing rules or by or under any other enactment.

81 Supplementary listing particulars.

(1) If at any time after the preparation of listing particulars which have been submitted to
the competent authority under section 79 and before the commencement of dealings
in the securities concerned following their admission to the official list—

(a) thereis asignificant change affecting any matter contained in those particulars
the inclusion of which was required by—

(1) section 80,
(i1) listing rules, or
(iii) the competent authority, or

(b) a significant new matter arises, the inclusion of information in respect of
which would have been so required if it had arisen when the particulars were
prepared,
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the issuer must, in accordance with listing rules, submit supplementary listing
particulars of the change or new matter to the competent authority, for its approval
and, if they are approved, publish them.

(2) “Significant” means significant for the purpose of making an informed assessment of
the kind mentioned in section 80(1).

(3) If the issuer of the securities is not aware of the change or new matter in question, he
is not under a duty to comply with subsection (1) unless he is notified of the change
or new matter by a person responsible for the listing particulars.

(4) But it is the duty of any person responsible for those particulars who is aware of such
a change or new matter to give notice of it to the issuer.

(5) Subsection (1) applies also as respects matters contained in any supplementary listing
particulars previously published under this section in respect of the securities in
question.

Modifications etc. (not altering text)
C199 S. 81 modified (1.12.2001) by S.1. 2001/2957, arts. 1, 6(1)(3)(4); S.I. 2001/3538, art. 2(1)
C200 S. 81(1) extended (1.12.2001) by S.I. 2001/2957, arts. 1, 6(1)(3)(4); S.I. 2001/3538, art. 2(1)

Commencement Information
129  S. 81 wholly in force at 1.12.2001; s. 81 not in force at Royal Assent see s. 431(2); s. 81(1)(5) in
force for specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 81 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

82 Exemptions from disclosure.

(1) The competent authority may authorise the omission from listing particulars of any
information, the inclusion of which would otherwise be required by section 80 or 81,
on the ground—

(a) that its disclosure would be contrary to the public interest;

(b) that its disclosure would be seriously detrimental to the issuer; or

(c) in the case of securities of a kind specified in listing rules, that its disclosure
is unnecessary for persons of the kind who may be expected normally to buy
or deal in securities of that kind.

(2) But—
(a) no authority may be granted under subsection (1)(b) in respect of essential
information; and
(b) no authority granted under subsection (1)(b) extends to any such information.

(3) The Secretary of State or the Treasury may issue a certificate to the effect that the
disclosure of any information (including information that would otherwise have to be
included in listing particulars for which they are themselves responsible) would be
contrary to the public interest.

(4) The competent authority is entitled to act on any such certificate in exercising its
powers under subsection (1)(a).
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(5) This section does not affect any powers of the competent authority under listing rules
made as a result of section 101(2).

(6) “Essential information” means information which a person considering acquiring
securities of the kind in question would be likely to need in order not to be misled
about any facts which it is essential for him to know in order to make an informed
assessment.

(7) “Listing particulars” includes supplementary listing particulars.

Commencement Information
I30 S. 82 wholly in force at 1.12.2001; s. 82 not in force at Royal Assent see s. 431(2); s. 82(1)(5)(7) in
force for specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 82 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

83 Registration of listing particulars.

Textual Amendments
F40 S. 83 repealed (1.7.2005) by The Prospectus Regulations 2005 (S.1. 2005/1433), reg. 2(1), Sch. 1
para. 4

[ Transferable securities: public offers and admission to trading]

Textual Amendments
F41 Ss. 84-87R and cross-headings substituted for ss. 84-87 (1.7.2005) by The Prospectus Regulations
2005 (S.1. 2005/1433), reg. 2(1), Sch. 1 para. 5

[84 Matters which may be dealt with by prospectus rules

(1) Prospectus rules may make provision as to—
(a) the required form and content of a prospectus (including a summary);
(b) the cases in which a summary need not be included in a prospectus;
(c) the languages which may be used in a prospectus (including a summary);
(d) the determination of the persons responsible for a prospectus;

(e) the manner in which applications to the competent authority for the approval
of a prospectus are to be made.

(2) Prospectus rules may also make provision as to—
(a) the period of validity of a prospectus;
(b) the disclosure of the maximum price or of the criteria or conditions according
to which the final offer price is to be determined, if that information is not
contained in a prospectus;
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(c) the disclosure of the amount of the transferable securities which are to be
offered to the public or of the criteria or conditions according to which
that amount is to be determined, if that information is not contained in a
prospectus;

(d) the required form and content of other summary documents (including the
languages which may be used in such a document);

(e) the ways in which a prospectus that has been approved by the competent
authority may be made available to the public;

(f) the disclosure, publication or other communication of such information as the
competent authority may reasonably stipulate;

(g) the principles to be observed in relation to advertisements in connection with
an offer of transferable securities to the public or admission of transferable
securities to trading on a regulated market and the enforcement of those
principles;

(h) the suspension of trading in transferable securities where continued trading
would be detrimental to the interests of investors;

(i) elections under section 87 or under Article 2.1(m)(iii) of the prospectus
directive as applied for the purposes of this Part by section 102C.

(3) Prospectus rules may also make provision as to—
(a) access to the register of investors maintained under section 87R; and
(b) the supply of information from that register.

(4) Prospectus rules may make provision for the purpose of dealing with matters arising
out of or related to any provision of the prospectus directive.

(5) In relation to cases where the home State in relation to an issuer of transferable
securities is an EEA State other than the United Kingdom, prospectus rules may make
provision for the recognition of elections made in relation to such securities under
the law of that State in accordance with Article 1.3 or 2.1(m)(iii) of the prospectus
directive.

(6) In relation to a document relating to transferable securities issued by an issuer
incorporated in a non-EEA State and drawn up in accordance with the law of that
State, prospectus rules may make provision as to the approval of that document as a
prospectus.

(7) Nothing in this section affects the competent authority's general power to make
prospectus rules. |

Textual Amendments
F42 Ss. 84-87R and cross-headings substituted for ss. 84-87 (1.7.2005) by The Prospectus Regulations
2005 (S.I. 2005/1433), reg. 2(1), Sch. 1 para. 5

[*’85 Prohibition of dealing etc. in transferable securities without approved prospectus

(1) It is unlawful for transferable securities to which this subsection applies to be offered
to the public in the United Kingdom unless an approved prospectus has been made
available to the public before the offer is made.
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(2) It is unlawful to request the admission of transferable securities to which this
subsection applies to trading on a regulated market situated or operating in the United
Kingdom unless an approved prospectus has been made available to the public before
the request is made.

(3) A person who contravenes subsection (1) or (2) is guilty of an offence and liable—

(a) on summary conviction, to imprisonment for a term not exceeding 3 months
or a fine not exceeding the statutory maximum or both;

(b) onconviction on indictment, to imprisonment for a term not exceeding 2 years
or a fine or both.

(4) A contravention of subsection (1) or (2) is actionable, at the suit of a person who
suffers loss as a result of the contravention, subject to the defences and other incidents
applying to actions for breach of statutory duty.

(5) Subsection (1) applies to all transferable securities other than—
(a) those listed in Schedule 11A;
(b) such other transferable securities as may be specified in prospectus rules.

(6) Subsection (2) applies to all transferable securities other than—
(a) those listed in Part 1 of Schedule 11A;
(b) such other transferable securities as may be specified in prospectus rules.

(7) “Approved prospectus” means, in relation to transferable securities to which this
section applies, a prospectus approved by the competent authority of the home State
in relation to the issuer of the securities.]

Textual Amendments
F43 Ss. 84-87R and cross-headings substituted for ss. 84-87 (1.7.2005) by The Prospectus Regulations
2005 (S.I. 2005/1433), reg. 2(1), Sch. 1 para. 5

[F86 Exempt offers to the public

(1) A person does not contravene section 85(1) if—
(a) the offer is made to or directed at qualified investors only;

(b) the offer is made to or directed at fewer than 100 persons, other than qualified
investors, per EEA State;

(¢) the minimum consideration which may be paid by any person for transferable
securities acquired by him pursuant to the offer is at least 50,000 euros (or an
equivalent amount);

(d) thetransferable securities being offered are denominated in amounts of at least
50,000 euros (or equivalent amounts); or

(e) the total consideration for the transferable securities being offered cannot
exceed 100,000 euros (or an equivalent amount).

(2) Where—

(a) aperson who is not a qualified investor (“the client”) has engaged a qualified
investor falling within Article 2.1(e)(i) of the prospectus directive to act as
his agent, and
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(b) the terms on which the qualified investor is engaged enable him to make
decisions concerning the acceptance of offers of transferable securities on the
client's behalf without reference to the client,

an offer made to or directed at the qualified investor is not to be regarded for the
purposes of subsection (1) as also having been made to or directed at the client.

(3) For the purposes of subsection (1)(b), the making of an offer of transferable securities
to—
(a) trustees of a trust,
(b) members of a partnership in their capacity as such, or
(c) two or more persons jointly,
is to be treated as the making of an offer to a single person.

(4) In determining whether subsection (1)(e) is satisfied in relation to an offer (“offer A”),
offer A is to be taken together with any other offer of transferable securities of the
same class made by the same person which—

(a) was open at any time within the period of 12 months ending with the date on
which offer A is first made; and

(b) had previously satisfied subsection (1)(e).

(5) For the purposes of this section, an amount (in relation to an amount denominated in
euros) is an “equivalent amount” if it is an amount of equal value denominated wholly
or partly in another currency or unit of account.

(6) The equivalent is to be calculated at the latest practicable date before (but in any event
not more than 3 working days before) the date on which the offer is first made.

(7) “Qualified investor” means—
(a) an entity falling within Article 2.1(e)(i), (ii) or (iii) of the prospectus directive;
(b) an investor registered on the register maintained by the competent authority
under section 87R;

(c) aninvestor authorised by an EEA State other than the United Kingdom to be
considered as a qualified investor for the purposes of the prospectus directive. ]

Textual Amendments
F44 Ss. 84-87R and cross-headings substituted for ss. 84-87 (1.7.2005) by The Prospectus Regulations
2005 (S.I. 2005/1433), reg. 2(1), Sch. 1 para. 5

[*°87 Election to have prospectus

(1) A person who proposes—
(a) to issue transferable securities to which this section applies,
(b) to offer to the public transferable securities to which this section applies, or
(c) to request the admission to a regulated market of transferable securities to
which this section applies,

may elect, in accordance with prospectus rules, to have a prospectus in relation to the
securities.
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(2) If a person makes such an election, the provisions of this Part and of prospectus rules
apply in relation to those transferable securities as if, in relation to an offer of the
securities to the public or the admission of the securities to trading on a regulated
market, they were transferable securities for which an approved prospectus would be
required as a result of section 85.

(3) Listing rules made under section 79 do not apply to securities which are the subject
of an election.

(4) The transferable securities to which this section applies are those which fall within
any of the following paragraphs of Schedule 11A—

(a) paragraph 2,
(b) paragraph 4,
(¢c) paragraph 8, or
(d) paragraph 9,
where the United Kingdom is the home State in relation to the issuer of the securities. ]

Textual Amendments
F45 Ss. 84-87R and cross-headings substituted for ss. 84-87 (1.7.2005) by The Prospectus Regulations
2005 (S.I. 2005/1433), reg. 2(1), Sch. 1 para. 5

Modifications etc. (not altering text)
C201 S. 87 extended (1.12.2001) by S.I. 2001/2957, arts. 1, 6(4); S.I. 2001/3538, art. 2(1)

[ Approval of prospectus

Textual Amendments
F46 Ss. 84-87R and cross-headings substituted for ss. 84-87 (1.7.2005) by The Prospectus Regulations
2005 (S.I. 2005/1433), reg. 2(1), Sch. 1 para. 5

87A Criteria for approval of prospectus by competent authority

(1) The competent authority may not approve a prospectus unless it is satisfied that—

(a) the United Kingdom is the home State in relation to the issuer of the
transferable securities to which it relates,

(b) the prospectus contains the necessary information, and

(c) all of the other requirements imposed by or in accordance with this Part or the
prospectus directive have been complied with (so far as those requirements
apply to a prospectus for the transferable securities in question).

(2) The necessary information is the information necessary to enable investors to make
an informed assessment of—

(a) the assets and liabilities, financial position, profits and losses, and prospects
of the issuer of the transferable securities and of any guarantor; and

(b) the rights attaching to the transferable securities.
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87B

87C

(3) The necessary information must be presented in a form which is comprehensible and
easy to analyse.

(4) The necessary information must be prepared having regard to the particular nature of
the transferable securities and their issuer.

(5) The prospectus must include a summary (unless the transferable securities in question
are ones in relation to which prospectus rules provide that a summary is not required).

(6) The summary must, briefly and in non-technical language, convey the essential
characteristics of, and risks associated with, the issuer, any guarantor and the
transferable securities to which the prospectus relates.

(7) Where the prospectus for which approval is sought does not include the final offer
price or the amount of transferable securities to be offered to the public, the applicant
must inform the competent authority in writing of that information as soon as that
element is finalised.

(8) “Prospectus” (except in subsection (5)) includes a supplementary prospectus.

Exemptions from disclosure

(1) The competent authority may authorise the omission from a prospectus of any
information, the inclusion of which would otherwise be required, on the ground—

(a) that its disclosure would be contrary to the public interest;

(b) that its disclosure would be seriously detrimental to the issuer, provided that
the omission would be unlikely to mislead the public with regard to any facts
or circumstances which are essential for an informed assessment of the kind
mentioned in section 87A(2); or

(c) that the information is only of minor importance for a specific offer to the
public or admission to trading on a regulated market and unlikely to influence
an informed assessment of the kind mentioned in section 87A(2).

(2) The Secretary of State or the Treasury may issue a certificate to the effect that the
disclosure of any information would be contrary to the public interest.

(3) The competent authority is entitled to act on any such certificate in exercising its
powers under subsection (1)(a).

(4) This section does not affect any powers of the competent authority under prospectus
rules.

(5) “Prospectus” includes a supplementary prospectus.

Consideration of application for approval

(1) The competent authority must notify the applicant of its decision on an application for
approval of a prospectus before the end of the period for consideration.

(2) The period for consideration—
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(a) begins with the first working day after the date on which the application is
received; but

(b) if the competent authority gives a notice under subsection (4), is to be treated
as beginning with the first working day after the date on which the notice is
complied with.

(3) The period for consideration is—
(a) except in the case of a new issuer, 10 working days; or
(b) in that case, 20 working days.

(4) The competent authority may by notice in writing require a person who has applied
for approval of a prospectus to provide—

(a) specified documents or documents of a specified description, or
(b) specified information or information of a specified description.

(5) No notice under subsection (4) may be given after the end of the period, beginning
with the first working day after the date on which the application is received, of—

(a) except in the case of a new issuer, 10 working days; or
(b) in that case, 20 working days.

(6) Subsection (4) applies only to information and documents reasonably required in
connection with the exercise by the competent authority of its functions in relation to
the application.

(7) The competent authority may require any information provided under this section to
be provided in such form as it may reasonably require.

(8) The competent authority may require—

(a) any information provided, whether in a document or otherwise, to be verified
in such manner, or

(b) any document produced to be authenticated in such manner,
as it may reasonably require.

(9) The competent authority must notify the applicant of its decision on an application
for approval of a supplementary prospectus before the end of the period of 7 working
days beginning with the date on which the application is received; and subsections (4)
and (6) to (8) apply to such an application as they apply to an application for approval
of a prospectus.

(10) The competent authority's failure to comply with subsection (1) or (9) does not
constitute approval of the application in question.

(11) “New issuer” means an issuer of transferable securities which—

(a) does not have transferable securities admitted to trading on any regulated
market; and

(b) has not previously offered transferable securities to the public.

87D Procedure for decision on application for approval

(1) If the competent authority approves a prospectus, it must give the applicant written
notice.
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87E

87F

(2) If the competent authority proposes to refuse to approve a prospectus, it must give the
applicant written notice.

(3) The notice must state the competent authority's reasons for the proposed refusal.

(4) If the competent authority decides to refuse to approve a prospectus, it must give the
applicant written notice.

(5) The notice must—
(a) give the competent authority's reasons for refusing the application; and
(b) inform the applicant of his right to refer the matter to the Tribunal.

(6) If the competent authority refuses to approve a prospectus, the applicant may refer the
matter to the Tribunal.

(7) In this section “prospectus” includes a supplementary prospectus.
Transfer of application for approval of a prospectus

Transfer by competent authority of application for approval

(1) The competent authority may transfer an application for the approval of a prospectus
or a supplementary prospectus to the competent authority of another EEA State (“the
transferee authority™).

(2) Before doing so, the competent authority must obtain the agreement of the transferee
authority.

(3) The competent authority must inform the applicant of the transfer within 3 working
days beginning with the first working day after the date of the transfer.

(4) On making a transfer under subsection (1), the competent authority ceases to have
functions under this Part in relation to the application transferred.

Transfer to competent authority of application for approval

(1) Where the competent authority agrees to the transfer to it of an application for the
approval of a prospectus made to the competent authority of another EEA State—
(a) the United Kingdom is to be treated for the purposes of this Part as the
home State in relation to the issuer of the transferable securities to which the
prospectus relates, and
(b) this Part applies to the application as if it had been made to the competent
authority but with the modification in subsection (2).

(2) Section 87C applies as if the date of the transfer were the date on which the application
was received by the competent authority.
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Supplementary prospectus

87G Supplementary prospectus

(1) Subsection (2) applies if, during the relevant period, there arises or is noted a
significant new factor, material mistake or inaccuracy relating to the information
included in a prospectus approved by the competent authority.

(2) The person on whose application the prospectus was approved must, in accordance
with prospectus rules, submit a supplementary prospectus containing details of the
new factor, mistake or inaccuracy to the competent authority for its approval.

(3) The relevant period begins when the prospectus is approved and ends—
(a) with the closure of the offer of the transferable securities to which the
prospectus relates; or
(b) when trading in those securities on a regulated market begins.

(4) “Significant” means significant for the purposes of making an informed assessment
of the kind mentioned in section 87A(2).

(5) Any person responsible for the prospectus who is aware of any new factor, mistake
or inaccuracy which may require the submission of a supplementary prospectus in
accordance with subsection (2) must give notice of it to—

(a) the issuer of the transferable securities to which the prospectus relates, and
(b) the person on whose application the prospectus was approved.

(6) A supplementary prospectus must provide sufficient information to correct any
mistake or inaccuracy which gave rise to the need for it.

(7) Subsection (1) applies also to information contained in any supplementary prospectus
published under this section.

Passporting

87H Prospectus approved in another EEA State

(1) A prospectus approved by the competent authority of an EEA State other than the
United Kingdom is not an approved prospectus for the purposes of section 85 unless
that authority has provided the competent authority with—

(a) acertificate of approval;
(b) a copy of the prospectus as approved; and

(¢c) if requested by the competent authority, a translation of the summary of the
prospectus.

(2) A document is not a certificate of approval unless it states that the prospectus—
(a) has been drawn up in accordance with the prospectus directive; and

(b) has been approved, in accordance with that directive, by the competent
authority providing the certificate.
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871

(3) A document is not a certificate of approval unless it states whether (and, if so, why)
the competent authority providing it authorised, in accordance with the prospectus
directive, the omission from the prospectus of information which would otherwise
have been required to be included.

(4) “Prospectus” includes a supplementary prospectus.

Provision of information to host Member State

(1) The competent authority must, if requested to do so, supply the competent authority
of a specified EEA State with—

(a) acertificate of approval;

(b) a copy of the specified prospectus (as approved by the competent authority);
and

(c) atranslation of the summary of the specified prospectus (if the request states
that one has been requested by the other competent authority).

(2) Only the following may make a request under this section—

(a) the issuer of the transferable securities to which the specified prospectus
relates;

(b) aperson who wishes to offer the transferable securities to which the specified
prospectus relates to the public in an EEA State other than (or as well as) the
United Kingdom,;

(c) aperson requesting the admission of the transferable securities to which the
specified prospectus relates to a regulated market situated or operating in an
EEA State other than (or as well as) the United Kingdom.

(3) A certificate of approval must state that the prospectus—

(a) has been drawn up in accordance with this Part and the prospectus directive;
and

(b) has been approved, in accordance with those provisions, by the competent
authority.

(4) A certificate of approval must state whether (and, if so, why) the competent authority
authorised, in accordance with section 87B, the omission from the prospectus of
information which would otherwise have been required to be included.

(5) The competent authority must comply with a request under this section—

(a) if the prospectus has been approved before the request is made, within 3
working days beginning with the date of the request; or

(b) if the request is submitted with an application for the approval of the
prospectus, on the first working day after the date on which it approves the
prospectus.

(6) “Prospectus” includes a supplementary prospectus.

(7) “Specified” means specified in a request made for the purposes of this section.
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Transferable securities: powers of competent authority

87J Requirements imposed as condition of approval

(1) As a condition of approving a prospectus, the competent authority may by notice in
writing—

(a)
(b)
(©)
(d)

require the inclusion in the prospectus of such supplementary information
necessary for investor protection as the competent authority may specify;
require a person controlling, or controlled by, the applicant to provide
specified information or documents;

require an auditor or manager of the applicant to provide specified information
or documents;

require a financial intermediary commissioned to assist either in carrying out
the offer to the public of the transferable securities to which the prospectus
relates or in requesting their admission to trading on a regulated market, to
provide specified information or documents.

(2) “Specified” means specified in the notice.

(3) “Prospectus” includes a supplementary prospectus.

87K  Power to suspend or prohibit offer to the public

(1) This section applies where a person (“the offeror”) has made an offer of transferable
securities to the public in the United Kingdom (“the offer”).

(2) If the competent authority has reasonable grounds for suspecting that an applicable
provision has been infringed, it may—

(a)
(b)

require the offeror to suspend the offer for a period not exceeding 10 working
days;

require a person not to advertise the offer, or to take such steps as the authority
may specify to suspend any existing advertisement of the offer, for a period
not exceeding 10 working days.

(3) If the competent authority has reasonable grounds for suspecting that it is likely that an
applicable provision will be infringed, it may require the offeror to withdraw the offer.

(4) If the competent authority finds that an applicable provision has been infringed, it may
require the offeror to withdraw the offer.

(5) “An applicable provision” means—

(a)
(b)
(©)

a provision of this Part,
a provision contained in prospectus rules,
any other provision made in accordance with the prospectus directive,

applicable in relation to the offer.
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87L Power to suspend or prohibit admission to trading on a regulated market

(1) This section applies where a person has requested the admission of transferable
securities to trading on a regulated market situated or operating in the United Kingdom.

(2) If the competent authority has reasonable grounds for suspecting that an applicable
provision has been infringed and the securities have not yet been admitted to trading
on the regulated market in question, it may—

(a) require the person requesting admission to suspend the request for a period
not exceeding 10 working days;

(b) require a person not to advertise the securities to which it relates, or to take
such steps as the authority may specify to suspend any existing advertisement
in connection with those securities, for a period not exceeding 10 working
days.

(3) If the competent authority has reasonable grounds for suspecting that an applicable
provision has been infringed and the securities have been admitted to trading on the
regulated market in question, it may—

(a) require the market operator to suspend trading in the securities for a period
not exceeding 10 working days;

(b) require a person not to advertise the securities, or to take such steps as the
authority may specify to suspend any existing advertisement in connection
with those securities, for a period not exceeding 10 working days.

(4) If the competent authority finds that an applicable provision has been infringed, it may
require the market operator to prohibit trading in the securities on the regulated market
in question.

(5) “An applicable provision” means—
(a) aprovision of this Part,
(b) aprovision contained in prospectus rules,
(c) any other provision made in accordance with the prospectus directive,

applicable in relation to the admission of the transferable securities to trading on the
regulated market in question.

8™ Public censure of issuer

(1) If the competent authority finds that—
(a) anissuer of transferable securities,
(b) a person offering transferable securities to the public, or

(c) a person requesting the admission of transferable securities to trading on a
regulated market,

is failing or has failed to comply with his obligations under an applicable provision,
it may publish a statement to that effect.

(2) If the competent authority proposes to publish a statement, it must give the person a
warning notice setting out the terms of the proposed statement.
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(3) If, after considering any representations made in response to the warning notice, the
competent authority decides to make the proposed statement, it must give the person
a decision notice setting out the terms of the statement.

(4) “An applicable provision” means—
(a) aprovision of this Part,
(b) aprovision contained in prospectus rules,
(c) any other provision made in accordance with the prospectus directive,
applicable to a prospectus in relation to the transferable securities in question.

(5) “Prospectus” includes a supplementary prospectus.

87N Right to refer matters to the Tribunal

(1) A person to whom a decision notice is given under section 87M may refer the matter
to the Tribunal.>

(2) A person to whom a notice is given under section 870 may refer the matter to the
Tribunal.

870 Procedure under sections 87K and 87L

(1) A requirement under section 87K or 87L takes effect—
(a) immediately, if the notice under subsection (2) states that that is the case;
(b) in any other case, on such date as may be specified in that notice.

(2) If the competent authority—

(a) proposes to exercise the powers in section 87K or 87L in relation to a person,
or

(b) exercises any of those powers in relation to a person with immediate effect,
it must give that person written notice.

(3) The notice must—

(a) give details of the competent authority's action or proposed action;

(b) state the competent authority's reasons for taking the action in question and
choosing the date on which it took effect or takes effect;

(c) inform the recipient that he may make representations to the competent
authority within such period as may be specified by the notice (whether or not
he has referred the matter to the Tribunal);

(d) inform him of the date on which the action took effect or takes effect; and

(e) inform him of his right to refer the matter to the Tribunal.

(4) The competent authority may extend the period within which representations may be
made to it.

(5) If, having considered any representations made to it, the competent authority decides
to maintain, vary or revoke its earlier decision, it must give written notice to that effect
to the person mentioned in subsection (2).
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87P

87Q

(6) A notice given under subsection (5) must inform that person, where relevant, of his
right to refer the matter to the Tribunal.

(7) If a notice informs a person of his right to refer a matter to the Tribunal, it must give
an indication of the procedure on such a reference.

(8) If a notice under this section relates to the exercise of the power conferred by
section 87L(3), the notice must also be given to the person at whose request the
transferable securities were admitted to trading on the regulated market.

Exercise of powers at request of competent authority of another EEA State

(1) This section applies if—
(a) the competent authority of an EEA State other than the United Kingdom has
approved a prospectus,

(b) the transferable securities to which the prospectus relates have been offered to
the public in the United Kingdom or their admission to trading on a regulated
market has been requested, and

(c) that competent authority makes a request that the competent authority assist
it in the performance of its functions under the law of that State in connection
with the prospectus directive.

(2) For the purpose of complying with the request mentioned in subsection (1)(c), the
powers conferred by sections 87K and 871 may be exercised as if the prospectus were
one which had been approved by the competent authority.

(3) Section 87N does not apply to an exercise of those powers as a result of this section.

(4) Section 870 does apply to such an exercise of those powers but with the omission of
subsections (3)(e), (6) and (7).

Rights of investors

Right of investor to withdraw

(1) Where a person agrees to buy or subscribe for transferable securities in circumstances
where the final offer price or the amount of transferable securities to be offered to the
public is not included in the prospectus, he may withdraw his acceptance before the
end of the withdrawal period.

(2) The withdrawal period—
(a) begins with the investor's acceptance; and

(b) ends at the end of the second working day after the date on which the
competent authority is informed of the information in accordance with
section 87A(7).

(3) Subsection (1) does not apply if the prospectus contains—
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(a) inthe case of the amount of transferable securities to be offered to the public,
the criteria or conditions (or both) according to which that element will be
determined, or

(b) inthe case of price, the criteria or conditions (or both) according to which that
element will be determined or the maximum price.

(4) Where a supplementary prospectus has been published and, prior to the publication, a
person agreed to buy or subscribe for transferable securities to which it relates, he may
withdraw his acceptance before the end of the period of 2 working days beginning
with the first working day after the date on which the supplementary prospectus was
published.

Registered investors

87R  Register of investors

(1) The competent authority must establish and maintain, in accordance with this section
and prospectus rules, a register of investors for the purposes of section 86.

(2) An individual may not be entered in the register unless—
(a) he is resident in the United Kingdom; and

(b) he meets at least two of the criteria mentioned in Article 2.2 of the prospectus
directive.

(3) A company may not be entered in the register unless—

(a) it falls within the meaning of “small and medium-sized enterprises” in Article
2.1 of the prospectus directive; and

(b) its registered office is in the United Kingdom.

(4) A person who does not fall within subsection (2) or (3) may not be entered in the
register.]

Sponsors

88 Sponsors.

(1) Listing rules may require a person to make arrangements with a sponsor for the
performance by the sponsor of such services in relation to him as may be specified
in the rules.

(2) “Sponsor” means a person approved by the competent authority for the purposes of
the rules.

(3) Listing rules made by virtue of subsection (1) may—
(a) provide for the competent authority to maintain a list of sponsors;
(b) specify services which must be performed by a sponsor;
(¢) impose requirements on a sponsor in relation to the provision of services or
specified services;
(d) specify the circumstances in which a person is qualified for being approved
as a sponsor.
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(4) If the competent authority proposes—
(a) torefuse a person’s application for approval as a sponsor, or
(b) to cancel a person’s approval as a sponsor [*otherwise than at his request],
it must give him a warning notice.

(5) If, after considering any representations made in response to the warning notice, the
competent authority decides—
(a) to grant the application for approval, or
(b) not to cancel the approval,

it must give the person concerned, and any person to whom a copy of the warning
notice was given, written notice of its decision.

(6) If, after considering any representations made in response to the warning notice, the
competent authority decides—

(a) torefuse to grant the application for approval, or
(b) to cancel the approval,
it must give the person concerned a decision notice.

(7) A person to whom a decision notice is given under this section may refer the matter
to the Tribunal.

Textual Amendments
F47 Words in s. 88(4)(b) inserted (12.7.2007) by The Regulatory Reform (Financial Services and Markets
Act 2000) Order 2007 (S.1. 2007/1973), art. 9

Commencement Information
I31 S. 88 wholly in force at 1.12.2001; s. 88 not in force at Royal Assent see s. 431(2); s. 88(1)-(3) in force
at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 88 in force in so far as not already in force at 1.12.2001
by S.I. 2001/3538, art. 2(1)

89 Public censure of sponsor.

(1) Listing rules may make provision for the competent authority, if it considers that a
sponsor has contravened a requirement imposed on him by rules made as a result of
section 88(3)(c), to publish a statement to that effect.

(2) If the competent authority proposes to publish a statement it must give the sponsor a
warning notice setting out the terms of the proposed statement.

(3) I, after considering any representations made in response to the warning notice, the
competent authority decides to make the proposed statement, it must give the sponsor
a decision notice setting out the terms of the statement.

(4) A sponsor to whom a decision notice is given under this section may refer the matter
to the Tribunal.

Modifications etc. (not altering text)
C202 S. 89(2)-(4) applied (with modifications) (1.12.2001) by S.I. 2001/2957, arts. 1, 10(3), 12, 13; S.I.
2001/3538, art. 2(1)
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http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
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Commencement Information
I32  S. 89 wholly in force at 1.12.2001; s. 89 not in force at Royal Assent see s. 431(2); s. 89(1) in force at
18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 89 in force in so far as not already in force at 1.12.2001 by
S.I. 2001/3538, art. 2(1)

[#Transparency obligations

Textual Amendments
F48 Ss. 89A-89G and cross-heading inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1266(1),
1300(1)(a) (with s. 1266(2))

89A Transparency rules

(1) The competent authority may make rules for the purposes of the transparency
obligations directive.

(2) The rules may include provision for dealing with any matters arising out of or related
to any provision of the transparency obligations directive.

(3) The competent authority may also make rules—

(a)

(b)

for the purpose of ensuring that voteholder information in respect of voting
shares traded on a UK market other than a regulated market is made public or
notified to the competent authority;

providing for persons who hold comparable instruments (see section 89F(1)
(¢)) in respect of voting shares to be treated, in the circumstances specified in
the rules, as holding some or all of the voting rights in respect of those shares.

(4) Rules under this section may, in particular, make provision—

(a)

(b)

(©)
(d)
(e)
¢

(2

specifying how the proportion of—

(1) the total voting rights in respect of shares in an issuer, or

(ii) the total voting rights in respect of a particular class of shares in an

1Ssuer,

held by a person is to be determined;
specifying the circumstances in which, for the purposes of any determination
of the voting rights held by a person (“P”) in respect of voting shares in an
issuer, any voting rights held, or treated by virtue of subsection (3)(b) as held,
by another person in respect of voting shares in the issuer are to be regarded
as held by P;
specifying the nature of the information which must be included in any
notification;

about the form of any notification;

requiring any notification to be given within a specified period;

specifying the manner in which any information is to be made public and the
period within which it must be made public;

specifying circumstances in which any of the requirements imposed by rules
under this section does not apply.

(5) Rules under this section are referred to in this Part as “transparency rules”.


http://www.legislation.gov.uk/id/uksi/2001/1820
http://www.legislation.gov.uk/id/uksi/2001/1820/article/2
http://www.legislation.gov.uk/id/uksi/2001/1820/schedule
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1266/1
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1266/2
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89B

89C

(6) Nothing in sections 89B to 89G affects the generality of the power to make rules under
this section.

Provision of voteholder information

(1) Transparency rules may make provision for voteholder information in respect of
voting shares to be notified, in circumstances specified in the rules—

(a) to the issuer, or
(b) to the public,
or to both.

(2) Transparency rules may make provision for voteholder information notified to the
issuer to be notified at the same time to the competent authority.

(3) In this Part “voteholder information” in respect of voting shares means information
relating to the proportion of voting rights held by a person in respect of the shares.

(4) Transparency rules may require notification of voteholder information relating to a
person—

(a) Iinitially, not later than such date as may be specified in the rules for the
purposes of the first indent of Article 30.2 of the transparency obligations
directive, and

(b) subsequently, in accordance with the following provisions.

(5) Transparency rules under subsection (4)(b) may require notification of voteholder
information relating to a person only where there is a notifiable change in the
proportion of—

(a) the total voting rights in respect of shares in the issuer, or
(b) the total voting rights in respect of a particular class of share in the issuer,

held by the person.

(6) For this purpose there is a “notifiable change” in the proportion of voting rights held
by a person when the proportion changes—

(a) frombeing a proportion less than a designated proportion to a proportion equal
to or greater than that designated proportion,

(b) from being a proportion equal to a designated proportion to a proportion
greater or less than that designated proportion, or

(c) from being a proportion greater than a designated proportion to a proportion
equal to or less than that designated proportion.

(7) In subsection (6) “designated” means designated by the rules.

Provision of information by issuers of transferable securities

(1) Transparency rules may make provision requiring the issuer of transferable securities,
in circumstances specified in the rules—

(a) to make public information to which this section applies, or
(b) tonotify to the competent authority information to which this section applies,
or to do both.

(2) In the case of every issuer, this section applies to—
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(a) information required by Article 4 of the transparency obligations directive;

(b) information relating to the rights attached to the transferable securities,
including information about the terms and conditions of those securities which
could indirectly affect those rights; and

(¢) information about new loan issues and about any guarantee or security in
connection with any such issue.

(3) In the case of an issuer of debt securities, this section also applies to information
required by Article 5 of the transparency obligations directive.

(4) In the case of an issuer of shares, this section also applies to—
(a) information required by Article 5 of the transparency obligations directive;
(b) information required by Article 6 of that directive;
(c¢) voteholder information—
(1) notified to the issuer, or

(ii) relating to the proportion of voting rights held by the issuer in respect
of shares in the issuer;

(d) information relating to the issuer's capital; and

(e) information relating to the total number of voting rights in respect of shares
or shares of a particular class.

89D Notification of voting rights held by issuer

(1) Transparency rules may require notification of voteholder information relating to the
proportion of voting rights held by an issuer in respect of voting shares in the issuer—

(a) initially, not later than such date as may be specified in the rules for the
purposes of the second indent of Article 30.2 of the transparency obligations
directive, and

(b) subsequently, in accordance with the following provisions.

(2) Transparency rules under subsection (1)(b) may require notification of voteholder
information relating to the proportion of voting rights held by an issuer in respect of
voting shares in the issuer only where there is a notifiable change in the proportion
of—

(a) the total voting rights in respect of shares in the issuer, or
(b) the total voting rights in respect of a particular class of share in the issuer,

held by the issuer.

(3) For this purpose there is a “notifiable change” in the proportion of voting rights held
by a person when the proportion changes—

(a) from being a proportion less than a designated proportion to a proportion equal
to or greater than that designated proportion,

(b) from being a proportion equal to a designated proportion to a proportion
greater or less than that designated proportion, or

(c) from being a proportion greater than a designated proportion to a proportion
equal to or less than that designated proportion.

(4) In subsection (3) “designated” means designated by the rules.
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89E Notification of proposed amendment of issuer's constitution

Transparency rules may make provision requiring an issuer of transferable securities
that are admitted to trading on a regulated market to notify a proposed amendment to
its constitution—

(a) to the competent authority, and

(b) to the market on which the issuer's securities are admitted,

at times and in circumstances specified in the rules.

89F Transparency rules: interpretation etc

(1) For the purposes of sections 89A to 89G—
(a) the voting rights in respect of any voting shares are the voting rights attached
to those shares,
(b) apersonis to be regarded as holding the voting rights in respect of the shares—
(1) if, by virtue of those shares, he is a shareholder within the meaning
of Article 2.1(e) of the transparency obligations directive;
(ii) if, and to the extent that, he is entitled to acquire, dispose of or exercise
those voting rights in one or more of the cases mentioned in Article
10(a) to (h) of the transparency obligations directive;

(iii) if he holds, directly or indirectly, a financial instrument which results
in an entitlement to acquire the shares and is an Article 13 instrument,
and

(c) a person holds a “comparable instrument” in respect of voting shares if he
holds, directly or indirectly, a financial instrument in relation to the shares
which has similar economic effects to an Article 13 instrument (whether or
not the financial instrument results in an entitlement to acquire the shares).

(2) Transparency rules under section 89A(3)(b) may make different provision for different
descriptions of comparable instrument.

(3) For the purposes of sections 89A to 89G two or more persons may, at the same time,
each be regarded as holding the same voting rights.

(4) In those sections—

“Article 13 instrument” means a financial instrument of a type determined
by the European Commission under Article 13.2 of the transparency
obligations directive;

[**“financial instrument” has the meaning given in Article 4.1(17) of
Directive 2004/39/EC on markets in financial instruments;]

“UK market” means a market that is situated or operating in the United
Kingdom;

“voting shares” means shares of an issuer to which voting rights are
attached.

Textual Amendments
F49 S. 89F(4): definition of "financial instrument" inserted (31.1.2009) by The Definition of Financial
Instrument Order 2008 (S.1. 2008/3053), art. 2(2)


http://www.legislation.gov.uk/european/directive/2004/0039
http://www.legislation.gov.uk/id/ukpga/2000/8/section/89F/4
http://www.legislation.gov.uk/id/uksi/2008/3053
http://www.legislation.gov.uk/id/uksi/2008/3053
http://www.legislation.gov.uk/id/uksi/2008/3053/article/2/2
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89G Transparency rules: other supplementary provisions

(1) Transparency rules may impose the same obligations on a person who has applied for
the admission of transferable securities to trading on a regulated market without the
issuer's consent as they impose on an issuer of transferable securities.

(2) Transparency rules that require a person to make information public may include
provision authorising the competent authority to make the information public in the
event that the person fails to do so.

(3) The competent authority may make public any information notified to the authority
in accordance with transparency rules.

(4) Transparency rules may make provision by reference to any provision of any rules
made by the Panel on Takeovers and Mergers under Part 28 of the Companies Act
2006.

(5) Sections 89A to 89F and this section are without prejudice to any other power
conferred by this Part to make Part 6 rules.]

[’Power of competent authority to call for information

Textual Amendments
F50 Ss. 89H-89J and cross-heading inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1267, 1300(1)

(a)

89H Competent authority's power to call for information

(1) The competent authority may by notice in writing given to a person to whom this
section applies require him—

(a) to provide specified information or information of a specified description, or
(b) to produce specified documents or documents of a specified description.

(2) This section applies to—
(a) anissuer in respect of whom transparency rules have effect;
(b) avoteholder;
(¢) an auditor of—
(i) an issuer to whom this section applies, or
(i1) a voteholder;
(d) a person who controls a voteholder;
(e) aperson controlled by a voteholder;
(f) adirector or other similar officer of an issuer to whom this section applies;

(g) a director or other similar officer of a voteholder or, where the affairs of a
voteholder are managed by its members, a member of the voteholder.

(3) This section applies only to information and documents reasonably required in
connection with the exercise by the competent authority of functions conferred on it
by or under sections 89A to 89G (transparency rules).

(4) Information or documents required under this section must be provided or produced—
(a) before the end of such reasonable period as may be specified, and


http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1267
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
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891

89J

(b) atsuch place as may be specified.

(5) If a person claims a lien on a document, its production under this section does not
affect the lien.

Requirements in connection with call for information

(1) The competent authority may require any information provided under section 89H to
be provided in such form as it may reasonably require.

(2) The competent authority may require—

(a) any information provided, whether in a document or otherwise, to be verified
in such manner as it may reasonably require;

(b) any document produced to be authenticated in such manner as it may
reasonably require.

(3) If a document is produced in response to a requirement imposed under section 89H,
the competent authority may—

(a) take copies of or extracts from the document; or

(b) require the person producing the document, or any relevant person, to provide
an explanation of the document.

(4) In subsection (3)(b) “relevant person”, in relation to a person who is required to
produce a document, means a person who—

(a) has been or is a director or controller of that person;
(b) has been or is an auditor of that person;

(c) hasbeen or is an actuary, accountant or lawyer appointed or instructed by that
person; or

(d) has been or is an employee of that person.

(5) If a person who is required under section 89H to produce a document fails to do so,
the competent authority may require him to state, to the best of his knowledge and
belief, where the document is.

Power to call for information: supplementary provisions

(1) The competent authority may require an issuer to make public any information
provided to the authority under section 89H.

(2) If the issuer fails to comply with a requirement under subsection (1), the competent
authority may, after seeking representations from the issuer, make the information
public.

(3) In sections 89H and 891 (power of competent authority to call for information)—
“control” and “controlled” have the meaning given by subsection (4) below;
“specified” means specified in the notice;

“voteholder” means a person who—

(a) holds voting rights in respect of any voting shares for the purposes of
sections 89A to 89G (transparency rules), or

(b) is treated as holding such rights by virtue of rules under section 89A(3)
(b).

(4) For the purposes of those sections a person (“A”) controls another person (“B”) if—
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(a) A holds a majority of the voting rights in B,

(b) A is a member of B and has the right to appoint or remove a majority of the
members of the board of directors (or, if there is no such board, the equivalent
management body) of B,

(¢) A is a member of B and controls alone, pursuant to an agreement with other
shareholders or members, a majority of the voting rights in B, or

(d) A hastheright to exercise, or actually exercises, dominant influence or control
over B.

(5) For the purposes of subsection (4)(b)—
(a) any rights of a person controlled by A, and
(b) any rights of a person acting on behalf of A or a person controlled by A,
are treated as held by A.]

F51 . . . . . .
[F"Powers exercisable in case of infringement of transparency obligation

Textual Amendments
F51 Ss. 89K-89N and cross-heading inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1268, 1300(1)

(a)

89K Public censure of issuer

(1) If the competent authority finds that an issuer of securities admitted to trading on a
regulated market is failing or has failed to comply with an applicable transparency
obligation, it may publish a statement to that effect.

(2) If the competent authority proposes to publish a statement, it must give the issuer a
warning notice setting out the terms of the proposed statement.

(3) If, after considering any representations made in response to the warning notice, the
competent authority decides to make the proposed statement, it must give the issuer a
decision notice setting out the terms of the statement.

(4) A notice under this section must inform the issuer of his right to refer the matter to the
Tribunal (see section 89N) and give an indication of the procedure on such a reference.

(5) In this section “transparency obligation” means an obligation under—
(a) aprovision of transparency rules, or

(b) any other provision made in accordance with the transparency obligations
directive.

(6) In relation to an issuer whose home State is a member State other than the United
Kingdom, any reference to an applicable transparency obligation must be read subject
to section 100A(2).

89L Power to suspend or prohibit trading of securities

(1) This section applies to securities admitted to trading on a regulated market.

(2) If the competent authority has reasonable grounds for suspecting that an applicable
transparency obligation has been infringed by an issuer, it may—


http://www.legislation.gov.uk/id/ukpga/2000/8/section/89K
http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1268
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
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(a) suspend trading in the securities for a period not exceeding 10 days,
(b) prohibit trading in the securities, or

(c) make a request to the operator of the market on which the issuer's securities
are traded—

(i) to suspend trading in the securities for a period not exceeding 10 days,
or

(ii) to prohibit trading in the securities.

(3) If the competent authority has reasonable grounds for suspecting that a provision
required by the transparency obligations directive has been infringed by a voteholder
of an issuer, it may—

(a) prohibit trading in the securities, or

(b) make a request to the operator of the market on which the issuer's securities
are traded to prohibit trading in the securities.

(4) If the competent authority finds that an applicable transparency obligation has been
infringed, it may require the market operator to prohibit trading in the securities.

5) In this section “transparency obligation” means an obligation under—
p y g g
(a) aprovision contained in transparency rules, or

(b) any other provision made in accordance with the transparency obligations
directive.

(6) In relation to an issuer whose home State is a member State other than the United
Kingdom, any reference to an applicable transparency obligation must be read subject
to section 100A(2).

S$OM Procedure under section 89L

(1) A requirement under section 89L takes effect—
(a) immediately, if the notice under subsection (2) states that that is the case;
(b) in any other case, on such date as may be specified in the notice.

(2) If the competent authority—
(a) proposes to exercise the powers in section 89L in relation to a person, or
(b) exercises any of those powers in relation to a person with immediate effect,
it must give that person written notice.

(3) The notice must—

(a) give details of the competent authority's action or proposed action;

(b) state the competent authority's reasons for taking the action in question and
choosing the date on which it took effect or takes effect;

(c) inform the recipient that he may make representations to the competent
authority within such period as may be specified by the notice (whether or not
he had referred the matter to the Tribunal);

(d) inform him of the date on which the action took effect or takes effect;

(e) inform him of his right to refer the matter to the Tribunal (see section 89N)
and give an indication of the procedure on such a reference.

(4) The competent authority may extend the period within which representations may be
made to it.
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(5) I, having considered any representations made to it, the competent authority decides
to maintain, vary or revoke its earlier decision, it must give written notice to that effect
to the person mentioned in subsection (2).

89N Right to refer matters to the Tribunal

A person—
(a) to whom a decision notice is given under section 89K (public censure), or
(b) to whom a notice is given under section 89M (procedure in connection with
suspension or prohibition of trading),

may refer the matter to the Tribunal.]

F52
[?Corporate governance]

Textual Amendments
F52 S. 890 and cross-heading inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1269, 1300(1)(a)

890 Corporate governance rules

(1) The competent authority may make rules (“corporate governance rules”)—

(a) for the purpose of implementing, enabling the implementation of or dealing
with matters arising out of or related to, any Community obligation relating
to the corporate governance of issuers who have requested or approved
admission of their securities to trading on a regulated market;

(b) about corporate governance in relation to such issuers for the purpose of
implementing, or dealing with matters arising out of or related to, any
Community obligation.

(2) “Corporate governance”, in relation to an issuer, includes—
(a) the nature, constitution or functions of the organs of the issuer;
(b) the manner in which organs of the issuer conduct themselves;
(c) the requirements imposed on organs of the issuer;
(d) the relationship between the different organs of the issuer;

(e) therelationship between the organs of the issuer and the members of the issuer
or holders of the issuer's securities.

(3) The burdens and restrictions imposed by rules under this section on foreign-traded
issuers must not be greater than the burdens and restrictions imposed on UK-traded
issuers by—

(a) rules under this section, and
(b) listing rules.

(4) For this purpose—
“foreign-traded issuer” means an issuer who has requested or approved
admission of the issuer's securities to trading on a regulated market situated
or operating outside the United Kingdom;


http://www.legislation.gov.uk/id/ukpga/2000/8/section/89O
http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1269
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
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“UK-traded issuer” means an issuer who has requested or approved
admission of the issuer's securities to trading on a regulated market situated
or operating in the United Kingdom.

(5) This section is without prejudice to any other power conferred by this Part to make
Part 6 rules.

[ Compensation for false or misleading statements etc"™]

Textual Amendments
F53 S. 90 cross-heading substituted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch.
15 para. 4
F54 Ss. 90A, 90B inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1270, 1300(1)(a)

90 ["**Compensation for statements in listing particulars or prospectus]

(1) Any person responsible for listing particulars is liable to pay compensation to a person
who has—

(a) acquired securities to which the particulars apply; and
(b) suffered loss in respect of them as a result of—
(1) any untrue or misleading statement in the particulars; or

(i1) the omission from the particulars of any matter required to be included
by section 80 or 81.

(2) Subsection (1) is subject to exemptions provided by Schedule 10.

(3) If listing particulars are required to include information about the absence of a
particular matter, the omission from the particulars of that information is to be treated
as a statement in the listing particulars that there is no such matter.

(4) Any person who fails to comply with section 81 is liable to pay compensation to any
person who has—

(a) acquired securities of the kind in question; and
(b) suffered loss in respect of them as a result of the failure.

(5) Subsection (4) is subject to exemptions provided by Schedule 10.
(6) This section does not affect any liability which may be incurred apart from this section.

(7) References in this section to the acquisition by a person of securities include references
to his contracting to acquire them or any interest in them.

(8) No person shall, by reason of being a promoter of a company or otherwise, incur any
liability for failing to disclose information which he would not be required to disclose
in listing particulars in respect of a company’s securities—

(a) if he were responsible for those particulars; or
(b) if he is responsible for them, which he is entitled to omit by virtue of
section 82.

(9) The reference in subsection (8) to a person incurring liability includes a reference to
any other person being entitled as against that person to be granted any civil remedy
or to rescind or repudiate an agreement.


http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1272
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/4
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/4
http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1270
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
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(10) “Listing particulars”, in subsection (1) and Schedule 10, includes supplementary
listing particulars.

["*°(11) This section applies in relation to a prospectus as it applies to listing particulars, with

the following modifications—

(a) references in this section or in Schedule 10 to listing particulars,
supplementary listing particulars or sections 80, 81 or 82 are to be read,
respectively, as references to a prospectus, supplementary prospectus and
sections 87A, 87G and 87B;

(b) references in Schedule 10 to admission to the official list are to be read as
references to admission to trading on a regulated market;

(c) inrelation to a prospectus, “securities” means “transferable securities”.

(12) A person is not to be subject to civil liability solely on the basis of a summary
in a prospectus unless the summary is misleading, inaccurate or inconsistent when
read with the rest of the prospectus; and, in this subsection, a summary includes any
translation of it.]

Textual Amendments
FS55 S. 90 words in heading substituted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a),
Sch. 15 para. §
F56 S.90(11)(12) inserted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg. 2(1), Sch.
1 para. 6(2)

Modifications etc. (not altering text)
C203 S. 90 restricted (1.12.2001) by S.I. 2001/2957, arts. 1, 7(3); S.I. 2001/3538, art. 2(1)

VALID FROM 01/07/2011

[F57[
"7907.A
(1) A person is not to be subject to civil liability solely on the basis of the key investor
information produced in relation to a collective investment scheme or a sub-fund of
such a scheme in accordance with rules or other provisions implementing Chapter
IX of the UCITS directive, or of any translation of that information, unless the key
investor information is misleading, inaccurate or inconsistent with the relevant parts
of the prospectus published for that collective investment scheme or sub-fund in
accordance with rules made by the Authority under section 248 of this Act.

Liability for key investor information

(2) In this section, a reference to a sub-fund of a collective investment scheme is a
reference to a part of the property of the collective investment scheme which forms
a separate pool where—
(a) the collective investment scheme provides arrangements for separate
pooling of the contributions of the participants and the profits and income
out of which payments are made to them; and

(b) the participants are entitled to exchange rights in one pool for rights in
another.]]
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Textual Amendments
F57 S.90ZA inserted (1.7.2011) by The Undertakings for Collective Investment in Transferable Securities
Regulations 2011 (S.I. 2011/1613), reg. 2(3)

90A  Compensation for statements in certain publications

(1) The publications to which this section applies are—

(a) any reports and statements published in response to a requirement imposed
by a provision implementing Article 4, 5 or 6 of the transparency obligations
directive, and

(b) any preliminary statement made in advance of a report or statement to be
published in response to a requirement imposed by a provision implementing
Article 4 of that directive, to the extent that it contains information that it is
intended—

(1) will appear in the report or statement, and
(i1) will be presented in the report or statement in substantially the same
form as that in which it is presented in the preliminary statement.

(2) The securities to which this section applies are—
(a) securities that are traded on a regulated market situated or operating in the
United Kingdom, and
(b) securities that—

(i) are traded on a regulated market situated or operating outside the
United Kingdom, and

(i1) are issued by an issuer for which the United Kingdom is the home
Member State within the meaning of Article 2.1(i) of the transparency
obligations directive.

(3) The issuer of securities to which this section applies is liable to pay compensation to
a person who has—

(a) acquired such securities issued by it, and
(b) suffered loss in respect of them as a result of—

(i) any untrue or misleading statement in a publication to which this
section applies, or

(i1) the omission from any such publication of any matter required to be
included in it.

(4) The issuer is so liable only if a person discharging managerial responsibilities within
the issuer in relation to the publication—
(a) knew the statement to be untrue or misleading or was reckless as to whether
it was untrue or misleading, or

(b) knew the omission to be dishonest concealment of a material fact.

(5) A loss is not regarded as suffered as a result of the statement or omission in the
publication unless the person suffering it acquired the relevant securities—

(a) in reliance on the information in the publication, and

(b) at a time when, and in circumstances in which, it was reasonable for him to
rely on that information.


http://www.legislation.gov.uk/id/uksi/2011/1613
http://www.legislation.gov.uk/id/uksi/2011/1613
http://www.legislation.gov.uk/id/uksi/2011/1613/regulation/2/3

Financial Services and Markets Act 2000 (c. 8) 97
Part VI - Official Listing
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(6) Except as mentioned in subsection (8)—

(a) the issuer is not subject to any other liability than that provided for by this
section in respect of loss suffered as a result of reliance by any person on—

(1) an untrue or misleading statement in a publication to which this
section applies, or

(ii) the omission from any such publication of any matter required to be
included in it, and

(b) aperson other than the issuer is not subject to any liability, other than to the
issuer, in respect of any such loss.

(7) Any reference in subsection (6) to a person being subject to a liability includes a
reference to another person being entitled as against him to be granted any civil remedy
or to rescind or repudiate an agreement.

(8) This section does not affect—

(a) the powers conferred by section 382 and 384 (powers of the court to make a
restitution order and of the Authority to require restitution);

(b) liability for a civil penalty;
(c) liability for a criminal offence.

(9) For the purposes of this section—

(a) the following are persons “discharging managerial responsibilities” in relation
to a publication—

(i) any director of the issuer (or person occupying the position of director,
by whatever name called),

(i1) in the case of an issuer whose affairs are managed by its members,
any member of the issuer,

(iii) in the case of an issuer that has no persons within sub-paragraph (i)
or (ii), any senior executive of the issuer having responsibilities in
relation to the publication;

(b) references to the acquisition by a person of securities include his contracting
to acquire them or any interest in them.

["**90B Power to make further provision about liability for published information

(1) The Treasury may by regulations make provision about the liability of issuers of
securities traded on a regulated market, and other persons, in respect of information
published to holders of securities, to the market or to the public generally.

(2) Regulations under this section may amend any primary or subordinate legislation,
including any provision of, or made under, this Act.]

Penalties

91 [**Penalties for breach of Part 6 rules]

[*°17(1) If the competent authority considers that—

(a) anissuer of listed securities, or
(b) an applicant for listing,
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has contravened any provision of listing rules, it may impose on him a penalty of such
amount as it considers appropriate.

(1ZA) If the competent authority considers that—

(a) an issuer who has requested or approved the admission of a financial
instrument to trading on a regulated market,

(b) a person discharging managerial responsibilities within such an issuer, or
(c) a person connected with such a person discharging managerial
responsibilities,
has contravened any provision of disclosure rules, it may impose on him a penalty of
such amount as it considers appropriate.]

["*'(1A) If the competent authority considers that—

(a) anissuer of transferable securities,

(b) a person offering transferable securities to the public or requesting their
admission to trading on a regulated market,

(c) an applicant for the approval of a prospectus in relation to transferable
securities,

(d) aperson on whom a requirement has been imposed under section 87K or 87L,
or

(e) any other person to whom a provision of the prospectus directive applies,

has contravened a provision of this Part or of prospectus rules, or a provision
otherwise made in accordance with the prospectus directive or a requirement
imposed on him under such a provision, it may impose on him a penalty of
such amount as it considers appropriate.]

[F*(1B) If the competent authority considers—

(a) that a person has contravened—

(i) a provision of transparency rules or a provision otherwise made in
accordance with the transparency obligations directive, or
(i1) a provision of corporate governance rules, or
(b) that a person on whom a requirement has been imposed under section 89L
(power to suspend or prohibit trading of securities in case of infringement of
applicable transparency obligation), has contravened that requirement,

it may impose on the person a penalty of such amount as it considers appropriate.]

(2) If, in the case of a contravention [**by a person] referred to in subsection["*(1),
(1ZA)(a), (1A) or (1B)][*(“P”)], the competent authority considers that [***another
person] who was at the material time a director of [**’P] was knowingly concerned in
the contravention, it may impose upon him a penalty of such amount as it considers
appropriate.|

(3) If the competent authority is entitled to impose a penalty on a person under this section
in respect of a particular matter it may, instead of imposing a penalty on him in respect
of that matter, publish a statement censuring him.

(4) Nothing in this section prevents the competent authority from taking any other steps
which it has power to take under this Part.

(5) A penalty under this section is payable to the competent authority.
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(6) The competent authority may not take action against a person under this section after
the end of the period of two years beginning with the first day on which it knew of the
contravention unless proceedings against that person, in respect of the contravention,
were begun before the end of that period.

(7) For the purposes of subsection (6)—

(a) the competent authority is to be treated as knowing of a contravention if it has
information from which the contravention can reasonably be inferred; and

(b) proceedings against a person in respect of a contravention are to be treated as
begun when a warning notice is given to him under section 92.

Textual Amendments

F58 S. 91 heading substituted (1.7.2005) by The Prospectus Regulations 2005 (S.1. 2005/1433), reg. 2(1),
Sch. 1 para. 7(4)

F59 S.91(1)(2) substituted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(2), 4, Sch. 1 para. 4

F60 S.91(1)(1ZA) substituted for s. 91(1) (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)
(a), Sch. 15 para. 6(2)

F61 S.91(1A) inserted (1.7.2005) by The Prospectus Regulations 2005 (S.1. 2005/1433), reg. 2(1), Sch. 1
para. 7(2)

F62 S.91(1B) inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15 para.
6(3)

F63 Words in s. 91(2) substituted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg.
2(1), Sch. 1 para. 7(3)(a)

F64 Words in s. 91(2) substituted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15
para. 6(4)

F65 Words in s. 91(2) substituted (1.7.2005) by The Prospectus Regulations 2005 (S.1. 2005/1433), reg.
2(1), Sch. 1 para. 7(3)(b)

F66 Words in s. 91(2) substituted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg.
2(1), Sch. 1 para. 7(3)(¢c)

F67 Word in s. 91(2) substituted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg.
2(1), Sch. 1 para. 7(3)(d)

Modifications etc. (not altering text)
C204 S.91(6)(7) applied (with modifications) (1.12.2001) by S.I. 2001/2957, arts. 1, 11(4)-(6); S.L.
2001/3538, art. 2(1)

92 Procedure.

(1) If the competent authority proposes to take action against a person under section 91,
it must give him a warning notice.

(2) A warning notice about a proposal to impose a penalty must state the amount of the
proposed penalty.

(3) A warning notice about a proposal to publish a statement must set out the terms of
the proposed statement.

(4) If the competent authority decides to take action against a person under section 91, it
must give him a decision notice.
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(5) A decision notice about the imposition of a penalty must state the amount of the
penalty.

(6) A decision notice about the publication of a statement must set out the terms of the
statement.

(7) If the competent authority decides to take action against a person under section 91, he
may refer the matter to the Tribunal.

Modifications etc. (not altering text)
C205 S. 92(1)(3)(4)(6)(7) applied (with modifications) (1.12.2001) by S.I. 2001/2957, arts. 1, 11(3), 12, 13;
S.1. 2001/3538, art. 2(1)

93 Statement of policy.

(1) The competent authority must prepare and issue a statement (“its policy statement™)
of its policy with respect to—

(a) the imposition of penalties under section 91; and
(b) the amount of penalties under that section.

(2) The competent authority’s policy in determining what the amount of a penalty should
be must include having regard to—
(a) the seriousness of the contravention in question in relation to the nature of the
requirement contravened;
(b) the extent to which that contravention was deliberate or reckless; and
(¢) whether the person on whom the penalty is to be imposed is an individual.

(3) The competent authority may at any time alter or replace its policy statement.

(4) If its policy statement is altered or replaced, the competent authority must issue the
altered or replacement statement.

(5) In exercising, or deciding whether to exercise, its power under section 91 in the case of
any particular contravention, the competent authority must have regard to any policy
statement published under this section and in force at the time when the contravention
in question occurred.

(6) The competent authority must publish a statement issued under this section in the way
appearing to the competent authority to be best calculated to bring it to the attention
of the public.

(7) The competent authority may charge a reasonable fee for providing a person with a
copy of the statement.

(8) The competent authority must, without delay, give the Treasury a copy of any policy
statement which it publishes under this section.
94 Statements of policy: procedure.

(1) Before issuing a statement under section 93, the competent authority must publish a
draft of the proposed statement in the way appearing to the competent authority to be
best calculated to bring it to the attention of the public.
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95

(2) The draft must be accompanied by notice that representations about the proposal may
be made to the competent authority within a specified time.

(3) Before issuing the proposed statement, the competent authority must have regard to
any representations made to it in accordance with subsection (2).

(4) If the competent authority issues the proposed statement it must publish an account,
in general terms, of—

(a) the representations made to it in accordance with subsection (2); and
(b) its response to them.

(5) If the statement differs from the draft published under subsection (1) in a way which
is, in the opinion of the competent authority, significant, the competent authority must
(in addition to complying with subsection (4)) publish details of the difference.

(6) The competent authority may charge a reasonable fee for providing a person with a
copy of a draft published under subsection (1).

(7) This section also applies to a proposal to alter or replace a statement.
Competition

Competition scrutiny.

(1) The Treasury may by order provide for—
(a) regulating provisions, and
(b) the practices of the competent authority in exercising its functions under this
Part (“practices”),

to be kept under review.

(2) Provision made as a result of subsection (1) must require the person responsible for
keeping regulating provisions and practices under review to consider—
(a) whether any regulating provision or practice has a significantly adverse effect
on competition; or
(b) whether two or more regulating provisions or practices taken together have,
or a particular combination of regulating provisions and practices has, such
an effect.

(3) An order under this section may include provision corresponding to that made by any
provision of Chapter III of Part X.

(4) Subsection (3) is not to be read as in any way restricting the power conferred by
subsection (1).

(5) Subsections (6) to (8) apply for the purposes of provision made by or under this
section.

(6) Regulating provisions or practices have a significantly adverse effect on competition
if—
(a) they have, or are intended or likely to have, that effect; or
(b) the effect that they have, or are intended or likely to have, is to require or
encourage behaviour which has, or is intended or likely to have, a significantly
adverse effect on competition.
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(7) If regulating provisions or practices have, or are intended or likely to have, the effect
of requiring or encouraging exploitation of the strength of a market position they are to
be taken to have, or be intended or be likely to have, an adverse effect on competition.

(8) In determining whether any of the regulating provisions or practices have, or are
intended or likely to have, a particular effect, it may be assumed that the persons to
whom the provisions concerned are addressed will act in accordance with them.

(9) “Regulating provisions” means—
(@) [**®*Part 6 rules]

(b) general guidance given by the competent authority in connection with its
functions under this Part.

Textual Amendments
F68 Words in s. 95(9)(a) substituted (1.7.2005) by The Financial Services and Markets Act 2000 (Market
Abuse) Regulations 2005 (S.1. 2005/381), regs. 1(2), 4, Sch. 1 para. 5

Miscellaneous

96 Obligations of issuers of listed securities.

(1) Listing rules may—
(a) specify requirements to be complied with by issuers of listed securities; and

(b) make provision with respect to the action that may be taken by the competent
authority in the event of non-compliance.

(2) If the rules require an issuer to publish information, they may include provision
authorising the competent authority to publish it in the event of his failure to do so.

(3) This section applies whenever the listed securities were admitted to the official list.

[ Disclosure of information requirements

F69
96A
(1) Disclosure rules must include provision specifying the disclosure of information

requirements to be complied with by—

(a) issuers who have requested or approved admission of their financial
instruments to trading on a regulated market in the United Kingdom;

(b) persons acting on behalf of or for the account of such issuers;
(c) persons discharging managerial responsibilities within an issuer—

(i) who is registered in the United Kingdom and who has requested or
approved admission of its shares to trading on a regulated market; or

(i1) who is not registered in the United Kingdom or any other EEA State
but who has requested or approved admission of its shares to trading
on a regulated market and who is required to file annual information
in relation to the shares in the United Kingdom in accordance with
Article 10 of the prospectus directive;

(d) persons connected to such persons discharging managerial responsibilities.

(2) The rules must in particular—
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(a) require an issuer to publish specified inside information;

(b) require an issuer to publish any significant change concerning information it
has already published in accordance with paragraph (a);

(¢c) allow an issuer to delay the publication of inside information in specified
circumstances;

(d) require an issuer (or a person acting on his behalf or for his account) who
discloses inside information to a third party to publish that information
without delay in specified circumstances;

(e) require an issuer (or person acting on his behalf or for his account) to draw up
a list of those persons working for him who have access to inside information
relating directly or indirectly to that issuer; and

(f) require persons discharging managerial responsibilities within an issuer
falling within subsection (1)(c)(i) or (ii), and persons connected to such
persons discharging managerial responsibilities, to disclose transactions
conducted on their own account in shares of the issuer, or derivatives or any
other financial instrument relating to those shares.

(3) Disclosure rules may make provision with respect to the action that may be taken by
the competent authority in respect of non-compliance.]

Textual Amendments
F69 Ss. 96A-96C inserted (17.3.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(3)(b), 4, Sch. 1 para. 6

Modifications etc. (not altering text)

C206 S. 96A modified (22.2.2008) by The Northern Rock plc Transfer Order 2008 (S.1. 2008/432), art.
17(1), Sch. para. 4(a)

C207 S. 96A modified (29.9.2008 at 8.00 a.m.) by The Bradford & Bingley plc Transfer of Securities and
Property etc. Order 2008 (S.1. 2008/2546), art. 13(1)(3), Sch. 1 para. 4(a)

C208 S. 96A modified (7.10.2008 at 9.30 a.m.) by The Heritable Bank plc Transfer of Certain Rights and
Liabilities Order 2008 (S.1. 2008/2644), art. 26, Sch. 2 para. 4(a)

C209 S. 96A modified (30.3.2009 at 8.00 a.m.) by The Amendments to Law (Resolution of Dunfermline
Building Society) Order 2009 (S.I. 2009/814), art. 7, Sch. para. 4(a)

96B  [""’Disclosure rules: persons responsible for compliance]

(1) [""'For the purposes of the provisions of this Part relating to disclosure rules], a “person
discharging managerial responsibilities within an issuer” means—

(a) adirector of an issuer falling within section 96A(1)(c)(i) or (ii); or
(b) asenior executive of such an issuer who—
(i) has regular access to inside information relating, directly or indirectly,
to the issuer, and
(i) has power to make managerial decisions affecting the future
development and business prospects of the issuer.

[F2(2) Schedule 11B (connected persons) has effect for the purposes of the provisions of this

Part relating to disclosure rules. ]
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Textual Amendments

F69 Ss. 96A-96C inserted (17.3.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(3)(b), 4, Sch. 1 para. 6

F70 Words in s. 96B heading substituted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a),
Sch. 15 para. 7(a)

F71 Words in s. 96B(1) substituted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch.
15 para. 7(b)

F72 S.96B(2) substituted (1.10.2009) by The Financial Services and Markets Act 2000 (Amendment)
Regulations 2009 (S.1. 2009/2461), reg. 2(1)(3) (this amendment supersedes the amendment in para.
181(2) of Sch. 1 to the Companies Act 2006 (Consequential Amendments, Transitional Provisions and
Savings) Order 2009 (S.1. 2009/1941))

Modifications etc. (not altering text)

C210 S. 96B modified (22.2.2008) by The Northern Rock plc Transfer Order 2008 (S.1. 2008/432), art.
17(1), Sch. para. 4(b)

C211 S. 96B modified (29.9.2008 at 8.00 a.m.) by The Bradford & Bingley plc Transfer of Securities and
Property etc. Order 2008 (S.1. 2008/2546), art. 13(1)(3), Sch. 1 para. 4(b)

C212 S. 96B modified (7.10.2008 at 9.30 a.m.) by The Heritable Bank plc Transfer of Certain Rights and
Liabilities Order 2008 (S.I. 2008/2644), art. 26, Sch. 2 para. 4(b)

C213 S. 96B modified (30.3.2009 at 8.00 a.m.) by The Amendments to Law (Resolution of Dunfermline
Building Society) Order 2009 (S.1. 2009/814), art. 7, Sch. para. 4(b)

96C Suspension of trading

(1) The competent authority may, in accordance with disclosure rules, suspend trading in
a financial instrument.

(2) If the competent authority does so, the issuer of that financial instrument may refer
the matter to the Tribunal.

(3) The provisions relating to suspension of listing of securities in section 78 apply to
the suspension of trading in a financial instrument and the references to listing and
securities are to be read as references to trading and financial instruments respectively
for the purposes of this section.]

Textual Amendments
F69 Ss. 96A-96C inserted (17.3.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(3)(b), 4, Sch. 1 para. 6

97 Appointment by competent authority of persons to carry out investigations.

(1) Subsection (2) applies if it appears to the competent authority that there are
circumstances suggesting that—

[P(a) there may have been a contravention of—
(i) a provision of this Part or of Part 6 rules, or

(ii) a provision otherwise made in accordance with the prospectus
directive or the transparency obligations directive;
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(b) a person who was at the material time a director of a person mentioned in
section 91(1), (1ZA)(a), (1A) or (1B) has been knowingly concerned in a
contravention by that person of—

(i) a provision of this Part or of Part 6 rules, or

(i1) a provision otherwise made in accordance with the prospectus
directive or the transparency obligations directive;]

©) M

(d) there may have been a contravention of section 83, 85 [, 87G] or 98.

(2) The competent authority may appoint one or more competent persons to conduct an
investigation on its behalf.

(3) Part XI applies to an investigation under subsection (2) as if—
(a) the investigator were appointed under section 167(1);
(b) references to the investigating authority in relation to him were to the
competent authority;
(c) references to the offences mentioned in section 168 were to those mentioned
in subsection (1)(d);

(d) references to an authorised person were references to the person under
investigation.

Textual Amendments
F73 S.97(1)(a)(b) substituted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15
para. 8
F74 S.97(1)(c) repealed (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.I. 2005/381), regs. 1(2), 4, Sch. 1 para. 7(c)
F75 Words in s. 97(1)(d) inserted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg.
2(1), Sch. 1 para. 8(c)

98 Advertisements etc. in connection with listing applications.

Textual Amendments
F76 S. 98 repealed (1.7.2005) by The Prospectus Regulations 2005 (S.1. 2005/1433), reg. 2(1), Sch. 1
para. 9

99 Fees.

(1) Listing rules may require the payment of fees to the competent authority in respect
of—
(a) applications for listing;
(b) the continued inclusion of securities in the official list;
(c) applications under section 88 for approval as a sponsor; and
(d) continued inclusion of sponsors in the list of sponsors.

[*”7(1A) Disclosure rules may require the payment of fees to the competent authority in respect

of the continued admission of financial instruments to trading on a regulated market.|
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["7*(1B) Prospectus rules may require the payment of fees to the competent authority in respect

of—
(a) applications for approval of a prospectus or a supplementary prospectus;
(b) applications for inclusion in the register of investors;
(c) the continued inclusion of investors in that register;
(d) access to that register.|

[F°(1C) Transparency rules may require the payment of fees to the competent authority in

respect of the continued admission of financial instruments to trading on a regulated
market.]

(2) In exercising its powers under subsection (1), the competent authority may set such
fees as it considers will (taking account of the income it expects as the competent
authority) enable it—

(a) to meet expenses incurred in carrying out its functions under this Part or for
any incidental purpose;

(b) to maintain adequate reserves; and

(c) in the case of the Authority, to repay the principal of, and pay any interest on,
any money which it has borrowed and which has been used for the purpose
of meeting expenses incurred in relation to—

(i) its assumption of functions from the London Stock Exchange Limited
in relation to the official list; and

(i1) its assumption of functions under this Part.

(3) In fixing the amount of any fee which is to be payable to the competent authority, no
account is to be taken of any sums which it receives, or expects to receive, by way of
penalties imposed by it under this Part.

(4) Subsection (2)(c) applies whether expenses were incurred before or after the coming
into force of this Part.

(5) Any fee which is owed to the competent authority under any provision made by or
under this Part may be recovered as a debt due to it.

Textual Amendments
F77 S.99(1A) inserted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(2), 4, Sch. 1 para. 8
F78 S.99(1B) inserted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg. 2(1), Sch. 1
para. 10
F79 S.99(1C) inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15 para. 9

Modifications etc. (not altering text)
C214 S. 99(2) modified (1.12.2001) by S.I. 2001/3650, arts. 1(a), 25(3)

100 Penalties.

(1) In determining its policy with respect to the amount of penalties to be imposed by it
under this Part, the competent authority must take no account of the expenses which
it incurs, or expects to incur, in discharging its functions under this Part.
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(2) The competent authority must prepare and operate a scheme for ensuring that the
amounts paid to it by way of penalties imposed under this Part are applied for the
benefit of issuers of securities admitted to the official list [**°, and issuers who have
requested or approved the admission of financial instruments to trading on a regulated
market.]

(3) The scheme may, in particular, make different provision with respect to different
classes of issuer.

(4) Up to date details of the scheme must be set out in a document (“the scheme details”).

(5) The scheme details must be published by the competent authority in the way appearing
to it to be best calculated to bring them to the attention of the public.

(6) Before making the scheme, the competent authority must publish a draft of the
proposed scheme in the way appearing to it to be best calculated to bring it to the
attention of the public.

(7) The draft must be accompanied by notice that representations about the proposals may
be made to the competent authority within a specified time.

(8) Before making the scheme, the competent authority must have regard to any
representations made to it under subsection (7).

(9) If the competent authority makes the proposed scheme, it must publish an account,
in general terms, of—

(a) the representations made to it in accordance with subsection (7); and
(b) its response to them.

(10) If the scheme differs from the draft published under subsection (6) in a way which is,
in the opinion of the competent authority, significant the competent authority must (in
addition to complying with subsection (9)) publish details of the difference.

(11) The competent authority must, without delay, give the Treasury a copy of any scheme
details published by it.

(12) The competent authority may charge a reasonable fee for providing a person with a
copy of—
(a) adraft published under subsection (6);
(b) scheme details.

(13) Subsections (6) to (10) and (12) apply also to a proposal to alter or replace the scheme.

Textual Amendments
F80 Words in s. 100(2) inserted (1.7.2005) by The Financial Services and Markets Act 2000 (Market
Abuse) Regulations 2005 (S.I. 2005/381), regs. 1(2), 4, Sch. 1 para. 9

[F81[
*1100A
(1) This section applies to the exercise by the competent authority of any power under
this Part exercisable in case of infringement of—
(a) a provision of prospectus rules or any other provision made in accordance
with the prospectus directive, or

Exercise of powers where UK is host member state
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(b) a provision of transparency rules or any other provision made in accordance
with the transparency obligations directive,

in relation to an issuer whose home State is a member State other than the United
Kingdom.

(2) The competent authority may act in such a case only in respect of the infringement of
a provision required by the relevant directive.

Any reference to an applicable provision or applicable transparency obligation shall
be read accordingly.

(3) If the authority finds that there has been such an infringement, it must give a notice to
that effect to the competent authority of the person's home State requesting it—

(a) to take all appropriate measures for the purpose of ensuring that the person
remedies the situation that has given rise to the notice, and

(b) to inform the authority of the measures it proposes to take or has taken or the
reasons for not taking such measures.

(4) The authority may not act further unless satisfied—

(a) that the competent authority of the person's home State has failed or refused
to take measures for the purpose mentioned in subsection (3)(a), or

(b) that the measures taken by that authority have proved inadequate for that
purpose.

This does not affect exercise of the powers under section 87K(2), 87L(2) or (3) or
89L(2) or (3) (powers to protect market).

(5) If the authority is so satisfied, it must, after informing the competent authority of the
person's home State, take all appropriate measures to protect investors.

(6) In such a case the authority must inform the Commission of the measures at the earliest
opportunity.]]

Textual Amendments
F81 S. 100A inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1271, 1300(1)(a)

101 Listing rules: general provisions.
(1) [***Part 6 rules] may make different provision for different cases.

(2) [™Part 6 rules] may authorise the competent authority to dispense with or modify the
application of the rules in particular cases and by reference to any circumstances.

(3) [™Part 6 rules] must be made by an instrument in writing.

(4) Immediately after an instrument containing [***Part 6 rules] is made, it must be printed
and made available to the public with or without payment.

(5) A person is not to be taken to have contravened [*any Part 6 rule] if he shows that at

the time of the alleged contravention the instrument containing the rule had not been
made available as required by subsection (4).
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(6) The production of a printed copy of an instrument purporting to be made by the
competent authority on which is endorsed a certificate signed by an officer of the
authority authorised by it for that purpose and stating—

(a) that the instrument was made by the authority,

(b) that the copy is a true copy of the instrument, and

(c) that on a specified date the instrument was made available to the public as
required by subsection (4),

is evidence (or in Scotland sufficient evidence) of the facts stated in the certificate.

(7) A certificate purporting to be signed as mentioned in subsection (6) is to be treated as
having been properly signed unless the contrary is shown.

(8) A person who wishes in any legal proceedings to rely on a rule-making instrument
may require the Authority to endorse a copy of the instrument with a certificate of the
kind mentioned in subsection (6).

Textual Amendments
F82 Words ins. 101(1)-(4) substituted (1.7.2005) by The Financial Services and Markets Act 2000 (Market
Abuse) Regulations 2005 (S.1. 2005/381), regs. 1(2), 4, Sch. 1 para. 10(a)
F83 Words ins. 101(5) substituted (1.7.2005) by The Financial Services and Markets Act 2000 (Market
Abuse) Regulations 2005 (S.1. 2005/381), regs. 1(2), 4, Sch. 1 para. 10(b)

102 Exemption from liability in damages.

(1) Neither the competent authority nor any person who is, or is acting as, a member,
officer or member of staff of the competent authority is to be liable in damages for
anything done or omitted in the discharge, or purported discharge, of the authority’s
functions.

(2) Subsection (1) does not apply—
(a) if the act or omission is shown to have been in bad faith; or

(b) so as to prevent an award of damages made in respect of an act or omission
on the ground that the act or omission was unlawful as a result of section 6(1)
of the "Human Rights Act 1998.

Marginal Citations
M2 1998 c. 42.

[ Interpretative provisions

Textual Amendments
F84 Ss. 102A-103 substituted for s. 103 (1.7.2005) by The Prospectus Regulations 2005 (S.1. 2005/1433),
reg. 2(1), Sch. 1 para. 11


http://www.legislation.gov.uk/id/ukpga/2000/8/section/101/1
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/4
http://www.legislation.gov.uk/id/uksi/2005/381/schedule/1/paragraph/10/a
http://www.legislation.gov.uk/id/ukpga/2000/8/section/101/5
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/4
http://www.legislation.gov.uk/id/uksi/2005/381/schedule/1/paragraph/10/b
http://www.legislation.gov.uk/id/ukpga/1998/42
http://www.legislation.gov.uk/id/uksi/2005/1433
http://www.legislation.gov.uk/id/uksi/2005/1433/regulation/2/1
http://www.legislation.gov.uk/id/uksi/2005/1433/schedule/1/paragraph/11
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102A  Meaning of “securities” etc.

(1) This section applies for the purposes of this Part.

(2) “Securities” means (except in section 74(2) and the expression “transferable
securities”) anything which has been, or may be, admitted to the official list.

(3) “Transferable securities” means anything which is a transferable security for the
purposes of [**Directive 2004/39/EC of the European Parliament and of the Council
on markets in financial instruments], other than money-market instruments for the
purposes of that directive which have a maturity of less than 12 months.

[ “Debt securities” has the meaning given in Article 2.1(b) of the transparency
(3A) obligations directive.]

F86

(4) “Financial instrument” has [**'(except in section 89F) Jthe meaning given in Article
1.3 of Directive 2003/6/EC of the European Parliament and of the Council of 28
January 2003 on insider dealing and market manipulation [***(as modified by Article
69 of Directive 2004/39/EC on markets in financial instruments)].

(5) “Non-equity transferable securities” means all transferable securities that are not
equity securities; and for this purpose “equity securities” has the meaning given in
Article 2.1(b) of the prospectus directive.

(6) “Issuer”—

(a) in relation to an offer of transferable securities to the public or admission of
transferable securities to trading on a regulated market for which an approved
prospectus is required as a result of section 85, means a legal person who
issues or proposes to issue the transferable securities in question,

in relation to transparency rules, means a legal person whose securities are
"(aa) admitted to trading on a regulated market or whose voting shares are admitted
to trading on a UK market other than a regulated market, and in the case
of depository receipts representing securities, the issuer is the issuer of the
securities represented;]
(b) inrelation to anything else which is or may be admitted to the official list, has
such meaning as may be prescribed by the Treasury, and

(c) in any other case, means a person who issues financial instruments.

Textual Amendments

F85 Words in s. 102A(3) substituted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch.
15 para. 10(3)

F86 S.102A(3A) inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15 para.
10(2)

F87 Words ins. 102A(4) inserted (31.1.2009) by The Definition of Financial Instrument Order 2008 (S.I.
2008/3053), art. 3(2)(a)

F88 Words ins. 102A(4) inserted (31.1.2009) by The Definition of Financial Instrument Order 2008 (S.I.
2008/3053), art. 3(2)(b)

F89 S.102A(6)(aa) inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15
para. 10(4)


http://www.legislation.gov.uk/european/directive/2004/0039
http://www.legislation.gov.uk/european/directive/2003/0006
http://www.legislation.gov.uk/european/directive/2004/0039
http://www.legislation.gov.uk/id/ukpga/2000/8/section/102A/3
http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1272
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/10/3
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/10/3
http://www.legislation.gov.uk/id/ukpga/2000/8/section/102A/3A
http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1272
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/10/2
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/10/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/102A/4
http://www.legislation.gov.uk/id/uksi/2008/3053
http://www.legislation.gov.uk/id/uksi/2008/3053
http://www.legislation.gov.uk/id/uksi/2008/3053/article/3/2/a
http://www.legislation.gov.uk/id/ukpga/2000/8/section/102A/4
http://www.legislation.gov.uk/id/uksi/2008/3053
http://www.legislation.gov.uk/id/uksi/2008/3053
http://www.legislation.gov.uk/id/uksi/2008/3053/article/3/2/b
http://www.legislation.gov.uk/id/ukpga/2000/8/section/102A/6/aa
http://www.legislation.gov.uk/id/ukpga/2006/46
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1272
http://www.legislation.gov.uk/id/ukpga/2006/46/section/1300/1/a
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/10/4
http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/10/4
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102B  Meaning of “offer of transferable securities to the public” etc.

(1) For the purposes of this Part there is an offer of transferable securities to the public if
there is a communication to any person which presents sufficient information on—

(a) the transferable securities to be offered, and
(b) the terms on which they are offered,
to enable an investor to decide to buy or subscribe for the securities in question.

(2) For the purposes of this Part, to the extent that an offer of transferable securities is
made to a person in the United Kingdom it is an offer of transferable securities to the
public in the United Kingdom.

(3) The communication may be made—
(a) in any form;
(b) by any means.

(4) Subsection (1) includes the placing of securities through a financial intermediary.

(5) Subsection (1) does not include a communication in connection with trading on—
(a) aregulated market;
(b) amultilateral trading facility; or
(c) amarket prescribed by an order under section 130A(3).

(6) “Multilateral trading facility” means a multilateral system, operated by an investment
firm ™. . . or a market operator, which brings together multiple third-party buying and
selling interests in financial instruments in accordance with non-discretionary rules so
as to result in a contract.

Textual Amendments
F90 Words in s. 102B(6) omitted (1.4.2007 for certain purposes, 1.11.2007 otherwise) by virtue of The
Financial Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.I.
2007/126), regs. 1(2), 3(5), Sch. 5 para. 6

102C  Meaning of “home State” in relation to transferable securities

In this Part, in relation to an issuer of transferable securities, the “home-State”
is the EEA State which is the “home Member State” for the purposes of the
prospectus directive (which is to be determined in accordance with Article 2.1(m)
of that directive).

X103  Interpretation of this Part

(1) In this Part, save where the context otherwise requires—
“disclosure rules” has the meaning given in section 73A;
“inside information” has the meaning given in section 118C;
“listed securities” means anything which has been admitted to the official
list;
“listing” has the meaning given in section 74(5);


http://www.legislation.gov.uk/id/ukpga/2000/8/section/102B/6
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/3/5
http://www.legislation.gov.uk/id/uksi/2007/126/schedule/5/paragraph/6
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“listing particulars” has the meaning given in section 79(2);
“listing rules” has the meaning given in section 73A;

“market operator” means a person who manages or operates the business of
a regulated market;

“offer of transferable securities to the public” has the meaning given in
section 102B;

“the official list” means the list maintained by the competent authority as
that list has effect for the time being;

“Part 6 rules” has the meaning given in section 73A;

“the prospectus directive” means Directive 2003/71/EC of the European
Parliament and of the Council of 4 November 2003 on the prospectus to be
published when securities are offered to the public or admitted to trading;

“prospectus rules” has the meaning given in section 73A;

“regulated market” has the meaning given in [*'Article 4.1(14) of Directive
2004/39/EC of the European Parliament and of the Council on markets in
financial instruments];

“supplementary prospectus” has the meaning given in section 87G;

[**“the transparency obligations directive” means Directive 2004/109/EC
of the European Parliament and of the Council relating to the harmonisation
of transparency requirements in relation to information about issuers whose
securities are admitted to trading on a regulated market;

[*“transparency rules” has the meaning given by section 89A(5);
“voteholder information” has the meaning given by section 89B(3);]

“working day” means any day other that a Saturday, a Sunday, Christmas
Day, Good Friday or a day which is a bank holiday under the Banking and
Financial Dealings Act 1971 (c. 80) in any part of the United Kingdom.

(2) In relation to any function conferred on the competent authority by this Part, any
reference in this Part to the competent authority is to be read as a reference to the
person by whom that function is for the time being exercisable.

(3) If, as a result of an order under Schedule 8, different functions conferred on the
competent authority by this Part are exercisable by different persons, the powers
conferred by section 91 are exercisable by such person as may be determined in
accordance with the provisions of the order.]]

Editorial Information
X1  The insertion of the new heading "Interpretative provisions" in Pt. VI on 1.7.2005 gives rise to a
change in the structure of this legislation on SLD which breaks the continuity of historical versions of
the existing provisions which are now brought under that new heading.

Textual Amendments
F91 S.103(1): words in entry substituted (1.10.2008) by Companies Act 2006 (c. 46), ss. 1272(1), 1300(2),
Sch. 15 para. 11(2); S.I. 2008/1886, art. 2(g) (with arts. 6, 7)
F92 S.103(1): entry inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1265, 1300(1)(a)
F93 S.103(1): entries inserted (8.11.2006) by Companies Act 2006 (c. 46), ss. 1272, 1300(1)(a), Sch. 15
para. 11(3)
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http://www.legislation.gov.uk/id/ukpga/2006/46/schedule/15/paragraph/11/2
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PART VII

CONTROL OF BUSINESS TRANSFERS

104 Control of business transfers.

No insurance business transfer scheme or banking business transfer scheme is to have
effect unless an order has been made in relation to it under section 111(1).

Modifications etc. (not altering text)
C215 S. 104 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)
S. 104 modified (1.12.2001) by S.I. 2001/3639, arts. 1(1), 7 (with art. 2)

Commencement Information
I33  S. 104 partly in force; s. 104 not in force at Royal Assent see s. 431(2); s. 104 in force for specified
purposes at 1.12.2001 by S.I. 2001/3538, art. 2(1)(2)

105 Insurance business transfer schemes.

(1) A scheme is an insurance business transfer scheme if it—
(a) satisfies one of the conditions set out in subsection (2);

(b) results in the business transferred being carried on from an establishment of
the transferee in an EEA State; and

(c) isnotan excluded scheme.

(2) The conditions are that—

(a) the whole or part of the business carried on in one or more member States by
a UK authorised person who has permission to effect or carry out contracts of
insurance (“the authorised person concerned”) is to be transferred to another
body (“the transferee”);

(b) the whole or part of the business, so far as it consists of reinsurance,
carried on in the United Kingdom through an establishment there by an
EEA firm ["*falling within paragraph 5(d) of Schedule 3 and qualifying for
authorisation under that Schedule](“the authorised person concerned”) is to
be transferred to another body (“the transferee”);

(c) the whole or part of the business carried on in the United Kingdom by an
authorised person who is neither a UK authorised person nor an EEA firm
but who has permission to effect or carry out contracts of insurance (“the
authorised person concerned”) is to be transferred to another body (“the
transferee”).

(3) A scheme is an excluded scheme for the purposes of this section if it falls within any
of the following cases:

(Case 1) . . . .
Where the authorised person concerned is a friendly society.

Case 2
(Case )Where—

(a) the authorised person concerned is a UK authorised person;


http://www.legislation.gov.uk/id/uksi/2001/3626
http://www.legislation.gov.uk/id/uksi/2001/3626/article/1
http://www.legislation.gov.uk/id/uksi/2001/3626/article/3/a
http://www.legislation.gov.uk/id/uksi/2001/3639
http://www.legislation.gov.uk/id/uksi/2001/3639/article/1/1
http://www.legislation.gov.uk/id/uksi/2001/3639/article/7
http://www.legislation.gov.uk/id/uksi/2001/3639/article/2
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1/2
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[**(aa) the authorised person concerned is not a reinsurance undertaking (within the
meaning of Article 2.1(c) of the reinsurance directive);]
(b) the business to be transferred under the scheme is business which consists of
the effecting or carrying out of contracts of reinsurance in one or more EEA
States other than the United Kingdom; and
(¢c) thescheme has been approved by a courtin an EEA State other than the United
Kingdom or by the host state regulator.

(Case 3)
Where—

(a) the authorised person concerned is a UK authorised person;

(b) the business to be transferred under the scheme is carried on in one or more
countries or territories (none of which is an EEA State) and does not include
policies of insurance ™. . . against risks arising in an EEA State; and

(c) the scheme has been approved by a court in a country or territory other than an
EEA State or by the authority responsible for the supervision of that business
in a country or territory in which it is carried on.

(Case 4) Where [T

(a) the business to be transferred under the scheme is the whole of the business
of the authorised person concerned;]

(b) all the policyholders are controllers of the firm or of firms within the same
group as the firm which is the transferee, and,

["*(c)] all of the policyholders who will be affected by the transfer have consented
to it.

[°(CASE
5) Where—

(a) the business of the authorised person concerned consists solely of the effecting
or carrying out of contracts of reinsurance;

(b) the business to be transferred is the whole or part of that business;

(c) the scheme does not fall within Case 4;

(d) all of the policyholders who will be affected by the transfer have consented
to it; and

(e) a certificate has been obtained under paragraph 2 of Schedule 12 in relation
to the proposed transfer.]

(4) The parties to a scheme which falls within Case 2, [F'**3, 4 or 5] may apply to the court
for an order sanctioning the scheme as if it were an insurance business transfer scheme.

[F'*'(5) If the scheme involves a compromise or arrangement falling within Part 27 of the

Companies Act 2006 (mergers and divisions of public companies), the provisions
of that Part (and Part 26 of that Act) apply accordingly but this does not affect the
operation of this Part in relation to the scheme.]

(8) “UK authorised person” means a body which is an authorised person and which—
(a) isincorporated in the United Kingdom; or

(b) is an unincorporated association formed under the law of any part of the
United Kingdom.

(9) “Establishment” means, in relation to a person, his head office or a branch of his.
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Textual Amendments

F94 Words in s. 105(2)(b) substituted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.1.
2007/3253), reg. 2(1), Sch. 1 para. 2(1)(a)

F95 S.105(3) Case 2(aa) inserted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.1.
2007/3253), reg. 2(1), Sch. 1 para. 2(1)(b)

F96 Words in s. 105(3) Case 3(b) omitted (10.12.2007) by virtue of The Reinsurance Directive Regulations
2007 (S.I. 2007/3253), reg. 2(1), Sch. 1 para. 2(1)(c)

F97 Words in s. 105(3) Case 4 substituted (10.12.2007) by The Reinsurance Directive Regulations 2007
(S.1.2007/3253), reg. 2(1), Sch. 1 para. 2(1)(d)(i)

F98 Words in s. 105(3) Case 4 substituted (10.12.2007) by The Reinsurance Directive Regulations 2007
(S.1. 2007/3253), reg. 2(1), Sch. 1 para. 2(1)(d)(ii)

F99 S.105(3) Case 5 inserted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.1I.
2007/3253), reg. 2(1), Sch. 1 para. 2(1)(e)

F100 Words in s. 105(4) substituted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.I.
2007/3253), reg. 2(1), Sch. 1 para. 2(1)(f)

F101 S. 105(5) substituted (6.4.2008) for s. 105(5)-(7) by The Companies Act 2006 (Consequential
Amendments etc) Order 2008 (S.1. 2008/948), arts. 2(2), 3(1), Sch. 1 para. 211(1) (with arts. 6, 11, 12)

106 Banking business transfer schemes.

(1) A scheme is a banking business transfer scheme if it—
(a) satisfies one of the conditions set out in subsection (2);

(b) is one under which the whole or part of the business to be transferred includes
the accepting of deposits; and

(¢c) isnotan excluded scheme.

(2) The conditions are that—

(a) the whole or part of the business carried on by a UK authorised person who
has permission to accept deposits (“the authorised person concerned”) is to be
transferred to another body (“the transferee”);

(b) the whole or part of the business carried on in the United Kingdom by an
authorised person who is not a UK authorised person but who has permission
to accept deposits (“the authorised person concerned”) is to be transferred to
another body which will carry it on in the United Kingdom (“the transferee”).

(3) A scheme is an excluded scheme for the purposes of this section if—
(a) the authorised person concerned is a building society or a credit union; or

[F"(b) the scheme is a compromise or arrangement to which Part 27 of the Companies
Act 2006 (mergers and divisions of public companies) applies.]

(4) For the purposes of subsection (2)(a) it is immaterial whether or not the business to
be transferred is carried on in the United Kingdom.

(5) “UK authorised person” has the same meaning as in section 105.
(6) “Building society” has the meaning given in the "*Building Societies Act 1986.

(7) “Credit union” means a credit union within the meaning of—
(a) the ™Credit Unions Act 1979;
(b) the ™Credit Unions (Northern Ireland) Order 1985.
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Textual Amendments
F102 S. 106(3)(b) substituted (6.4.2008) by The Companies Act 2006 (Consequential Amendments etc)
Order 2008 (S.I. 2008/948), arts. 2(1), 3(1), Sch. 1 para. 211(2) (with arts. 6, 11, 12)

Marginal Citations
M3 1986¢. 53.
M4 1979c. 34.
MS S.1.1985/1205 (N.L. 12).

F103[
F103106A
(1) A scheme is a reclaim fund business transfer scheme if, under the scheme, the whole
or part of the business carried on by a reclaim fund is to be transferred to one or more
other reclaim funds.

Reclaim fund business transfer scheme

(2) “Reclaim fund” has the meaning given by section 5(1) of the Dormant Bank and
Building Society Accounts Act 2008.]]

Textual Amendments
F103 S. 106A inserted (12.3.2009) by Dormant Bank and Building Society Accounts Act 2008 (c. 31), ss.
15, 31(1)(2), Sch. 2 para. 2; S.I. 2009/490, art. 2 (with art. 3)

107 Application for order sanctioning transfer scheme.

(1) An application may be made to the court for an order sanctioning an insurance business
transfer scheme [*'*, a banking business transfer scheme or a reclaim fund business
transfer scheme].

(2) An application may be made by—
(a) the authorised person concerned;
(b) the transferee; or
(c) both.

(3) The application must be made—

(a) if the authorised person concerned and the transferee are registered or have
their head offices in the same jurisdiction, to the court in that jurisdiction;

(b) if the authorised person concerned and the transferee are registered or have
their head offices in different jurisdictions, to the court in either jurisdiction;

(c) if the transferee is not registered in the United Kingdom and does not have
his head office there, to the court which has jurisdiction in relation to the
authorised person concerned.

(4) “Court” means—
(a) the High Court; or
(b) in Scotland, the Court of Session.
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Textual Amendments
F104 Words in s. 107(1) substituted (12.3.2009) by Dormant Bank and Building Society Accounts Act 2008
(c. 31),ss. 15,31(1)(2), Sch. 2 para. 3; S.I. 2009/490, art. 2 (with art. 3)

Modifications etc. (not altering text)
C216 S. 107 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)

108 Requirements on applicants.

(1) The Treasury may by regulations impose requirements on applicants under
section 107.

(2) The court may not determine an application under that section if the applicant has
failed to comply with a prescribed requirement.

(3) The regulations may, in particular, include provision—

(a) asto the persons to whom, and periods within which, notice of an application
must be given;

(b) enabling the court to waive a requirement of the regulations in prescribed
circumstances.

Modifications etc. (not altering text)
C217 S. 108 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)(b)

Commencement Information
134 S. 108 wholly in force at 1.12.2001; s. 108 not in force at Royal Assent see s. 431(2); s. 108 in force
for certain purposes at 25.2.2001 by S.I. 2001/516, art. 2 Sch. Pt. 2; s. 108 in force in so far as not
already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

109 Scheme reports.

(1) An application under section 107 in respect of an insurance business transfer scheme
must be accompanied by a report on the terms of the scheme (“a scheme report”).

(2) A scheme report may be made only by a person—

(a) appearing to the Authority to have the skills necessary to enable him to make
a proper report; and
(b) nominated or approved for the purpose by the Authority.

(3) A scheme report must be made in a form approved by the Authority.

Modifications etc. (not altering text)
C218 S. 109 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)

110 Right to participate in proceedings.

On an application under section 107, the following are also entitled to be heard—
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(a) the Authority, and

(b) any person (including an employee of the authorised person concerned or of
the transferee) who alleges that he would be adversely affected by the carrying
out of the scheme.

Modifications etc. (not altering text)
C219 S. 110 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)

111 Sanction of the court for business transfer schemes.

(1) This section sets out the conditions which must be satisfied before the court may make
an order under this section sanctioning an insurance business transfer scheme ["'*a
banking business transfer scheme or a reclaim fund business transfer scheme].

(2) The court must be satisfied that—

(@) ["*in the case of an insurance business transfer scheme or a banking business
transfer scheme,] the appropriate certificates have been obtained (as to which
see Parts I and II of Schedule 12);

[""(aa) in the case of a reclaim fund business transfer scheme, the appropriate
certificate has been obtained (as to which see Part 2A of that Schedule);]

(b) the transferee has the authorisation required (if any) to enable the business, or
part, which is to be transferred to be carried on in the place to which it is to
be transferred (or will have it before the scheme takes effect).

(3) The court must consider that, in all the circumstances of the case, it is appropriate to
sanction the scheme.

Textual Amendments
F105 Words in s. 111(1) substituted (12.3.2009) by Dormant Bank and Building Society Accounts Act 2008
(c. 31), ss. 15, 31(1)(2), Sch. 2 para. 4(2); S.I. 2009/490, art. 2 (with art. 3)
F106 Words ins. 111(2)(a) inserted (12.3.2009) by Dormant Bank and Building Society Accounts Act 2008
(c. 31), ss. 15,31(1)(2), Sch. 2 para. 4(3)(a); S.I. 2009/490, art. 2 (with art. 3)
F107 S. 111(2)(aa) inserted (12.3.2009) by Dormant Bank and Building Society Accounts Act 2008 (c. 31),
ss. 15, 31(1)(2), Sch. 2 para. 4(3)(b); S.I. 2009/490, art. 2 (with art. 3)

Modifications etc. (not altering text)
C220 S. 111 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)

Commencement Information
I35 S. 111 wholly in force at 1.12.2001; s. 111 not in force at Royal Assent see s. 431(2); s. 111(2) in force
for specified purposes at 25.2.2001 by S.I. 2001/516, art. 2(c), Sch. Pt. 3; s. 111 in force in so far as
not already in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

112 Effect of order sanctioning business transfer scheme.

(1) If the court makes an order under section 111(1), it may by that or any subsequent
order make such provision (if any) as it thinks fit—
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(a) for the transfer to the transferee of the whole or any part of the undertaking
concerned and of any property or liabilities of the authorised person
concerned;

(b) for the allotment or appropriation by the transferee of any shares, debentures,
policies or other similar interests in the transferee which under the scheme are
to be allotted or appropriated to or for any other person;

(c) for the continuation by (or against) the transferee of any pending legal
proceedings by (or against) the authorised person concerned;

(d) with respect to such incidental, consequential and supplementary matters as
are, in its opinion, necessary to secure that the scheme is fully and effectively
carried out.

(2) An order under subsection (1)(a) may—

(a) transfer property or liabilities whether or not the authorised person concerned
otherwise has the capacity to effect the transfer in question;

(b) make provision in relation to property which was held by the authorised
person concerned as trustee;

(c) make provision as to future or contingent rights or liabilities of the authorised
person concerned, including provision as to the construction of instruments
(including wills) under which such rights or liabilities may arise;

(d) make provision as to the consequences of the transfer in relation to any
["*®occupational pension scheme (within the meaning of section 150(5) of
the Finance Act 2004)] operated by or on behalf of the authorised person
concerned.

[F'"(2A) Subsection (2)(a) is to be taken to include power to make provision in an order—

(a) for the transfer of property or liabilities which would not otherwise be capable
of being transferred or assigned;

(b) for a transfer of property or liabilities to take effect as if there were—
(1) no such requirement to obtain a person's consent or concurrence, and
(i1) no such contravention, liability or interference with any interest or
right,
as there would otherwise be (in the case of a transfer apart from this section)
by reason of any provision falling within subsection (2B).

(2B) A provision falls within this subsection to the extent that it has effect (whether under an
enactment or agreement or otherwise) in relation to the terms on which the authorised
person concerned is entitled to the property or subject to the liabilities in question.

(2C) Nothing in subsection (2A) or (2B) is to be read as limiting the scope of subsection (1).]

(3) If an order under subsection (1) makes provision for the transfer of property or
liabilities—
(a) the property is transferred to and vests in, and
(b) the liabilities are transferred to and become liabilities of,
the transferee as a result of the order.

(4) But if any property or liability included in the order is governed by the law of any
country or territory outside the United Kingdom, the order may require the authorised
person concerned, if the transferee so requires, to take all necessary steps for securing
that the transfer to the transferee of the property or liability is fully effective under the
law of that country or territory.
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(5) Property transferred as the result of an order under subsection (1) may, if the court so
directs, vest in the transferee free from any charge which is (as a result of the scheme)
to cease to have effect.

(6) An order under subsection (1) which makes provision for the transfer of property is
to be treated as an instrument of transfer for the purposes of [''*section 770(1) of the
Companies Act 2006] and any other enactment requiring the delivery of an instrument
of transfer for the registration of property.

(8) If the court makes an order under section 111(1) in relation to an insurance business
transfer scheme, it may by that or any subsequent order make such provision (if any)
as it thinks fit—

(a) for dealing with the interests of any person who, within such time and in such
manner as the court may direct, objects to the scheme;

(b) for the dissolution, without winding up, of the authorised person concerned;

(c) for the reduction, on such terms and subject to such conditions (if any) as it
thinks fit, of the benefits payable under—

(1) any description of policy, or

(i1) policies generally,
entered into by the authorised person concerned and transferred as a result of
the scheme.

(9) If, in the case of an insurance business transfer scheme, the authorised person
concerned is not an EEA firm, it is immaterial for the purposes of subsection (1)(a),
(c) or (d) or subsection (2), [""*(2A),] (3) or (4) that the law applicable to any of the
contracts of insurance included in the transfer is the law of an EEA State other than
the United Kingdom.

(10) The transferee must, if an insurance or banking business transfer scheme is sanctioned
by the court, deposit two office copies of the order made under subsection (1) with the
Authority within 10 days of the making of the order.

(11) But the Authority may extend that period.
(12) “Property” includes property, rights and powers of any description.
(13) “Liabilities” includes duties.

(14) “Shares” and “debentures” have the same meaning as in["'"

sections 540 and 738 of the Companies Act 2006).]

the Companies Acts (see

(15) “Charge” includes a mortgage (or, in Scotland, a security over property).

Textual Amendments
F108 Words in s. 112(2)(d) substituted (6.4.2006) by The Taxation of Pension Schemes (Consequential
Amendments) Order 2006 (S.1. 2006/745), art. 17
F109 S. 112(2A)-(2C) inserted (30.6.2008) by The Financial Services and Markets Act 2000 (Amendments
to Part 7) Regulations 2008 (S.I. 2008/1468), reg. 2(1)
F110 Words in s. 112(6) substituted (6.4.2008) by The Companies Act 2006 (Consequential Amendments
etc) Order 2008 (S.1. 2008/948), arts. 1(2), 3(1), Sch. 1 para. 211(3)(a) (with arts. 6, 11, 12)
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F111 S. 112(7) repealed (6.4.2008) by The Companies Act 2006 (Consequential Amendments etc) Order
2008 (S.I. 2008/948), arts. 1(2), 3, Sch. 1 para. 211(3)(b), Sch. 2 (with arts. 6, 11, 12)

F112 Word in s. 112(9) inserted (30.6.2008) by The Financial Services and Markets Act 2000 (Amendments
to Part 7) Regulations 2008 (S.I. 2008/1468), reg. 2(2)

F113 S. 112(14): words substituted (6.4.2008) for paras. (a)(b) by The Companies Act 2006 (Consequential
Amendments etc) Order 2008 (S.1. 2008/948), arts. 1(2), 3(1), Sch. 1 para. 211(3)(c) (with arts. 6, 11,
12)

Modifications etc. (not altering text)
C221 S. 112 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)
€222 S. 112(1) modified (1.12.2001) by S.I. 2001/3639, arts. 1(1), 4 (with art. 2)

[F114[

F114
112A
(1) Subsection (2) applies where (apart from that subsection) a person would be entitled, in

consequence of anything done or likely to be done by or under this Part in connection
with an insurance business transfer scheme or a banking business transfer scheme—

(a) to terminate, modify, acquire or claim an interest or right; or
(b) to treat an interest or right as terminated or modified.

Rights to terminate etc.

(2) The entitlement—
(a) 1is not enforceable in relation to that interest or right until after an order has
been made under section 112(1) in relation to the scheme; and
(b) is then enforceable in relation to that interest or right only insofar as the order
contains provision to that effect.

(3) Nothing in subsection (1) or (2) is to be read as limiting the scope of section 112(1).]]

Textual Amendments
F114 S. 112A inserted (30.6.2008) by The Financial Services and Markets Act 2000 (Amendments to Part 7)

Regulations 2008 (S.I. 2008/1468), reg. 2(3)

113 Appointment of actuary in relation to reduction of benefits.
(1) This section applies if an order has been made under section 111(1).

(2) The court making the order may, on the application of the Authority, appoint an
independent actuary—
(a) to investigate the business transferred under the scheme; and
(b) to report to the Authority on any reduction in the benefits payable under
policies entered into by the authorised person concerned that, in the opinion
of the actuary, ought to be made.

Modifications etc. (not altering text)
€223 S. 113 applied (1.12.2001) by S.I. 2001/3626, arts. 1, 3(a)
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114 Rights of certain policyholders.

(1) This section applies in relation to an insurance business transfer scheme if—

(a) the authorised person concerned is an authorised person other than an EEA
firm qualifying for authorisation under Schedule 3;

(b) the court has made an order under section 111 in relation to the scheme; and

(c) an EEA State other than the United Kingdom is, as regards any policy included
in the transfer which evidences a contract of insurance [""*(other than a
contract of reinsurance)], the State of the commitment or the EEA State in
which the risk is situated (“the EEA State concerned”).

(2) The court must direct that notice of the making of the order, or the execution of any
instrument, giving effect to the transfer must be published by the transferee in the EEA
State concerned.

(3) A notice under subsection (2) must specify such period as the court may direct as the
period during which the policyholder may exercise any right which he has to cancel
the policy.

(4) The order or instrument mentioned in subsection (2) does not bind the policyholder
if—

(a) the notice required under that subsection is not published; or

(b) the policyholder cancels the policy during the period specified in the notice
given under that subsection.

(5) The law of the EEA State concerned governs—
(a) whether the policyholder has a right to cancel the policy; and
(b) the conditions, if any, subject to which any such right may be exercised.

(6) Paragraph 6 of Schedule 12 applies for the purposes of this section as it applies for
the purposes of that Schedule.

Textual Amendments
F115 Words in s. 114(1)(c) inserted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.1.
2007/3253), reg. 2(1), Sch. 1 para. 2(2)

Modifications etc. (not altering text)
C224 S. 114 applied (1.12.2001) by S.1. 2001/3626, arts. 1, 3(a)

[F116[
M19114A
(1) This section applies in relation to an insurance business transfer scheme if—
(a) the authorised person concerned is an authorised person other than an EEA
firm qualifying for authorisation under Schedule 3;
(b) the court has made an order under section 111 in relation to the scheme; and
(c) an EEA State other than the United Kingdom is, as regards any policy included
in the transfer which evidences a contract of reinsurance, the State in which
the establishment of the policyholder to which the policy relates is situated at
the date when the contract was entered into (“the EEA State concerned”).

Notice of transfer of reinsurance contracts
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(2) The court may direct that notice of the making of the order, or the execution of any
instrument, giving effect to the transfer must be published by the transferee in the EEA
State concerned.]]

Textual Amendments
F116 S. 114A inserted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.1. 2007/3253), reg.
2(1), Sch. 1 para. 2(3)

Business transfers outside the United Kingdom

115 Certificates for purposes of insurance business transfers overseas.

Part III of Schedule 12 makes provision about certificates which the Authority may
issue in relation to insurance business transfers taking place outside the United
Kingdom.

116 Effect of insurance business transfers authorised in other EEA States.

(1) This section applies if, as a result of an authorised transfer, an EEA firm falling within
paragraph 5(d) [*"or (da)] of Schedule 3 transfers to another body all its rights and
obligations under any UK policies.

[F"'®(2) This section also applies if, as a result of an authorised transfer, any of the following

transfers to another body all its rights and obligations under any UK policies—

(a) an undertaking authorised in an EEA State other than the United Kingdom
under Article 51 of the life assurance consolidation directive;

(b) an undertaking authorised in an EEA State other than the United Kingdom
under Article 23 of the first non-life insurance directive;

(¢) anundertaking, whose head office is not within the EEA, authorised under the
law of an EEA State other than the United Kingdom to carry out reinsurance
activities in its territory (as mentioned in Article 49 of the reinsurance
directive).]

(3) If appropriate notice of the execution of an instrument giving effect to the transfer is
published, the instrument has the effect in law—
(a) oftransferring to the transferee all the transferor’s rights and obligations under
the UK policies to which the instrument applies, and
(b) if the instrument so provides, of securing the continuation by or against the
transferee of any legal proceedings by or against the transferor which relate
to those rights and obligations.

(4) No agreement or consent is required before subsection (3) has the effects mentioned.

(5) “Authorised transfer” means—
(a) in subsection (1), a transfer authorised in the home State of the EEA firm in

accordance with—

F119 F120
[ |

(1) Article 14 of the life assurance consolidation directive; = . . .
(ii) Article 12 of the third non-life directive; ['*'or]

[F'#(iii) Article 18 of the reinsurance directive; and]
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(b) in subsection (2), a transfer authorised in an EEA State other than the United

Kingdom in accordance with—

F123 F124
[ |

(i) Article 53 of the life assurance consolidation directive; . . .
(i) Article 28a of the first non-life directive [*"**or

(iii) the provisions in the law of that EEA State which provide for the
authorisation of transfers of all or part of a portfolio of contracts of
an undertaking authorised to carry out reinsurance activities in its
territory (as mentioned in Article 49 of the reinsurance directive).]

[F'*%(6) “UK policy” means—

(a) inthe case of an authorised transfer within the meaning of paragraph (a)(i) or
(i1) or (b)(i) or (ii) of subsection (5), a policy evidencing a contract of insurance
(other than a contract of reinsurance) to which the applicable law is the law
of a part of the United Kingdom;

(b) in the case of an authorised transfer within the meaning of paragraph (a)(iii)
or (b)(iii) of that subsection, a policy evidencing a contract of reinsurance to
which the applicable law is the law of a part of the United Kingdom.]

(7) “Appropriate notice” means—
(a) ifthe UK policy evidences a contract of insurance in relation to which an EEA
State other than the United Kingdom is the State of the commitment, notice
given in accordance with the law of that State;

(b) if the UK policy evidences a contract of insurance where the risk is situated
in an EEA State other than the United Kingdom, notice given in accordance
with the law of that EEA State;

(c) in any other case, notice given in accordance with the applicable law.

(8) Paragraph 6 of Schedule 12 applies for the purposes of this section as it applies for
the purposes of that Schedule.

Textual Amendments

F117 Words in s. 116(1) inserted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.I.
2007/3253), reg. 2(1), Sch. 1 para. 2(4)(a)

F118 S. 116(2) substituted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.I. 2007/3253),
reg. 2(1), Sch. 1 para. 2(4)(b)

F119 S. 116(5)(a)(i) substituted (11.1.2005) by The Life Assurance Consolidation Directive (Consequential
Amendments) Regulations 2004 (S.1. 2004/3379), reg. 6(2)(b)

F120 Word in s. 116(5)(a)(i) omitted (10.12.2007) by virtue of The Reinsurance Directive Regulations 2007
(S.1. 2007/3253), reg. 2(1), Sch. 1 para. 2(4)(c)(i)

F121 Word in s. 116(5)(a)(ii) substituted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.I.
2007/3253), reg. 2(1), Sch. 1 para. 2(4)(c)(ii)

F122 S. 116(5)(a)(iii) inserted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.1I.
2007/3253), reg. 2(1), Sch. 1 para. 2(4)(c)(iii)

F123 S. 116(5)(b)(i) substituted (11.1.2005) by The Life Assurance Consolidation Directive (Consequential
Amendments) Regulations 2004 (S.1. 2004/3379), reg. 6(2)(c)

F124 Word in s. 116(5)(b)(i) omitted (10.12.2007) by virtue of The Reinsurance Directive Regulations 2007
(S.1. 2007/3253), reg. 2(1), Sch. 1 para. 2(4)(c)(iv)

F125 S. 116(5)(b)(iii) and word inserted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.1.
2007/3253), reg. 2(1), Sch. 1 para. 2(4)(c)(v)
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F126 S. 116(6) substituted (10.12.2007) by The Reinsurance Directive Regulations 2007 (S.I. 2007/3253),
reg. 2(1), Sch. 1 para. 2(4)(d)

Modifications

117 Power to modify this Part.

The Treasury may by regulations—

(a) provide for prescribed provisions of this Part to have effect in relation to
prescribed cases with such modifications as may be prescribed;

(b) make such amendments to any provision of this Part as they consider
appropriate for the more effective operation of that or any other provision of
this Part.

PART VIII

PENALTIES FOR MARKET ABUSE

Modifications etc. (not altering text)
C225 Pt. 8 applied (with modifications) (18.6.2012) by (The Recognised Auction Platforms Regulations
2011 (S.I. 2011/2699), reg. 6, Sch. 1

Market abuse

['7118 Market abuse.

(1) For the purposes of this Act, market abuse is behaviour (whether by one person alone
or by two or more persons jointly or in concert) which—

(a) occurs in relation to—
(1) qualifying investments admitted to trading on a prescribed market,
(i1) qualifying investments in respect of which a request for admission to
trading on such a market has been made, or
(iii) in the case of subsection (2) or (3) behaviour, investments which are
related investments in relation to such qualifying investments, and
(b) falls within any one or more of the types of behaviour set out in subsections

) to (8).

(2) The first type of behaviour is where an insider deals, or attempts to deal, in a qualifying
investment or related investment on the basis of inside information relating to the
investment in question.

(3) The second is where an insider discloses inside information to another person
otherwise than in the proper course of the exercise of his employment, profession or
duties.

(4) The third is where the behaviour (not falling within subsection (2) or (3))—

(a) is based on information which is not generally available to those using the
market but which, if available to a regular user of the market, would be, or
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would be likely to be, regarded by him as relevant when deciding the terms
on which transactions in qualifying investments should be effected, and

(b) is likely to be regarded by a regular user of the market as a failure on the
part of the person concerned to observe the standard of behaviour reasonably
expected of a person in his position in relation to the market.

(5) The fourth is where the behaviour consists of effecting transactions or orders to
trade (otherwise than for legitimate reasons and in conformity with accepted market
practices on the relevant market) which—

(a) give, or are likely to give, a false or misleading impression as to the supply
of, or demand for, or as to the price of, one or more qualifying investments, or

(b) secure the price of one or more such investments at an abnormal or artificial
level.

(6) The fifth is where the behaviour consists of effecting transactions or orders to trade
which employ fictitious devices or any other form of deception or contrivance.

(7) The sixth is where the behaviour consists of the dissemination of information by
any means which gives, or is likely to give, a false or misleading impression as to a
qualifying investment by a person who knew or could reasonably be expected to have
known that the information was false or misleading.

(8) The seventh is where the behaviour (not falling within subsection (5), (6) or (7))—
(a) is likely to give a regular user of the market a false or misleading impression
as to the supply of, demand for or price or value of, qualifying investments, or
(b) would be, or would be likely to be, regarded by a regular user of the market
as behaviour that would distort, or would be likely to distort, the market in
such an investment,

and the behaviour is likely to be regarded by a regular user of the market as a failure

on the part of the person concerned to observe the standard of behaviour reasonably
expected of a person in his position in relation to the market.

(9) Subsections (4) and (8) and the definition of “regular user” in section 130A(3) cease
to have effect on [F**31 December 2009] and subsection (1)(b) is then to be read as
no longer referring to those subsections.]

Textual Amendments
F127 Ss. 118-118C substituted (1.7.2005) for s. 118 by The Financial Services and Markets Act 2000
(Market Abuse) Regulations 2005 (S.1. 2005/381), regs. 1(2), 5, Sch. 2 para. 1
F128 Words in s. 118(9) substituted (30.6.2008) by The Financial Services and Markets Act 2000 (Market
Abuse) Regulations 2008 (S.1. 2008/1439), reg. 3(2)

118A  Supplementary provision about certain behaviour

(1) Behaviour is to be taken into account for the purposes of this Part only if it occurs—
(a) in the United Kingdom, or
(b) inrelation to —
(1) qualifying investments which are admitted to trading on a prescribed
market situated in, or operating in, the United Kingdom,
(i1) qualifying investments for which a request for admission to trading
on such a prescribed market has been made, or
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(iii) in the case of section 118(2) and (3), investments which are related
investments in relation to such qualifying investments.

(2) For the purposes of subsection (1), as it applies in relation to section 118(4) and (8),
a prescribed market accessible electronically in the United Kingdom is to be treated
as operating in the United Kingdom.

(3) For the

purposes of section 118(4) and (8), the behaviour that is to be regarded as

occurring in relation to qualifying investments includes behaviour which—

(a)
(b)

occurs in relation to anything that is the subject matter, or whose price or value
is expressed by reference to the price or value of the qualifying investments, or
occurs in relation to investments (whether or not they are qualifying
investments) whose subject matter is the qualifying investments.

(4) For the purposes of section 118(7), the dissemination of information by a person acting
in the capacity of a journalist is to be assessed taking into account the codes governing
his profession unless he derives, directly or indirectly, any advantage or profits from
the dissemination of the information.

(5) Behaviour does not amount to market abuse for the purposes of this Act if—

(a)
(b)

(©)

it conforms with a rule which includes a provision to the effect that behaviour
conforming with the rule does not amount to market abuse,

it conforms with the relevant provisions of Commission Regulation (EC) No
2273/2003 of 22 December 2003 implementing Directive 2003/6/EC of the
European Parliament and of the Council as regards exemptions for buy-back
programmes and stabilisation of financial instruments, or

it is done by a person acting on behalf of a public authority in pursuit
of monetary policies or policies with respect to exchange rates or the
management of public debt or foreign exchange reserves.

(6) Subsections (2) and (3) cease to have effect on ['**31 December 2009].

Textual Amendments
F129 Words in s. 118A(6) substituted (30.6.2008) by The Financial Services and Markets Act 2000 (Market
Abuse) Regulations 2008 (S.1. 2008/1439), reg. 3(3)

[***118BInsiders

For the purposes of this Part an insider is any person who has inside information—

(a)

(b)
(©)

(d)
(e)

as aresult of his membership of an administrative, management or supervisory
body of an issuer of qualifying investments,

as a result of his holding in the capital of an issuer of qualifying investments,

as a result of having access to the information through the exercise of his
employment, profession or duties,

as a result of his criminal activities, or

which he has obtained by other means and which he knows, or could
reasonably be expected to know, is inside information.
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Textual Amendments
F130 Ss. 118-118C substituted (1.7.2005) for s. 118 by The Financial Services and Markets Act 2000
(Market Abuse) Regulations 2005 (S.I. 2005/381), regs. 1(2), 5, Sch. 2 para. 1

118C  Imside information
(1) This section defines “inside information” for the purposes of this Part.

(2) In relation to qualifying investments, or related investments, which are not commodity
derivatives, inside information is information of a precise nature which—

(a) 1is not generally available,

(b) relates, directly or indirectly, to one or more issuers of the qualifying
investments or to one or more of the qualifying investments, and

(c) would, if generally available, be likely to have a significant effect on the price
of the qualifying investments or on the price of related investments.

(3) In relation to qualifying investments or related investments which are commodity
derivatives, inside information is information of a precise nature which—
(a) isnot generally available,
(b) relates, directly or indirectly, to one or more such derivatives, and

(c) users of markets on which the derivatives are traded would expect to receive
in accordance with any accepted market practices on those markets.

(4) In relation to a person charged with the execution of orders concerning any qualifying
investments or related investments, inside information includes information conveyed
by a client and related to the client's pending orders which—

(a) is of a precise nature,

(b) isnot generally available,

(c) relates, directly or indirectly, to one or more issuers of qualifying investments
or to one or more qualifying investments, and

(d) would, if generally available, be likely to have a significant effect on the price
of those qualifying investments or the price of related investments.

(5) Information is precise if it—
(a) indicates circumstances that exist or may reasonably be expected to come
into existence or an event that has occurred or may reasonably be expected
to occur, and

(b) is specific enough to enable a conclusion to be drawn as to the possible effect
of those circumstances or that event on the price of qualifying investments or
related investments.

(6) Information would be likely to have a significant effect on price if and only if it is
information of a kind which a reasonable investor would be likely to use as part of the
basis of his investment decisions.

(7) For the purposes of subsection (3)(c), users of markets on which investments in
commodity derivatives are traded are to be treated as expecting to receive information
relating directly or indirectly to one or more such derivatives in accordance with any
accepted market practices, which is —

(a) routinely made available to the users of those markets, or


http://www.legislation.gov.uk/id/ukpga/2000/8/section/118
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/5
http://www.legislation.gov.uk/id/uksi/2005/381/schedule/2/paragraph/1
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(b) required to be disclosed in accordance with any statutory provision, market
rules, or contracts or customs on the relevant underlying commodity market
or commodity derivatives market.

(8) Information which can be obtained by research or analysis conducted by, or on behalf
of, users of a market is to be regarded, for the purposes of this Part, as being generally
available to them.]

Textual Amendments
F130 Ss. 118-118C substituted (1.7.2005) for s. 118 by The Financial Services and Markets Act 2000
(Market Abuse) Regulations 2005 (S.1. 2005/381), regs. 1(2), 5, Sch. 2 para. 1

The code

119 The code.

(1) The Authority must prepare and issue a code containing such provisions as the
Authority considers will give appropriate guidance to those determining whether or
not behaviour amounts to market abuse.

(2) The code may among other things specify—

(a) descriptions of behaviour that, in the opinion of the Authority, amount to
market abuse;

(b) descriptions of behaviour that, in the opinion of the Authority, do not amount
to market abuse;

(c) factors that, in the opinion of the Authority, are to be taken into account in
determining whether or not behaviour amounts to market abuse.

["'(d) descriptions of behaviour that are accepted market practices in relation to one

or more specified markets;

(e) descriptions of behaviour that are not accepted market practices in relation to
one or more specified markets.]

[F*3(2A) In determining, for the purposes of subsections (2)(d) and (2)(e) or otherwise, what

are and what are not accepted market practices, the Authority must have regard to
the factors and procedures laid down in Articles 2 and 3 respectively of Commission
Directive 2004/72/EC of 29 April 2004 implementing Directive 2003/6/EC of the
European Parliament and of the Council.]

(3) The code may make different provision in relation to persons, cases or circumstances
of different descriptions.

(4) The Authority may at any time alter or replace the code.

(5) If the code is altered or replaced, the altered or replacement code must be issued by
the Authority.

(6) A code issued under this section must be published by the Authority in the way
appearing to the Authority to be best calculated to bring it to the attention of the public.

(7) The Authority must, without delay, give the Treasury a copy of any code published
under this section.


http://www.legislation.gov.uk/id/ukpga/2000/8/section/118
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/5
http://www.legislation.gov.uk/id/uksi/2005/381/schedule/2/paragraph/1
http://www.legislation.gov.uk/european/directive/2004/0072
http://www.legislation.gov.uk/european/directive/2003/0006

130 Financial Services and Markets Act 2000 (c. 8)
Part VIII — Penalties for Market Abuse
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(8) The Authority may charge a reasonable fee for providing a person with a copy of the
code.

Textual Amendments
F131 S. 119(2)(d)(e) inserted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.I. 2005/381), regs. 1(2), 5, Sch. 2 para. 2(2)
F132 S. 119(2A) inserted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.I. 2005/381), regs. 1(2), 5, Sch. 2 para. 2(3)

120 Provisions included in the Authority’s code by reference to the City Code.

(1) The Authority may include in a code issued by it under section 119 (“the Authority’s
code”) provision to the effect that in its opinion behaviour conforming with the City
Code—

(a) does not amount to market abuse;
(b) does not amount to market abuse in specified circumstances; or

(c) does not amount to market abuse if engaged in by a specified description of
person.

(2) But the Treasury’s approval is required before any such provision may be included in
the Authority’s code.

(3) If the Authority’s code includes provision of a kind authorised by subsection (1), the
Authority must keep itself informed of the way in which the Panel on Takeovers and
Mergers interprets and administers the relevant provisions of the City Code.

(4) “City Code” means the City Code on Takeovers and Mergers issued by the Panel as
it has effect at the time when the behaviour occurs.

(5) “Specified” means specified in the Authority’s code.

121 Codes: procedure.

(1) Before issuing a code under section 119, the Authority must publish a draft of the
proposed code in the way appearing to the Authority to be best calculated to bring it
to the attention of the public.

(2) The draft must be accompanied by—
(a) acost benefit analysis; and

(b) notice that representations about the proposal may be made to the Authority
within a specified time.

(3) Before issuing the proposed code, the Authority must have regard to any
representations made to it in accordance with subsection (2)(b).

(4) If the Authority issues the proposed code it must publish an account, in general terms,
of—
(a) the representations made to it in accordance with subsection (2)(b); and
(b) its response to them.


http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/5
http://www.legislation.gov.uk/id/uksi/2005/381/schedule/2/paragraph/2/2
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2005/381/regulation/5
http://www.legislation.gov.uk/id/uksi/2005/381/schedule/2/paragraph/2/3
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(5) If the code differs from the draft published under subsection (1) in a way which is, in
the opinion of the Authority, significant—

(a) the Authority must (in addition to complying with subsection (4)) publish
details of the difference; and

(b) those details must be accompanied by a cost benefit analysis.

(6) Subsections (1) to (5) do not apply if the Authority considers that there is an urgent
need to publish the code.

(7) Neither subsection (2)(a) nor subsection (5)(b) applies if the Authority considers—
(a) that, making the appropriate comparison, there will be no increase in costs; or

(b) that, making that comparison, there will be an increase in costs but the increase
will be of minimal significance.

(8) The Authority may charge a reasonable fee for providing a person with a copy of a
draft published under subsection (1).

(9) This section also applies to a proposal to alter or replace a code.

(10) “Cost benefit analysis” means an estimate of the costs together with an analysis of the
benefits that will arise—

(a) if the proposed code is issued; or
(b) if subsection (5)(b) applies, from the code that has been issued.

(11) “The appropriate comparison” means—

(a) in relation to subsection (2)(a), a comparison between the overall position if
the code is issued and the overall position if it is not issued;

(b) in relation to subsection (5)(b), a comparison between the overall position
after the issuing of the code and the overall position before it was issued.

122 Effect of the code.

(1) If a person behaves in a way which is described (in the code in force under section 119
at the time of the behaviour) as behaviour that, in the Authority’s opinion, does not
amount to market abuse that behaviour of his is to be taken, for the purposes of this
Act, as not amounting to market abuse.

(2) Otherwise, the code in force under section 119 at the time when particular behaviour
occurs may be relied on so far as it indicates whether or not that behaviour should be
taken to amount to market abuse.

Power to impose penalties

123 Power to impose penalties in cases of market abuse.

(1) If the Authority is satisfied that a person (“A”)—
(a) is or has engaged in market abuse, or

(b) by taking or refraining from taking any action has required or encouraged
another person or persons to engage in behaviour which, if engaged in by A,
would amount to market abuse,

it may impose on him a penalty of such amount as it considers appropriate.
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124

(2) But the Authority may not impose a penalty on a person if, having considered any
representations made to it in response to a warning notice, there are reasonable grounds
for it to be satisfied that—

(a) he believed, on reasonable grounds, that his behaviour did not fall within
paragraph (a) or (b) of subsection (1), or

(b) he took all reasonable precautions and exercised all due diligence to avoid
behaving in a way which fell within paragraph (a) or (b) of that subsection.

(3) If the Authority is entitled to impose a penalty on a person under this section it may,
instead of imposing a penalty on him, publish a statement to the effect that he has
engaged in market abuse.

Statement of policy

Statement of policy.

(1) The Authority must prepare and issue a statement of its policy with respect to—
(a) the imposition of penalties under section 123; and
(b) the amount of penalties under that section.

(2) The Authority’s policy in determining what the amount of a penalty should be must
include having regard to—

(a) whether the behaviour in respect of which the penalty is to be imposed had
an adverse effect on the market in question and, if it did, how serious that
effect was;

(b) the extent to which that behaviour was deliberate or reckless; and
(c) whether the person on whom the penalty is to be imposed is an individual.

(3) A statement issued under this section must include an indication of the circumstances
in which the Authority is to be expected to regard a person as—
(a) having a reasonable belief that his behaviour did not amount to market abuse;
or
(b) having taken reasonable precautions and exercised due diligence to avoid
engaging in market abuse.

(4) The Authority may at any time alter or replace a statement issued under this section.

(5) If a statement issued under this section is altered or replaced, the Authority must issue
the altered or replacement statement.

(6) In exercising, or deciding whether to exercise, its power under section 123 in the case
of any particular behaviour, the Authority must have regard to any statement published
under this section and in force at the time when the behaviour concerned occurred.

(7) A statement issued under this section must be published by the Authority in the way
appearing to the Authority to be best calculated to bring it to the attention of the public.

(8) The Authority may charge a reasonable fee for providing a person with a copy of a
statement published under this section.

(9) The Authority must, without delay, give the Treasury a copy of any statement which
it publishes under this section.
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127

Statement of policy: procedure.

(1) Before issuing a statement of policy under section 124, the Authority must publish
a draft of the proposed statement in the way appearing to the Authority to be best
calculated to bring it to the attention of the public.

(2) The draft must be accompanied by notice that representations about the proposal may
be made to the Authority within a specified time.

(3) Before issuing the proposed statement, the Authority must have regard to any
representations made to it in accordance with subsection (2).

(4) If the Authority issues the proposed statement it must publish an account, in general
terms, of—

(a) the representations made to it in accordance with subsection (2); and
(b) its response to them.

(5) If the statement differs from the draft published under subsection (1) in a way which
is, in the opinion of the Authority, significant, the Authority must (in addition to
complying with subsection (4)) publish details of the difference.

(6) The Authority may charge a reasonable fee for providing a person with a copy of a
draft published under subsection (1).

(7) This section also applies to a proposal to alter or replace a statement.
Procedure

Warning notices.

(1) If the Authority proposes to take action against a person under section 123, it must
give him a warning notice.

(2) A warning notice about a proposal to impose a penalty must state the amount of the
proposed penalty.

(3) A warning notice about a proposal to publish a statement must set out the terms of
the proposed statement.

Decision notices and right to refer to Tribunal.

(1) If the Authority decides to take action against a person under section 123, it must give
him a decision notice.

(2) A decision notice about the imposition of a penalty must state the amount of the
penalty.

(3) A decision notice about the publication of a statement must set out the terms of the
statement.

(4) If the Authority decides to take action against a person under section 123, that person
may refer the matter to the Tribunal.
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Miscellaneous

128 Suspension of investigations.

(1) If the Authority considers it desirable or expedient because of the exercise or possible
exercise of a power relating to market abuse, it may direct a recognised investment
exchange or recognised clearing house—

(a) toterminate, suspend or limit the scope of any inquiry which the exchange or
clearing house is conducting under its rules; or

(b) not to conduct an inquiry which the exchange or clearing house proposes to
conduct under its rules.

(2) A direction under this section—
(a) must be given to the exchange or clearing house concerned by notice in
writing; and
(b) is enforceable, on the application of the Authority, by injunction or, in
Scotland, by an order under section 45 of the "*Court of Session Act 1988.

(3) The Authority’s powers relating to market abuse are its powers—
(a) to impose penalties under section 123; or

(b) to appoint a person to conduct an investigation under section 168 in a case
falling within subsection (2)(d) of that section.

Marginal Citations
M6 1988 c. 36.

129  Power of court to impose penalty in cases of market abuse.

(1) The Authority may on an application to the court under section 381 or 383 request the
court to consider whether the circumstances are such that a penalty should be imposed
on the person to whom the application relates.

(2) The court may, if it considers it appropriate, make an order requiring the person
concerned to pay to the Authority a penalty of such amount as it considers appropriate.

130 Guidance.

(1) The Treasury may from time to time issue written guidance for the purpose of helping
relevant authorities to determine the action to be taken in cases where behaviour occurs
which is behaviour—

(a) with respect to which the power in section 123 appears to be exercisable; and

(b) which appears to involve the commission of an offence under section 397 of
this Act or Part V of the " Criminal Justice Act 1993 (insider dealing).

(2) The Treasury must obtain the consent of the Attorney General and the Secretary of
State before issuing any guidance under this section.

(3) In this section “relevant authorities”—

(a) in relation to England and Wales, means the Secretary of State, the
Authority, the Director of the Serious Fraud Office and the Director of Public
Prosecutions;


http://www.legislation.gov.uk/id/ukpga/1988/36
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(b) inrelation to Northern Ireland, means the Secretary of State, the Authority, the
Director of the Serious Fraud Office and the Director of Public Prosecutions
for Northern Ireland.

(4) Subsections (1) to (3) do not apply to Scotland.

(5) In relation to Scotland, the Lord Advocate may from time to time, after consultation
with the Treasury, issue written guidance for the purpose of helping the Authority to
determine the action to be taken in cases where behaviour mentioned in subsection (1)
occurs.

Marginal Citations
M7 1993 c. 36.

[  Interpretation and supplementary provision
F133

(1) The Treasury may by order specify (whether by name or description)—

(a) the markets which are prescribed markets for the purposes of specified
provisions of this Part, and

(b) the investments that are qualifying investments in relation to the prescribed
markets.

(2) An order may prescribe different investments or descriptions of investment in relation
to different markets or descriptions of market.

(3) In this Part—

“accepted market practices” means practices that are reasonably expected in
the financial market or markets in question and are accepted by the Authority or,
in the case of a market situated in another EEA State, the competent authority
of that EEA State within the meaning of Directive 2003/6/EC of the European
Parliament and of the Council of 28 January 2003 on insider dealing and market
manipulation (market abuse),

“behaviour” includes action or inaction,

“dealing”, in relation to an investment, means acquiring or disposing of the
investment whether as principal or agent or directly or indirectly, and includes
agreeing to acquire or dispose of the investment, and entering into and bringing
to an end a contract creating it,

“investment” is to be read with section 22 and Schedule 2,

“regular user”, in relation to a particular market, means a reasonable person
who regularly deals on that market in investments of the kind in question,

“related investment”, in relation to a qualifying investment, means an
investment whose price or value depends on the price or value of the qualifying
investment.

(4) Any reference in this Act to a person engaged in market abuse is to a person engaged
in market abuse either alone or with one or more other persons.]]


http://www.legislation.gov.uk/id/ukpga/1993/36
http://www.legislation.gov.uk/european/directive/2003/0006
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Textual Amendments
F133 S. 130A inserted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.1. 2005/381), regs. 1(2), 5, Sch. 2 para. 3

131 Effect on transactions.

The imposition of a penalty under this Part does not make any transaction void or
unenforceable.

[F 134 [
341314
(1) A disclosure which satisfies the following three conditions is not to be taken to breach
any restriction on the disclosure of information (however imposed).

Protected Disclosures

(2) The first condition is that the information or other matter—
(a) causes the person making the disclosure ( the discloser) to know or suspect, or

(b) gives him reasonable grounds for knowing or suspecting, that another person
has engaged in market abuse.

(3) The second condition is that the information or other matter disclosed came to the
discloser in the course of his trade, profession, business or employment.

(4) The third condition is that the disclosure is made to the Authority or to a nominated
officer as soon as is practicable after the information or other matter comes to the
discloser.

(5) A disclosure to a nominated officer is a disclosure which is made to a person nominated
by the discloser's employer to receive disclosures under this section, and is made in the
course of the discloser's employment and in accordance with the procedure established
by the employer for the purpose.

(6) For the purposes of this section, references to a person's employer include any body,
association or organisation (including a voluntary organisation) in connection with
whose activities the person exercises a function (whether or not for gain or reward)
and references to employment must be construed accordingly.]]

Textual Amendments
F134 S. 131A inserted (1.7.2005) by The Financial Services and Markets Act 2000 (Market Abuse)
Regulations 2005 (S.I. 2005/381), regs. 1(2), 5, Sch. 2 para. 4
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VALID FROM 08/06/2010

[F*°PART 8A

SHORT SELLING

Textual Amendments
F135 Pt. 8A inserted (8.6.2010) by Financial Services Act 2010 (c. 28), ss. 8, 26(2)(b)

Short selling rules

131B  Short selling rules

(1) The Authority may make rules prohibiting in specified cases persons from engaging
in short selling in relation to relevant financial instruments (or relevant financial
instruments of a specified description).

(2) The Authority may make rules requiring—

(a) a person who has engaged in short selling in relation to relevant financial
instruments (or relevant financial instruments of a specified description), or

(b) an authorised person of a specified description who has acted on behalf of
such a person,

to disclose in specified cases specified information, or information of a specified
description, about the short selling.

(3) Rules under subsection (2) may specify the time by which, and the way in which,
the disclosure must be made (and may in particular provide for the information to be
disclosed to the Authority or published in a specified way).

(4) Rules under subsection (2) may apply in relation to short selling engaged in before
the rules are made where the resulting short position is still open when the rules are
made.

(5) The reference to a short position being open is to be read in accordance with provision
made by the rules.

(6) Rules under this section may apply to short selling wholly outside the United
Kingdom by persons outside the United Kingdom, but only in so far as the rules
relate to UK financial instruments.

(7) The description of relevant financial instruments that may be specified by the rules
includes relevant financial instruments issued by a specified person.

(8) Rules under this section are referred to in this Part as “short selling rules”.

(9) The Authority must, when making short selling rules, have regard to any international
agreement as to measures to be taken in respect of short selling.



http://www.legislation.gov.uk/id/ukpga/2010/28
http://www.legislation.gov.uk/id/ukpga/2010/28/section/8
http://www.legislation.gov.uk/id/ukpga/2010/28/section/26/2/b

138 Financial Services and Markets Act 2000 (c. 8)
Part 84 — Short selling
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

131C  Short selling rules: definitions etc
(1) This section supplements section 131B.

(2) The cases in which a person (“S”) engages in short selling in relation to a financial
instrument (a “shorted instrument”) include any case where—

(a) S enters into a transaction which creates, or relates to, another financial
instrument; and

(b) the effect (or one of the effects) of the transaction is to confer a financial
advantage on S in the event of a decrease in the price or value of the shorted
instrument.

(3) “Financial instrument” has the meaning given by Article 4.1(17) of the markets in
financial instruments directive.

(4) “Relevant financial instrument” means a financial instrument that—

(a) is admitted to trading on a regulated market or on any other prescribed
market in an EEA State; or

(b) has such other connection with a market in an EEA State as may be specified.
(5) “Specified” means specified by short selling rules.

(6) “UK financial instrument” means a financial instrument that is admitted to trading
on a market in the United Kingdom.

(7) In the case of a financial instrument that is admitted to trading on—
(a) amarket in the United Kingdom or another EEA State, and
(b) one or more markets in a country or territory, or countries or territories,
anywhere else in the world,

short selling rules may apply in relation to trading on both or all markets.

(8) In any case where—

(a) afinancial instrument (“instrument A”) is admitted to trading on a market in
the United Kingdom or another EEA State,

(b) another financial instrument (“instrument B”) is admitted to trading on one
or more markets in a country or territory, or countries or territories, anywhere
else in the world, and

(c) theprice or value of instrument A depends on the price or value of instrument
B (or vice versa),

short selling rules may apply in relation to trading on both or all markets.

(9) In subsection (4)(a) “regulated market” has the meaning given by Article 4.1(14) of
the markets in financial instruments directive.

(10) References in this section to a market in a country or territory are to a market situated
or operating in the country or territory.

131D  Short selling rules: procedure in urgent cases

(1) The Authority may make short selling rules (and may subsequently amend those
rules) without complying with section 155 (consultation in relation to proposed rules)
if it considers that it is necessary to do so, in order to—

(a) maintain confidence in the UK financial system; or
(b) protect the stability of the UK financial system.
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(2) Any rules made by virtue of subsection (1) (“emergency rules”) cease to have effect
at the end of the period of three months beginning with the day on which the rules
are made (“the relevant day”); but this is subject as follows.

(3) The Authority may direct that emergency rules are to cease to have effect at the end
of a period (not exceeding six months beginning with the relevant day) specified in
the direction.

(4) A direction under subsection (3) may be made only if, immediately before the end of
the period mentioned in subsection (2), the Authority considers that it is necessary
to do so, in order to—

(a) maintain confidence in the UK financial system; or
(b) protect the stability of the UK financial system.

(5) Such a direction must be published by the Authority in the way appearing to the
Authority to be best calculated to bring it to the attention of the public.

(6) Nothing in subsection (2) or (3) prevents the Authority from revoking emergency
rules before the end of the periods referred to there.

Power to require information

131E  Power to require information

(1) The Authority may, by notice in writing, require a person (“P”)—
(a) toprovide specified information or information of a specified description; or
(b) to produce specified documents or documents of a specified description.

(2) This section applies only to information and documents that the Authority reasonably
requires for the purpose of determining whether P, or a person connected with P, has
contravened any provision of short selling rules.

(3) Information or documents required under this section must be provided or
produced—

(a) before the end of such reasonable period as may be specified; and
(b) at such place as may be specified.

(4) The Authority may require any information provided under this section to be
provided in such form as it may reasonably require.

(5) The Authority may require—
(a) any information provided, whether in a document or otherwise, to be verified
in such manner as it may reasonably require; or

(b) any document produced to be authenticated in such manner as it may
reasonably require.

(6) In this section “specified” means specified in the notice.

(7) For the purposes of this section a person is connected with another person (“P”) if
the person is or has at any relevant time been—

(a) amember of P's group;
(b) acontroller of P;
(c) any other member of a partnership of which P is a member; or
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(d) in relation to P, a person mentioned in Part 1 of Schedule 15 (reading
references in that Part to the authorised person as references to P).

131F  Power to require information: supplementary

(1) If the Authority has power under section 131E to require a person to produce a
document but it appears that the document is in the possession of a third person, that
power may be exercised in relation to the third person.

(2) If a document is produced in response to a requirement imposed under section 131E,
the Authority may—

(a) take copies of or extracts from the document; or

(b) require the person producing the document, or any relevant person, to
provide an explanation of the document.

(3) In subsection (2)(b) “relevant person”, in relation to a person who is required to
produce a document, means a person who—

(a) has been or is or is proposed to be a director or controller of that person;
(b) has been or is an auditor of that person;

(c) has been or is an actuary, accountant or lawyer appointed or instructed by
that person; or

(d) has been or is an employee of that person.

(4) If a person who is required under section 131E to produce a document fails to do so,
the Authority may require the person to state, to the best of the person's knowledge
and belief, where the document is.

(5) A lawyer may be required under section 131E to provide the name and address of
the lawyer's client.

(6) A person (“P”) may not be required under section 131E to disclose information or
produce a document in respect of which P owes an obligation of confidence by virtue
of carrying on the business of banking unless—

(a) P is the person under investigation or a member of that person's group;

(b) the person to whom the obligation of confidence is owed is the person under
investigation or a member of that person‘s group; or

(c) the person to whom the obligation of confidence is owed consents to the
disclosure or production.

(7) If a person claims a lien on a document, its production under section 131E does not
affect the lien.

Breach of short selling rules etc

131G Power to impose penalty or issue censure

(1) This section applies if the Authority is satisfied that a person has contravened—
(a) any provision of short selling rules; or
(b) any requirement imposed on the person under section 131E or 131F.

2) The Authority may impose a penalty of such amount as it considers appropriate on—
y may imp p y pprop
(a) the person who contravened the provision or requirement; or
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(b) any person who was knowingly concerned in the contravention.

(3) It may, instead of imposing a penalty on a person, publish a statement censuring the
person.

(4) The Authority may not take action against a person under this section after the end
of the limitation period unless, before the end of that period, it has given a warning
notice to the person under section 131H.

(5) “The limitation period” means the period of three years beginning with the first day
on which the Authority knew of the contravention.

(6) For this purpose the Authority is to be treated as knowing of a contravention if it has
information from which the contravention can reasonably be inferred.

131H Procedure and right to refer to Tribunal

(1) If the Authority proposes to take action against a person under section 131G, it must
give the person a warning notice.

(2) A warning notice about a proposal to impose a penalty must state the amount of the
penalty.

(3) A warning notice about a proposal to publish a statement must set out the terms of
the statement.

(4) If the Authority decides to take action against a person under section 131G, it must
give the person a decision notice.

(5) A decision notice about the imposition of a penalty must state the amount of the
penalty.

(6) A decision notice about the publication of a statement must set out the terms of the
statement.

(7) Ifthe Authority decides to take action against a person under section 131G, the person
may refer the matter to the Tribunal.

1311  Duty on publication of statement

After a statement under section 131G(3) is published, the Authority must send a
copy of the statement to—

(a) the person in respect of whom it is made; and

(b) any person to whom a copy of the decision notice was given under
section 393(4).

131J  Imposition of penalties under section 131G: statement of policy

1) The Authority must prepare and issue a statement of its policy with respect to—
y N
(a) the imposition of penalties under section 131G; and
(b) the amount of penalties under that section.

(2) The Authority's policy in determining what the amount of a penalty should be must
include having regard to—

(a) the seriousness of the contravention;
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(b) the extent to which the contravention was deliberate or reckless; and
(c) whether the person on whom the penalty is to be imposed is an individual.

(3) The Authority may at any time alter or replace a statement issued under this section.

(4) If a statement issued under this section is altered or replaced, the Authority must
issue the altered or replaced statement.

(5) The Authority must, without delay, give the Treasury a copy of any statement which
it publishes under this section.

(6) A statement issued under this section must be published by the Authority in the way
appearing to the Authority to be best calculated to bring it to the attention of the
public.

(7) The Authority may charge a reasonable fee for providing a person with a copy of
the statement.

(8) In exercising, or deciding whether to exercise, a power under section 131G in the
case of any particular contravention, the Authority must have regard to any statement
of policy published under this section and in force at a time when the contravention
occurred.

131K Statement of policy: procedure

(1) Before issuing a statement under section 131J, the Authority must publish a draft of
the proposed statement in the way appearing to the Authority to be best calculated
to bring it to the attention of the public.

(2) The draft must be accompanied by notice that representations about the proposal may
be made to the Authority within a specified time.

(3) Before issuing the proposed statement, the Authority must have regard to any
representations made to it in accordance with subsection (2).

(4) If the Authority issues the proposed statement it must publish an account, in general
terms, of—

(a) the representations made to it in accordance with subsection (2); and
(b) its response to them.

(5) If the statement differs from the draft published under subsection (1) in a way which
is, in the opinion of the Authority, significant, the Authority must (in addition to
complying with subsection (4)) publish details of the difference.

(6) The Authority may charge a reasonable fee for providing a person with a copy of a
draft published under subsection (1).

(7) This section also applies to a proposal to alter or replace a statement. |
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PART IX

HEARINGS AND APPEALS

Modifications etc. (not altering text)

C226 Pt. IX applied (17.8.2001 for certain purposes otherwise 1.12.2001) by 1986 c. 53, s. 46A(7) (as
substituted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.I. 2001/2617, arts. 2, 8, 13(1),
Sch. 3 Pt. II para. 148 (with art. 13(1) Sch. 5)); S.I. 2001/3538, art. 2(1)

Pt. IX applied (17.8.2001 for certain purposes otherwise 1.12.2001) by 1992 c. 40, s. 58A(7) (as
substituted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.I. 2001/2617, arts. 2, 8, 13(1),
Sch. 3 Pt. I para. 75 (with art. 13(3), Sch. 5)); S.I. 2001/3538, art. 2(1)

Pt. IX applied (with modifications) (17.8.2001 for certain purposes otherwise 1.12.2001) by 1992

c. 40, s. 85(4C)(4D) (as inserted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.1.
2001/2617, arts. 2, 8, 13(1), Sch. 3 Pt. I para. 95 (with art. 13(3), Sch. 5)); S.I. 2001/3538, art. 2(1)
Pt. IX applied (with modifications) (17.8.2001 for certain purposes otherwise 1.12.2001) by 1986

c. 53,.93(6B)(6C) (as substituted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.I.
2001/2617, arts. 2, 8, 13(1), Sch. 3 Pt. Il para. 177(d) (with art. 13(3), Sch. 5)); S.I. 2001/3538, art.
2(1)

C227 Pt. 9 applied (with modifications) (15.12.2007) by The Money Laundering Regulations 2007 (S.1I.
2007/2157), reg. 44(4)(8), Sch. 5 para. 2 (with reg. 44(7)) (as amended (1.4.2013) by The Financial
Services Act 2012 (Consequential Amendments and Transitional Provisions) Order 2013 (S.1.
2013/472), Sch. 2 para. 129(g))

C228 Pt. 9 applied (with modifications) (15.12.2007) by The Transfer of Funds (Information on the Payer)
Regulations 2007 (S.1. 2007/3298), reg. 13(4), Sch. 2 para. 1 (as amended (1.4.2013) by The Financial
Services Act 2012 (Consequential Amendments and Transitional Provisions) Order 2013 (S.1.
2013/472), Sch. 2 para. 131(d))

C229 Pt. 9 applied (6.3.2008) by The Regulated Covered Bonds Regulations 2008 (S.1. 2008/346), reg. 40

C230 Pt. 9 applied (with modifications) (13.3.2008) by The Northern Rock plc Compensation Scheme Order
2008 (S.1. 2008/718), arts. 1(2), 2, Sch. paras. 15-19 (as amended (6.4.2010) by The Transfer of
Tribunal Functions Order 2010 (S.1. 2010/22), arts. 1(2), 5(2), Sch. 3 para. 158(e)-(i) and (1.4.2013)
by The Financial Services Act 2012 (Consequential Amendments and Transitional Provisions) Order
2013 (S.I. 2013/472), Sch. 2 para. 139)

C231 Pt. 9 applied (with modifications) (19.12.2008) by The Bradford & Bingley plc Compensation
Scheme Order 2008 (S.1. 2008/3249), arts. 1(2), 2, Sch. para. 14-18 (as amended (6.4.2010) by The
Transfer of Tribunal Functions Order 2010 (S.1. 2010/22), arts. 1(2), 5(2), Sch. 3 para. 176(e)-(i)
and (1.4.2013) by The Financial Services Act 2012 (Consequential Amendments and Transitional
Provisions) Order 2013 (S.I. 2013/472), Sch. 2 para. 152)

C232 Pt. 9 applied (with modifications) (1.5.2009) by The Payment Services Regulations 2009 (S.I.
2009/209), reg. 1(2)(b)(xiii), 95, Sch. 5 para. 2 (with reg. 3) (as amended (6.4.2010) by The Transfer
of Tribunal Functions Order 2010 (S.I. 2010/22), arts. 1(2), 5(2), Sch. 3 para. 189 and (1.4.2013) by
The Financial Services Act 2012 (Consequential Amendments and Transitional Provisions) Order
2013 (S.I. 2013/472), Sch. 2 para. 155(6)(b)(c) (with Sch. 2 para. 156))

C233 Pt. 9 applied (with modifications) (30.7.2009) by The Dunfermline Building Society Independent
Valuer Order 2009 (S.I. 2009/1810), arts. 14-18 (as amended (6.4.2010) by The Transfer of Tribunal
Functions Order 2010 (S.1. 2010/22), arts. 1(2), 5(2), Sch. 3 paras. 195-199 and (1.4.2013) by The
Financial Services Act 2012 (Consequential Amendments and Transitional Provisions) Order 2013
(S.1. 2013/472), Sch. 2 para. 175)

C234 Pt. 9 applied (with modifications) (31.12.2009) by Banking Act 2009 (c. 1), ss. 202(3), 263(1) (with ss.
206, 247); S.I. 2009/3000, art. 4, Sch. para. 2 (with art. 2)

C235 Pt. 9 applied (with modifications) (11.2.2010) by The Cross-Border Payments in Euro Regulations
2010 (S.1. 2010/89), reg. 19, Sch. paras. 7, 8
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132

The Financial Services and Markets Tribunal.

(1) For the purposes of this Act, there is to be a tribunal known as the Financial Services
and Markets Tribunal (but referred to in this Act as “the Tribunal”).

(2) The Tribunal is to have the functions conferred on it by or under this Act.

(3) The Lord Chancellor may by rules make such provision as appears to him to be
necessary or expedient in respect of the conduct of proceedings before the Tribunal.

(4) Schedule 13 is to have effect as respects the Tribunal and its proceedings (but does
not limit the Lord Chancellor’s powers under this section).

Modifications etc. (not altering text)
C236 S. 132 amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic

Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775), regs. 1,
12(4)

Commencement Information

136

133

S. 132 wholly in force at 3.9.2001; s. 132 not in force at Royal Assent see s. 431(2); s. 132(1) in
force for specifed purposes at 25.2.2001 by S.I. 2001/516, art. 2(c), Sch. Pt. 3; s. 132(3) in force at
25.2.2001 by S.I. 2001/516, art. 2(a), Sch. Pt. I; s. 132 in force in so far as not already in force at
3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2

Proceedings: general provision.

(1) A reference to the Tribunal under this Act must be made before the end of—
(a) the period of 28 days beginning with the date on which the decision notice or
supervisory notice in question is given; or
(b) such other period as may be specified in rules made under section 132.

(2) Subject to rules made under section 132, the Tribunal may allow a reference to be
made after the end of that period.

(3) On a reference the Tribunal may consider any evidence relating to the subject-matter
of the reference, whether or not it was available to the Authority at the material time.

(4) On a reference the Tribunal must determine what (if any) is the appropriate action for
the Authority to take in relation to the matter referred to it.

(5) On determining a reference, the Tribunal must remit the matter to the Authority with
such directions (if any) as the Tribunal considers appropriate for giving effect to its
determination.

(6) In determining a reference made as a result of a decision notice, the Tribunal may
not direct the Authority to take action which the Authority would not, as a result of
section 388(2), have had power to take when giving the decision notice.

(7) In determining a reference made as a result of a supervisory notice, the Tribunal may
not direct the Authority to take action which would have otherwise required the giving
of a decision notice.

(8) The Tribunal may, on determining a reference, make recommendations as to the
Authority’s regulating provisions or its procedures.
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(9) The Authority must not take the action specified in a decision notice—
(a) during the period within which the matter to which the decision notice relates
may be referred to the Tribunal; and
(b) if the matter is so referred, until the reference, and any appeal against the
Tribunal’s determination, has been finally disposed of.

(10) The Authority must act in accordance with the determination of, and any direction
given by, the Tribunal.

(11) An order of the Tribunal may be enforced—
(a) asifit were an order of a county court; or
(b) in Scotland, as if it were an order of the Court of Session.

(12) “Supervisory notice” has the same meaning as in section 395.

Modifications etc. (not altering text)

C237 S. 133 applied (1.12.2001) by S.I. 2001/1228, regs. 1(2)(c), 11 (with reg. 1(2)(3)); S.I. 2001/3538, art.
2(1)
S. 133 applied (with modifications) (10.8.2001) by S.I. 2001/2636, arts. 1(2)(a), 58(6)
S. 133 applied (with modifications) (1.12.2001) by S.I. 2001/2657, arts. 1(1), 10(6), 11(6) (which was
revoked (8.10.2001) by 2001/3083, arts. (2), 23); S.I. 2001/3538, art. 2(1)
S. 133 applied (with modifications) (1.12.2001) by S.I. 2001/3083, arts. 1(2), 10(6), 11(6); S.I.
2001/3538, art. 2(1)
S. 133 applied (with modifications) (1.12.2001) by S.I. 2001/3592, arts. 1(2), 62(2), 79(2) (with art.
23(2))
S. 133 applied (1.12.2001) by S.1. 2001/3592, arts. 1(2), 83(3) (with art. 23(2))

C238 S. 133 amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775), regs. 1,
12(4)

C239 S. 133 applied (N.I.) (1.11.2004) by Open-Ended Investment Companies Regulations (Northern
Ireland) 2004 (S.R. 2004/335), regs. 1(1)(b), 11 (with reg. 1(2))

C240 S. 133(6) modified (1.12.2001) by S.I. 2001/2957, arts. 1, 12(8); S.1. 2001/3538, art. 2(1)

VALID FROM 06/04/2010

Proceedings before Tribunal: decision and supervisory notices, etc.

(1) In determining a reference made (whether under this or any other Act) as a result of
a decision notice given by the Authority, the Tribunal may not direct the Authority
to take action which the Authority would not, as a result of section 388(2), have had
power to take when giving the notice.

(2) In determining a reference made as a result of a supervisory notice given by the
Authority, the Tribunal may not direct the Authority to take action which would have
otherwise required the giving of a decision notice.

(3) In subsection (2) “supervisory notice” has the same meaning as in section 395.

(4) The Authority must not take the action specified in a decision notice—
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(a) during the period within which the matter to which the notice relates may be
referred to the Tribunal (whether under this or any other Act); and

(b) if the matter is so referred, until the reference, and any appeal against the
Tribunal's determination, has been finally disposed of.

(5) The Tribunal may, on determining a reference (whether made under this or any other
Act) in respect of a decision of the Authority, make recommendations as to the
Authority's regulating provisions or its procedures.]

Textual Amendments
F136 Ss. 133-133B substituted (6.4.2010) for s. 133 by The Transfer of Tribunal Functions Order 2010 (S.I.
2010/22), arts. 1(2)(e), 5(1), Sch. 2 para. 45

VALID FROM 06/04/2010

133B  Offences

(1) This section applies in the case of proceedings before the Tribunal in respect of—
(a) adecision of the Authority;
(b) a decision of the Bank of England; or

(c) a decision of a person relating to the assessment of any compensation or
consideration under the “Banking (Special Provisions) Act 2008 or the
YBanking Act 2009.

(2) A person is guilty of an offence if that person, without reasonable excuse—
(a) refuses or fails—
(i) to attend following the issue of a summons by the Tribunal; or
(ii) to give evidence; or
(b) alters, suppresses, conceals or destroys, or refuses to produce a document

which he may be required to produce for the purposes of proceedings before
the Tribunal.

(3) A person guilty of an offence under subsection (2)(a) is liable on summary conviction
to a fine not exceeding level 5 on the standard scale.

(4) A person guilty of an offence under subsection (2)(b) is liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum,;

(b) on conviction on indictment, to imprisonment for a term not exceeding two
years or a fine or both.]

Textual Amendments
F136 Ss. 133-133B substituted (6.4.2010) for s. 133 by The Transfer of Tribunal Functions Order 2010 (S.I.
2010/22), arts. 1(2)(e), 5(1), Sch. 2 para. 45

Marginal Citations
M8 2008 c. 2.
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M9 2009c. 1.

Legal assistance before the Tribunal

134 Legal assistance scheme.

(1) The Lord Chancellor may by regulations establish a scheme governing the provision
of legal assistance in connection with proceedings before the Tribunal.

(2) If the Lord Chancellor establishes a scheme under subsection (1), it must provide that
a person is eligible for assistance only if—

(a) he falls within subsection (3); and

(b) he fulfils such other criteria (if any) as may be prescribed as a result of
section 135(1)(d).

(3) A person falls within this subsection if he is an individual who has referred a matter
to the Tribunal under section 127(4).

(4) In this Part of this Act “the legal assistance scheme” means any scheme in force under
subsection (1).

135 Provisions of the legal assistance scheme.

(1) The legal assistance scheme may, in particular, make provision as to—
(a) the kinds of legal assistance that may be provided;
(b) the persons by whom legal assistance may be provided;
(c) the manner in which applications for legal assistance are to be made;
(d) the criteria on which eligibility for legal assistance is to be determined;
(e) the persons or bodies by whom applications are to be determined;
(f) appeals against refusals of applications;
(g) the revocation or variation of decisions;
(h) its administration and the enforcement of its provisions.

(2) Legal assistance under the legal assistance scheme may be provided subject to
conditions or restrictions, including conditions as to the making of contributions by
the person to whom it is provided.

136 Funding of the legal assistance scheme.

(1) The Authority must pay to the Lord Chancellor such sums at such times as he may,
from time to time, determine in respect of the anticipated or actual cost of legal
assistance provided in connection with proceedings before the Tribunal under the legal
assistance scheme.

(2) In order to enable it to pay any sum which it is obliged to pay under subsection (1), the
Authority must make rules requiring the payment to it by authorised persons or any
class of authorised person of specified amounts or amounts calculated in a specified
way.

(3) Sums received by the Lord Chancellor under subsection (1) must be paid into the
Consolidated Fund.
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(4) The Lord Chancellor must, out of money provided by Parliament fund the cost of
legal assistance provided in connection with proceedings before the Tribunal under
the legal assistance scheme.

(5) Subsection (6) applies if, as respects a period determined by the Lord Chancellor, the
amount paid to him under subsection (1) as respects that period exceeds the amount
he has expended in that period under subsection (4).

(6) The Lord Chancellor must—
(a) repay, out of money provided by Parliament, the excess to the Authority; or

(b) take the excess into account on the next occasion on which he makes a
determination under subsection (1).

(7) The Authority must make provision for any sum repaid to it under subsection (6)(a)—
(a) to be distributed among—

(1) the authorised persons on whom a levy was imposed in the period in
question as a result of rules made under subsection (2); or

(i1) such of those persons as it may determine;

(b) to be applied in order to reduce any amounts which those persons, or such of
them as it may determine, are or will be liable to pay to the Authority, whether
under rules made under subsection (2) or otherwise; or

(c) to be partly so distributed and partly so applied.

(8) If the Authority considers that it is not practicable to deal with any part of a sum repaid
to it under subsection (6)(a) in accordance with provision made by it as a result of
subsection (7), it may, with the consent the Lord Chancellor, apply or dispose of that
part of that sum in such manner as it considers appropriate.

(9) “Specified” means specified in the rules.

Commencement Information
I37 S. 136 wholly in force at 3.9.2001; s. 136 not in force at Royal Assent see s. 431(2); s. 136 in force for
specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 136 in force in so far as not already
in force at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2

Appeals

137 Appeal on a point of law.

(1) A party to a reference to the Tribunal may with permission appeal—
(a) to the Court of Appeal, or
["(b) the Supreme Court.]

on a point of law arising from a decision of the Tribunal disposing of the reference.

(2) “Permission” means permission given by the Tribunal or by the Court of Appeal or
(in Scotland) the Court of Session.

(3) If, on an appeal under subsection (1), the court considers that the decision of the
Tribunal was wrong in law, it may—

(a) remit the matter to the Tribunal for rehearing and determination by it; or


http://www.legislation.gov.uk/id/uksi/2001/1820
http://www.legislation.gov.uk/id/uksi/2001/1820/article/2
http://www.legislation.gov.uk/id/uksi/2001/1820/schedule
http://www.legislation.gov.uk/id/uksi/2001/2632
http://www.legislation.gov.uk/id/uksi/2001/2632/article/2/2
http://www.legislation.gov.uk/id/uksi/2001/2632/schedule/part/2

Financial Services and Markets Act 2000 (c. 8) 149
Part X — Rules and Guidance
Chapter I — Rule-making Powers
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) itself make a determination.

(4) An appeal may not be brought from a decision of the Court of Appeal under
subsection (3) except with the leave of—
(a) the Court of Appeal; or
(b) the House of Lords.

(5) An appeal lies, with the leave of the Court of Session or the [***Supreme Court],
from any decision of the Court of Session under this section, and such leave may be
given on such terms as to costs, expenses or otherwise as the Court of Session or the
[**Supreme Court] may determine.

(6) Rules made under section 132 may make provision for regulating or prescribing any
matters incidental to or consequential on an appeal under this section.

Textual Amendments
F137 S. 137(4)(b) substituted (1.10.2009) by Constitutional Reform Act 2005 (c. 4), ss. 40(4), 148(1), Sch.
9 para. 70(a); S.I. 2009/1604, art. 2(a)(d)
F138 Words in s. 137(5) substituted (1.10.2009) by Constitutional Reform Act 2005 (c. 4), ss. 40(4), 148(1),
Sch. 9 para. 70(b); S.I. 2009/1604, art. 2(a)(d)

Modifications etc. (not altering text)
C241 S. 137 applied (with modifications) (10.8.2001) by S.I. 2001/2636, arts. 1(2)(a), 58(6)

Commencement Information
I38 S. 137 wholly in force at 3.9.2001; s. 137 not in force at Royal Assent see s. 431(2); s. 137(6) in force
at 25.2.2001 by S.I. 2001/516, art. 2(a), Sch. Pt. 1; s. 137 in force in so far as not already in force at
3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2

PART X

RULES AND GUIDANCE

CHAPTER 1

RULE-MAKING POWERS

138 General rule-making power.

(1) The Authority may make such rules applying to authorised persons—
(a) with respect to the carrying on by them of regulated activities, or
(b) with respect to the carrying on by them of activities which are not regulated
activities,
as appear to it to be necessary or expedient for the purpose of protecting the interests
of consumers.

[F*’(1A) The Authority may also make such rules applying to authorised persons who are
investment firms or credit institutions, with respect to the provision by them of a
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relevant ancillary service, as appear to the Authority to be necessary or expedient for
the purpose of protecting the interests of consumers.

(1B) “Credit institution” means—
(a) acredit institution authorised under the banking consolidation directive, or
(b) an institution which would satisfy the requirements for authorisation as a

credit institution under that directive if it had its registered office (or if it does
not have a registered office, its head office) in an EEA State.

(1C) "Relevant ancillary service” means any service of a kind mentioned in Section B of
Annex I to the markets in financial instruments directive the provision of which does
not involve the carrying on of a regulated activity.]

(2) Rules made under this section are referred to in this Act as the Authority’s general
rules.

(3) The Authority’s power to make general rules is not limited by any other power which
it has to make regulating provisions.

(4) The Authority’s general rules may make provision applying to authorised persons even
though there is no relationship between the authorised persons to whom the rules will
apply and the persons whose interests will be protected by the rules.

(5) General rules may contain requirements which take into account, in the case of an
authorised person who is a member of a group, any activity of another member of
the group.

(6) General rules may not—
(a) make provision prohibiting an EEA firm from carrying on, or holding itself
out as carrying on, any activity which it has permission conferred by Part II
of Schedule 3 to carry on in the United Kingdom;
(b) make provision, as respects an EEA firm, about any matter responsibility for
which is, under any of the single market directives, reserved to the firm’s home
state regulator.

(7) “Consumers” means persons—

(a) who use, have used, or are or may be contemplating using, any of the services
provided by—
F140

(1) authorised persons in carrying on regulated activities; ~ . . .
(ia) authorised persons who are investment firms or credit institutions in
providing a relevant ancillary service; or]

(ii) persons acting as appointed representatives;

(b) who have rights or interests which are derived from, or are otherwise
attributable to, the use of any such services by other persons; or

(c) who have rights or interests which may be adversely affected by the use of
any such services by persons acting on their behalf or in a fiduciary capacity
in relation to them.

[F141

(8) If an authorised person is carrying on a regulated activity in his capacity as a trustee,
the persons who are, have been or may be beneficiaries of the trust are to be treated as
persons who use, have used or are or may be contemplating using services provided
by the authorised person in his carrying on of that activity.
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(9) For the purposes of subsection (7) a person who deals with an authorised person in the

course of the authorised person’s carrying on of a regulated activity is to be treated as
using services provided by the authorised person in carrying on those activities.

Textual Amendments
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C258 S. 138(7)(9) modified (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775), regs. 1, 3(3)

139 Miscellaneous ancillary matters.

(1) Rules relating to the handling of money held by an authorised person in specified
circumstances (“clients” money”’) may—
(a) make provision which results in that clients’ money being held on trust in
accordance with the rules;

(b) treat two or more accounts as a single account for specified purposes (which
may include the distribution of money held in the accounts);

(c) authorise the retention by the authorised person of interest accruing on the
clients’ money; and

(d) make provision as to the distribution of such interest which is not to be retained
by him.

(2) An institution with which an account is kept in pursuance of rules relating to the
handling of clients’ money does not incur any liability as constructive trustee if money
is wrongfully paid from the account, unless the institution permits the payment—

(a) with knowledge that it is wrongful; or

(b) having deliberately failed to make enquiries in circumstances in which a
reasonable and honest person would have done so.

(3) In the application of subsection (1) to Scotland, the reference to money being held
on trust is to be read as a reference to its being held as agent for the person who is
entitled to call for it to be paid over to him or to be paid on his direction or to have
it otherwise credited to him.

(4) Rules may—

(a) confer rights on persons to rescind agreements with, or withdraw offers to,
authorised persons within a specified period; and

(b) make provision, in respect of authorised persons and persons exercising those
rights, for the restitution of property and the making or recovery of payments
where those rights are exercised.

(5) “Rules” means general rules.

(6) “Specified” means specified in the rules.

VALID FROM 08/06/2010

General rules about remuneration

(1) The Authority must exercise its power to make general rules so as to make
rules requiring each authorised person (or each authorised person of a specified
description) to have, and act in accordance with, a remuneration policy.

(2) A “remuneration policy” is a policy about the remuneration by the authorised person
of—
(a) officers,
(b) employees, and
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(c) other persons,
of a specified description.

(3) The rules must secure that any remuneration policy that an authorised person is
required by the rules to have is consistent with—

(a) the effective management of risks; and
(b) the Implementation Standards.

(4) When making rules about remuneration policies, the Authority must have regard to
any other international standards about the remuneration of individuals working in
the financial sector (or certain such individuals).

(5) The Treasury may direct the Authority to consider whether the remuneration policies
of authorised persons specified in the direction (or of authorised persons of a
description so specified) comply with requirements imposed by the rules as to the
contents of the policies.

(6) Before giving a direction under subsection (5), the Treasury must consult the
Authority.

(7) If the Authority considers that a remuneration policy fails to make provision which
complies with the requirements mentioned in subsection (5), the Authority must take
such steps as it considers appropriate to deal with the failure.

(8) The steps that the Authority may take include requiring the remuneration policy to
be revised.

(9) General rules may—

(a) prohibit persons (or persons of a specified description) from being
remunerated in a specified way;

(b) provide that any provision of an agreement that contravenes such a
prohibition is void; and

(c) provide for the recovery of any payment made, or other property transferred,
in pursuance of a provision that is void by virtue of paragraph (b).

(10) A prohibition may be imposed under subsection (9)(a) only for the purpose of
ensuring that the provision of remuneration is consistent with—

(a) the effective management of risks; or
(b) the Implementation Standards.

(11) A provision that, at the time the rules are made, is contained in an agreement
made before that time may not be rendered void under subsection (9)(b) unless it is
subsequently amended so as to contravene a prohibition under subsection (9)(a).

(12) In this section—

“the Implementation Standards” means the Implementation Standards
for Principles for Sound Compensation Practices, issued by the Financial
Stability Board on 25 September 2009; and

“specified” (except in subsection (5)) means specified by the rules.

(13) References to the Implementation Standards or to international standards of a kind
mentioned in subsection (4) are to standards that are for the time being in force.]]
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Textual Amendments
F142 S. 139A inserted (8.6.2010) by Financial Services Act 2010 (c. 28), ss. 6, 26(2)(b)

VALID FROM 08/06/2010

[*  Rules about recovery plans
F143
(1) The Authority must exercise its power to make general rules so as to make
rules requiring each authorised person (or each authorised person of a specified

description) to prepare, and keep up-to-date, a recovery plan.

(2) A “recovery plan” is a document containing information within subsection (3) or (4)
of a specified description.

(3) Information is within this subsection if it relates to action to be taken to secure that,
in the event of specified circumstances affecting the carrying on of the business (or
any part of the business) of the authorised person—

(a) the business of the authorised person, or
(b) aspecified part of the business of the authorised person,

is capable of being carried on (whether or not by the authorised person and whether
or not in the same way as previously).

(4) Information is within this subsection if it would facilitate the carrying on of the
business (or any part of the business) of the authorised person by any other person.

(5) The Authority must consider whether each recovery plan makes satisfactory
provision in relation to the matters required by the rules to be covered by the plan.

(6) If the Authority considers that a recovery plan fails to make satisfactory provision
in relation to any such matter, the Authority must take such steps as it considers
appropriate to deal with the failure.

(7) The steps that the Authority may take include requiring the recovery plan to be
revised.

(8) The authorised persons subject to general rules about recovery plans must include
authorised persons in relation to whom any power under Part 1 of the Banking Act
2009 (special resolution regime) is exercisable.

(9) Before preparing a draft of general rules about recovery plans having effect in relation
to those persons, the Authority must consult—

(a) the Treasury; and
(b) the Bank of England.]

Textual Amendments
F143 Ss. 139B-139F inserted (8.6.2010) by Financial Services Act 2010 (c. 28), ss. 7(1), 26(2)(b)
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VALID FROM 08/06/2010

139C  Rules about resolution plans

(1) The Authority must exercise its power to make general rules so as to make
rules requiring each authorised person (or each authorised person of a specified
description) to prepare, and keep up-to-date, a resolution plan.

(2) A “resolution plan” is a document containing information within subsection (3) or
(4) of a specified description.

(3) Information is within this subsection if it relates to action to be taken in the event of—
(a) circumstances arising in which it is likely that the business (or any part of
the business) of the authorised person will fail; or
(b) the failure of the business (or any part of the business) of the authorised
person.

(4) Information is within this subsection if it would facilitate anything falling to be done
by any person in consequence of that failure.

(5) An example of information within subsection (4) is information that, in the event of
that failure, would facilitate —

(a) planning by the Treasury in relation to the possible exercise of any of their
powers under Part 1 of the Banking Act 2009; or

(b) planning by the Bank of England in relation to the possible exercise of any
of its powers under Part 1, 2 or 3 of that Act.

(6) The Authority must consider whether each resolution plan makes satisfactory
provision in relation to the matters required by the rules to be covered by the plan.

(7) If the Authority considers that a resolution plan fails to make satisfactory provision
in relation to any such matter, the Authority must take such steps as it considers
appropriate to deal with the failure.

(8) The steps that the Authority may take include requiring the resolution plan to be
revised.

(9) The authorised persons subject to general rules about resolution plans must include
authorised persons in relation to whom any power under Part 1 of the Banking Act
2009 is exercisable.

(10) Before preparing a draft of general rules about resolution plans having effect in
relation to those persons, the Authority must consult—

(a) the Treasury; and
(b) the Bank of England.

Textual Amendments
F143 Ss. 139B-139F inserted (8.6.2010) by Financial Services Act 2010 (c. 28), ss. 7(1), 26(2)(b)
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VALID FROM 08/06/2010

139D Sections 139B and 139C: interpretation

(1) In sections 139B and 139C any reference to the taking of action includes the taking
of action by—

(a) the authorised person;
(b) any other person in the same group as the authorised person; or
(c) apartnership of which the authorised person is a member.

(2) In subsection (1)(b) the definition of “group” in section 421 applies with the omission
of subsection (1)(e) and (f) of that section.

(3) For the purposes of section 139C the cases in which the business (or any part of the
business) of the authorised person is to be regarded as having failed include—

(a) the insolvency or bankruptcy of the authorised person;
(b) the authorised person entering into administration; and

(c) apower under Part 1 of the Banking Act 2009 being exercised in relation
to the authorised person.

(4) In sections 139B and 139C references to the business of an authorised person include
the business of—

(a) any person in the same group as the authorised person; and
(b) a partnership of which the authorised person is a member;
and, accordingly, references in subsection (3)(a) to (¢) of this section to the authorised
person include any person within paragraph (a) or (b).
(5) In sections 139B and 139C “specified” means specified in general rules.

(6) In this section—

“administration” includes administration under Part 3 of the Banking Act
2009;

“insolvency” includes insolvency under Part 2 of that Act.

Textual Amendments
F143 Ss. 139B-139F inserted (8.6.2010) by Financial Services Act 2010 (c. 28), ss. 7(1), 26(2)(b)

VALID FROM 08/06/2010

139E  Rules about recovery and resolution plans: supplementary provision

(1) General rules about recovery or resolution plans may, in particular—
(a) impose a requirement on authorised persons to collect, and keep up-to-date,
information of a description specified in the rules; and
(b) make provision as to the inclusion in the plans of information in respect of
the steps to be taken to ensure compliance with that requirement.
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(2) If the Authority considers that an authorised person has contravened that
requirement, the Authority may require the authorised person to appoint a skilled
person to collect or update the information in question.

(3) References in this section to a skilled person are to a person—
(a) nominated or approved by the Authority; and

(b) appearing to the Authority to have the skills necessary to collect or update
the information in question.

(4) The skilled person may require any person to provide all such assistance as the skilled
person may reasonably require to collect or update the information in question.

(5) A requirement imposed by subsection (4) is enforceable, on the application of the
Authority, by an injunction or, in Scotland, by an order for specific performance
under section 45 of the Court of Session Act 1988.

(6) A contractual or other requirement imposed on a person (“P”) to keep any
information in confidence does not apply if—

(a) the information is or may be relevant to anything required to be done as a
result of section 139B or 139C or this section;

(b) an authorised person or a skilled person requests or requires P to provide the
information for the purpose of securing that those things are done; and

(c) the Authority has approved the making of the request or the imposition of
the requirement before it is made or imposed.

(7) An authorised person may provide information (whether received under
subsection (6) or otherwise) that would otherwise be subject to a contractual or other
requirement to keep in confidence if it is provided for the purposes of anything
required to be done as a result of section 139B or 139C or this section.

(8) General rules about recovery or resolution plans may, in particular, make provision
about the form of the plans.

(9) When making general rules about recovery or resolution plans, the Authority
must have regard to any international standards about documents whose purpose
corresponds to the purpose of recovery or resolution plans.

Textual Amendments
F143 Ss. 139B-139F inserted (8.6.2010) by Financial Services Act 2010 (c. 28), ss. 7(1), 26(2)(b)

VALID FROM 08/06/2010

139F  Special provision in relation to resolution plans

(1) In the case of resolution plans required to be prepared by general rules, the Authority
must consult—

(a) the Treasury, and
(b) the Bank of England (“the Bank”),
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about the adequacy of the plans so far as relating to any matter which may be relevant
to the exercise by the Treasury or the Bank of any power under Part 1, 2 or 3 of the
Banking Act 2009.

(2) After being consulted under subsection (1)—

(a) the Treasury or the Bank may notify the Authority that, in the opinion of the
Treasury or the Bank, a resolution plan fails to make satisfactory provision
in relation to any such matter; and

(b) if the Treasury or the Bank give a notification under paragraph (a), the
Treasury or the Bank must give reasons for being of that opinion to the
Authority.

(3) The Authority must have regard to any notification given under paragraph (a) of
subsection (2) before considering whether any resolution plan makes satisfactory
provision in relation to any such matter.

(4) 1f—
(a) anotification is given under that paragraph, but

(b) the Authority is nonetheless of the opinion that the resolution plan makes
satisfactory provision in relation to any such matter,

the Authority must give reasons for being of that opinion to the person who gave
the notification.]

Textual Amendments
F143 Ss. 139B-139F inserted (8.6.2010) by Financial Services Act 2010 (c. 28), ss. 7(1), 26(2)(b)

F144

140 Restriction on managers of [ “certain collective investment schemes].

[*'*(1) The Authority may make rules prohibiting an authorised person who has permission

to act as—
(a) the manager of an authorised unit trust scheme, or
(b) the management company of an authorised UCITS open-ended investment
company, from carrying on a specified activity.|

(2) Such rules may specify an activity which is not a regulated activity.

[F"*6(3) In this section—

(a) “authorised UCITS open-ended investment company” means an authorised
open-ended investment company to which the UCITS directive applies; and

(b) “management company” has the meaning given by Article 1a.2 of the UCITS
directive.]

Textual Amendments
F144 Words in s. 140 sidenote substituted (13.2.2004) by The Collective Investment Schemes
(Miscellaneous Amendments) Regulations 2003 (S.1. 2003/2066), reg. 5(a)
F145 S. 140(1) substituted (13.2.2004) by The Collective Investment Schemes (Miscellaneous
Amendments) Regulations 2003 (S.1. 2003/2066), reg. 5(b)
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F146 S. 140(3) inserted (13.2.2004) by The Collective Investment Schemes (Miscellaneous Amendments)
Regulations 2003 (S.I. 2003/2066), reg. 5(c)

141 Insurance business rules.

(1) The Authority may make rules prohibiting an authorised person who has permission
to effect or carry out contracts of insurance from carrying on a specified activity.

(2) Such rules may specify an activity which is not a regulated activity.

(3) The Authority may make rules in relation to contracts entered into by an authorised
person in the course of carrying on business which consists of the effecting or carrying
out of contracts of long-term insurance.

(4) Such rules may, in particular—

(a) restrict the descriptions of property or indices of the value of property by
reference to which the benefits under such contracts may be determined;

(b) make provision, in the interests of the protection of policyholders, for the
substitution of one description of property, or index of value, by reference
to which the benefits under a contract are to be determined for another such
description of property or index.

(5) Rules made under this section are referred to in this Act as insurance business rules.

142 Insurance business: regulations supplementing Authority’s rules.

(1) The Treasury may make regulations for the purpose of preventing a person who is not
an authorised person but who—

(a) is a parent undertaking of an authorised person who has permission to effect
or carry out contracts of insurance, and

(b) falls within a prescribed class,
from doing anything to lessen the effectiveness of asset identification rules.

(2) “Asset identification rules” means rules made by the Authority which require an
authorised person who has permission to effect or carry out contracts of insurance to
identify assets which belong to him and which are maintained in respect of a particular
aspect of his business.

(3) The regulations may, in particular, include provision—
(a) prohibiting the payment of dividends;
(b) prohibiting the creation of charges;
(c) making charges created in contravention of the regulations void.

(4) The Treasury may by regulations provide that, in prescribed circumstances, charges
created in contravention of asset identification rules are void.

(5) A person who contravenes regulations under subsection (1) is guilty of an offence and
liable on summary conviction to a fine not exceeding level 5 on the standard scale.

(6) “Charges” includes mortgages (or in Scotland securities over property).
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Commencement Information
I39 S. 142 wholly in force at 1.12.2001; s. 142 not in force at Royal Assent see s. 431(2); s. 142(1)-(4)(6)
in force at 25.2.2001 by S.I. 2001/516, art. 2(a), Sch. Pt. 1; s. 142 in force in so far as not already in
force at 1.12.2001 by S.I1. 2001/3538, art. 2(1)

143 Endorsement of codes etc.

Textual Amendments
F147 S. 143 repealed (6.4.2007) by Companies Act 2006 (c. 46), ss. 964(2), 1295, 1300(2), Sch. 16; S.1.
2007/1093, art. 2(1)(b) (with arts. 4, 11)

Specific rules

144 Price stabilising rules.

(1) The Authority may make rules (“price stabilising rules”) as to—
(a) the circumstances and manner in which,
(b) the conditions subject to which, and
(c) the time when or the period during which,

action may be taken for the purpose of stabilising the price of investments of specified
kinds.

(2) Price stabilising rules—
(a) are to be made so as to apply only to authorised persons;
(b) may make different provision in relation to different kinds of investment.

(3) The Authority may make rules which, for the purposes of section 397(5)(b), treat a
person who acts or engages in conduct—

(a) for the purpose of stabilising the price of investments, and
(b) in conformity with such provisions corresponding to price stabilising rules and
made by a body or authority outside the United Kingdom as may be specified
in the rules under this subsection,
as acting, or engaging in that conduct, for that purpose and in conformity with price
stabilising rules.

(4) The Treasury may by order impose limitations on the power to make rules under this
section.

(5) Such an order may, in particular—
(a) specify the kinds of investment in relation to which price stabilising rules may
make provision;
(b) specify the kinds of investment in relation to which rules made under
subsection (3) may make provision;
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(c) provide for price stabilising rules to make provision for action to be taken for
the purpose of stabilising the price of investments only in such circumstances
as the order may specify;

(d) provide for price stabilising rules to make provision for action to be taken
for that purpose only at such times or during such periods as the order may
specify.

(6) If provisions specified in rules made under subsection (3) are altered, the rules continue
to apply to those provisions as altered, but only if before the alteration the Authority
has notified the body or authority concerned (and has not withdrawn its notification)
that it is satisfied with its consultation procedures.

[F'*¥(7) “Consultation procedures” means procedures designed to provide an opportunity for
persons likely to be affected by alterations to those provisions to make representations
about proposed alterations to any of those provisions.]

Textual Amendments
F148 S. 144(7) substituted (6.4.2007) by Companies Act 2006 (c. 46), ss. 964(3), 1300(2); S.1. 2007/1093,
art. 2(1)(b) (with arts. 4, 11)

Commencement Information
140  S. 144 wholly in force at 18.6.2001; s. 144 not in force at Royal Assent see s. 431(2); s. 144(4)(5) in
force at 25.2.2001 by S.I. 2001/516, art. 2(a), Sch. Pt. 1; s. 144 in force in so far as not already in force
at 18.6.2001 by S.1. 2001/1820, art. 2, Sch.

145 Financial promotion rules.

(1) The Authority may make rules applying to authorised persons about the
communication by them, or their approval of the communication by others, of
invitations or inducements—

(a) to engage in investment activity; or
(b) to participate in a collective investment scheme.

(2) Rules under this section may, in particular, make provision about the form and content
of communications.

(3) Subsection (1) applies only to communications which—
(a) if made by a person other than an authorised person, without the approval of
an authorised person, would contravene section 21(1);
(b) may be made by an authorised person without contravening section 238(1).

[F"®(3A) But subsection (3) does not prevent the Authority from making rules under

subsection (1) in relation to a communication that would not contravene section 21(1)
if made by a person other than an authorised person, without the approval of an
authorised person, if the conditions set out in subsection (3B) are satisfied.

(3B) Those conditions are—

(a) that the communication would not contravene subsection (1) of section 21
because it is a communication to which that subsection does not apply as a
result of an order under subsection (5) of that section;

(b) that the Authority considers that any of the requirements of—
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(i) paragraphs 1 to 8 of Article 19 of the markets in financial instruments
directive; or

(i1) any implementing measure made under paragraph 10 of that Article,
apply to the communication; and
(c) that the Authority considers that the rules are necessary to secure that the

communication satisfies such of the requirements mentioned in paragraph (b)
as the Authority considers apply to the communication.]

(4) “Engage in investment activity” has the same meaning as in section 21.

(5) The Treasury may by order impose limitations on the power to make rules under this
section.

Textual Amendments
F149 S. 145(3A)(3B) inserted (6.12.2006) by The Financial Services and Markets Act 2000 (Markets in
Financial Instruments) (Modification of Powers) Regulations 2006 (S.I. 2006/2975), reg. 4 (with reg.
14)

Commencement Information
141 S. 145 wholly in force at 18.6.2001; s. 145 not in force at Royal Assent see s. 431(2); s. 145(5) in force
at 25.2.2001 by S.I. 2001/516, art. 2(a), Sch. Pt. 1; s. 145 in force in so far as not already in force at
18.6.2001 by S.I. 2001/1820, art. 2, Sch.

146  Money laundering rules.

The Authority may make rules in relation to the prevention and detection of money
laundering in connection with the carrying on of regulated activities by authorised
persons.

147 Control of information rules.

(1) The Authority may make rules (“control of information rules”) about the disclosure
and use of information held by an authorised person (“A”).

(2) Control of information rules may—

(a) require the withholding of information which A would otherwise have to
disclose to a person (“B”) for or with whom A does business in the course of
carrying on any regulated or other activity;

(b) specify circumstances in which A may withhold information which he would
otherwise have to disclose to B;

(¢c) require A not to use for the benefit of B information A holds which A would
otherwise have to use in that way;

(d) specify circumstances in which A may decide not to use for the benefit of B
information A holds which A would otherwise have to use in that way.
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Modification or waiver

148 Modification or waiver of rules.

[F'*'(2) The Authority may, on the application or with the consent of a person who is subject to
rules made by the Authority, direct that all or any of those rules (other than rules made
under section 247 (trust scheme rules) or section 248 (scheme particulars rules))—

(a) are not to apply to that person; or

(b) are to apply to him with such modifications as may be specified in the
direction.]

(3) An application must be made in such manner as the Authority may direct.

(4) The Authority may not give a direction unless it is satisfied that—

(a) compliance by the "'**. .. person with the rules, or with the rules as unmodified,
would be unduly burdensome or would not achieve the purpose for which the
rules were made; and

(b) the direction would not result in undue risk to persons whose interests the
rules are intended to protect.

(5) A direction may be given subject to conditions.

(6) Unless it is satisfied that it is inappropriate or unnecessary to do so, a direction must
be published by the Authority in such a way as it thinks most suitable for bringing the
direction to the attention of—

(a) those likely to be affected by it; and
(b) others who may be likely to make an application for a similar direction.

(7) In deciding whether it is satisfied as mentioned in subsection (6), the Authority must—

(a) take into account whether the direction relates to a rule contravention of which
is actionable in accordance with section 150;

(b) consider whether its publication would prejudice, to an unreasonable degree,
the commercial interests of the *'**. . . person concerned or any other member
of his immediate group; and

(c) consider whether its publication would be contrary to an international
obligation of the United Kingdom.

(8) For the purposes of paragraphs (b) and (c) of subsection (7), the Authority must
consider whether it would be possible to publish the direction without either of the
consequences mentioned in those paragraphs by publishing it without disclosing the
identity of the ">, . . person concerned.

(9) The Authority may—
(a) revoke a direction; or

(b) vary it on the application, or with the consent, of the
it relates.

155 person to whom

(10) “Direction” means a direction under subsection (2).

(11) “Immediate group”, in relation to [**®

(@) A
(b) a parent undertaking of A;

a person](“A”), means—
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(c) asubsidiary undertaking of A;
(d) asubsidiary undertaking of a parent undertaking of A;
(e) aparent undertaking of a subsidiary undertaking of A.

Textual Amendments

F150 S. 148(1) omitted (12.7.2007) by virtue of The Regulatory Reform (Financial Services and Markets
Act 2000) Order 2007 (S.I. 2007/1973), art. 10(a)

F151 S. 148(2) substituted (12.7.2007) by The Regulatory Reform (Financial Services and Markets Act
2000) Order 2007 (S.I. 2007/1973), art. 10(b)

F152 Word in s. 148(4)(a) omitted (12.7.2007) by virtue of The Regulatory Reform (Financial Services and
Markets Act 2000) Order 2007 (S.I. 2007/1973), art. 10(c)

F153 Word in s. 148(7)(b) omitted (12.7.2007) by virtue of The Regulatory Reform (Financial Services and
Markets Act 2000) Order 2007 (S.I. 2007/1973), art. 10(c)

F154 Word in s. 148(8) omitted (12.7.2007) by virtue of The Regulatory Reform (Financial Services and
Markets Act 2000) Order 2007 (S.I. 2007/1973), art. 10(c)

F155 Word in s. 148(9)(b) omitted (12.7.2007) by virtue of The Regulatory Reform (Financial Services and
Markets Act 2000) Order 2007 (S.I. 2007/1973), art. 10(c)

F156 Words ins. 148(11) substituted (12.7.2007) by The Regulatory Reform (Financial Services and
Markets Act 2000) Order 2007 (S.I. 2007/1973), art. 10(d)

Modifications etc. (not altering text)

C259 S. 148 amended (femp. from 3.9.2001 to 1.12.2001) by S.I. 2001/2659, arts. 1(2), 3(3); S.I.
2001/3538, art. 2(1)

S. 148 modified (femp. from 31.10.2001) by S.I. 2001/3374, arts. 1, 11
S. 148 restricted (6.8.2001) by S.I. 2001/2512, arts. 1(1), 5(4)

C260 S. 148 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000 (Permission and
Applications) (Credit Unions etc.) Order 2002 (S.1. 2002/704), art. 7

C261 S. 148 applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by The
Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.1. 2001/544), art. 9G(2)
(as inserted by The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment)
Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C262 S. 148: power to make rules amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The
Electronic Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775),
regs. 1, 3(2)(a)

C263 S. 148 applied (6.8.2001) by S.I. 2001/2512, arts. 1(1), 7(1)

S. 148 applied (11.4.2002 for certain purposes and 27.4.2002 otherwise) by The Financial Services

and Markets Act 2000 (Regulated Activities) Order 2001 (S.1. 2001/544), art. 9H(2) (as inserted by

The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment) Order 2002 (S.1.
2002/682), arts. 1(2), 4)

C264 S. 148 modified (temp. from 1.1.2004 to 31.10.2004) by The Financial Services and Markets Act 2000
(Regulated Activities) (Amendment) (No. 1) Order 2003 (S.I. 2003/1475), arts. 1(2) 26, {29}

C265 S. 148 modified (temp. from 1.1.2004 to 14.1.2005) by The Financial Services and Markets Act 2000
(Regulated Activities) (Amendment) (No. 2) Order 2003 (S.I. 2003/1476), arts. 1(2) 22, {27}

C266 S. 148 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.I. 2011/2832), art. 8

C267 S. 148(2) extended (1.12.2001) by S.I. 2001/3647, arts. 1, 4, Sch. 2 paras. 1-3

C268 S. 148(2) applied (with modifications) (22.2.2008) by The Northern Rock plc Transfer Order 2008
(S.1. 2008/432), art. 15(2)

C269 S. 148(2) applied (29.9.2008 at 8.00 a.m.) by The Bradford & Bingley plc Transfer of Securities and
Property etc. Order 2008 (S.1. 2008/2546), art. 37(2)
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C270 S. 148(2) applied (7.10.2008 at 9.30 a.m.) by The Heritable Bank plc Transfer of Certain Rights and
Liabilities Order 2008, (S.1. 2008/2644) {art. 27(2)}

C271 S. 148(2) applied (8.10.2008 at 10.10 a.m.) by The Transfer of Rights and Liabilities to ING Order
2008 (S.I. 2008/2666), art. 18(2)

C272 S. 148(2) applied (8.10.2008 at 12.15 p.m.) by The Kaupthing Singer & Friedlander Limited Transfer
of Certain Rights and Liabilities Order 2008 (S.I. 2008/2674), art. 29(2)

C273 S. 148(2) modified (30.3.2009 at 8.00 a.m.) by The Amendments to Law (Resolution of Dunfermline
Building Society) Order 2009 (S.1. 2009/814), art. 9(2)(5)

C274 S. 148(2) applied (1.1.2010) by The Northern Rock ple Transfer Order 2009 (S.1. 2009/3226), arts.
1(2)(b), 20(2)

C275 S. 148(3)-(9)(11) applied (with modifications) (3.9.2001 for specified purposes otherwise 1.12.2001)
by S.I. 2001/1228, regs. 1(2)(b)(c), 7(3)(4) (with reg. 1(2)(3)); S.I. 2001/2632, art. 2(2), Sch. Pt. 2;
S.I. 2001/3538, art. 2(1)

C276 S. 148(3)-(9)(11) applied (with modifications) (N.I.) (1.11.2004) by Open-Ended Investment
Companies Regulations (Northern Ireland) 2004 (S.R. 2004/335), regs. 1(1)(b), 7(3)(4) (with reg. 1(2))

C277 S. 148(4) restricted (22.2.2008) by The Northern Rock plc Transfer Order 2008 (S.I. 2008/432), art.
15(3)

C278 S. 148(4) restricted (29.9.2008 at 8.00 a.m.) by The Bradford & Bingley plc Transfer of Securities and
Property etc. Order 2008 (S.1. 2008/2546), art. 37(3)

C279 S. 148(4) restricted (7.10.2008 at 9.30 a.m.) by The Heritable Bank plc Transfer of Certain Rights and
Liabilities Order 2008 (S.I. 2008/2644), art. 27(3)

C280 S. 148(4) restricted (8.10.2008 at 10.10 a.m.) by The Transfer of Rights and Liabilities to ING Order
2008 (S.I. 2008/2666), art. 18(3)

C281 S. 148(4) restricted (8.10.2008 at 12.15 p.m.) by The Kaupthing Singer & Friedlander Limited
Transfer of Certain Rights and Liabilities Order 2008 (S.1. 2008/2674), art. 29(3)

C282 S. 148(4) restricted (30.3.2009 at 8.00 a.m.) by The Amendments to Law (Resolution of Dunfermline
Building Society) Order 2009 (S.1. 2009/814), art. 9(3)-(5)

C283 S. 148(4) restricted (1.1.2010) by The Northern Rock plc Transfer Order 2009 (S.1. 2009/3226), arts.
1(2)(b), 203)(4)

Commencement Information
142 S. 148 wholly in force at 3.9.2001; s. 148 not in force at Royal Assent see s. 431(2); s. 148 in force for
specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch. s. 148 in so far as not already in force at
3.9.2001 by S.I1. 2001/2632, art. 2(2), Sch. Pt. 2

Contravention of rules

149 Evidential provisions.

(1) If a particular rule so provides, contravention of the rule does not give rise to any of
the consequences provided for by other provisions of this Act.

(2) A rule which so provides must also provide—
(a) that contravention may be relied on as tending to establish contravention of
such other rule as may be specified; or
(b) that compliance may be relied on as tending to establish compliance with such
other rule as may be specified.

(3) A rule may include the provision mentioned in subsection (1) only if the Authority
considers that it is appropriate for it also to include the provision required by
subsection (2).
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Modifications etc. (not altering text)
C284 S. 149(1) applied (2.7.2002) by The Financial Services and Markets Act 2000 (Consequential

Amendments and Transitional Provisions) (Credit Unions) Order 2002 (S.I. 2002/1501), art. 11(1)
(with art. 13)

C285 S. 149(2)(3) applied (with modifications) (2.7.2002) by The Financial Services and Markets Act

150

2000 (Consequential Amendments and Transitional Provisions) (Credit Unions) Order 2002 (S.1.
2002/1501), art. 11(2) (with art. 13)

Actions for damages.

(1) A contravention by an authorised person of a rule is actionable at the suit of a private
person who suffers loss as a result of the contravention, subject to the defences and
other incidents applying to actions for breach of statutory duty.

(2) If rules so provide, subsection (1) does not apply to contravention of a specified
provision of those rules.

(3) In prescribed cases, a contravention of a rule which would be actionable at the suit of a
private person is actionable at the suit of a person who is not a private person, subject
to the defences and other incidents applying to actions for breach of statutory duty.

(4) In subsections (1) and (3) “rule” does not include—
(@) [""Part 6 rules]; or
(b) arule requiring an authorised person to have or maintain financial resources.

(5) “Private person” has such meaning as may be prescribed.

Textual Amendments
F157 Words in s. 150(4)(a) substituted (1.7.2005) by The Financial Services and Markets Act 2000 (Market

Abuse) Regulations 2005 (S.I. 2005/381), regs. 1(2), 6

Modifications etc. (not altering text)
C286 S. 150 applied (1.12.2001) by S.I. 2001/1228, regs. 1(2)(c), 25(6) (with reg. 1(2)(3)); S.I. 2001/3538,

art. 2(1)

C287 S. 150: power to make rules amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The

Electronic Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775),
reg. 1, 3(2)(a)

C288 S. 150 applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by The

Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.1. 2001/544), art. 9G
(as inserted by The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment)
Order 2002 (S.1. 2002/682), arts. 1(2), 4)

S. 150 applied (2.7.2002) by The Financial Services and Markets Act 2000 (Consequential
Amendments and Transitional Provisions) (Credit Unions) Order 2002 (S.I. 2002/1501) {art. 11(3)}
(with art. 13)

C289 S. 150 applied (N.I.) (1.11.2004) by Open-Ended Investment Companies Regulations (Northern

Ireland) 2004 (S.R. 2004/335), regs. 1(1)(b), 25(6) (with reg. 1(2))
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S. 150 wholly in force at 1.12.2001; s. 150 not in force at Royal Assent see s. 431(2); s. 150(3)-(5)
in force for certain purposes at 25.2.2001 by S.1. 2001/516, art. 2(b), Sch. Pt. 2; s. 150 in force for
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specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 150 in force in so far as not already
in force at 1.12.2001 by S.I. 2001/3538, art. 2(1)

151 Limits on effect of contravening rules.

(1) A person is not guilty of an offence by reason of a contravention of a rule made by
the Authority.

(2) No such contravention makes any transaction void or unenforceable.
Procedural provisions

152 Notification of rules to the Treasury.
(1) If the Authority makes any rules, it must give a copy to the Treasury without delay.

(2) If the Authority alters or revokes any rules, it must give written notice to the Treasury
without delay.

(3) Notice of an alteration must include details of the alteration.

Modifications etc. (not altering text)
C290 S. 152 applied (6.8.2001) by S.I. 2001/2512, arts. 1(1), 7(2)

153 Rule-making instruments.
(1) Any power conferred on the Authority to make rules is exercisable in writing.

(2) An instrument by which rules are made by the Authority (“a rule-making instrument”)
must specify the provision under which the rules are made.

(3) To the extent to which a rule-making instrument does not comply with subsection (2),
it is void.

(4) A rule-making instrument must be published by the Authority in the way appearing
to the Authority to be best calculated to bring it to the attention of the public.

(5) The Authority may charge a reasonable fee for providing a person with a copy of a
rule-making instrument.

(6) A person is not to be taken to have contravened any rule made by the Authority if
he shows that at the time of the alleged contravention the rule-making instrument
concerned had not been made available in accordance with this section.

Modifications etc. (not altering text)
C291 S. 153 applied (6.8.2001) by S.1. 2001/2512, arts. 1(1), 7(2)
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154 Verification of rules.

(1) The production of a printed copy of a rule-making instrument purporting to be made
by the Authority—

(a) on which is endorsed a certificate signed by a member of the Authority’s staff
authorised by it for that purpose, and

(b) which contains the required statements,
is evidence (or in Scotland sufficient evidence) of the facts stated in the certificate.

(2) The required statements are—
(a) that the instrument was made by the Authority;
(b) that the copy is a true copy of the instrument; and

(c) that on a specified date the instrument was made available to the public in
accordance with section 153(4).

(3) A certificate purporting to be signed as mentioned in subsection (1) is to be taken to
have been properly signed unless the contrary is shown.

(4) A person who wishes in any legal proceedings to rely on a rule-making instrument
may require the Authority to endorse a copy of the instrument with a certificate of the
kind mentioned in subsection (1).

Modifications etc. (not altering text)
C292 S. 154 applied (6.8.2001) by S.1. 2001/2512, arts. 1(1), 7(2)
S. 154 excluded (6.8.2001) by S.I. 2001/2512, arts. 1(1), 7(4)
S. 154 excluded (2.7.2002) by The Financial Services and Markets Act 2000 (Consequential
Amendments and Transitional Provisions) (Credit Unions) Order 2002 (S.1. 2002/1501), art. 12(1)
(with art. 13)

155 Consultation.

(1) If the Authority proposes to make any rules, it must publish a draft of the proposed
rules in the way appearing to it to be best calculated to bring them to the attention
of the public.

(2) The draft must be accompanied by—
(a) acost benefit analysis;
(b) an explanation of the purpose of the proposed rules;

(c) an explanation of the Authority’s reasons for believing that making the
proposed rules is compatible with its general duties under section 2; and

(d) notice that representations about the proposals may be made to the Authority
within a specified time.

(3) In the case of a proposal to make rules under a provision mentioned in subsection (9),
the draft must also be accompanied by details of the expected expenditure by reference
to which the proposal is made.

(4) Before making the proposed rules, the Authority must have regard to any
representations made to it in accordance with subsection (2)(d).

(5) If the Authority makes the proposed rules, it must publish an account, in general terms,
of—
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(a) the representations made to it in accordance with subsection (2)(d); and
(b) its response to them.

(6) If the rules differ from the draft published under subsection (1) in a way which is, in
the opinion of the Authority, significant—
(a) the Authority must (in addition to complying with subsection (5)) publish
details of the difference; and
(b) those details must be accompanied by a cost benefit analysis.

(7) Subsections (1) to (6) do not apply if the Authority considers that the delay involved
in complying with them would be prejudicial to the interests of consumers.

(8) Neither subsection (2)(a) nor subsection (6)(b) applies if the Authority considers—
(a) that, making the appropriate comparison, there will be no increase in costs; or

(b) that, making that comparison, there will be an increase in costs but the increase
will be of minimal significance.

(9) Neither subsection (2)(a) nor subsection (6)(b) requires a cost benefit analysis to be
carried out in relation to rules made under—

(a) section 136(2);

(b) subsection (1) of section 213 as a result of subsection (4) of that section;
(c) section 234;

(d) paragraph 17 of Schedule 1.

(10) “Cost benefit analysis” means an estimate of the costs together with an analysis of the
benefits that will arise—

(a) if the proposed rules are made; or
(b) if subsection (6) applies, from the rules that have been made.

(11) “The appropriate comparison” means—

(a) in relation to subsection (2)(a), a comparison between the overall position if
the rules are made and the overall position if they are not made;

(b) in relation to subsection (6)(b), a comparison between the overall position
after the making of the rules and the overall position before they were made.

(12) The Authority may charge a reasonable fee for providing a person with a copy of a
draft published under subsection (1).

Modifications etc. (not altering text)

C293 S. 155 excluded (6.8.2001) by S.I. 2001/2512, arts. 1(1), 7(3)
S. 155 excluded (31.10.2001) by S.I. 2001/3374, arts. 1, 12(2)

C294 S. 155 excluded (15.7.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Complaints Relating to General Insurance and Mortgages) Order 2004 (S.1. 2004/454),
art. 12(1) (as inserted by The Financial Services and Markets Act 2000 (Transitional Provisions)
(Complaints Relating to General Insurance and Mortgages) (Amendment) Order 2004 (S.1.
2004/1609), art. 6

C295 S. 155 excluded (29.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(a), 4(2)

C296 S. 155 excluded (7.12.2006) by The Compensation Act 2006 (Contribution for Mesothelioma Claims)
Regulations 2006 (S.1. 2006/3259), regs. 1(1), 4
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C297 S. 155 excluded (30.6.2008 for certain purposes, 1.1.2009 otherwise) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.1. 2007/3510), arts.
1(2), 6(2)

C298 S. 155(1) applied (6.3.2008) by The Regulated Covered Bonds Regulations 2008 (S.1. 2008/346), reg.
22406)

C299 S. 155(2)(c) restricted (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), 8, Sch. 2 paras. 9, 11(b), 13, 14

C300 S. 155(2)(d) applied (6.3.2008) by The Regulated Covered Bonds Regulations 2008 (S.I. 2008/346),
reg. 42(4)(5)

C301 S. 155(4) applied (6.3.2008) by The Regulated Covered Bonds Regulations 2008 (S.1. 2008/346), reg.
22406)

C302 S. 155(7) modified (22.2.2008) by The Northern Rock plc Transfer Order 2008 (S.I. 2008/432), art.
16(1)

C303 S. 155(7) modified (29.9.2008 at 8.00 a.m.) by The Bradford & Bingley plc Transfer of Securities and
Property etc. Order 2008 (S.1. 2008/2546), art. 38(1)

C304 S. 155(7) modified (7.10.2008 at 9.30 a.m.) by The Heritable Bank plc Transfer of Certain Rights and
Liabilities Order 2008, (S.1. 2008/2644) {art. 28(1)}

C305 S. 155(7) modified (8.10.2008 at 10.10 a.m.) by The Transfer of Rights and Liabilities to ING Order
2008 (S.I. 2008/2666), art. 19(1)

C306 S. 155(7) modified (8.10.2008 at 12.15 p.m.) by The Kaupthing Singer & Friedlander Limited Transfer
of Certain Rights and Liabilities Order 2008 (S.I. 2008/2674), art. 30(1)

C307 S. 155(7) modified (30.3.2009 at 8.00 a.m.) by The Amendments to Law (Resolution of Dunfermline
Building Society) Order 2009 (S.1. 2009/814), art. 10(1)

C308 S. 155(7) modified by Payment Services Regulations 2009 (S.I. 2009/209), Sch. 7 para. 3(1) (as
inserted (1.10.2009 for certain purposes, 1.11.2009 otherwise) by The Payment Services (Amendment)
Regulations 2009 (S.1. 2009/2475), regs. 1(2)(3), 13)

C309 S. 155(7) modified (1.1.2010) by The Northern Rock plc Transfer Order 2009 (S.1. 2009/3226), arts.
1(2)(b), 21(1)

156 General supplementary powers.

(1) Rules made by the Authority may make different provision for different cases and may,
in particular, make different provision in respect of different descriptions of authorised
person, activity or investment.

(2) Rules made by the Authority may contain such incidental, supplemental,
consequential and transitional provision as the Authority considers appropriate.

Modifications etc. (not altering text)
C310 S. 156 applied (6.8.2001) by S.I. 2001/2512, arts. 1(1), 7(2)
C311 S. 156: power to make rules amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The
Electronic Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775),
regs. 1, 3(2)(a)
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http://www.legislation.gov.uk/id/uksi/2002/1775/regulation/3/2/a
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CHAPTER 11

GUIDANCE

157 Guidance.

(1) The Authority may give guidance consisting of such information and advice as it
considers appropriate—

(a) with respect to the operation of this Act and of any rules made under it;
(b) with respect to any matters relating to functions of the Authority;
(c) for the purpose of meeting the regulatory objectives;

(d) with respect to any other matters about which it appears to the Authority to
be desirable to give information or advice.

(2) The Authority may give financial or other assistance to persons giving information or
advice of a kind which the Authority could give under this section.

(3) If the Authority proposes to give guidance to regulated persons generally, or to a
class of regulated person, in relation to rules to which those persons are subject,
[**subsections (1), (2)(d) and (4) of section 155 apply to the proposed guidance
as they apply to proposed rules, unless the Authority considers that the delay in
complying with them would be prejudicial to the interests of consumers].

(4) The Authority may—
(a) publish its guidance;
(b) offer copies of its published guidance for sale at a reasonable price; and

(c) if it gives guidance in response to a request made by any person, make a
reasonable charge for that guidance.

(5) In this Chapter [*'¥(except in section 158A)], references to guidance given by the
Authority include references to any recommendation made by the Authority to persons
generally, to regulated persons generally or to any class of regulated person.

(6) “Regulated person” means any—
(a) authorised person;
(b) person who is otherwise subject to rules made by the Authority.

Textual Amendments
F158 Words in s. 157(3) substituted (12.7.2007) by The Regulatory Reform (Financial Services and Markets
Act 2000) Order 2007 (S.I. 2007/1973), art. 13
F159 Words ins. 157(5) inserted (6.12.2006) by The Financial Services and Markets Act 2000 (Markets in
Financial Instruments) (Modification of Powers) Regulations 2006 (S.1. 2006/2975), reg. 5

Modifications etc. (not altering text)

C312 S. 157 modified (22.2.2008) by The Northern Rock plc Transfer Order 2008 (S.I. 2008/432), art. 16(2)

C313 S. 157 modified (29.9.2008 at 8.00 a.m.) by The Bradford & Bingley plc Transfer of Securities and
Property etc. Order 2008 (S.1. 2008/2546), art. 38(2)

C314 S. 157 modified (7.10.2008 at 9.30 a.m.) by The Heritable Bank plc Transfer of Certain Rights and
Liabilities Order 2008 (S.1. 2008/2644), art. 28(2)

C315 S. 157 modified (8.10.2008 at 10.10 a.m.) by The Transfer of Rights and Liabilities to ING Order 2008
(S.1. 2008/2666), art. 19(2)


http://www.legislation.gov.uk/id/ukpga/2000/8/section/157/3
http://www.legislation.gov.uk/id/uksi/2007/1973
http://www.legislation.gov.uk/id/uksi/2007/1973
http://www.legislation.gov.uk/id/uksi/2007/1973/article/13
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157/5
http://www.legislation.gov.uk/id/uksi/2006/2975
http://www.legislation.gov.uk/id/uksi/2006/2975
http://www.legislation.gov.uk/id/uksi/2006/2975/regulation/5
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157
http://www.legislation.gov.uk/id/uksi/2008/432
http://www.legislation.gov.uk/id/uksi/2008/432/article/16/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157
http://www.legislation.gov.uk/id/uksi/2008/2546
http://www.legislation.gov.uk/id/uksi/2008/2546
http://www.legislation.gov.uk/id/uksi/2008/2546/article/38/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157
http://www.legislation.gov.uk/id/uksi/2008/2644
http://www.legislation.gov.uk/id/uksi/2008/2644
http://www.legislation.gov.uk/id/uksi/2008/2644/article/28/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157
http://www.legislation.gov.uk/id/uksi/2008/2666
http://www.legislation.gov.uk/id/uksi/2008/2666
http://www.legislation.gov.uk/id/uksi/2008/2666/article/19/2
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C316 S. 157 modified (8.10.2008 at 12.15 p.m.) by The Kaupthing Singer & Friedlander Limited Transfer of
Certain Rights and Liabilities Order 2008 (S.1. 2008/2674), art. 30(2)

C317 S. 157 modified (30.3.2009 at 8.00 a.m.) by The Amendments to Law (Resolution of Dunfermline
Building Society) Order 2009 (S.1. 2009/814), art. 10(2)

C318 S. 157 modified (1.1.2010) by The Northern Rock plc Transfer Order 2009 (S.I. 2009/3226), arts. 1(2)
(b), 21(2)

C319 S. 157(3) modified (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), 8, Sch. 2 para. 12

C320 S. 157(3) excluded (15.7.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Complaints Relating to General Insurance and Mortgages) Order 2004 (S.1. 2004/454),
art. 12(1) (as inserted by The Financial Services and Markets Act 2000 (Transitional Provisions)
(Complaints Relating to General Insurance and Mortgages) (Amendment) Order 2004 (S.1.
2004/1609), {art. 6 }

C321 S. 157(3) excluded (29.10.2004) by The Financial Services and Markets Act 2000 (Transitional
Provisions) (Mortgages) Order 2004 (S.1. 2004/2615), arts. 1(2)(a), 4(2)

C322 S. 157(3) excluded (7.12.2006) by The Compensation Act 2006 (Contribution for Mesothelioma
Claims) Regulations 2006 (S.1. 2006/3259), regs. 1(1), 4

C323 S. 157(3) excluded (30.6.2008 for certain purposes, 1.1.2009 otherwise) by The Financial Services and
Markets Act 2000 (Regulated Activities) (Amendment) (No. 2) Order 2007 (S.I. 2007/3510), art. 1(2),
6(2)

158  Notification of guidance to the Treasury.

(1) On giving any general guidance, the Authority must give the Treasury a copy of the
guidance without delay.

(2) If the Authority alters any of its general guidance, it must give written notice to the
Treasury without delay.

(3) The notice must include details of the alteration.

(4) If the Authority revokes any of its general guidance, it must give written notice to the
Treasury without delay.

(5) “General guidance” means guidance given by the Authority under section 157 which
is—
(a) given to persons generally, to regulated persons generally or to a class of
regulated person;
(b) intended to have continuing effect; and
(c) given in writing or other legible form.

(6) “Regulated person” has the same meaning as in section 157.

Modifications etc. (not altering text)
C324 S. 158(5) modified (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), 8, Sch. 2 para. 12

"1 Guidance on outsourcing by investment firms and credit institutions
F160
(1) Without prejudice to the generality of section 157, the Authority must give guidance
in the terms required by Article 15(3) of Commission Directive 2006/73/EC of 10
August 2006 (requirement to publish statement of policy on outsourcing of investment

services by investment firms and credit institutions).


http://www.legislation.gov.uk/id/ukpga/2000/8/section/157
http://www.legislation.gov.uk/id/uksi/2008/2674
http://www.legislation.gov.uk/id/uksi/2008/2674
http://www.legislation.gov.uk/id/uksi/2008/2674/article/30/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157
http://www.legislation.gov.uk/id/uksi/2009/814
http://www.legislation.gov.uk/id/uksi/2009/814
http://www.legislation.gov.uk/id/uksi/2009/814/article/10/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157
http://www.legislation.gov.uk/id/uksi/2009/3226
http://www.legislation.gov.uk/id/uksi/2009/3226/article/1/2/b
http://www.legislation.gov.uk/id/uksi/2009/3226/article/1/2/b
http://www.legislation.gov.uk/id/uksi/2009/3226/article/21/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157/3
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/12
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157/3
http://www.legislation.gov.uk/id/uksi/2004/454
http://www.legislation.gov.uk/id/uksi/2004/454
http://www.legislation.gov.uk/id/uksi/2004/454/article/12/1
http://www.legislation.gov.uk/id/uksi/2004/1609
http://www.legislation.gov.uk/id/uksi/2004/1609
http://www.legislation.gov.uk/id/uksi/2004/1609
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157/3
http://www.legislation.gov.uk/id/uksi/2004/2615
http://www.legislation.gov.uk/id/uksi/2004/2615
http://www.legislation.gov.uk/id/uksi/2004/2615/article/1/2/a
http://www.legislation.gov.uk/id/uksi/2004/2615/article/4/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157/3
http://www.legislation.gov.uk/id/uksi/2006/3259
http://www.legislation.gov.uk/id/uksi/2006/3259
http://www.legislation.gov.uk/id/uksi/2006/3259/regulation/1/1
http://www.legislation.gov.uk/id/uksi/2006/3259/regulation/4
http://www.legislation.gov.uk/id/ukpga/2000/8/section/157/3
http://www.legislation.gov.uk/id/uksi/2007/3510
http://www.legislation.gov.uk/id/uksi/2007/3510
http://www.legislation.gov.uk/id/uksi/2007/3510/article/1/2
http://www.legislation.gov.uk/id/uksi/2007/3510/article/6/2
http://www.legislation.gov.uk/id/ukpga/2000/8/section/158/5
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/12
http://www.legislation.gov.uk/european/directive/2006/0073
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(2) Subsections (1), (2)(b) and (d), (4), (5), (6)(a) and (7) of section 155 apply to guidance
which the Authority is required to give under this section as they apply to proposed
rules.

(3) The Authority must publish its guidance under this section.
(4) The Authority may offer copies of the published guidance for sale at a reasonable price.

(5) Subsections (1) to (4) of section 158 apply to guidance under this section as they apply
to general guidance (as defined by section 158(5)).]]

Textual Amendments
F160 S. 158A inserted (6.12.2006) by The Financial Services and Markets Act 2000 (Markets in Financial
Instruments) (Modification of Powers) Regulations 2006 (S.I. 2006/2975), reg. 6 (with reg. 15)

CHAPTER III

COMPETITION SCRUTINY

159 Interpretation.

(1) In this Chapter—
[F''“OFT” means the Office of Fair Trading;]

“practices”, in relation to the Authority, means practices adopted by the
Authority in the exercise of functions under this Act;

“regulating provisions” means any—
(a) rules;
(b) general guidance (as defined by section 158(5)) |
section 158A];
(c) statement issued by the Authority under section 64;
(d) code issued by the Authority under section 64 or 119.

19201 guidance under

(2) For the purposes of this Chapter, regulating provisions or practices have a significantly
adverse effect on competition if—

(a) they have, or are intended or likely to have, that effect; or

(b) the effect that they have, or are intended or likely to have, is to require or
encourage behaviour which has, or is intended or likely to have, a significantly
adverse effect on competition.

(3) If regulating provisions or practices have, or are intended or likely to have, the effect
of requiring or encouraging exploitation of the strength of a market position they are
to be taken, for the purposes of this Chapter, to have an adverse effect on competition.

(4) In determining under this Chapter whether any of the regulating provisions have, or
are likely to have, a particular effect, it may be assumed that the persons to whom the
provisions concerned are addressed will act in accordance with them.


http://www.legislation.gov.uk/id/ukpga/2000/8/section/158A
http://www.legislation.gov.uk/id/uksi/2006/2975
http://www.legislation.gov.uk/id/uksi/2006/2975
http://www.legislation.gov.uk/id/uksi/2006/2975/regulation/6
http://www.legislation.gov.uk/id/uksi/2006/2975/regulation/15
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Textual Amendments
F161 S. 159(1): definition of "OFT" substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279,

Sch. 25 para. 40(2); S.I. 2003/766, art. 2, Sch. (with art. 3)

F162 S. 159(1): words in para. (b) of definition inserted (6.12.2006) by The Financial Services and Markets

Act 2000 (Markets in Financial Instruments) (Modification of Powers) Regulations 2006 (S.I.
2006/2975), reg. 7

Modifications etc. (not altering text)
C325 S. 159(1) restricted (17.8.2001) by S.I. 2001/2617, arts. 2(a), 4(3), 8, Sch. 2 paras. 7, 9, 11(c), 13, 14,

160

15,17

Reports by ['“OFT].

(1) The ["**OFT] must keep the regulating provisions and the Authority’s practices under
review.

(2) If at any time the ["'*OFT] considers that—
(a) a regulating provision or practice has a significantly adverse effect on
competition, or
(b) two or more regulating provisions or practices taken together, or a particular
combination of regulating provisions and practices, have such an effect,

[F'%the OFT] must make a report to that effect.

(3) If at any time the [*'*OFT] considers that—

(a) aregulating provision or practice does not have a significantly adverse effect
on competition, or

(b) two or more regulating provisions or practices taken together, or a particular
combination of regulating provisions and practices, do not have any such
effect,

[F'%the OFT] may make a report to that effect.
(4) A reportunder subsection (2) must include details of the adverse effect on competition.

(5) If the ["**OFT] makes a report under subsection (2) ['®the OFT] must—
(a) send a copy of it to the Treasury, the Competition Commission and the
Authority; and
(b) publish it in the way appearing to ['*it] to be best calculated to bring it to
the attention of the public.

(6) If the [""**OFT] makes a report under subsection (3)—
(@) [™Sthe OFT] must send a copy of it to the Treasury, the Competition
Commission and the Authority; and
(b) ["%the OFT] may publish it.

(7) Before publishing a report under this section the [*"*OFT] must, so far as practicable,
exclude any matter which relates to the private affairs of a particular individual the
publication of which, in the opinion of the [*"**OFT], would or might seriously and
prejudicially affect his interests.


http://www.legislation.gov.uk/id/ukpga/2000/8/section/159/1
http://www.legislation.gov.uk/id/ukpga/2002/40
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http://www.legislation.gov.uk/id/uksi/2003/766/article/3
http://www.legislation.gov.uk/id/ukpga/2000/8/section/159/1
http://www.legislation.gov.uk/id/uksi/2006/2975
http://www.legislation.gov.uk/id/uksi/2006/2975
http://www.legislation.gov.uk/id/uksi/2006/2975
http://www.legislation.gov.uk/id/uksi/2006/2975/regulation/7
http://www.legislation.gov.uk/id/ukpga/2000/8/section/159/1
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2/a
http://www.legislation.gov.uk/id/uksi/2001/2617/article/4/3
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/7
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/9
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/11/c
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/13
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/14
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/15
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/2/paragraph/17
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(8) Before publishing such a report the ['*OFT] must, so far as practicable, exclude any
matter which relates to the affairs of a particular body the publication of which, in the
opinion of the ["™OFT], would or might seriously and prejudicially affect its interests.

(9) Subsections (7) and (8) do not apply in relation to copies of a report which the
[F'"*OFT] is required to send under subsection (5)(a) or (6)(a).

(10) For the purposes of the law of defamation, absolute privilege attaches to any report
of the [*"**OFT] under this section.

Textual Amendments

F163 Words in s. 160 sidenote substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25
para. 40(3)(b); S.I. 2003/766, art. 2, Sch. (with art. 3)

F164 Words in s. 160 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(3)(a); S.I. 2003/766, art. 2, Sch. (with art. 3)

F165 Words in s. 160 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(3)(a); S.I. 2003/766, art. 2, Sch. (with art. 3)

F166 Word in s. 160 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(3)(a); S.I. 2003/766, art. 2, Sch. (with art. 3)

161 Power of [""OFT] to request information.

(1) For the purpose of investigating any matter with a view to its consideration under

section 160, the [*"’OFT] may exercise the powers conferred on [*'®it] by this section.

(2) The [""OFT] may by notice in writing require any person to produce to [*'*®it] or to a

person appointed by ["'®*it] for the purpose, at a time and place specified in the notice,

any document which—
(a) is specified or described in the notice; and
(b) is adocument in that person’s custody or under his control.

e ma notice 1 writing—
3) The [*'’OFT] may by notice in writing
(a) require any person carrying on any business to provide [*'®it] with such
information as may be specified or described in the notice; and

(b) specify the time within which, and the manner and form in which, any such
information is to be provided.

(4) A requirement may be imposed under subsection (2) or (3)(a) only in respect of
documents or information which relate to any matter relevant to the investigation.

(5) If a person (“the defaulter”) refuses, or otherwise fails, to comply with a notice under
this section, the [*"’OFT] may certify that fact in writing to the court and the court
may enquire into the case.

(6) If, after hearing any witness who may be produced against or on behalf of the defaulter
and any statement which may be offered in defence, the court is satisfied that the
defaulter did not have a reasonable excuse for refusing or otherwise failing to comply
with the notice, the court may deal with the defaulter as if he were in contempt.

(7) “Court” means—
(a) the High Court; or
(b) inrelation to Scotland, the Court of Session.
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Textual Amendments
F167 Words in s. 161 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(4); S.I. 2003/766, art. 2, Sch. (with art. 3)
F168 Word in s. 161 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(4); S.I. 2003/766, art. 2, Sch. (with art. 3)

162 Consideration by Competition Commission.

(1) If the ["'"®OF T]—
(a) makes a report under section 160(2), or

(b) asks the Commission to consider a report that [*"’the OFT] has made under

section 160(3),
the Commission must investigate the matter.

(2) The Commission must then make its own report on the matter unless it considers that,
as aresult of a change of circumstances, no useful purpose would be served by a report.

(3) If the Commission decides in accordance with subsection (2) not to make a report,
it must make a statement setting out the change of circumstances which resulted in

that decision.

(4) A report made under this section must state the Commission’s conclusion as to

whether—

(a) the regulating provision or practice which is the subject of the report has a

significantly adverse effect on competition; or

(b) theregulating provisions or practices, or combination of regulating provisions

and practices, which are the subject of the report have such an effect.

(5) A report under this section stating the Commission’s conclusion that there is a

significantly adverse effect on competition must also—
(a) state whether the Commission considers that that effect is justified; and

(b) if it states that the Commission considers that it is not justified, state its

conclusion as to what action, if any, ought to be taken by the Authority.

(6) Subsection (7) applies whenever the Commission is considering, for the purposes of

this section, whether a particular adverse effect on competition is justified.

(7) The Commission must ensure, so far as that is reasonably possible, that the conclusion
it reaches is compatible with the functions conferred, and obligations imposed, on the

Authority by or under this Act.

(8) A report under this section must contain such an account of the Commission’s reasons
for its conclusions as is expedient, in the opinion of the Commission, for facilitating

proper understanding of them.

(9) Schedule 14 supplements this section.

(10) If the Commission makes a report under this section it must send a copy to the

Treasury, the Authority and the [*'"'OFT].
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Textual Amendments
F169 Words in s. 162 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(5); S.I. 2003/766, art. 2, Sch. (with art. 3)
F170 Words in s. 162 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(5); S.I. 2003/766, art. 2, Sch. (with art. 3)
F171 Words in s. 162 substituted (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278(1), 279, Sch. 25 para.
40(5); S.I. 2003/766, art. 2, Sch. (with art. 3)

163 Role of the Treasury.

(1) This section applies if the Competition Commission makes a report under
section 162(2) which states its conclusion that there is a significantly adverse effect
on competition.

(2) If the Commission’s conclusion, as stated in the report, is that the adverse effect
on competition is not justified, the Treasury must give a direction to the Authority
requiring it to take such action as may be specified in the direction.

(3) But subsection (2) does not apply if the Treasury consider—

(a) that, as a result of action taken by the Authority in response to the
Commission’s report, it is unnecessary for them to give a direction; or

(b) that the exceptional circumstances of the case make it inappropriate or
unnecessary for them to do so.

(4) In considering the action to be specified in a direction under subsection (2), the
Treasury must have regard to any conclusion of the Commission included in the report
because of section 162(5)(b).

(5) Subsection (6) applies if—
(a) the Commission’s conclusion, as stated in its report, is that the adverse effect
on competition is justified; but

(b) the Treasury consider that the exceptional circumstances of the case require
them to act.

(6) The Treasury may give a direction to the Authority requiring it to take such action—

(a) as they consider to be necessary in the light of the exceptional circumstances
of the case; and

(b) as may be specified in the direction.

(7) The Authority may not be required as a result of this section to take any action—

(a) that it would not have power to take in the absence of a direction under this
section; or

(b) that would otherwise be incompatible with any of the functions conferred, or
obligations imposed, on it by or under this Act.

(8) Subsection (9) applies if the Treasury are considering—

(a) whether subsection (2) applies and, if so, what action is to be specified in a
direction under that subsection; or

(b) whether to give a direction under subsection (6).

(9) The Treasury must—
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(a) do what they consider appropriate to allow the Authority, and any other
person appearing to the Treasury to be affected, an opportunity to make
representations; and

(b) have regard to any such representations.

(10) If, in reliance on subsection (3)(a) or (b), the Treasury decline to act under
subsection (2), they must make a statement to that effect, giving their reasons.

(11) Ifthe Treasury give a direction under this section they must make a statement giving—
(a) details of the direction; and
(b) if the direction is given under subsection (6), their reasons for giving it.

(12) The Treasury must—

(a) publish any statement made under this section in the way appearing to them
best calculated to bring it to the attention of the public; and

(b) lay a copy of it before Parliament.

164 The Competition Act 1998.

(1) The Chapter I prohibition does not apply to an agreement the parties to which consist
of or include—

(a) an authorised person, or
(b) aperson who is otherwise subject to the Authority’s regulating provisions,

to the extent to which the agreement consists of provisions the inclusion of which in
the agreement is encouraged by any of the Authority’s regulating provisions.

(2) The Chapter I prohibition does not apply to the practices of an authorised person or a
person who is otherwise subject to the regulating provisions to the extent to which the
practices are encouraged by any of the Authority’s regulating provisions.

(3) The Chapter II prohibition does not apply to conduct of—
(a) an authorised person, or
(b) aperson who is otherwise subject to the Authority’s regulating provisions,

to the extent to which the conduct is encouraged by any of the Authority’s regulating
provisions.

(4) “The Chapter 1 prohibition” means the prohibition imposed by section 2(1) of the
MICompetition Act 1998.

(5) “The Chapter II prohibition” means the prohibition imposed by section 18(1) of that
Act.

Marginal Citations
M10 1998 c. 41.
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PART XI

INFORMATION GATHERING AND INVESTIGATIONS

Modifications etc. (not altering text)

C326 Pt. 11 modified (1.12.2001) by S.I. 2001/2657, arts. 1(1), 18(2) (which was revoked (8.10.2001) by
S.I. 2001/3083, arts. 1(2), 23); S.I. 2001/35338, art. 2(1)
Pt. 11 modified (1.12.2001) by S.I. 2001/3083, arts. 1(2), 18(2)(4); S.I. 2001/3538, art. 2(1)
Pt. 11 extended (with modifications) (1.12.2001) by S.I. 2001/3646, arts. 1(1), 6-9

C327 Pt. 11 applied (with modifications) (1.5.2009 for certain purposes and 1.11.2009 otherwise) by
The Payment Services Regulations 2009 (S.1. 2009/209), regs. 1(2), 95, Sch. 5 para. 3 (with reg.
3) (as amended (1.4.2013) by The Financial Services Act 2012 (Consequential Amendments and
Transitional Provisions) Order 2013 (S.1. 2013/472), Sch. 2 para. 155(6)(c) (with Sch. 2 para. 156);
and (26.6.2017) by The Money Laundering, Terrorist Financing and Transfer of Funds (Information on
the Payer) Regulations 2017 (S.1. 2017/692), reg. 1(2), Sch. 7 para. 24(9) (with regs. 8, 15))

C328 Pt. 11 applied (with modifications) (11.2.2010) by The Cross-Border Payments in Euro Regulations
2010 (S.I. 2010/89), reg. 19, Sch. para. 2

C329 Pt. 11 applied (with modifications) (30.4.2011) by The Electronic Money Regulations 2011 (S.I.
2011/99), reg. 62, Sch. 3 para. 3 (with reg. 3) (as amended (1.4.2013) by The Financial Services Act
2012 (Consequential Amendments and Transitional Provisions) Order 2013 (S.I. 2013/472), Sch. 2
para. 196(5)(c); and (14.2.2014 for specified purposes, 1.4.2014 in so far as not already in force) by
The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment) Order 2014 (S.1.
2014/366), arts. 1(4), 18(4)(b); and (10.1.2020) by The Money Laundering and Terrorist Financing
(Amendment) Regulations 2019 (S.1. 2019/1511), regs. 1(2), 19 and (31.12.2020) by S.I. 2018/1201,
reg. 1(3), Sch. 2 para. 21(3)(a)-(c) (with reg. 4, Sch. 3 Pt. 1) (with further transitional provisions in
Sch. 3 Pt. 1A as inserted by S.I. 2019/405, regs. 1, 10 and as amended by S.I. 2019/1010, regs. 1(3), 7;
S.1. 2019/1212, regs. 1(2), 7; and S.1. 2020/56, regs. 1, 8))

Powers to gather information

165 Authority’s power to require information.

(1) The Authority may, by notice in writing given to an authorised person, require him—
(a) to provide specified information or information of a specified description; or
(b) to produce specified documents or documents of a specified description.

(2) The information or documents must be provided or produced—
(a) before the end of such reasonable period as may be specified; and
(b) at such place as may be specified.

(3) An officer who has written authorisation from the Authority to do so may require an
authorised person without delay—
(a) toprovide the officer with specified information or information of a specified
description; or
(b) to produce to him specified documents or documents of a specified
description.

(4) This section applies only to information and documents reasonably required in
connection with the exercise by the Authority of functions conferred on it by or under
this Act.
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(5) The Authority may require any information provided under this section to be provided
in such form as it may reasonably require.

(6) The Authority may require—
(a) any information provided, whether in a document or otherwise, to be verified
in such manner, or
(b) any document produced to be authenticated in such manner,
as it may reasonably require.

(7) The powers conferred by subsections (1) and (3) may also be exercised to impose
requirements on—

(a) aperson who is connected with an authorised person;

(b) an operator, trustee or depositary of a scheme recognised under section 270
or 272 who is not an authorised person;

(c) arecognised investment exchange or recognised clearing house.

(8) “Authorised person” includes a person who was at any time an authorised person but
who has ceased to be an authorised person.

(9) “Officer” means an officer of the Authority and includes a member of the Authority’s
staff or an agent of the Authority.

(10) “Specified” means—
(a) in subsections (1) and (2), specified in the notice; and
(b) in subsection (3), specified in the authorisation.

(11) For the purposes of this section, a person is connected with an authorised person (“A”)
if he is or has at any relevant time been—

(a) amember of A’s group;

(b) acontroller of A;

(c) any other member of a partnership of which A is a member; or
(d) inrelation to A, a person mentioned in Part I of Schedule 15.

Modifications etc. (not altering text)

C330 S. 165 amended (1.12.2001) by S.I. 2001/2657, arts. 1(1), 15(1) (which was revoked (8.10.2001) by
S.I. 2001/3083, arts. 1(2), 23); S.I. 2001/35338, art. 2(1)
S. 165 amended (temp. from 11.8.2001 to 1.12.2001) by S.1. 2001/2659, arts. 1(2), 2; S.I. 2001/3538,
art. 2(1)
S. 165 amended (1.12.2001) by S.1. 2001/3083, arts. 1(2), 15(1); S.I. 2001/3538, art. 2(1)

C331 S. 165 modified (temp.) (8.4.2002) by The Financial Services and Markets Act 2000 (Permission and
Applications) (Credit Unions etc.) Order 2002 (S.1. 2002/704), art. 8(1)(3)

C332 S. 165 amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775), regs. 1,
12(3)

C333 S. 165 applied (with modifications) (6.3.2008) by The Regulated Covered Bonds Regulations 2008
(S.I. 2008/346), reg. 46, Sch. para. 3

C334 S. 165(1)(2) extended (1.12.2001) by S.1. 2001/3646, arts. 1(1), 2(1)(3)(a)

C335 S. 165(2) applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by
The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.1. 2001/544),
art. 9G(6) (as inserted by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)
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C336 S. 165(5)(6) extended (1.12.2001) by S.I. 2001/3646, arts. 1(1), 2(3)(b)(c)

C337 S. 165(5) applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by
The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.1. 2001/544),
art. 9G(6) (as inserted by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C338 S. 165(6) applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by
The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.1. 2001/544),
art. 9G(6) (as inserted by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

VALID FROM 08/06/2010

[F172[

Authority's power to require information: financial stability
F172

5A
(1) The Authority may, by notice in writing given to a person to whom this section
applies, require the person—

(a) toprovide specified information or information of a specified description; or
(b) to produce specified documents or documents of a specified description.

(2) This section applies to—

(a) aperson who has alegal or beneficial interest in any of the assets of a relevant
investment fund;

(b) a person who is responsible for the management of a relevant investment
fund;

(c) a person (a “service provider”) who provides any service to an authorised
person;

(d) a person prescribed by an order made by the Treasury or any person of a
description prescribed by such an order (and see also section 165C);

(e) aperson who is connected with a person to whom this section applies as a
result of any of the above paragraphs.

(3) This section applies only to information and documents that the Authority considers
are, or might be, relevant to the stability of one or more aspects of the UK financial
system.

(4) A notice may be given to a service provider, or to a person who is connected with a
service provider, only if the Authority considers that—

(a) the service or the way in which it (or any part of it) is provided, or
(b) any failure to provide the service (or any part of it),

poses, or would be likely to pose, a serious threat to the stability of the UK financial
system.

(5) Information or documents required under this section must be provided or
produced—

(a) before the end of such reasonable period as may be specified; and
(b) at such place as may be specified.

(6) The Authority may require any information provided under this section to be
provided in such form as it may reasonably require.

(7) The Authority may require—
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(a) anyinformation provided, whether in a document or otherwise, to be verified
in such manner as it may reasonably require; or

(b) any document produced to be authenticated in such manner as it may
reasonably require.

(8) In this section—

“management” includes any of the activities listed in Annex II to the
UCITS directive;

“relevant investment fund” means an investment fund whose assets
consist of or include financial instruments which—

(a) are traded in the United Kingdom; or

(b) were issued by a body incorporated in the United Kingdom;
“service” includes facility;
“specified” means specified in the notice.

(9) For the purposes of the definition of “relevant investment fund”—

(a) arrangements may constitute an investment fund even if there is only one
person participating in the arrangements; and

(b) the reference to financial instruments has the meaning given by Article
4.1(17) of the markets in financial instruments directive.

(10) For the purposes of this section a person is connected with another person (“A”) if
the person is or has at any relevant time been—

(a) amember of A's group;
(b) acontroller of A;
(c) any other member of a partnership of which A is a member; or

(d) in relation to A, a person mentioned in Part 1 of Schedule 15 (reading
references in that Part to the authorised person as references to A).|

Textual Amendments
F172 S. 165A-165C inserted (8.6.2010) by Financial Services Act (c. 28), {ss. 18(2)}, 26(2)

VALID FROM 08/06/2010

165B  Safeguards etc in relation to exercise of power under section 165A

(1) If the Authority proposes to impose a requirement on a person under section 165A,
it must give the person a notice in writing warning the person that the Authority is
proposing to impose the requirement.

(2) The notice under subsection (1) must—
(a) give the Authority's reasons for proposing to impose the requirement; and

(b) specify a reasonable period within which the person may make
representations to the Authority.

(3) The Authority must then decide, within a reasonable period, whether to impose the
requirement.
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(4) Subsections (1) to (3) do not apply in any case where the Authority is satisfied that
it is necessary for the information or documents to be provided or produced without
delay.

(5) If the Authority imposes a requirement on a person under section 165A, the notice
under that section must give the Authority's reasons for imposing the requirement.

(6) The Authority must prepare a statement of its policy with respect to the exercise of
the power conferred by section 165A.

(7) The statement requires the approval of the Treasury.
(8) If the Treasury approve the statement, the Authority must publish it.

(9) The power conferred by section 165A may not be exercised before the statement has
been published.

Textual Amendments
F172 S. 165A-165C inserted (8.6.2010) by Financial Services Act (c. 28), {ss. 18(2)}, 26(2)

VALID FROM 08/06/2010

165C  Orders under section 165A(2)(d)

(1) The Treasury may make an order under section 165A(2)(d) only if they consider
that—

(a) theactivities carried on by the prescribed person or persons of the prescribed
description, or the way in which those activities (or any part of them) are
carried on, or

(b) any failure to carry on those activities (or any part of them),

pose, or would be likely to pose, a serious threat to the stability of the UK financial
system.

(2) Subject as follows, an order under section 165A(2)(d) may not be made unless a draft
of the order has been laid before, and approved by a resolution of, each House of
Parliament.

(3) Subsection (2) does not apply in any case where the Treasury are satisfied that it
is necessary to make an order under section 165A(2)(d) without laying a draft for
approval.

(4) In that case, the order—
(a) must be laid before Parliament after being made; and

(b) ceases to have effect at the end of the relevant period unless before the end
of that period it is approved by a resolution of each House of Parliament.

(5) If an order ceases to have effect as a result of subsection (4)(b) that does not affect—
(a) anything done under it; or
(b) the power to make a new one.
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(6) “Relevant period” means a period of 28 days beginning with the day on which the
order is made.

(7) In calculating the relevant period no account is to be taken of any time during which
Parliament is dissolved or prorogued or during which both Houses are adjourned for
more than four days.

(8) If a statutory instrument containing an order under section 165A(2)(d) would, apart
from this subsection, be treated as a hybrid instrument for the purposes of the
Standing Orders of either House of Parliament, it is to proceed in that House as if
it were not a hybrid instrument.]

Textual Amendments
F172 S. 165A-165C inserted (8.6.2010) by Financial Services Act (c. 28), {ss. 18(2)}, 26(2)

166 Reports by skilled persons.

(1) The Authority may, by notice in writing given to a person to whom subsection (2)
applies, require him to provide the Authority with a report on any matter about which
the Authority has required or could require the provision of information or production
of documents under section 165.

(2) This subsection applies to—
(a) an authorised person (“A”),
(b) any other member of A’s group,
(c) apartnership of which A is a member, or
(d) a person who has at any relevant time been a person falling within
paragraph (a), (b) or (c),
who is, or was at the relevant time, carrying on a business.

(3) The Authority may require the report to be in such form as may be specified in the
notice.

(4) The person appointed to make a report required by subsection (1) must be a person—
(a) nominated or approved by the Authority; and

(b) appearing to the Authority to have the skills necessary to make a report on
the matter concerned.

(5) Itis the duty of any person who is providing (or who at any time has provided) services
to a person to whom subsection (2) applies in relation to a matter on which a report is
required under subsection (1) to give a person appointed to provide such a report all
such assistance as the appointed person may reasonably require.

(6) The obligation imposed by subsection (5) is enforceable, on the application of the
Authority, by an injunction or, in Scotland, by an order for specific performance under
section 45 of the ""'Court of Session Act 1988.



Financial Services and Markets Act 2000 (c. 8) 185
Part XI — Information Gathering and Investigations
Chapter Il — Competition Scrutiny
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

Modifications etc. (not altering text)

C339 S. 166 modified (1.12.2001) by S.I. 2001/2657, arts. 1(1), 16 (which was revoked (8.10.2001) by S.I.
2001/3083, arts. 1(2), 23); S.I. 2001/3538, art. 2(1)
S. 166 modified (1.12.2001) by S.I. 2001/3083, arts. 1(2), 16; S.I. 2001/3538, art. 2(1)

C340 S. 166 amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775), regs. 1,
12(3)

C341 S. 166 applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by The
Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.I. 2001/544), art. 9G(7)
(as inserted by The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment)
Order 2002 (S.I. 2002/682), arts. 1(2), 4)

C342 S. 166 applied (with modifications) (6.3.2008) by The Regulated Covered Bonds Regulations 2008
(S.1. 2008/346), reg. 46, Sch. para. 4

C343 S. 166(1)(3)(4) extended (1.12.2001) by S.1. 2001/3646, arts. 1(1), 4(1)(3)(4)

Marginal Citations
M11 1988 c. 36.

Appointment of investigators

167 Appointment of persons to carry out general investigations.

(1) If it appears to the Authority or the Secretary of State (“the investigating authority”)
that there is good reason for doing so, the investigating authority may appoint one or
more competent persons to conduct an investigation on its behalf into—

(a) the nature, conduct or state of the business of [*'”a recognised investment
exchange or] an authorised person or of an appointed representative;

(b) a particular aspect of that business; or

(c) the ownership or control of [F'™a recognised investment exchange or] an
authorised person.

(2) If a person appointed under subsection (1) thinks it necessary for the purposes of his
investigation, he may also investigate the business of a person who is or has at any
relevant time been—

(a) amember of the group of which the person under investigation (“A”) is part;
or

(b) apartnership of which A is a member.

(3) If a person appointed under subsection (1) decides to investigate the business of any
person under subsection (2) he must give that person written notice of his decision.

(4) The power conferred by this section may be exercised in relation to a former authorised
person (or appointed representative) but only in relation to—
(a) Dbusiness carried on at any time when he was an authorised person (or
appointed representative); or
(b) the ownership or control of a former authorised person at any time when he
was an authorised person.

(5) “Business” includes any part of a business even if it does not consist of carrying on
regulated activities.
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['7(6) References in subsection (1) to a recognised investment exchange do not include

references to an overseas investment exchange (as defined by section 313(1)).]

Textual Amendments

F173 Words in s. 167(1)(a) inserted (1.4.2007 for certain purposes and 1.11.2007 otherwise) by The
Financial Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1.
2007/126), regs. 1(2), 3(5), Sch. 5 para. 7(a)(i)

F174 Words in s. 167(1)(c) inserted (1.4.2007 for certain purposes and 1.11.2007 otherwise) by The
Financial Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1.
2007/126), regs. 1(2), 3(5), Sch. 5 para. 7(a)(ii)

F175 S. 167(6) inserted (1.4.2007 for certain purposes and 1.11.2007 otherwise) by The Financial Services
and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1. 2007/126), regs. 1(2),
3(5), Sch. 5 para. 7(b)

Modifications etc. (not altering text)

C344 S. 167 modified (1.12.2001) by S.I. 2001/2657, arts. 1(1), 17 (which was revoked (8.10.2001) by S.I.
2001/3083, arts. 1(2), 23); S.I. 2001/3538, art. 2(1)
S. 167 modified (1.12.2001) by S.I. 2001/3083, arts. 1(2), 17; S.I. 2001/3538, art. 2(1)

C345 S. 167 amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.I. 2002/1775), regs. 1,
12(3)

C346 S. 167 applied (with modifications) (31.12.2011) by The Financial Services and Markets Act 2000
(Permissions, Transitional Provisions and Consequential Amendments) (Northern Ireland Credit
Unions) Order 2011 (S.1. 2011/2832), art. 9

168 Appointment of persons to carry out investigations in particular cases.

(1) Subsection (3) applies if it appears to an investigating authority that there are
circumstances suggesting that—

(a) aperson may have contravened any regulation made under section 142; or

(b) a person may be guilty of an offence under section 177, 191, 346 or 398(1)
or under Schedule 4.

(2) Subsection (3) also applies if it appears to an investigating authority that there are
circumstances suggesting that—

(a) an offence under section 24(1) or 397 or under Part V of the ™*Criminal
Justice Act 1993 may have been committed;

(b) there may have been a breach of the general prohibition;
(c) there may have been a contravention of section 21 or 238; or
(d) market abuse may have taken place.

(3) The investigating authority may appoint one or more competent persons to conduct
an investigation on its behalf.

(4) Subsection (5) applies if it appears to the Authority that there are circumstances
suggesting that—

(a) aperson may have contravened section 20;

(b) aperson may be guilty of an offence under prescribed regulations relating to
money laundering;
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[*7%(ba) a person may be guilty of an offence under Schedule 7 to the Counter-
Terrorism Act 2008 (terrorist financing or money laundering);]

(c) an authorised person may have contravened a rule made by the Authority;

(d) an individual may not be a fit and proper person to perform functions in
relation to a regulated activity carried on by an authorised or exempt person;

(e) an individual may have performed or agreed to perform a function in breach
of a prohibition order;

(f) anauthorised or exempt person may have failed to comply with section 56(6);
(g) an authorised person may have failed to comply with section 59(1) or (2);

(h) a person in relation to whom the Authority has given its approval under
section 59 may not be a fit and proper person to perform the function to which
that approval relates; *'”’. . .

(i) a person may be guilty of misconduct for the purposes of section 66 [*'"*; or

(j) aperson may have contravened any provision made by or under this Act for
the purpose of implementing the markets in financial instruments directive or
by any directly applicable Community regulation made under that directive.]

(5) The Authority may appoint one or more competent persons to conduct an investigation
on its behalf.

(6) “Investigating authority” means the Authority or the Secretary of State.

Textual Amendments

F176 S. 168(4)(ba) inserted (27.11.2008) by Counter-Terrorism Act 2008 (c. 28), ss. 62, 100(2), Sch. 7
para. 33(3) (with s. 101(2), Sch. 7 para. 43)

F177 Word in s. 168(4) omitted (1.4.2007 for certain purposes and 1.11.2007 otherwise) by virtue of The
Financial Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.I.
2007/126), regs. 1(2), 3(5), Sch. 5 para. 8(a)

F178 S. 168(4)(j) and preceding word inserted (1.4.2007 for certain purposes and 1.11.2007 otherwise) by
The Financial Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007
(S.I. 2007/126), regs. 1(2), 3(5), Sch. 5 para. 8(b)

Modifications etc. (not altering text)

C347 S. 168 amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.I. 2002/1775), regs. 1,
12(3)

C348 S. 168(3)(5) applied (1.12.2001) by S.I. 2001/2657, arts. 1(1), 18(1)(3) (which was revoked
8.10.2001) by S.I. 2001/3083, arts. 1(2), 23); S.I. 2001/3538, art. 2(1)
S. 168(3)(5) applied (1.12.2001) by S.I. 2001/3083, arts. 1(2), 18(1)(3); S.I. 2001/3538, art. 2(1)

C349 S. 168(4) applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by
The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.1. 2001/544),
art. 9G(8) (as inserted by The Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C350 S. 168(4)(c) amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775), regs. 1,
12(5)

Commencement Information
I44 S. 168 wholly in force at 3.9.2001; s. 168 not in force at Royal Assent see s. 431(2); s. 168(4)(b) in
force for certain purposes at 25.2.2001 by S.I. 2001/516, art. 2(b), Sch. Pt. 2; s. 168 in force in so far
as not already in force at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2
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Marginal Citations
M12 1993 c. 36.

169

Assistance to overseas regulators

Investigations etc. in support of overseas regulator.

(1) At the request of an overseas regulator, the Authority may—
(a) exercise the power conferred by section 165; or
(b) appoint one or more competent persons to investigate any matter.

(2) An investigator has the same powers as an investigator appointed under section 168(3)
(as a result of subsection (1) of that section).

(3) If the request has been made by a competent authority in pursuance of any Community
obligation the Authority must, in deciding whether or not to exercise its investigative
power, consider whether its exercise is necessary to comply with any such obligation.

(4) In deciding whether or not to exercise its investigative power, the Authority may take
into account in particular—

(a) whether in the country or territory of the overseas regulator concerned,
corresponding assistance would be given to a United Kingdom regulatory
authority;

(b) whether the case concerns the breach of a law, or other requirement, which
has no close parallel in the United Kingdom or involves the assertion of a
jurisdiction not recognised by the United Kingdom;

(c) the seriousness of the case and its importance to persons in the United
Kingdom;

(d) whether it is otherwise appropriate in the public interest to give the assistance
sought.

(5) The Authority may decide that it will not exercise its investigative power unless
the overseas regulator undertakes to make such contribution towards the cost of its
exercise as the Authority considers appropriate.

(6) Subsections (4) and (5) do not apply if the Authority considers that the exercise of its
investigative power is necessary to comply with a Community obligation.

(7) If the Authority has appointed an investigator in response to a request from an overseas
regulator, it may direct the investigator to permit a representative of that regulator to
attend, and take part in, any interview conducted for the purposes of the investigation.

(8) A direction under subsection (7) is not to be given unless the Authority is satisfied that
any information obtained by an overseas regulator as a result of the interview will be
subject to safeguards equivalent to those contained in Part XXIII.

(9) The Authority must prepare a statement of its policy with respect to the conduct of
interviews in relation to which a direction under subsection (7) has been given.

(10) The statement requires the approval of the Treasury.
(11) If the Treasury approve the statement, the Authority must publish it.


http://www.legislation.gov.uk/id/ukpga/1993/36
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(12) No direction may be given under subsection (7) before the statement has been
published.

(13) “Overseas regulator” has the same meaning as in section 195.
(14) “Investigative power” means one of the powers mentioned in subsection (1).

(15) “Investigator” means a person appointed under subsection (1)(b).

Commencement Information
145 S. 169 wholly in force at 3.9.2001; s. 169 not in force at Royal Assent see s. 431(2); s. 169 in force for
specified purposes at 18.6.2001 by S.I. 2001/1820, art. 2, Sch.; s. 169 in force in so far as not already
in force at 3.9.2001 by S.I. 2001/2632, art. 2(2), Sch. Pt. 2

VALID FROM 08/06/2010

[“;9[ Support of overseas regulator with respect to financial stability
F17
(1) At the request of an overseas regulator, the Authority may exercise a corresponding

section 165A power.

(2) An “overseas regulator” means an authority in a country or territory outside the
United Kingdom which exercises functions with respect to the stability of the
financial system operating in that country or territory.

(3) A “corresponding section 165A power” means a power corresponding to the one
conferred by section 165A, but reading references in that section to the stability of the
UK financial system as references to the stability of the financial system operating
in the country or territory of the overseas regulator.

(4) The following provisions apply in relation to the exercise of the corresponding
section 165A power—

(a) section 165B(1) to (5); and
(b) section 169(3), (4)(a) and (d), (5) and (6).

(5) In this section “the financial system” includes—
(a) financial markets and exchanges;
(b) activities that would be regulated activities if carried on in the United
Kingdom; and
(c) other activities connected with financial markets and exchanges.]]

Textual Amendments
F179 S. 169A inserted (8.6.2010) by Financial Services Act (c. 28), {ss. 18(3)}, 26(2)
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Conduct of investigations

170  Investigations: general.

(1) This section applies if an investigating authority appoints one or more competent
persons (“investigators”) under section 167 or 168(3) or (5) to conduct an investigation
on its behalf.

(2) The investigating authority must give written notice of the appointment of an
investigator to the person who is the subject of the investigation (“the person under
investigation”).

(3) Subsections (2) and (9) do not apply if —
(a) the investigator is appointed as a result of section 168(1) or (4) and the
investigating authority believes that the notice required by subsection (2) or
(9) would be likely to result in the investigation being frustrated; or

(b) the investigator is appointed as a result of subsection (2) of section 168.

(4) A notice under subsection (2) must—

(a) specity the provisions under which, and as a result of which, the investigator
was appointed; and

(b) state the reason for his appointment.

(5) Nothing prevents the investigating authority from appointing a person who is a
member of its staff as an investigator.

(6) An investigator must make a report of his investigation to the investigating authority.

(7) The investigating authority may, by a direction to an investigator, control—
(a) the scope of the investigation;
(b) the period during which the investigation is to be conducted;
(c) the conduct of the investigation; and
(d) the reporting of the investigation.

(8) A direction may, in particular—
(a) confine the investigation to particular matters;
(b) extend the investigation to additional matters;

(c) require the investigator to discontinue the investigation or to take only such
steps as are specified in the direction;

(d) require the investigator to make such interim reports as are so specified.

(9) Ifthere is a change in the scope or conduct of the investigation and, in the opinion of the
investigating authority, the person subject to investigation is likely to be significantly
prejudiced by not being made aware of it, that person must be given written notice
of the change.

(10) “Investigating authority”, in relation to an investigator, means—
(a) the Authority, if the Authority appointed him;
(b) the Secretary of State, if the Secretary of State appointed him.
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Modifications etc. (not altering text)
C351 S. 170(5)-(9) applied (1.12.2001 for E.W.S. and 1.11.2004 for N.L.) by S.I. 2001/1228, regs. 1(2)(c),
30(4) (with 1(2)(3)); S.L 2001/3538, art. 2(1); S.R. 2004/335, regs. 1(1)(b), 30(4) (with reg. 1(2))

171 Powers of persons appointed under section 167.

(1) An investigator may require the person who is the subject of the investigation
(“the person under investigation”) or any person connected with the person under
investigation—

(a) to attend before the investigator at a specified time and place and answer
questions; or

(b) otherwise to provide such information as the investigator may require.

(2) An investigator may also require any person to produce at a specified time and place
any specified documents or documents of a specified description.

(3) A requirement under subsection (1) or (2) may be imposed only so far as the
investigator concerned reasonably considers the question, provision of information or
production of the document to be relevant to the purposes of the investigation.

[F"*(3A) Where the investigation relates to a recognised investment exchange, an investigator
has the additional powers conferred by sections 172 and 173 (and for this purpose
references in those sections to an investigator are to be read accordingly).]

(4) For the purposes of this section and section 172, a person is connected with the person
under investigation (“A”) if he is or has at any relevant time been—

(a) amember of A’s group;

(b) acontroller of A;

(¢c) apartnership of which A is a member; or

(d) inrelation to A, a person mentioned in Part I or II of Schedule 15.

(5) “Investigator” means a person conducting an investigation under section 167.

(6) “Specified” means specified in a notice in writing,.

[*'(7) The reference in subsection (3A) to a recognised investment exchange does not include

a reference to an overseas investment exchange (as defined by section 313(1)).]

Textual Amendments
F180 S. 171(3A) inserted (1.4.2007 for certain purposes and 1.11.2007 otherwise) by The Financial Services
and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1. 2007/126), regs. 1(2),
3(5), Sch. 5 para. 9(a)
F181 S. 171(7) inserted (1.4.2007 for certain purposes and 1.11.2007 otherwise) by The Financial Services
and Markets Act 2000 (Markets in Financial Instruments) Regulations 2007 (S.1. 2007/126), regs. 1(2),
3(5), Sch. 5 para. 9(b)

172 Additional power of persons appointed as a result of section 168(1) or (4).

(1) An investigator has the powers conferred by section 171.


http://www.legislation.gov.uk/id/uksi/2001/1228
http://www.legislation.gov.uk/id/uksi/2001/1228/regulation/1/2/c
http://www.legislation.gov.uk/id/uksi/2001/1228/regulation/30/4
http://www.legislation.gov.uk/id/uksi/2001/1228/regulation/1/2/3
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/nisr/2004/335
http://www.legislation.gov.uk/id/nisr/2004/335/regulation/1/1/b
http://www.legislation.gov.uk/id/nisr/2004/335/regulation/30/4
http://www.legislation.gov.uk/id/nisr/2004/335/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/3/5
http://www.legislation.gov.uk/id/uksi/2007/126/schedule/5/paragraph/9/a
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2007/126/regulation/3/5
http://www.legislation.gov.uk/id/uksi/2007/126/schedule/5/paragraph/9/b

192 Financial Services and Markets Act 2000 (c. 8)
Part XI — Information Gathering and Investigations
Chapter Il — Competition Scrutiny
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(2) An investigator may also require a person who is neither the subject of the
investigation (“the person under investigation”) nor a person connected with the
person under investigation—

(a) to attend before the investigator at a specified time and place and answer
questions; or

(b) otherwise to provide such information as the investigator may require for the
purposes of the investigation.

(3) A requirement may only be imposed under subsection (2) if the investigator is satisfied
that the requirement is necessary or expedient for the purposes of the investigation.

(4) “Investigator” means a person appointed as a result of subsection (1) or (4) of
section 168.

(5) “Specified” means specified in a notice in writing,

173 Powers of persons appointed as a result of section 168(2).

(1) Subsections (2) to (4) apply if an investigator considers that any person (“A”) is or
may be able to give information which is or may be relevant to the investigation.

(2) The investigator may require A—
(a) to attend before him at a specified time and place and answer questions; or

(b) otherwise to provide such information as he may require for the purposes of
the investigation.

(3) The investigator may also require A to produce at a specified time and place any
specified documents or documents of a specified description which appear to the
investigator to relate to any matter relevant to the investigation.

(4) The investigator may also otherwise require A to give him all assistance in connection
with the investigation which A is reasonably able to give.

(5) “Investigator” means a person appointed under subsection (3) of section 168 (as a
result of subsection (2) of that section).

174  Admissibility of statements made to investigators.

(1) A statement made to an investigator by a person in compliance with an information
requirement is admissible in evidence in any proceedings, so long as it also complies
with any requirements governing the admissibility of evidence in the circumstances
in question.

(2) But in criminal proceedings in which that person is charged with an offence to which
this subsection applies or in proceedings in relation to action to be taken against that
person under section 123—

(a) no evidence relating to the statement may be adduced, and
(b) no question relating to it may be asked,

by or on behalf of the prosecution or (as the case may be) the Authority, unless
evidence relating to it is adduced, or a question relating to it is asked, in the proceedings
by or on behalf of that person.

(3) Subsection (2) applies to any offence other than one—
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(a) under section 177(4) or 398;

(b) under section 5 of the "*Perjury Act 1911 (false statements made otherwise
than on oath);

(c) under section 44(2) of the ™*Criminal Law (Consolidation)(Scotland) Act
1995 (false statements made otherwise than on oath); or

(d) under Article 10 of the ¥*Perjury (Northern Ireland) Order 1979.
(4) “Investigator” means a person appointed under section 167 or 168(3) or (5).

(5) “Information requirement” means a requirement imposed by an investigator under
section 171, 172, 173 or 175.

Modifications etc. (not altering text)
C352 S. 174 applied (1.12.2001 for E.W.S. and 1.11.2004 for N.I) by S.I. 2001/1228, regs. 1(2)(c), 30(5)
(with reg. 1(2)(3)); S.I. 2001/3538, art. 2(1); S.R. 2004/335, regs. 1(1)(b), 30(5) (with reg. 1(2))
S. 174 applied (with modifications) (1.12.2001) by S.I. 2001/3646, arts. 1(1), 2(4), 4(5)
C353 S. 174 applied (with modifications) (7.6.2010) by The Credit Rating Agencies Regulations 2010 (S.I.
2010/906), reg. 16(4)

Marginal Citations
M13 1911 c.6.
M14 1995 c. 39.
M15 S.1.1979/1714 (N.L. 19).

175 Information and documents: supplemental provisions.

(1) If the Authority or an investigator has power under this Part to require a person to
produce a document but it appears that the document is in the possession of a third
person, that power may be exercised in relation to the third person.

(2) If a document is produced in response to a requirement imposed under this Part, the
person to whom it is produced may—

(a) take copies or extracts from the document; or

(b) require the person producing the document, or any relevant person, to provide
an explanation of the document.

(3) If a person who is required under this Part to produce a document fails to do so, the
Authority or an investigator may require him to state, to the best of his knowledge and
belief, where the document is.

(4) A lawyer may be required under this Part to furnish the name and address of his client.

(5) No person may be required under this Part to disclose information or produce a
document in respect of which he owes an obligation of confidence by virtue of carrying
on the business of banking unless—

(a) he is the person under investigation or a member of that person’s group;

(b) the person to whom the obligation of confidence is owed is the person under
investigation or a member of that person’s group;

(c) the person to whom the obligation of confidence is owed consents to the
disclosure or production; or
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(d) the imposing on him of a requirement with respect to such information or
document has been specifically authorised by the investigating authority.

(6) If a person claims a lien on a document, its production under this Part does not affect
the lien.

(7) “Relevant person”, in relation to a person who is required to produce a document,
means a person who—

(a) has been or is or is proposed to be a director or controller of that person;
(b) has been or is an auditor of that person;

(c) hasbeen or is an actuary, accountant or lawyer appointed or instructed by that
person; or

(d) has been or is an employee of that person.

(8) “Investigator” means a person appointed under section 167 or 168(3) or (5).

Modifications etc. (not altering text)

C354 S. 175 applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by The
Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.I. 2001/544), art. 9G(9)
(as inserted by The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment)
Order 2002 (S.I. 2002/682), arts. 1(2), 4)

C355 S. 175 applied (with modifications) (7.6.2010) by The Credit Rating Agencies Regulations 2010 (S.I.
2010/906), reg. 17

C356 S. 175(2)-(4)(6) amended (1.12.2001 for E.W.S. and 1.11.2004 for N.I) by S.1. 2001/1228, regs. 1(2)
(¢), 30(6) (with reg. 1(2)(3)); S.I. 2001/3538, art. 2(1); S.R. 2004/335, regs. 1(1)(b), 30(6) (with reg.

1(2))

176  Entry of premises under warrant.

(1) A justice of the peace may issue a warrant under this section if satisfied on information
on oath given by or on behalf of the Secretary of State, the Authority or an investigator
that there are reasonable grounds for believing that the first, second or third set of
conditions is satisfied.

(2) The first set of conditions is—
(a) that a person on whom an information requirement has been imposed has
failed (wholly or in part) to comply with it; and
(b) that on the premises specified in the warrant—
(1) there are documents which have been required; or
(ii) there is information which has been required.

(3) The second set of conditions is—
(a) that the premises specified in the warrant are premises of an authorised person
or an appointed representative;

(b) that there are on the premises documents or information in relation to which
an information requirement could be imposed; and

(c) thatif such a requirement were to be imposed—
(1) it would not be complied with; or

(i1) the documents or information to which it related would be removed,
tampered with or destroyed.
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(4) The third set of conditions is—

(a) that an offence mentioned in section 168 for which the maximum sentence
on conviction on indictment is two years or more has been (or is being)
committed by any person;

(b) that there are on the premises specified in the warrant documents or
information relevant to whether that offence has been (or is being) committed;

(c) that an information requirement could be imposed in relation to those
documents or information; and

(d) that if such a requirement were to be imposed—
(1) it would not be complied with; or

(i1) the documents or information to which it related would be removed,
tampered with or destroyed.

(5) A warrant under this section shall authorise a constable—
(a) to enter the premises specified in the warrant;

(b) to search the premises and take possession of any documents or information
appearing to be documents or information of a kind in respect of which a
warrant under this section was issued (“the relevant kind”) or to take, in
relation to any such documents or information, any other steps which may
appear to be necessary for preserving them or preventing interference with
them;

(c) to take copies of, or extracts from, any documents or information appearing
to be of the relevant kind;

(d) to require any person on the premises to provide an explanation of any
document or information appearing to be of the relevant kind or to state where
it may be found; and

(e) to use such force as may be reasonably necessary.

(6) In England and Wales, sections 15(5) to (8) and section 16 of the ™*Police and
Criminal Evidence Act 1984 (execution of search warrants and safeguards) apply to
warrants issued under this section.

(7) In Northern Ireland, Articles 17(5) to (8) and 18 of the Police and Criminal
Evidence (Northern Ireland) Order 1989 apply to warrants issued under this section.

(8) Any document of which possession is taken under this section may be retained—
(a) for a period of three months; or

(b) if within that period proceedings to which the document is relevant are
commenced against any person for any criminal offence, until the conclusion
of those proceedings.

(9) In the application of this section to Scotland—

(a) for the references to a justice of the peace substitute references to a justice of
the peace or a sheriff; and

(b) for the references to information on oath substitute references to evidence on
oath.

(10) “Investigator” means a person appointed under section 167 or 168(3) or (5).

(11) “Information requirement” means a requirement imposed—
(a) by the Authority under section [**?87C, 87J,] 165 or 175; or
(b) by an investigator under section 171, 172, 173 or 175.
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Textual Amendments

F182

Words in s. 176(11)(a) inserted (1.7.2005) by The Prospectus Regulations 2005 (S.I. 2005/1433), reg.
2(1), Sch. 1 para. 12

Modifications etc. (not altering text)

C357

C358

C359

C360

C361
C362

C363

C364

C365

S. 176 extended (17.8.2001 for certain purposes otherwise 1.12.2001) by 1992 c. 40, s. 62A (as
inserted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.I. 2001/2617, arts. 2, 8, 13(1), Sch.
3 Pt. I para. 77 (with art. 13(3), Sch. 5)); S.I. 2001/3538, art. 2(1)

S. 176 modified (17.8.2001 for certain purposes otherwise 1.12.2001) by 1986 c. 53, s. 52B (as
substituted (17.8.2001 for certain purposes otherwise 1.12.2001) by S.I. 2001/2617, arts. 2, 8, 13(1),
Sch. 3 Pt. I para. 151 (with art. 13(3), Sch. 5)); S.I. 2001/3538, art. 2(1)

S. 176 modified (1.12.2001) by S.I. 1995/1537, reg. 23(4) (as amended (1.12.2001) by S.I. 2001/3649,
arts. 1, 509(e))

S. 176 amended (18.7.2002 for certain purposes and 21.8.2002 otherwise) by The Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.1. 2002/1775), regs. 1,
12(3)

S. 176 applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by The
Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.I. 2001/544), art. 9G(9)
(as inserted by The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment)
Order 2002 (S.I. 2002/682), arts. 1(2), 4)

S. 176(1)-(9) applied (1.12.2001) by S.I. 2001/1228, regs. 1(2)(c), 30(7) (with reg. 1(2)(3)); S.I.
2001/3538, art. 2(1)

S. 176(1)-(8) applied (with modifications) (N.I.) (1.11.2004) by Open-Ended Investment Companies
Regulations (Northern Ireland) 2004 (S.R. 2004/335), regs. 1(1)(b), 30(7) (with reg. 1(2))

S. 176(2) extended (1.12.2001) by S.I. 2001/3646, arts. 1(1), 13(2)

S. 176(5): powers of seizure extended (1.4.2003) by 2001 c. 16, ss. 50, 52-54, 68, 138(2), Sch. 1 Pt. I
para. 69; S.I. 2003/708, art. 2(a)(c)(j)

S. 176(11) restricted (temp. from 11.8.2001 until 1.12.2001) by S.I. 2001/2659, arts. 1(3), 2(3); S.I.
2001/3538, art. 2(1)

S. 176(8) applied (with modifications) (1.4.2003) by 2001 c. 16, ss. 57(1)(0)(4), 138(2); S.I. 2003/708,
art. 2(a)

S. 176(11) restricted (temp. from 8.4.2002 until 2.7.2002) by The Financial Services and Markets Act
2000 (Permission and Applications) (Credit Unions etc.) Order 2002 (S.I. 2002/704), art. 8(3)

Marginal Citations

M16
M17

177

1984 c. 60.
S.I. 1989/1341 (N.I. 12).

Offences

Offences.

(1) If a person other than the investigator (“the defaulter”) fails to comply with a

requirement imposed on him under this Part the person imposing the requirement may
certify that fact in writing to the court.

(2) If the court is satisfied that the defaulter failed without reasonable excuse to comply

with the requirement, it may deal with the defaulter (and in the case of a body

corporate, any director or officer) as if he were in contempt [*'*’; and “officer”, in


http://www.legislation.gov.uk/id/uksi/2005/1433
http://www.legislation.gov.uk/id/uksi/2005/1433/regulation/2/1
http://www.legislation.gov.uk/id/uksi/2005/1433/regulation/2/1
http://www.legislation.gov.uk/id/uksi/2005/1433/schedule/1/paragraph/12
http://www.legislation.gov.uk/id/ukpga/1992/40
http://www.legislation.gov.uk/id/ukpga/1992/40/section/62A
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/article/13/1
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/3/part/I/paragraph/77
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/3/part/I/paragraph/77
http://www.legislation.gov.uk/id/uksi/2001/2617/article/13/3
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/5
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/ukpga/1986/53
http://www.legislation.gov.uk/id/ukpga/1986/53/section/52B
http://www.legislation.gov.uk/id/uksi/2001/2617
http://www.legislation.gov.uk/id/uksi/2001/2617/article/2
http://www.legislation.gov.uk/id/uksi/2001/2617/article/8
http://www.legislation.gov.uk/id/uksi/2001/2617/article/13/1
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/3/part/I/paragraph/151
http://www.legislation.gov.uk/id/uksi/2001/2617/article/13/3
http://www.legislation.gov.uk/id/uksi/2001/2617/schedule/5
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/uksi/1995/1537
http://www.legislation.gov.uk/id/uksi/1995/1537/regulation/23/4
http://www.legislation.gov.uk/id/uksi/2001/3649
http://www.legislation.gov.uk/id/uksi/2001/3649/article/1
http://www.legislation.gov.uk/id/uksi/2001/3649/article/509/e
http://www.legislation.gov.uk/id/uksi/2002/1775
http://www.legislation.gov.uk/id/uksi/2002/1775
http://www.legislation.gov.uk/id/uksi/2002/1775/regulation/1
http://www.legislation.gov.uk/id/uksi/2002/1775/regulation/12/3
http://www.legislation.gov.uk/id/uksi/2001/544
http://www.legislation.gov.uk/id/uksi/2001/544
http://www.legislation.gov.uk/id/uksi/2001/544/article/9G/9
http://www.legislation.gov.uk/id/uksi/2002/682
http://www.legislation.gov.uk/id/uksi/2002/682
http://www.legislation.gov.uk/id/uksi/2002/682/article/1/2
http://www.legislation.gov.uk/id/uksi/2002/682/article/4
http://www.legislation.gov.uk/id/uksi/2001/1228
http://www.legislation.gov.uk/id/uksi/2001/1228/regulation/1/2/c
http://www.legislation.gov.uk/id/uksi/2001/1228/regulation/30/7
http://www.legislation.gov.uk/id/uksi/2001/1228/regulation/1/2/3
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/nisr/2004/335
http://www.legislation.gov.uk/id/nisr/2004/335
http://www.legislation.gov.uk/id/nisr/2004/335/regulation/1/1/b
http://www.legislation.gov.uk/id/nisr/2004/335/regulation/30/7
http://www.legislation.gov.uk/id/nisr/2004/335/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2001/3646
http://www.legislation.gov.uk/id/uksi/2001/3646/article/1/1
http://www.legislation.gov.uk/id/uksi/2001/3646/article/13/2
http://www.legislation.gov.uk/id/ukpga/2001/16
http://www.legislation.gov.uk/id/ukpga/2001/16/section/50
http://www.legislation.gov.uk/id/ukpga/2001/16/section/52
http://www.legislation.gov.uk/id/ukpga/2001/16/section/68
http://www.legislation.gov.uk/id/ukpga/2001/16/section/138/2
http://www.legislation.gov.uk/id/ukpga/2001/16/schedule/1/part/I/paragraph/69
http://www.legislation.gov.uk/id/ukpga/2001/16/schedule/1/part/I/paragraph/69
http://www.legislation.gov.uk/id/uksi/2003/708
http://www.legislation.gov.uk/id/uksi/2003/708/article/2/a/c/j
http://www.legislation.gov.uk/id/uksi/2001/2659
http://www.legislation.gov.uk/id/uksi/2001/2659/article/1/3
http://www.legislation.gov.uk/id/uksi/2001/2659/article/2/3
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538
http://www.legislation.gov.uk/id/uksi/2001/3538/article/2/1
http://www.legislation.gov.uk/id/ukpga/2001/16
http://www.legislation.gov.uk/id/ukpga/2001/16/section/57/1/o/4
http://www.legislation.gov.uk/id/ukpga/2001/16/section/138/2
http://www.legislation.gov.uk/id/uksi/2003/708
http://www.legislation.gov.uk/id/uksi/2003/708/article/2/a
http://www.legislation.gov.uk/id/uksi/2002/704
http://www.legislation.gov.uk/id/uksi/2002/704
http://www.legislation.gov.uk/id/uksi/2002/704/article/8/3
http://www.legislation.gov.uk/id/ukpga/1984/60
http://www.legislation.gov.uk/id/nisi/1989/1341

Financial Services and Markets Act 2000 (c. 8) 197
Part XI — Information Gathering and Investigations
Chapter Il — Competition Scrutiny
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

relation to a limited liability partnership, means a member of the limited liability
partnership.].

(3) A person who knows or suspects that an investigation is being or is likely to be
conducted under this Part is guilty of an offence if—
(a) he falsifies, conceals, destroys or otherwise disposes of a document which he
knows or suspects is or would be relevant to such an investigation, or

(b) he causes or permits the falsification, concealment, destruction or disposal of
such a document,

unless he shows that he had no intention of concealing facts disclosed by the
documents from the investigator.

(4) A person who, in purported compliance with a requirement imposed on him under
this Part—

(a) provides information which he knows to be false or misleading in a material
particular, or

(b) recklessly provides information which is false or misleading in a material
particular,

is guilty of an offence.

(5) A person guilty of an offence under subsection (3) or (4) is liable—

(a) onsummary conviction, to imprisonment for a term not exceeding six months
or a fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding two
years or a fine, or both.

(6) Any person who intentionally obstructs the exercise of any rights conferred by a
warrant under section 176 is guilty of an offence and liable on summary conviction
to imprisonment for a term not exceeding three months or a fine not exceeding level
5 on the standard scale, or both.

(7) “Court” means—
(a) the High Court;
(b) in Scotland, the Court of Session.

Textual Amendments
F183 Words in s. 177(2) inserted (6.4.2001 for E.W.S. and 13.9.2004 for N.I.) by S.I. 2001/1090, regs. 1, 9,
Sch. 5 para. 21; S.R. 2004/307, reg. 9, Sch. 4 para. 17

Modifications etc. (not altering text)

C366 S. 177 applied (1.12.2001 for E.-W.S. and 1.11.2004 for N.I) by S.I. 2001/1228, regs. 1(2)(c), 30(6)
(with reg. 1(2)(3)); S.I. 2001/3538, art. 2(1); S.R. 2004/335, regs. 1(1)(b), 30(6) (with reg. 1(2))
S. 177 excluded (1.12.2001) by S.I. 2001/3646, arts. 1(1), 2(5)
S. 177 restricted (1.12.2001) by S.I. 2001/3646, arts. 1(1), 2(7)(a), 4(6)(a), 6(4)(a), 7(4)(a), 8(4)(a),
9(4)(a)

C367 S. 177 applied (with modifications) (11.4.2002 for certain purposes and 27.4.2002 otherwise) by The
Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (S.I. 2001/544), art. 9G(9)
(as inserted by The Financial Services and Markets Act 2000 (Regulated Activities) (Amendment)
Order 2002 (S.1. 2002/682), arts. 1(2), 4)

C368 S. 177 applied (with modifications) (7.6.2010) by The Credit Rating Agencies Regulations 2010 (S.I.
2010/906), reg. 24
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PART XII

CONTROL OVER AUTHORISED PERSONS

Modifications etc. (not altering text)
C369 Pt. 12 modified (1.12.2001) by S.I. 2001/3592, arts. 1(2), 114(3)(a) (with art. 23(2))
C370 Pt. 12 applied (with modifications) (30.4.2011) by The Electronic Money Regulations 2011 (S.I.
2011/99), reg. 62, Sch. 3 para. 4 (with reg. 3) (as amended (1.4.2013) by The Financial Services Act
2012 (Consequential Amendments and Transitional Provisions) Order 2013 (S.I. 2013/472), Sch. 2
para. 196(5)(d)(e))

[F"* Notices of acquisitions of control over UK authorised persons

Textual Amendments
F184 Ss. 178-191G and cross-headings substituted (21.3.2009) for ss. 178-191 and cross-headings by The
Financial Services and Markets Act 2000 (Controllers) Regulations 2009 (S.I. 2009/534), reg. 3, Sch.
1 (with reg. 8)

X178  Obligation to notify the Authority: acquisitions of control

(1) A person who decides to acquire or increase control over a UK authorised person
must give the Authority notice in writing before making the acquisition.

(2) For the purposes of calculations relating to this section, the holding of shares or voting
power by a person (“A1”) includes any shares or voting power held by another (“A2”)
if Al and A2 are acting in concert.

(3) In this Part, a notice given under this section is a “section 178 notice” and a person
giving notice is a “section 178 notice-giver”.

Editorial Information
X2  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

179  Requirements for section 178 notices

(1) A section 178 notice must be in such form, include such information and be
accompanied by such documents as the Authority may reasonably require.

(2) The Authority must publish a list of its requirements as to the form, information and
accompanying documents for a section 178 notice.

(3) The Authority may impose different requirements for different cases and may vary or
waive requirements in particular cases.


http://www.legislation.gov.uk/id/uksi/2001/3592
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http://www.legislation.gov.uk/id/uksi/2001/3592/article/114/3/a
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http://www.legislation.gov.uk/id/uksi/2011/99/regulation/3
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Editorial Information
X3  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several

new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new

headings.

X180 Acknowledgment of receipt

(1) The Authority must acknowledge receipt of a completed section 178 notice in writing
before the end of the second working day following receipt.

(2) If the Authority receives an incomplete section 178 notice it must inform the
section 178 notice-giver as soon as reasonably practicable.

Editorial Information
X4  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several

new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new

headings.

Acquiring control and other changes of holding

**181  Acquiring control

(1) For the purposes of this Part, a person (“A”) acquires control over a UK authorised
person (“B”) if any of the cases in subsection (2) begin to apply.

(2) The cases are where A holds—
(a) 10% or more of the shares in B or in a parent undertaking of B (“P”);
(b) 10% or more of the voting power in B or P; or
(c) shares or voting power in B or P as a result of which A is able to exercise
significant influence over the management of B.

Editorial Information
X5  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several

new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new

headings.

X182  Increasing control

(1) For the purposes of this Part, a person (“A”) increases control over a UK authorised

person (“B”) whenever—
(a) the percentage of shares which A holds in B or in a parent undertaking of B
(“P”) increases by any of the steps mentioned in subsection (2);
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(b) the percentage of voting power A holds in B or P increases by any of the steps
mentioned in subsection (2); or

(c) A becomes a parent undertaking of B.

(2) The steps are—
(a) from less than 20% to 20% or more;
(b) from less than 30% to 30% or more;
(¢) from less than 50% to 50% or more.

Editorial Information
X6  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

X183  Reducing or ceasing to have control

(1) For the purposes of this Part, a person (“A”) reduces control over a UK authorised
person (“B”’) whenever—
(a) the percentage of shares which A holds in B or in a parent undertaking of B
(“P”) decreases by any of the steps mentioned in subsection (2);

(b) the percentage of voting power which A holds in B or P decreases by any of
the steps mentioned in subsection (2); or

(¢c) A ceases to be a parent undertaking of B.

(2) The steps are—
(a) from 50% or more to less than 50%;
(b) from 30% or more to less than 30%;
(c) from 20% or more to less than 20%.

(3) For the purposes of this Part, a person (“A”) ceases to have control over a UK
authorised person (“B”) if A ceases to be in the position of holding—
(a) 10% or more of the shares in B or in a parent undertaking of B (“P”);
(b) 10% or more of the voting power in B or P; or

(c) shares or voting power in B or P as a result of which A is able to exercise
significant influence over the management of B.

Editorial Information
X7  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.
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X184 Disregarded holdings

(1) For the purposes of sections 181 to 183, shares and voting power that a person holds
in a UK authorised person (“B”) or in a parent undertaking of B (“P”) are disregarded
in the following circumstances.

(2) Shares held only for the purposes of clearing and settling within a short settlement
cycle are disregarded.

(3) Shares held by a custodian or its nominee in a custodian capacity are disregarded,
provided that the custodian or nominee is only able to exercise voting power
represented by the shares in accordance with instructions given in writing.

(4) Shares representing no more than 5% of the total voting power in B or P held by an
investment firm are disregarded, provided that it—

(a) holds the shares in the capacity of a market maker (as defined in article 4.1(8)
of the markets in financial instruments directive);

(b) is authorised by its home state regulator under the markets in financial
instruments directive; and

(c) neither intervenes in the management of B or P nor exerts any influence on B
or P to buy the shares or back the share price.

(5) Shares held by a credit institution or investment firm in its trading book are
disregarded, provided that—

(a) the shares represent no more than 5% of the total voting power in B or P; and

(b) the credit institution or investment firm ensures that the voting power is not
used to intervene in the management of B or P.

(6) Shares held by a credit institution or an investment firm are disregarded, provided
that—

(a) the shares are held as a result of performing the investment services and
activities of—

(i) underwriting a share issue; or

(i) placing shares on a firm commitment basis in accordance with Annex
I, section A.6 of the markets in financial instruments directive; and

(b) the credit institution or investment firm—

(i) does not exercise voting power represented by the shares or otherwise
intervene in the management of the issuer; and

(i1) retains the holding for a period of less than one year.

(7) Where a management company (as defined in Article 1a.2 of the UCITS directive) and
its parent undertaking both hold shares or voting power, each may disregard holdings
of the other, provided that each exercises its voting power independently of the other.

(8) But subsection (7) does not apply if the management company—

(a) manages holdings for its parent undertaking or an undertaking in respect of
which the parent undertaking is a controller;
(b) has no discretion as to the exercise of the voting power attached to such
holdings; and
(c) may only exercise the voting power in relation to such holdings under direct
or indirect instruction from—
(1) the parent undertaking; or
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(i1) an undertaking in respect of which of the parent undertaking is a
controller.

(9) Where an investment firm and its parent undertaking both hold shares or voting power,
the parent undertaking may disregard holdings managed by the investment firm on a
client by client basis and the investment firm may disregard holdings of the parent
undertaking, provided that the investment firm—

(a) has permission to provide portfolio management;
(b) exercises its voting power independently from the parent undertaking; and

(c) may only exercise the voting power under instructions given in writing, or
has appropriate mechanisms in place for ensuring that individual portfolio
management services are conducted independently of any other services.

Editorial Information
X8  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

Assessment procedure

X185 Assessment: general

(1) Where the Authority receives a section 178 notice, it must—

(a) determine whether to approve the acquisition to which it relates
unconditionally; or

(b) propose to—
(1) approve the acquisition subject to conditions (see section 187); or
(i) object to the acquisition.

(2) The Authority must—

(a) consider the suitability of the section 178 notice-giver and the financial
soundness of the acquisition in order to ensure the sound and prudent
management of the UK authorised person;

(b) have regard to the likely influence that the section 178 notice-giver will have
on the UK authorised person; and

(c) disregard the economic needs of the market.

(3) The Authority may only object to an acquisition—

(a) ifthere are reasonable grounds for doing so on the basis of the matters set out
in section 186; or

(b) if the information provided by the section 178 notice-giver is incomplete.

Editorial Information
X9  The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
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the continuity of historical versions of the existing provisions which are now brought under those new
headings.

X10186 Assessment criteria

The matters specified in section 185(3)(a) are—

(a) the reputation of the section 178 notice-giver;

(b) the reputation and experience of any person who will direct the business of
the UK authorised person as a result of the proposed acquisition;

(c) the financial soundness of the section 178 notice-giver, in particular in relation
to the type of business that the UK authorised person pursues or envisages
pursuing;

(d) whether the UK authorised person will be able to comply with its prudential
requirements (including the threshold conditions in relation to all of the
regulated activities for which it has or will have permission);

(e) if the UK authorised person is to become part of a group as a result of the
acquisition, whether that group has a structure which makes it possible to—

(i) exercise effective supervision;
(i1) exchange information among regulators; and
(iii) determine the allocation of responsibility among regulators; and

(f) whether there are reasonable grounds to suspect that in connection with the
proposed acquisition—

(i) money laundering or terrorist financing (within the meaning of
Article 1 of Directive 2005/60/EC of the European Parliament and of
the Council of 26th October 2005 on the prevention of the use of the
financial system for the purpose of money laundering and terrorist
financing) is being or has been committed or attempted; or

(ii) the risk of such activity could increase.

Editorial Information
X10 The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

X187 Approval with conditions
(1) The Authority may impose conditions on its approval of an acquisition.

(2) The Authority may only impose conditions where, if it did not impose those
conditions, it would propose to object to the acquisition.

(3) The Authority may not impose conditions requiring a particular level of holding to
be acquired.

(4) The Authority may vary or cancel the conditions.


http://www.legislation.gov.uk/european/directive/2005/0060
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Editorial Information
X11 The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

XI2188 Assessment: consultation with EC competent authorities

(1) The Authority must consult any appropriate home state regulator before making a
determination under section 185 and, in doing so, must comply with such requirements
as to consultation as may be prescribed.

(2) Where the Authority makes a determination under section 185, it must indicate any
views or reservations received from any home state regulator it consults in accordance
with subsection (1).

(3) The Authority must cooperate with any equivalent consultation by a host state
regulator in relation to a UK authorised person.

(4) In order to comply with an obligation under subsection (1) or (3), the Authority must
provide the regulator with—

(a) any relevant information that it requests; and
(b) any information that the Authority considers that it needs.

Editorial Information
X12 The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

X3189 Assessment: Procedure

(1) The Authority must act under section 185 within a period of 60 working days
beginning with the day on which the Authority acknowledges receipt of the section 178
notice (“the assessment period”).

(2) The assessment period may be interrupted, no more than once, in accordance with
section 190.

(3) The Authority must inform the section 178 notice-giver in writing of—
(a) the duration of the assessment period,
(b) its expiry date; and
(c) any change to the expiry date by virtue of section 190.

(4) The Authority must, within two working days of acting under section 185 (and in any
event no later than the expiry date of the assessment period)—

(a) notify the section 178 notice-giver that it has determined to approve the
acquisition unconditionally; or

(b) give a warning notice stating that it proposes to—
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(i) approve the acquisition subject to conditions; or
(i1) object to the acquisition.

(5) Where the Authority gives a warning notice stating that it proposes to approve the
acquisition subject to conditions—
(a) it must, in the warning notice, specify those conditions; and
(b) the conditions take effect as interim conditions.

(6) The Authority is treated as having approved the acquisition if, at the expiry of the
assessment period, it has neither—

(a) given notice under subsection (4); nor

(b) informed the section 178 notice-giver that the section 178 notice is
incomplete.

(7) If the Authority decides to approve an acquisition subject to conditions or to object to
an acquisition it must give the section 178 notice-giver a decision notice.

(8) Following receipt of a decision notice under this section, the section 178 notice-giver
may refer the Authority's decision to the Tribunal.

Editorial Information
X13 The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

X190 Requests for further information

(1) The Authority may, no later than the 50th working day of the assessment period, in
writing ask the section 178 notice-giver to provide any further information necessary
to complete its assessment.

(2) On the first occasion that the Authority asks for further information, the assessment
period is interrupted from the date of the request until the date the Authority receives
the requested information (“the interruption period”).

(3) But the interruption period may not exceed 20 working days, unless subsection (4)
applies.

(4) The interruption period may not exceed 30 working days if the notice-giver—
(a) is situated or regulated outside the European Community; or
(b) is not subject to supervision under—
(1) the UCITS directive;
(i) the insurance directives;
(iii) the markets in financial instruments directive;
(iv) the reinsurance directive; or
(v) the banking consolidation directive.

(5) The Authority may make further requests for information (but a further request does
not result in a further interruption of the assessment period).
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(6) The Authority must acknowledge in writing receipt of further information before the
end of the second working day following receipt.

Editorial Information
X14 The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

X191 Duration of approval

(1) Approval of an acquisition (whether granted unconditionally or subject to conditions)
is effective for such period as the Authority may specify in writing.

(2) Where the Authority has specified a period under subsection (1), it may extend the
period.

(3) Where the Authority has not specified a period, the approval is effective for one year
beginning with the date—

(a) ofthe notice given under section 189(4)(a) or (b)(i);

(b) on which the Authority is treated as having given approval under
section 189(6); or

(¢) of a decision on a reference to the Tribunal which results in the person
receiving approval.

Editorial Information
X15 The substitution of ss. 178-191G for ss. 178-191 on 21.3.2009 which involves the insertion of several
new headings in Pt. XII gives rise to a change in the structure of this legislation on SLD which breaks
the continuity of historical versions of the existing provisions which are now brought under those new
headings.

Enforcement procedures

191A  Objection by the Authority

(1) The Authority may object to a person's control over a UK authorised person in any
of the circumstances specified in subsection (2).

(2) The circumstances are that the Authority reasonably believes that—

(a) the person acquired or increased control without giving notice under
section 178(1) in circumstances where notice was required;

(b) the person is in breach of a condition imposed under section 187; or

(c) there are grounds for objecting to control on the basis of the matters in
section 186.

(3) The Authority—
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(a) must take into account whether influence exercised by the person is likely
to operate to the detriment of the sound and prudent management of the UK
authorised person; and

(b) may take into account whether the person has co-operated with any
information requests made or requirements imposed by the Authority.

(4) If the Authority proposes to object to a person's control over a UK authorised person,
it must give that person a warning notice.

(5) The Authority must consult any appropriate home state regulator before giving
a warning notice under this section and, in doing so, must comply with such
requirements as to consultation as may be prescribed.

(6) If the Authority decides to object to a person's control over a UK authorised person,
it must give that person a decision notice.

(7) A person to whom the Authority gives a decision notice under this section may refer
the matter to the Tribunal.

191B Restriction notices

(1) The Authority may give notice in writing (a “restriction notice”) to a person in the
following circumstances.

(2) The circumstances are that—

(a) the person has control over a UK authorised person by virtue of holding shares
or voting power; and

(b) in relation to the shares or voting power, the Authority has given the person
a warning notice or a decision notice under section 189 or 191A or a final
notice which confirms a decision notice given under section 189 or 191A.

(3) In a restriction notice, the Authority may direct that shares or voting power to which
the notice relates are, until further notice, subject to one or more of the following
restrictions—

(a) except by court order, an agreement to transfer or a transfer of any such shares
or voting power or, in the case of unissued shares, any agreement to transfer
or transfer of the right to be issued with them, is void;

(b) no voting power is to be exercisable;

(c) no further shares are to be issued in pursuance of any right of the holder of any
such shares or voting power or in pursuance of any offer made to their holder;

(d) except in a liquidation, no payment is to be made of any sums due from the
body corporate on any such shares, whether in respect of capital or otherwise.

(4) A restriction notice takes effect—
(a) immediately; or
(b) on such date as may be specified in the notice.

(5) A restriction notice does not extinguish rights which would be enjoyable but for the
notice.

(6) A copy of the restriction notice must be served on—
(a) the UK authorised person in question; and

(b) in the case of shares or voting power held in a parent undertaking of a UK
authorised person, the parent undertaking.



208 Financial Services and Markets Act 2000 (c. 8)
Part XII — Control Over Authorised Persons
Chapter Il — Competition Scrutiny
Document Generated: 2024-04-13
Status: Point in time view as at 01/10/2009. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Financial Services and Markets Act 2000 is up to date with all changes known to be in
force on or before 13 April 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(7) A person to whom the Authority gives a restriction notice may refer the matter to the
Tribunal.

191C Orders for sale of shares

(1) The court may, on the application of the Authority, order the sale of shares or the
disposition of voting power in the following circumstances.

(2) The circumstances are that—

(a) a person has control over a UK authorised person by virtue of holding the
shares or voting power; and

(b) the acquisition or continued holding of the shares or voting power by that
person is in contravention of a final notice which confirms a decision notice
given under section 189 or section 191A.

(3) Where the court orders the sale of shares or disposition of voting power it may—

(a) ifarestriction notice has been given in relation to the shares or voting power,
order that the restrictions cease to apply; and

(b) make any further order.

(4) Where the court makes an order under this section, it must take into account the level
of holding that the person would have been entitled to acquire, or to continue to hold,
without contravening the final notice.

(5) If shares are sold or voting power disposed of in pursuance of an order under this
section, any proceeds, less the costs of the sale or disposition, must be paid into court
for the benefit of the persons beneficially interested in them; and any such person may
apply to the court for payment of a whole or part of the proceeds.

(6) The jurisdiction conferred by this section may be exercised by the High Court and the
Court of Session.

Notice of reductions of control of UK authorised persons

191D  Obligation to notify the Authority: dispositions of control

(1) A person who decides to reduce or cease to have control over a UK authorised person
must give the Authority notice in writing before making the disposition.

(2) For the purposes of calculations relating to this section, the holding of shares or voting
power by a person (“A1”) includes any shares or voting power held by another (“A2”)
if A1l and A2 are acting in concert.

191E  Requirements for notices under section 191D

(1) A notice under section 191D must be in such form, include such information and be
accompanied by such documents as the Authority may reasonably require.

(2) The Authority must publish a list of its requirements as to the form, information and
accompanying documents for a notice under section 191D.

(3) The Authority may impose different requirements for different cases and may vary or
waive requirements in particular cases.
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Offences

191F Offences under this Part

(1) A person who fails to comply with an obligation to notify the Authority under
section 178(1) or 191D(1) is guilty of an offence.

(2) A person who gives notice to the Authority under section 178(1) and makes the
acquisition to which the notice relates before the expiry date of the assessment period
is guilty of an offence unless the Authority has approved the acquisition or given a
warning notice under section 189(4)(b)(i).

(3) A person who contravenes an interim condition in a warning notice given under
section 189(4)(b)(i) or a condition in a decision notice given under section 189(7) or a
final notice which confirms a decision notice under that section is guilty of an offence.

(4) A person who makes an acquisition in contravention of a warning notice given under
section 189(4)(b)(ii) or a decision notice given under section 189(7) or a final notice
which confirms a decision notice under that section is guilty of an offence.

(5) A person who makes an acquisition after the Authority's approval for the ac