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ADOPTION AND CHILDREN ACT 2002

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1 —Adoption

Chapter 1 - Introductory

Section 1: Considerations applying to the exercise of powers

22.

23.

24,

Section 1 is an overarching provision that will apply whenever a court or an adoption
agency (alocal authority or a registered adoption society) is coming to any decision
relating to the adoption of achild. Thisincludesany decision by the court about whether
or not to dispense with parental consent to adoption or to make acontact order in respect
of achild under section 26. In line with the commitment made by the Government in
the White Paper Adoption: a new approach it introduces into adoption law principles
aready in the Children Act 1989. Thiswas a central recommendation of the Review of
Adoption Law. The paramount consideration of the court or agency in any decision is
the child’ swelfare (subsection (2)). Thisbringsthe welfare test into line with that in the
Children Act 1989, with the important addition that the court or agency must consider
the child’s welfare throughout his life, in recognition of the lifelong implications of
adoption. The court or agency must also bear in mind that in general any delay islikely
to prejudice the child’ s welfare (subsection (3)).

A welfare checklist is set out in subsection (4) and must be applied by the court or
agency in determining the best interests of the child in any decision relating to adoption.
Thisis modelled on the equivalent provision in the Children Act 1989, but is tailored
to address the particular circumstances of adoption. It includes a requirement to have
regard to the child’ s ascertai nabl e wishes and feelings about the decision (having regard
to his age and understanding) and to his particular needs (for example, physica or
educational). It also obliges the court or agency to have regard to the relationship the
child haswith hisrelatives, the prospects of, and benefitsto, the child of thisrelationship
continuing, the ability of his relatives to provide the child with a secure home and
to meet his needs, and their views concerning the decision relating to the adoption
of the child. ‘Relative’ includes the child’s mother and father — see subsection (8).
Subsection (5) provides that in placing a child for adoption, the agency must give due
consideration to the child’s religious persuasion, racia origin, cultural and linguistic
background. Thisisin line with the duty placed on local authorities by section 22(5)
(c) of the Children Act 1989, when they take any decision about a ‘looked after’ child,
including where they should be placed.

In taking any decision relating to the adoption of a child the court or agency will have
to consider the whole range of powers available to it under the Act and the Children
Act 1989 and a court may only make an order where it considersthat it would be better
for the child than making no order (subsection (6)).
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Chapter 2—The Adoption Service

25.

Chapter 2 makes provision for the structure of the adoption service. Some of the
sections re-model provisions of the Adoption Act 1976. However, this Chapter aso
underpins some important areas of new policy dealing with adoption support services
(including financial support) and independent reviews of qualifying determinations (see
section 12). Registration of voluntary organisations which are adoption societies is to
be undertaken by the registration authority (the National Care Standards Commission
where the principal officeisin England and the National Assembly where the principal
office is in Wales) under Part 2 of the Care Standards Act 2000. Chapter 2 amends
the Care Standards Act 2000 to make provision for the registration of adoption
support agencies (see section 8) and to clarify the distribution of functions between
the registration authorities given that registered adoption societieswill be cross-border
bodies (see section 16).

Section 2: Basic definitions

26.

27.

Section 2 sets out some basic definitions, including the definition of an “adoption
society” and a “registered adoption society”, which must be a body corporate. An
adoption society is abody whose functions consist of or include making arrangements
for the adoption of children. They may also include the provision of adoption support
services. Subsection (1) provides that the services provided under section 3(1) are to
be known as “the Adoption Service” and that alocal authority or aregistered adoption
society may bereferred to asan “ adoption agency” . Section 13(3) of the Care Standards
Act 2000 provides for the registration authority to grant an application for registration
either unconditionally or subject to such conditionsasit thinksfit. A registered adoption
society istreated as registered in respect of any facility of the Adoption Service for the
purposes of the Act unlessit is a condition of its registration that it may not provide
that facility (subsection (3)). Subsection (8) states that the references in this Chapter
to adoption are to the adoption of persons wherever they may be habitually resident,
effected under the law of any country or territory.

Subsection (6) provides that adoption support services include counselling, advice and
information in relation to adoption. Regulations will set out what other services are
to fall within this definition. Subsection (7) provides that the Secretary of State must
exercise the power under section 2(6)(b) to make regulations so as to secure that local
authorities provide financial support.

Section 3: Maintenance of Adoption Service

28.

29.

Under section 3, each local authority must continue to provide within their area an
adoption service, designed to meet the needs of children who may be adopted, their
parents and guardians, persons wishing to adopt a child and adopted persons, their
parents, natural parents and former guardians. Facilities must include making and
participating in arrangements for the adoption of children and arrangements for the
provision of adoption support services. In addition to the duty to make arrangements
for the provision of adoption support services to the above categories of persons,
subsection (3)(a) places local authorities under a duty to make arrangements for the
provision of adoption support servicesto persons prescribed in regulations. Subsection
(3)(b) gives local authorities a power to make arrangements for the provision of
adoption support services to other persons.

Local authorities may meet their obligation to provide services by ensuring that they
are provided by aregistered adoption society or such other persons as may be specified
in regulations (subsection (4)). Subsection (5) provides that facilities of the adoption
service must be provided in conjunction with other local authority social services and
with registered adoption societies in the local authority’s own area, in a co-ordinated
manner.
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The provisionsin sections 2 and 3 will be used to give effect to the new framework for
adoption support services including financial support.

Section 4: Assessments etc. for adoption support services

31

32.

33.

35.

A local authority must, under section 4, carry out an assessment of the needs for
adoption support services of any of the persons mentioned in section 3(1) and any other
person of a prescribed description, at that person’ s request.

The assessment for adopted children and their adoptive parents will provide a
mechanism to assist them in accessing adoption support services. The assessment is
intended to provide a means of facilitating the provision of a planned and co-ordinated
support package, drawn from the range of support services to be set out in the new
national framework. The assessment will link with other local authority functions
and local education authority and health services, where the needs for such services
are identified, with the aim of identifying a co-ordinated package of support to help
adoptions succeed. Theright to request and receive an assessment will also apply to the
other persons mentioned in section 3(1), and in the regul ations made under section 4(1)
(b). The assessment for these personswill help them to access adoption support services
to meet their adoption-related needs. It is intended that the persons prescribed in the
regulations made under section 3(3)(a) will be included in the regulations made under
section 4(1)(b).

Regulations made under subsection (7)(a) may set out the circumstances in which the
categories of person prescribed in the regulations made under subsection (1)(b) are
to have a right to request and receive an assessment. The local authority may also
carry out an assessment of the needs of any other person for adoption support services
(subsection (2)). Local authorities may call upon the expertise of registered adoption
societies or persons prescribed in the regulations made under section 3(4)(b) to assist
them in carrying out an assessment (subsection (3)).

Under subsection (4), where a person’s needs for adoption support services are
identified in an assessment, thelocal authority must decide whether to provide adoption
support services to that person. Where a decision istaken to provide services, the local
authority will berequiredin prescribed circumstancesto prepare aplan for the provision
of services (subsection (5)). Itisintended that a plan will be required where a number
of different adoption support services are being provided, in order to co-ordinate the
provision of those services.

Subsections (6) and (7) provide a power to make provision in regulations about the
carrying out of assessments, including considerationsto betaken into account during the
assessment, preparing and reviewing plans, the provision of servicesin accordancewith
plans and reviewing the provision of adoption support services. These regulations will
underpin the delivery of the new framework for adoption support including financial
support. Regulations under subsection (7)(b) may set out the type of assessment which
isto be carried out for each of the categories of person mentioned in section 3(1) and
anyone else who receives an assessment for adoption support services. Regulations
under subsections (7)(f) and (g) may set out the circumstances in which adoption
support services may be provided subject to conditions and the consequences of failure
to comply with any such conditions. It is anticipated that regulations could, for
example, be used to enable local authorities to specify that financial support must
be spent on specified items or services and that sums given may be recouped where
they are not spent accordingly. This may be appropriate where a one-off grant is
being paid for a specific purpose, but is unlikely to be appropriate for a regular
adoption alowance. Regulations made under subsection (7)(h) may set out where the
responsibility for carrying out an assessment and the provision of any adoption support
servicesliesin caseswhereachildis placed with an adoptive family living in adifferent
local authority area, together with funding arrangements. Thisisintended to ensure that
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it is clear which local authority is to provide adoption support services where a child
is placed across local authority boundaries.

An assessment for adoption support under this provision may be carried out at
the same time as an assessment of that person’s needs under any other statutory
provision (subsection (8)). This provision clarifies that an assessment for adoption
support services may link with other assessments of an individual’s needs carried out
by the local authority. If at any time during the assessment it appears to the local
authority that the person may need NHS services or services which are provided by
the local education authority, the local authority must notify the Primary Care Trust
or local education authority (or Health Authority or Local Health Board in Wales)
(subsection (9)). Subsections (8) and (9) are intended to promote the joined up
provision of public services in support of adoption. The Primary Care Trust or local
education authority (or Health Authority or Local Health Board in Wales) will be best
placed to determine whether to provide services in each individua case, in line with
their obligations in existing legislation. The Government intends to issue guidance
and directions to Primary Care Trusts and local education authorities that they must
inform the local authority where they decide to provide services as a result of such a
notification, thereby giving the local authority an overview of the package of services
being provided to an individual.

Subsections (10) and (11) impose a duty upon local authorities to co-operate in the
exerciseof functionsunder section 4if it isconsi stent with the exercise of their functions
more generaly.

Section 5: Local authority plans for adoption services

38.

39.

Section 5 imposes a duty upon local authorities to prepare and publish a plan for
the provision of adoption services in their area. Under subsection (2) the plan must
contain information of a description prescribed in regulations. Subsection (5) enables
the appropriate Minister to direct the form and manner in which, and the time at which,
the plan is to be published by a local authority. The appropriate Minister may also
direct who the local authority isto consult in drawing up the plan. A direction may be
given by the appropriate Minister under subsection (4)(a) that the plan beincludedin a
document specified in the direction, for example a more general plan for the provision
of services relating to children within the local authority’s area. The intention is asfar
as possible to incorporate the adoption plan within existing planning mechanisms for
children’ s services, but the provisions provide flexibility to allow for the preparation of
separate plans should they be required. There is a power to make regulations relating
to the review, modification and substitution of plans (subsection (3)).

A direction given by the appropriate Minister may modify the requirements in the
regulations concerning the information to be included in the plan (subsection (4)
(b)). Such directions may be given to a particular local authority or to a class of
local authorities. It is envisaged that these powers might, for example, be used to
facilitate the production of atailored plan where authorities are working in consortia
arrangements. Directions other than those given under subsection (4)(b) may be given
toaparticular local authority, aclassof local authoritiesor tolocal authoritiesgenerally.

Section 6: Arrangements on cancellation of registration

40.

Section 6 empowers the appropriate Minister, where an adoption society has ceased to
be registered under Part 2 of the Care Standards Act 2000, to direct that society to make
appropriate arrangements for the transfer of its functions relating to children.

Section 7: Inactive or defunct adoption societies etc.

41.

Section 7 empowers the appropriate Minister to direct the relevant local authority
to take action, where a registered adoption society is inactive or defunct or has
ceased to be registered under Part 2 of the Care Standards Act 2000, and it has not
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made such arrangements for the transfer of its functions relating to children as are
required. It also enables the appropriate Minister to charge the society for the expenses
necessarily incurred by him or on hisbehalf asaresult of itsfailureto make appropriate
arrangements.

Section 8: Adoption support agencies

42.

43.

Section 8 amends the Care Standards Act 2000 to make new provision for the
registration of adoption support agencies by the registration authority (the National
Care Standards Commission in England and the National Assembly in Wales) under
Part 2 of that Act. The purpose of these new provisions is to allow agencies other
than adoption agencies to provide support services in connection with adoption (for
example, specialist birth records counselling, and other servicesto be set out in the new
national framework for adoption support services) while ensuring that organisations
operating in this sector are properly regulated. An adoption support agency may be
voluntary or profit-making, and both organisations and sole practitioners providing
adoption support services will be required to apply for registration as an adoption
support agency. Registration will ensure that adoption support services are provided to
an appropriately high standard by staff with the necessary training and expertise.

Registered adoption support agencies will be able to provide birth records counselling
under paragraph 2(1)(b) of Schedule 2. Thiswill deliver the White Paper commitment to
enabl e bodies other than approved voluntary adoption agenciesto provide birth records
counselling. It is aso the intention that adoption support agencies will have arole in
counselling in respect of the disclosure of information from adoption agency records
(seein particular section 63) and in respect of adoptions which took place before the
Actisimplemented arolein facilitating contact between adopted adults and adult birth
relatives (see section 98). Carrying on or managing an adoption support agency without
being registered will be an offence under section 11 of the Care Standards Act 2000.

The providers of adoption support services listed in subsection (2) are not included in
the definition of an adoption support agency. These providers are not to be registered
under Part 2 of the Care Standards Act 2000 asthey are already regulated through other
means. Subsection (2)(f) provides a power to make regulations to add to thislist.

Section 9: General power to regulate adoption etc. agencies

45.

Section 9 enables regulations to be made in respect of local authorities, voluntary
adoption agencies and adoption support agencies. Subsection (1) provides a general
power to make regulations for any purpose relating to the exercise by local authorities,
voluntary adoption agencies and adoption support agencies of their functionsin relation
to adoption. Subsection (2) provides that the power to make regul ations under section 9
isnot limited by the specific powersin sections 10 to 12, 45, 54 and 56 to 65 and 98,
nor by any other powers exercisable in respect of local authorities, voluntary adoption
agencies or adoption support agencies. Subsection (3) enables regulations to be made
under this provision to provide that a person who breaches those regulations commits
an offence and isliable on summary conviction (prpsecuted in the magistrates’ court) to
afine not exceeding level 5 on the standard scale ™. Subsection (4) defines “voluntary
adoption agency” for the purpose of sections 9 and 10.

Section 10: Management etc. of agencies

46.

Section 10 amplifies the general regulation-making power in section 9 in relation to the
management and general operation of adoption agencies and adoption support agencies.
Subsection (1) provides for regulations to be made in respect of local authorities,
voluntary adoption agencies and adoption support agencies to ensure that they are

There are five levels to the standard scale for fines, as defined in section 75 of the Criminal Justice Act 1982. A court may
impose a fine up to the maximum for the prescribed level. Currently the levels are: level 1 = £200; level 2 = £500; level 3
= £1,000; level 4 = £2,500 and level 5 = £5,000.
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suitably managed and staffed, that their premises are fit for the purpose and that
adequate arrangements are made for the keeping of information.

Subsection (2) providesthat regul ations may be made under subsection (1) prohibiting a
person’ s appointment to a prescribed post at an adoption agency or an adoption support
agency unlessthey are on aregister of social care workers maintained under section 58
of the Care Standards Act 2000.

The powers in subsection (3) apply only to voluntary adoption agencies and adoption
support agencies. Inthe caseof local authorities such powersare either inappropriate or
unnecessary because any child placed, or authorised to be placed, for adoption by alocal
authority is to be treated as alooked after child. Regulations may be made to ensure
that voluntary adoption agencies are managed, and that adoption support agencies are
carried on, by persons who are fit to do so, and for the health and welfare of children
placed by voluntary adoption agencies (for exampl e children waiting to be adopted who
are placed with private foster parents) to be adequately protected. Subsection (3) also
provides that regulations may be made imposing requirements regarding the financial
position of the agency and the appointment of a manager.

Subsection (4) sets out that regulations may be made concerning the conduct of
voluntary adoption agencies and adoption support agencies, including the provision
of facilities and services, the keeping of accounts, notification of events occurring in
the agency’s premises, changes in the person managing the agency and changesin its
ownership, arrangements for running the agency during periods when the manager is
absent, and arrangements for dealing with complaints.

Section 11: Fees

50.

51.

52.

53.

Section 11 amplifies the powers in section 9 in relation to the charging and payment
of fees. Subsection (1) enables the appropriate Minister to make regulations providing
for the fees which may be charged by adoption agencies for the provision of services
to those providing facilities as part of the Adoption Service (including the Adoption
Services in Scotland and Northern Ireland), and for the fees to be paid by adoption
agencies to those providing services on their behalf or assisting in providing those
services. This power could, for example, be used to make regulations to underpin or
make changes to the “inter-agency fee” (a payment currently made by an adoption
agency to another adoption agency which has recruited an adoptive family on its
behalf). The power could also be used to make regulations to enable payments to
persons assisting in the assessment of adopters, such as members of adoption panels.

Subsection (2) enables the appropriate Minister to make regulations prescribing the
feeswhich may be charged by local authoritiesin respect of prescribed facilities of the
Adoption Service, provided that the conditionsin subsection (3) are met. The conditions
arethat thefacilitiesmust be provided in connection with the adoption of achild brought
into the United Kingdom for the purpose of adopting the child, or in connection with a
Convention adoption, an overseas adoption or an adoption effected under the law of a
country or territory outside the British Islands (subsection (3)).

Itisintended that any charges provided for by these regulationswill contribute towards
thelocal authority’ scostsin providing information, preparing and assessing prospective
adopters, obtaining medical reportsand police checks and preparing post-placement and
post-adoption reports in respect of intercountry adoption cases. They will not include
any element of profit.

Subsection (4) enables regulations to prescribe the fees which may be charged by local
authorities in respect of the provision of counselling provided in connection with the
disclosure of information in relation to aperson’ s adoption. This meansthat regulations
may enable local authorities as well as voluntary adoption agencies to charge fees for
the provision of such counselling services. It also provides for those fees, charged by
local authoritiesor voluntary adoption agencies, to beregulated. Itisintended to provide


http://www.legislation.gov.uk/id/ukpga/2002/38/section/10/2
http://www.legislation.gov.uk/id/ukpga/2002/38/section/10/1
http://www.legislation.gov.uk/id/ukpga/2002/38/section/10/3
http://www.legislation.gov.uk/id/ukpga/2002/38/section/10/4
http://www.legislation.gov.uk/id/ukpga/2002/38/section/11
http://www.legislation.gov.uk/id/ukpga/2002/38/section/11
http://www.legislation.gov.uk/id/ukpga/2002/38/section/9
http://www.legislation.gov.uk/id/ukpga/2002/38/section/11/1
http://www.legislation.gov.uk/id/ukpga/2002/38/section/11/2
http://www.legislation.gov.uk/id/ukpga/2002/38/section/11/3
http://www.legislation.gov.uk/id/ukpga/2002/38/section/11/3
http://www.legislation.gov.uk/id/ukpga/2002/38/section/11/4

54.

These notes refer to the Adoption and Children Act 2002
(c.38) which received Royal Assent on 7th November 2002

for the adoption agency to be able to charge a fee to any person, other than an adopted
person, who is receiving counselling in connection with the disclosure of information
about an adoption made before the Act is implemented. The fee may only be for the
reasonable costs incurred by the adoption agency for the provision of the counselling.

The types of fees which may be prescribed are set out in section 144(2).

Section 12: Independent review of determinations

55.

56.

57.

58.

Section 12 provides for the establishment of a review procedure in respect of
qualifying determinations made by adoption agencies. A person in respect of whom a
determination specified in regulations has been made may apply to a panel established
by the appropriate Minister for areview of the relevant determination. It isintended to
use this provision to give effect to the White Paper commitment to provide prospective
adopterswith aright to request areferral to apanel run by an independent organisation,
where an adoption agency indicates that it is minded to turn down their application to
adopt.

It is also intended that the independent review mechanism will review qualifying
determinations made by adoption agencies concerning the disclosure of protected
information (defined in section 57) held by the agency where, under the Act, the agency
have discretion as to whether to disclose such information.

Regulations may be made under subsection (3) dealing with the duties and powers of
a panel (including the power to request a contribution towards the cost of a review
from the adoption agency which made the original determination), administration and
procedures, appointment of panel members, payment of expenses, the dutiesof adoption
agencies in connection with reviews and the monitoring of reviews.

Subsection (4) enables the appropriate Minister to delegate functionsin relation to the
panel to an organisation to perform on hisbehalf. “ Organisation” isdefined asincluding
a public body and a private or voluntary organisation. Subsection (6) enables the
appropriate Minister to make paymentsto such an organisation and under subsection (5)
the organisation must perform its functions in accordance with any general or special
directions which the appropriate Minister may give.

Section 13: Information concerning adoption

59.

Section 13 requires adoption agencies and courts to give the appropriate Minister
statistical or other general information relating to adoption as may be required.
Information must be provided at the time and in the form directed by the appropriate
Minister. Subsection (5) empowers the appropriate Minister to publish abstracts of the
particulars sent to him.

Section 14: Default power of appropriate Minister

60.

Section 14 provides default powers to the appropriate Minister. These powers are
exercisable where alocal authority have failed, without reasonable excuse, to comply
with any of the dutiesimposed by or under the Act or by or under section 1 or 2(4) of
the Adoption (Intercountry Aspects) Act 1999. The appropriate Minister may make an
order containing directions to ensure that the duty is complied with within the period
specified in the order. Any directions issued are enforceable by a mandatory order.

Section 15: Inspection of premises etc.

61.

Section 15 provides for a person authorised by the appropriate Minister to inspect any
premises where a child is living who has been placed by an adoption agency or in
respect of whom a notice of intention to adopt has been given under section 44. An
officer of alocal authority may only be so authorised with the consent of the authority
(subsection (4)). Subsection (5) enables aperson carrying out an inspection of premises


http://www.legislation.gov.uk/id/ukpga/2002/38/section/144/2
http://www.legislation.gov.uk/id/ukpga/2002/38/section/12
http://www.legislation.gov.uk/id/ukpga/2002/38/section/12
http://www.legislation.gov.uk/id/ukpga/2002/38/section/57
http://www.legislation.gov.uk/id/ukpga/2002/38/section/12/3
http://www.legislation.gov.uk/id/ukpga/2002/38/section/12/4
http://www.legislation.gov.uk/id/ukpga/2002/38/section/12/6
http://www.legislation.gov.uk/id/ukpga/2002/38/section/12/5
http://www.legislation.gov.uk/id/ukpga/2002/38/section/13
http://www.legislation.gov.uk/id/ukpga/2002/38/section/13
http://www.legislation.gov.uk/id/ukpga/2002/38/section/13/5
http://www.legislation.gov.uk/id/ukpga/2002/38/section/14
http://www.legislation.gov.uk/id/ukpga/2002/38/section/14
http://www.legislation.gov.uk/id/ukpga/2002/38/section/15
http://www.legislation.gov.uk/id/ukpga/2002/38/section/15
http://www.legislation.gov.uk/id/ukpga/2002/38/section/44
http://www.legislation.gov.uk/id/ukpga/2002/38/section/15/4
http://www.legislation.gov.uk/id/ukpga/2002/38/section/15/5

62.

These notes refer to the Adoption and Children Act 2002
(c.38) which received Royal Assent on 7th November 2002

under subsection (1) to visit the child there and examine the state of the premises and
the treatment of the child. Subsection (2) enables the appropriate Minister to require
an adoption agency to give him information and access to records (in whatever form)
relating to the discharge of its functionsin relation to adoption. Subsection (6) provides
for the inspection of any computer being used in connection with an adoption agency’s
records.

Subsection (7) gives any person authorised to carry out an inspection under this section
aright of entry to premises at any reasonable time and a right to request reasonable
assistance. He must, if required, produce documentation showing his authority to carry
out the inspection (subsection (8)). Obstructing a person authorised to inspect premises
or records is an offence, punishable on summary conviction by afine up to level 3 on
the standard scale (see subsection (9)).

Section 16: Distribution of functionsin relation to registered adoption societies

63.

65.

66.

67.

68.

Section 16 inserts a new section 36A into Part 2 of the Care Standards Act 2000.
The new section 36A makes provision for the distribution of functions in relation to
registered adoption societies. Paragraph 106 of Schedule 3 disapplies the requirement
for separate branch registration in relation to registered adoption societies and branches
of registered adoption societies will not therefore need to be separately registered.

The functions covered by section 36A are functions relating to voluntary adoption
agencies conferred on the registration authority by or under Part 2 of the Care Standards
Act 2000 (for exampl e the registration and inspection functions) or under Chapter 2 of
Part 1 of the Act (for example the function of the registration authority to receive afee
on notification of a change of ownership)(subsection (1)).

Subsections (2) to (5) have effect unless regulations made under subsection (6) make
different provision. Subsection (2) provides that the functions of the registration
authority are to be exercisable according to where the principal office of an agency is
situated. If it isin England the registration authority is the National Care Standards
Commission and the voluntary adoption agency will register with the Commission and
if it isin Wales, the registration authority is the National Assembly for Wales and the
voluntary adoption agency will register with the Assembly.

Under the Care Standards Act 2000 the registration of an agency may be subject
to conditions. Subsection (3) provides that in so far as the functions relate to
the imposition, variation or removal of conditions of registration they may only
be exercised after consultation with the Assembly or, as the case may be, the
Commission. However, if an agency has abranch in Wales, then the Commission must
obtain the agreement of the Assembly to theimposition etc. of conditionsand viceversa
(subsection (4)).

Subsection (5) providesthat thefunctionsin relation to inspection are exercisable where
the premises arein England by the Commission and where the premisesarein Wales by
the Assembly. Thiswill enable the Commission to inspect branches of agencieswhich
operate in England but are registered with the Assembly, and vice versa.

Subsection (6) enables the Secretary of State and the Assembly to make regulations
jointly to provide for any function to which the section applies to be exercisable by the
Commission instead of the Assembly or by the Assembly instead of the Commission.
Regulations may also provide for the registration authorities to exercise a function
concurrently or jointly or to require the agreement of, or consultation with, the other.

Section 17: Inquiries

69.

Section 17 provides that the appropriate Minister may cause an inquiry to be held into
any matter connected with the functions of an adoption agency. Subsection (2) enables
him to direct, before the inquiry begins, that it is to be held in private. In the absence
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of adirection from the appropriate Minister, the person holding the inquiry may decide
whether to hold it, or any part of it, in private. The provisions in section 250(2) to (5)
of the Local Government Act 1972 are to apply. This section follows the model of
section 81 of the Children Act 1989, which also provides for inquiries.

Chapter 3 - Placement for Adoption and Adoption Orders

70.

71.

72.

Sections 18 to 29 introduce new provisions for the placement of children for
adoption. An adoption agency may (except in the case of a child who is less than
6 weeks old — see paragraph 74) only place a child for adoption with the consent of
the parent or guardian (referred to in these notes as the ‘parent’) under section 19 or
under an order made by the court authorising alocal authority to place a child with any
prospective adopters chosen by them (“ aplacement order” - see section 21). Provisionis
made for who isto have parental responsibility for the child and the other consequences
of placement with consent and placement orders.

The intention is to ensure key decisions are taken earlier in the adoption process than
at present, with court involvement where necessary. Thisisintended to provide greater
certainty and stability for children by dealing with consent to placement for adoption
before they have been placed (at present this issue is often not addressed until the
final adoption order hearing); to minimisethe uncertainty for prospective adopters, who
under the current system possibly face a contested court hearing at the adoption order
stage; and to reduce the extent to which birth families are faced with a‘fait accompli’ at
the final adoption hearing (as they may be under the current system, where their child
has not been freed for adoption but has been placed with an adoptive family for some
time before the application for an adoption order is made).

A flowchart summarising the placement processis attached at Annex A.

Section 18: Placement for adoption by agencies

73.

74.

75.

76.

Section 18(1) provides that an adoption agency (except in the case of a child who is
less than 6 weeks old) may only place a child for adoption with prospective adopters
where the parent of the child has consented to the placement or, in the case of alocal
authority, where it has obtained a placement order. Subsection (2) provides that an
adoption agency may not place a child for adoption with prospective adopters unless
the agency is satisfied that the child ought to be placed for adoption. Where achild is
placed or authorised to be placed for adoption by alocal authority, the child isalooked
after child for the purposes of the Children Act 1989 (subsection (3)).

An adoption agency may place achild who islessthan 6 weeksold (“baby placement™)
for adoption with the voluntary agreement of the parent or guardian. Regulations made
under section 9 will set out the process for obtaining this agreement. Subsection (3)
appliesto such achild. When the child reachesthe age of 6 weeks and adoption remains
the plan, the agency should obtain the consent of the parent or a placement order.

Under subsection (5) placement has been given an extended meaning under the Act
covering both placing a child with prospective adopters and, where the child is already
placed with peoplefor other purposes (for example with foster carers), leaving the child
with them as approved prospective adopters. It will be open to local authority foster
parents to seek formal approval from the local authority as prospective adopters in
respect of achild being fostered by them. |f they are approved as prospective adopters
and the agency leave the child with them as prospective adopters, the placement will
be an agency placement and there will be no need for them to give formal notice under
section 44. If the agency does not approve them as prospective adopters, local authority
foster carers can independently give notice of intention to apply to adopt the child asa
non-agency case, providing the condition in section 42(4) is met.

Under subsection (6) references in Chapter 3 to an agency being, or not being,
authorised to place a child for adoption are to the agency being or not being authorised
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to do so under section 19 or a placement order. This means that where a child who is
less than 6 weeks old is placed for adoption section 25, for example, will not apply.

Section 19: Placing children with parental consent

7.

78.

Section 19 makes provision for placing children with parental consent. It allows an
adoption agency to place achild for adoption whereit is satisfied each parent has given
consent to placement and that consent has not been withdrawn. Placement with consent
may be with prospective adopters identified in the consent or with any prospective
adopters who may be chosen by the agency (subsection (1)). Consent to placement
with prospective adopters identified in the consent may be combined with consent to
the child being subsequently placed for adoption with any prospective adopters who
may be chosen by the agency (subsection (2)). Consent can be withdrawn at any point
before an application for the adoption order is made.

Subsection (3) provides that where an application has been made as aresult of which a
care order under the Children Act 1989 may be made and that application is pending, the
provisions relating to placement of children with parental consent do not apply. Where
alocal authority issatisfied such achild should be adopted it must apply for aplacement
order under section 22(2). Where achild is placed for adoption with consent and a care
order or aplacement order is subsequently madein respect of the child, the authority to
placefor adoption provided asaresult of theearlier section 19 consent no longer applies.
Where a child is placed for adoption with consent and a special guardianship order is
subsequently madein respect of the child, the authority to place no longer appliesunless
the special guardian consents, as their consent is required under section 19(1). Where
a child is placed with prospective adopters and consent is then withdrawn the child
continuesto betreated as placed for adoption until the child isreturned to the parents or
any placement order application is determined (subsection (4)). Section 19 is subject to
the provisionsin section 52 relating to what is meant by consent. Consent must be given
in a prescribed form and to ensure it is properly given in full understanding of what it
involvesit isintended that it will be witnessed by an officer of the Children and Family
Court Advisory and Support Service, provided for by rules made under section 102.

Section 20: Advance consent to adoption

79.

80.

Section 20 enables a parent who consents to his child being placed for adoption by an
adoption agency to give consent at the same time to the making of a future adoption
order (‘advance consent’). As with placement with consent, advance consent may be
to adoption by prospective adopters identified in the consent or by any prospective
adopters who may be chosen by the agency. Subsection (3) provides that consent may
be withdrawn. It must be withdrawn by natice in writing to the agency or in the form
prescribed (see section 52(8)). Subsection (4) enables a parent who gives advance
consent to adoption to give notice to the agency that he does not wish to be informed
when an application for an adoption order is made, and to withdraw any such natice.
Thisprovision allowsaparent who wishesto relinquish their child for adoption to do so,
and to provide that they need have no further involvement in the adoption proceedings.

Subsection (6) providesthat thissectionissubject to the provisionsin section 52 rel ating
to what is meant by consent.

Section 21: Placement orders

81.

Section 21 defines a placement order. It is an order made by the court authorising a
local authority to place a child for adoption with any prospective adopters who may
be chosen by the authority (subsection (1)). Only local authorities are able to apply
for placement orders. Subsection (2) provides that the court may not make a placement
order unlessthe child isalready subject to acare order or it hasthe power to makeacare
order under section 31(2) of the Children Act 1989. In order to be able to make a care
order (and therefore a placement order) the court must first be satisfied that the child
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concerned is suffering, or likely to suffer, significant harm, and that thisis attributable
tothe care giventothechild, or likely to be given to him if the order were not made, not
being what it would be reasonabl e to expect a parent to give him, or the child is beyond
parental control. The only exception to thisiswhere the child has no parent or guardian.
In these cases the Children Act 1989 ‘significant harm’ threshold in section 31(2) does
not apply. Thisisto alow local authorities to place orphaned children for adoption.

Linking the making of placement orders to these provisions in the Children Act 1989
isintended to deliver on the Government’ s undertaking to align adoption law with the
Children Act 1989. The same threshold for compulsory intervention in family life is
to apply where a local authority seeks authority to place a child for adoption without
parental consent as applieswhere an authority seeksto takeachildinto care under acare
order. In placement order cases, where the court is satisfied that the * significant harm’
threshold is met, it will then consider whether a placement order should be made. The
section 1 provisionswill apply: the child’ swelfare will be the paramount consideration,
the court will apply the welfare checklist set out in section 1(4), the court will have
to consider its full range of powers, and will only make the order if it is better for the
child than not to do so.

Subsection (3) providesthat the court may only make a placement order if itissatisfied
that the parent has consented to the child being placed for adoption with any prospective
adopters who may be chosen by the agency and has not withdrawn that consent or that
the parent’ s consent should be dispensed with. The groundsfor dispensing with consent
areset out in section 52(1). A placement order will continuein force until it isrevoked,
an adoption order is made in respect of the child or the child marries or reaches 18
(subsection (4)).

Section 22: Applicationsfor placement orders

84.

85.

86.

87.

Section 22 sets out when a local authority must apply for a placement order. An
authority must apply for a placement order when the child is placed for adoption or is
accommodated by alocal authority, they are satisfied that the child ought to be placed
for adoption, the parent does not consent to placement for adoption and either the child
has no parent or guardian or the authority consider the threshold criteriain section 31(2)
of the Children Act 1989 are met (subsection (1)). Thismight occur for example where
the parent has withdrawn consent to placement for adoption but the authority remains
of the view the child should be adopted.

Where an application is pending on which a care order under the Children Act 1989
might be made, or the child is subject to a care order but the parent does not consent
to the placement of a child for adoption, and the local authority are satisfied that the
child should be placed for adoption, they must apply to the court for a placement order
(subsection (2)). If the child is subject to a care order and the parent or guardian is
prepared to consent to the placement of the child for adoption, the authority have a
discretion asto whether to apply for a placement order (subsection (3)). Alternatively,
they could decide to place the child with parental consent under section 19.

Subsection (4) provides that where an application for a placement order is pending,
the child is a looked after child for the purposes of the Children Act 1989 until the
application is determined. If a placement order is made the child continues to count
as looked after by virtue of section 18(3). Subsection (6) enables the court where the
application for a placement order is pending and no interim care order has been made
to give directions for the child to undergo medical, psychiatric or other assessment.

The application for a placement order isto be made by the appropriate local authority
as defined in subsection (7).
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Section 23: Varying placement orders

88.

Section 23 providesthat the court can vary a placement order to substitute another local
authority for the authority authorised to place the child for adoption but the application
has to be made by both authorities.

Section 24: Revoking placement orders

89.

90.

Section 24 makes provision for the revocation of placement orders. A local authority
or the child (or a person acting on behalf of the child) may apply to revoke a placement
order at any time. Any other person, for example the parent, may apply for the
revocation of a placement order with the leave of the court if the child is not yet placed
for adoption by the authority. Leave cannot be given by the court unlessit is satisfied
that there has been a change in circumstances since the order was made.

Subsection (4) provides that a court may discharge a placement order if, at the final
adoption order hearing, it decides not to make an adoption order in respect of the child.
It may be that the court decides not to make the adoption order because it considers
that the child should not be placed for adoption, in which case it may discharge the
placement order. Alternatively, if the court considersthat the child should still be placed
for adoption with a view to being adopted at a future date, it may decide that the
placement order shall continue.

Section 25: Parental responsibility

91.

92.

Section 25 makes provision for who isto have parental responsibility where an agency
is authorised to place achild for adoption under section 19 or where a placement order
isin force. Parental responsibility for the child is given to the agency (subsection (2))
and whilethe child is placed with prospective adopters, parental responsibility is given
to them (subsection (3)). The child's parents retain parental responsibility throughout
the process, up to the point at which any adoption order is made.

Undersubsection (4) it is for the agency to determine the extent to which the parental
responsibility of any parent or guardian or of prospective adoptersisto be restricted.

Section 26: Contact

93.

94,

Sections 26 and 27 make provision for applications for contact in respect of children
placed for adoption and where an adoption agency is authorised to place a child for
adoption under section 19 or under a placement order. Subsection (1) provides that
where an adoption agency is authorised to place a child for adoption, or a child is
placed for adoption who is less than 6 weeks old, any contact order under section 8
of the Children Act 1989 or an order under section 34 of that Act (parental contact
with children in care) ceases to have effect. The arrangements set out in previous
contact ordersmay no longer be appropriate. The objective should beto agree whatever
new arrangements for contact are appropriate given the adoptive placement. However,
should agreement not be possible, an application may be made to the court for an order
for contact. The application may be made by the child or the agency or the parent or
other persons who are identified in subsection (3). On an application the court may
make an order requiring the person with whom the child lives or isto live to alow the
child to visit or stay with the person named in the order or for that person and the child
otherwise to have contact with each other.

Subsection (5) provides that section 26 does not prevent an application for a contact
order under section 8 of the Children Act 1989 being made where the application is to
be heard together with an application for an adoption order. Thismeansthat at thefinal
adoption order hearing the court may make acontact order under section 8, ensuring that
the court can make whatever arrangements may be appropriate for contact following
the making of the final adoption order. This replicates the position under the current
legislative framework.
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Section 27: Contact: supplementary

95.

96.

Section 27 makes supplemental provision in relation to contact. There may be cases
where it is inappropriate for contact to take place even though provided for under an
order. Subsection (2) enables the agency to refuse contact for aperiod of not more than
7 days if it is satisfied that it is appropriate to do so in order to safeguard the child's
welfare. Regulations may set out the circumstances in which the terms of any order
made under section 26 may be departed from.

Subsection (4) imposes a duty on the court when making a placement order or afinal
adoption order to consider the arrangements the agency has made or proposes to make
in relation to contact and under subsection (5) the court may impose any conditions on
acontact order made under section 26 as it thinksfit.

Sections 28 and 29: Further consequences of placement and placement orders

97.

98.

99.

100.

101.

Sections 28 and 29 make further provision asto the consequences of placement. Where
achild is placed for adoption, or an adoption agency is authorised to place a child for
adoption under section 19, a parent cannot apply for a residence order (section 28(1)
(a@)), unless an application for a final adoption order has been made and the parents
have obtained the leave of the court to oppose the making of the adoption order under
section 47(3) or (5). Thisisto allow competing applications for residence orders from
parents at contested final adoption order hearings. Where achildis placed for adoption,
or an adoption agency is authorised to place a child for adoption under section 19 and
an application has been made for an adoption order, a guardian of the child may not
apply for a special guardianship order unless he has obtained the leave of the court
under section 47(3) or (5) (section 28(1)(b)).

If an agency is authorised to place a child for adoption (whether or not the child is
placed) a person cannot cause the child to be known by a new surname or remove him
from the United Kingdom except with the leave of the court or if each parent gives
written consent. Prospective adopters with whom achild is placed cannot call the child
by adifferent surname unless these conditions are satisfied. Prospective adopters may
take him out of the United Kingdom on holiday for up to amonth (section 28(2) to (4)).

Section 29 makes further provision in relation to placement orders. Where a placement
order is made in respect of a child and either the child is subject to a care order or the
court makes a care order in the same proceedings, the care order is suspended during
the period when the placement order isin force. On the making of a placement order,
any order mentioned in section 8(1) of the Children Act 1989 (for example, residence
orders) and any supervision order ceaseto haveeffect. Furthermore, whereaplacement
order isin force a prohibited steps order, a specific issue order, aresidence order and a
supervision order cannot be made in respect of that child.

Subsection (5) providesthat where aplacement order isin force no specia guardianship
order may be made in respect of the child. However, once an application for a final
adoption order hasbeen madein respect of the child, aperson entitled to do so may make
a competing application for a special guardianship order with the leave of the court.

Subsection (4) provides that where a placement order is in force and an application
for afinal adoption order has been made a parent or guardian may make a competing
application for a residence order providing they have the leave of the court to oppose
the making of the final adoption order under section 47(3) or (5). Once an application
for afinal adoption order has been made anyone else who is entitled to do so may make
a competing application for aresidence order, with the leave of the court.

Removal provisions

102.

Sections 30 to 35 make provision in relation to the removal of children who are or may
be placed for adoption by adoption agencies, to ensure that they are only removed from
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placements by authorised people in the appropriate manner. Sections 30 to 35 apply
whether or not the child in question isin England or Wales.

Section 30: General prohibitions on removal

103.

104.

105.

106.

107.

Section 30 imposes general restrictions on removal. Section 30 is subject to sections 31,
32 and 33. Under subsection (1)(a) where a child is placed with prospective adopters
under section 19 it is an offence for a person other than the agency to remove the child
from that placement (subsections (1) and (8)). Under subsection (1)(b) where achildis
placed for adoption and either islessthan 6 weeks old or the agency has at no time been
authorised to place the child for adoption, the same offence applies. This ensures that
where a child is placed with the mother’s consent while under 6 weeks of age but the
agency is later unable to secure the mother’ s consent under section 19 the restrictions
on removal would continue to apply to the placement.

Subsection (1) applies even if the parent has withdrawn his consent to placement.
However, under section 31lwhere a parent withdraws his consent to placement the
agency must return the child within 7 days if the child has not yet been placed for
adoption under section 19 with prospective adopters or the child is placed and either the
child isless than 6 weeks old or the agency has at no time been authorised to place the
child for adoption. Under section 32 where aparent withdraws his consent to placement
the prospective adopter must return the child to the agency within 14 days if the child
has been placed under section 19 with prospective adopters, unless an application isor
has been made for a placement order. If no application for a placement order has been
made within seven or 14 days the agency must return the child to the parent, unlessthe
child is subject to a care order.

If achild is accommodated by alocal authority and they have applied for a placement
order and the application has not been disposed of, the child may not be removed from
the accommodation pending the determination of that application without the leave of
the court (section 30(2) and (8)). Where an agency is authorised to place a child for
adoption but the child is not yet placed and is being provided with accommodation by
an agency in, for example, afoster placement or achildren’ shome, it isan offencefor a
person other than the agency to remove the child from that accommodation (subsections
(3) and (8)). Subsection (3) appliesif the parent haswithdrawn hisconsent to placement.

The general prohibitions on removal set out in this section are subject to the specific
provisions made in sections 31 to 33 (subsection (4)). But the provisions in sections
30 to 33 covering prohibition on removal do not prevent the removal of a child who
is arrested, or removal as a result of the exercise by alocal authority or other person
of apower conferred by any enactment (excluding the right under section 20(8) of the
Children Act 1989 of a person who has parental responsibility for a child to remove a
child voluntarily accommodated by alocal authority (subsections (6) and (7)). Sections
31 to 33 do not apply if the child is subject to a care order (subsection (4)).

Subsection (8) providesthat a person who removesthe child in breach of subsection (1),
(2) or (3) isliable on summary conviction to aterm of imprisonment not exceeding 3
months or afine not exceeding level 5 on the standard scale, or both.

Section 31: Recovery by parent etc. where child not placed or is a baby

108.

Section 31 applieswhereachildisnot yet placed for adoption but isbeing provided with
accommodation by an adoption agency and consent to placement has been withdrawn,
or where a child is placed for adoption and either the child is less than 6 weeks old
or the agency has at no time been authorised to place the child (subsections (1) and
(3)). Consent to placement must be withdrawn by notice in writing to the agency or
in the form prescribed. |If the parent informs the agency that he wishes the child to be
returned to him, the agency must return the child to him within seven days unless the
agency isalocal authority and they have applied for a placement order (subsection (2)).
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Section 32: Recovery by parent etc. where child placed and consent withdrawn

109.

110.

111

Section 32 applieswhere achild is placed for adoption with prospective adopters under
section 19, the parent has withdrawn consent and the agency agrees the child should be
returned to his parent (subsection (1)).

If the parent informs the agency he wishes the child to be returned to him, the agency
must give notice to the prospective adopters that the parent wishes the child to be
returned to him and the prospective adopters have to return the child to the agency
within 14 days (subsection (2)). The agency must then return the child to his parent
(subsection (4)). If the prospective adopters do not return the child, they commit an
offence and areliable on summary conviction to imprisonment for aterm not exceeding
3 months or afine not exceeding level 5 on the standard scale, or both (subsection (3)).

If before notice of removal isgiven, an application for an adoption order in England and
Wales (or Scotland or Northern Ireland) or for aresidence order or special guardianship
order, or for leave to apply for these orders in respect of the child, and that application
has not been disposed of, the prospective adopters do not have to return the child unless
the court makes an order to that effect (subsection (5)).

Section 33: Recovery by parent etc. where application for placement order refused

112.

Section 33 applies where a child is placed for adoption under section 19, the local
authority’ s application for aplacement order has been refused and the parent wishesthe
child to be returned to him (subsection (1)). The prospective adopters must return the
child to the authority on the date set by the court and as soon as they do, the child must
be returned to his parent (subsections (2) and (4)). If the prospective adopters do not
do so, they commit an offence and are liable on summary conviction to imprisonment
for aterm not exceeding 3 months or afine not exceeding level 5 on the standard scale,
or both (subsection (3)).

Section 34: Placement orders. prohibition on removal

113.

114.

115.

Section 34 applieswhere aplacement order isin force or has been revoked, but the child
has not been returned by the prospective adopters or remains in any accommodation
provided by alocal authority (subsection (1)). It is an offence, punishable as set out
in paragraph 107 for a person (other than alocal authority) to remove the child from
the prospective adopters or accommodation provided by the agency (subsections (1)
and (5)).

Where a placement order has been revoked it will be for the court when they revoke
the order to determine whether the child is to remain with the prospective adopters or
to be returned to the parent (subsections (3) and (4)). If the court determines the child
should not remain with the prospective adopters, they must return to the child to the
local authority, otherwise they commit an offence.

Subsections (4) and (5) provide that a person who removes a child, or fails to return
achild, is guilty of an offence and liable on summary conviction to imprisonment for
aterm not exceeding 3 months or a fine not exceeding level 5 on the standard scale,
or both.

Section 35: Return of child in other cases

116.

Section 35 applies in cases where the prospective adopters want to return the child or
the adoption agency has decided that the child should not remain with the prospective
adopters. In the first case the prospective adopters must give notice to the agency that
they want to return the child and the agency has to collect the child (subsection (1)).
The agency must also tell the child’s parent so he may consider his position. In the
second case, the agency must give notice to the prospective adopters that it does not
want the child to remain with them and the prospective adopters must return the child
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within 7 days. Again, the agency must inform the child’s parent (subsection (2)). If
the prospective adopters fail to return the child, they commit an offence and are liable
on summary conviction to aterm of imprisonment not exceeding 3 months or afine not
exceeding level 5 of the standard scale, or both (subsection (4)).

If before notice of removal is given, an application was made for an adoption order in
England and Wales (or Scotland or Northern Ireland) or for aresidence order or special
guardianship order, or for leave to apply for these ordersin respect of the child, and that
application has not been disposed of, the prospective adopters do not have to return the
child unless the court makes an order to that effect (subsection (5)).

Sections 36 to 40: Restrictions on removal

118.

These sections cover restrictions on the removal of the child in non-agency cases, i.e.
where the child has not been placed for adoption by an adoption agency. Theseinclude
adoptions by the partner of a parent, cases where local authority foster parents wish to
adopt a child placed with them, and adoptions by relatives and private foster parents.

Section 36: Restrictions on removal

119.

120.

Section 36 provides that where an application for an adoption order has been made,
notice of intention to apply to adopt has been given (asrequired under section 44) or the
court’ sleave sought to make an application, achild may only be removed in accordance
with the provisions made in sections 36 to 40. None of the restrictions prevent removal
in the case of the child being arrested. Where leave to apply to adopt has been granted
therestrictions on removal extend for three daysto allow notice of intention to be given
(subsection (3)). In the case of notice of intention to adopt the restrictions on removal
apply for 4 months (under section 44 there must be aminimum of 3 months between the
giving of notice and an application to adopt), but a second notice given within 5 months
of the first will not trigger protection. Thisisto prevent the giving of repeated notices
of intention to adopt as a means of preventing removal of the child (subsection (2)).

Where a parent may remove his child in accordance with section 36, the persons with
whom the child has his home must return the child to the parent at once. A person
who fails to comply with this provision or removes a child in breach of section 36 is
guilty of an offence and is liable on summary conviction to imprisonment for a term
not exceeding 3 months, or afine not exceeding level 5 on the standard scale, or both.

Section 37: Applicants for adoption

121.

Where an application for adoption has been made the child may only be removed
with the leave of the court, or by aloca authority or other person in exercise of a
power conferred by any enactment (for example, for child protection purposes under
the Children Act 1989). Once an application for an adoption order has been made in
respect of achild voluntarily accommodated under section 20 of the Children Act 1989
the provision in section 20(8) alowing any person who has parental responsibility to
remove the child at any time does not apply.

Section 38: Local authority foster parents

122.

Where alocal authority foster parent has given notice of intention to adopt, which they
may do once the child has lived with them for one year, then the child may only be
removed with the leave of the court, by alocal authority or other person in the exercise
of a power conferred by any enactment or, if the child is voluntarily accommodated
under section 20 of the Children Act 1989, by a person who has parental responsibility
for the child (subsection (5)). But where the child has been with the foster carer for 5
years or more or an application for leave to make an application to adopt has been made
but not disposed of, the right of a person with parental responsibility for the child under
section 20(8) of the Children Act 1989 to remove a child does not apply (subsections
(2) and (3)).
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Section 39: Partners of parents

123.

Where a partner of a parent has given notice of intention to apply to adopt, the child
may only be removed with the leave of the court or by alocal authority or personinthe
exercise of apower conferred by any enactment (other than section 20(8) of the Children
Act 1989), or by a parent or guardian of the child (unless the child has lived with the
partner of the parent for 3 out of thelast 5 years, in which case aparent may not remove
the child). A definition of “partner of achild's parent” is given in section 144(7).

Section 40: Other non-agency cases

124.

In these cases where notice of intention to adopt has been given or leave has been
applied for under section 42(6) and the application has not been disposed of, the child
may only be removed with the leave of the court, by alocal authority or other person
acting under statutory powers (other than section 20(8) of the Children Act 1989).

Section 41: Recovery orders

125.

126.

127.

128.

129.

130.

Section 41 makes provision for what isto happen where achild isremoved, or there are
reasonable grounds for believing that a person intends to remove a child, or a child is
withheld and not returned, in breach of sections 30 to 35. It also applieswhere aperson
has failed to comply with sections 31(4), 32(2), 33(2), 34(3) or 35(2).

In those circumstances an application may be made to the court and the court may by
order —

e direct any person who isin aposition to do so to produce the child,
e authorise the removal of the child by an authorised person,

* require anyone who has information as to the child’s whereabouts to disclose that
information to a constable or officer of the court, or

e authorise a constable to enter any premises specified in the order (if there are
reasonable grounds for believing the child is there) and search for the child, using
reasonable force if necessary.

Authorised persons are any person named by the court, any constable, or any person
who is authorised to exercise any power under the order by the adoption agency
(subsections (2) to (4)).

If aperson intentionally obstructs an authorised person exercising the power of removal
he commits an offence and is liable on summary conviction to a fine not exceeding
level 3 on the standard scale.

A person who is required to disclose information must disclose that information even
though it might amount to evidence that he had committed an offence. However, in
any criminal proceedings in which the person is charged with an offence (except one
which isexcluded in subsection (8) e.g. offences under section 2 or 5 of the Perjury Act
1911) the prosecution cannot adduce evidence relating to the information provided or
ask questions about it, unlessit israised by or on behalf of that person.

Subsection (9) makes provision for an order made in England and Wales under
section 41 to have effect in Scotland as if it were an order of the courts there.

Section 42: Child to live with adopters before application

131.

Section 42 setsout the period achild must live with the applicants before they can apply
for an adoption order. Where the child is placed for adoption by an adoption agency
(or pursuant to an order of the High Court, or being adopted by his natural parent) an
application for an adoption order may not be made unless the child has had his home
with one or both of the applicants at all times in the 10 weeks before the application
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132.

These notes refer to the Adoption and Children Act 2002
(c.38) which received Royal Assent on 7th November 2002

is made (subsection (2)). For adoptions by a partner of a parent, the child is required
to have had his home with the prospective adopters for a period of at least 6 months
before the application may be made (subsection (3)). The period iso