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LAND REGISTRATION ACT 2002

EXPLANATORY NOTES

COMMENTARY ON THE SECTIONS

Part 8: Electronic Conveyancing

Section 91: Electronic dispositions: formalities

146. Section 91 lays down a uniform requirement for making an electronic document,
whether that document does the work of a formal deed, such as a transfer or a charge,
which must be witnessed, or of unwitnessed signed writing, such as a contract. The use
of electronic documents is new and forms a necessary step towards the introduction
of a full electronic conveyancing system. The section can be applied to any document
in electronic form which effects the disposition of a registered estate or charge, is a
disposition of an interest which is noted in the register; or triggers first registration of
title of unregistered land. The actual scope of its application from time to time is to be
governed by rules.

147. In addition, for the section to apply, the electronic document must meet several
conditions designed to reflect the way in which the paper system works at present.
First, the electronic document must record the time and date when it takes effect to fix
the time at which it operates. Paper documents take effect on “delivery”, the formal
transfer of a deed by act or by word to the grantee (or a third party). The mechanisms
both for executing and for handing over electronic documents can be different. It is
therefore necessary to ensure that the document makes specific provision for the time
and date when it takes effect, to replace the concept of delivery. Secondly, the electronic
document must bear the electronic signature of each person who must authenticate
it. In this context, electronic signature does not necessarily mean a “signature” in the
ordinarily accepted sense. It is the means by which an electronic document can be
authenticated as that of the party making it. There are already several ways in which
authentication could be achieved, but they are likely to change and develop with general
electronic business and commerce. It is therefore important that the legislation does
not seek to specify a particular method or methods. Thirdly, each of the signatures
must be certified. Certification is the mechanism by which an electronic signature is
authenticated. The current certification methods are also likely to change and develop.
Additionally, rules may provide for other requirements to be met to take advantage of
further developments in this field which might aid the security of transactions.

148. The section does not disapply the formal statutory or common law requirements relating
to deeds and documents but deems compliance with them. When the section applies, the
electronic document is therefore to be treated as being in writing, having been executed
by each individual or corporation who has attached an electronic signature to it, and,
where appropriate, as a deed. The section also includes a further deeming provision.
It operates in relation to the various statutory provisions, such as section 53(1)(a) of
the Law of Property Act 1925, that require a disposition by an agent Acting by or on
behalf of his or her principal to be authorised in writing. In relation to the execution
of electronic documents by agents the provision has the effect that where a document
covered by the section is authenticated by an individual as agent, it is to be regarded
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as having been authenticated by him or her under the written (as opposed to the
oral) authority of his or her principal. It will, therefore, not be possible to raise any
question as to whether the agent did in fact have written (as opposed to oral) authority
to make the authentication. It is likely that solicitors and licensed conveyancers will
wish to review their procedures for taking instructions from their clients to ensure that
electronic signatures are properly authorised, as a matter of proper professional practice.
At common law, authorisation to execute a deed must be given by deed. This is not the
case in relation to an electronic document covered by this section as the document is
not a deed, merely treated as if it were.

149. In a paper-based system, documents have to be executed by the parties and then
exchanged and delivered. Where there is a disposition, they must therefore travel from
disponor to disponee, and then to the Land Registry for registration. This ‘registration
gap’ has created scope for a number of problems. Electronic conveyancing enables
the gap to be eliminated: electronic documents can be executed at the specified time
and date, and simultaneous and automatic changes made to the entry in the register.
Subsection (7) deals with the assignment of an interest protected by means of a
notice. Whether such disposition can be made electronically depends on rules under
subsection (1). If it can, subsection (7) enables notice of the assignment to be given
electronically as well. This is relevant for the purposes of section 136(1) of the Law of
Property Act 1925, which requires notice to be in writing.

150. Subsection (8) disapplies section 75 of the Law of Property Act 1925 which provides
that a person may at their own cost have the conveyance to them attested by a
person appointed by them. The arrangements in the Act for the execution of electronic
documents will make this provision otiose. Lastly, subsection (9) deals with electronic
documents executed without a seal on behalf of a company. There are a number of ways
in which companies can validly execute documents. Section 36A(6) of the Companies
Act 1985 provides a presumption of due execution to protect purchasers. Subsection
(9) makes it clear that the protection afforded by that section will apply to a document
which has been electronically authenticated on behalf of the company.
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