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Communications Act 2003
2003 CHAPTER 21

PART 2

NETWORKS, SERVICES AND THE RADIO SPECTRUM

CHAPTER 1

ELECTRONIC COMMUNICATIONS NETWORKS AND SERVICES

[F1SMP services conditions: wholesale-only undertakings

[F191A SMP services conditions: wholesale-only undertakings

(1) Subsection (2) applies where—
(a) OFCOM make or have made a market power determination that a person (“the

dominant provider”) has significant market power in an identified services
market; and

(b) the dominant provider is not engaged in any of the following—
(i) the provision of a public electronic communications network to end-

users of public electronic communications services;
(ii) the provision of a public electronic communications service to end-

users;
(iii) the making available of associated facilities to end-users of public

electronic communications services.

(2) OFCOM must consider whether the following tests are satisfied in the case of the
dominant provider.

(3) The first test is that none of the persons specified in subsection (4) has activities in
any retail market for electronic communications services provided to end-users in the
[F2United Kingdom].

(4) Those persons are—
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(a) the dominant provider;
(b) any subsidiary undertaking or parent undertaking of the dominant provider;
(c) any subsidiary undertaking of a parent undertaking of the dominant provider.

(5) The second test is that the dominant provider is not bound to deal with a single and
separate undertaking operating downstream that is active in any retail market for
electronic communications services provided to end-users, because of an exclusive
agreement, or an agreement which amounts in effect to an exclusive agreement.

(6) If OFCOM are satisfied that both those tests are satisfied, OFCOM are not to apply to
the dominant provider any SMP condition except one or more of the following—

(a) a condition authorised by section 87(3);
(b) a condition authorised by section 87(6)(a);
(c) a condition which is authorised by section 87(9) and relates to fair and

reasonable pricing in connection with the provision of network access to the
dominant provider’s network.

(7) Subsection (6) does not restrict OFCOM’s powers in a case where, by reason of the
terms and conditions on which the dominant provider is willing to enter into an access
contract, OFCOM conclude that competition problems have arisen or are likely to
arise to the detriment of end-users.

(8) The dominant provider must notify OFCOM as soon as reasonably practicable of any
change in circumstances relevant to the application of the tests in subsections (3) and
(5).

(9) If, as a result of a notification under subsection (8) or otherwise, OFCOM determine
that either of the tests in subsections (3) and (5) is no longer satisfied in relation to the
dominant provider, OFCOM must consider whether to set or modify SMP conditions
applying to the dominant provider.

(10) In this section “parent undertaking” and “subsidiary undertaking” each has the
meaning given by section 1162 of the Companies Act 2006.]
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