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EMPLOYMENT RELATIONSACT 2004

EXPLANATORY NOTES

COMMENTARY

Part One: Union Recognition
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Schedule A1 of the 1992 Act (inserted by section 1 of, and Schedule 1 to, the 1999 Act)
established a statutory procedure for the recognition and derecognition of trade unions
for the purposes of collective bargaining on behalf of a particular group of workers.

The Government’ s approach was to create a mechanism which enabled recognition of
the union(s) by the employer where the magjority of the relevant workforce wanted this.
The aim of the mechanism isto encourage the voluntary settlement of claims wherever
possible, the statutory procedure therefore acting as a fall-back system.

Most of the changes made by Part 1 of this Act are to Schedule A1 (unless otherwise
stated). The following paragraphs briefly describe the Schedule.

Part | of Schedule A1l provides that in certain circumstances a trade union (or trade
unions) may make an application to the Central Arbitration Committee (CAC) for
a declaration that it should be recognised for the purpose of conducting collective
bargaining on behalf of a group or groups of workers employed by an employer in a
particular bargaining unit.

Part Il of the Schedule provides that where a voluntary agreement for recognition
is made between the parties, after a request for recognition has been made under the
Schedule, the employer has to maintain that agreement for three years unless the union
endsit before that time. Thisis known as semi-voluntary recognition. If, following the
conclusion of an agreement for recognition, the parties are unable to agree abargaining
procedure, an application may be made to the CAC for it to determine one. Part 11 is
designed to afford protection to unions which withdraw from the statutory process to
agree avoluntary deal, and therefore to encourage the voluntary settlement of claims.

Part |11 sets out a procedure to be followed by the parties and the CAC where aunion
has been recognised through the statutory procedures and, as aresult of achangeinthe
employer's business, either the union or the employer believes the bargaining unit has
changed or has ceased to exist.

Parts IV and V of the Schedule provide that where recognition results from an
earlier declaration by the CAC, it may in certain circumstances, on application from
the employer or one or more workers in the bargaining unit, declare a union to be
derecognised.

Part VI providesfor workersto be able to invoke the statutory derecognition procedure
where an employer has voluntarily recognised a union which does not have acertificate
of independence.

A significant number of the changes made by Part 1 of the Act relate to Part | of
Schedule Al. There are a number of stages in the process contained in Part | of the
Schedule, usually with a specific timetable for each.
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The procedurefor recognition: Part | of Schedule A1

20.

21,
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25,
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28.

Stage 1 - Trade union writes to the employer seeking recognition. The process
is triggered by the union(s) writing to the employer, requesting recognition, and
identifying the bargaining unit of the workers concerned. For arequest to be valid, the
employer (together with associated employers) must employ 21 or more workers.

The employer has a period in which to respond. If the employer agrees voluntarily
to recognise the union (or unions), the statutory recognition procedure is regarded as
closed. However, the parties can have such an agreement declared an agreement for
recognition by the CAC under Part Il of the Schedule. This applies to a voluntary
agreement at whichever stage in the processit is agreed.

Alternatively, if the employer agrees to negotiate, the parties have a time period
to conclude discussions. The parties may cal on the Advisory, Conciliation and
Arbitration Service (Acas) to assist. If the employer refuses to negotiate or does not
respond to the union’ sletter or, if negotiationsfail to reach an agreement, the union(s)
may make an application for recognition to the CAC.

Stage 2 — Application by trade union to the CAC. The CAC has a fixed period to
decide, against a number of criteria, whether to accept the application. These criteria
include arequirement for at least 10% of the workers in the proposed bargaining unit
to be members of the union(s), and for the CAC to be satisfied that a mgjority of the
workers in the bargaining unit would be likely to favour recognition.

Stage 3 — Agreement or determination of a bargaining unit. If the union’ s application
is accepted, the parties have a period to agree a bargaining unit if they have not already
done so. If the parties fail to agree a unit, then the CAC will determine it. In doing
s0, the CAC must take a number of mattersinto account, in particular the need for the
unit to be compatible with effective management. If a bargaining unit agreed between
the union and employer or determined by the CAC is different from the unit originally
proposed by the union when making its application, then the CAC must reapply the
acceptance criteriain respect of the new bargaining unit.

Stage 4 — Determining whether to award recognition. Once the bargaining unit is
established, the CAC must decide whether to declare the union(s) to be automatically
recognised or to hold a ballot. If the CAC is satisfied that a mgjority of the workers
in the bargaining unit are union members it must make a declaration of recognition,
unless it decides that a ballot should be held for any of the reasons listed in paragraph
22(4) of the Schedule.

Stage 5 — Recognition ballot. A ballot is held if the union(s) does not have majority
membership in the bargaining unit, or if the CAC decides that despite majority
membership, a ballot should still be held. Unless during the period immediately
following the CAC's notification of the holding of a ballot the union, or the parties
jointly, inform the CAC that they do not wish the ballot to be held, the CAC wiill
appoint aQualified Independent Person (QIP) to conduct the ballot. The CAC must also
determine the form of the ballot: workplace, postal, or a combination of these methods.
During the ballot the employer has a general duty to co-operate with the ballot.

In addition, the employer must allow the union(s) to communicate with the workersin
the bargaining unit during the balloting period. A statutory Code of Practice applies.
The employer must also supply to the CAC the names and addresses of the workersin
the bargaining unit. The costs of the ballot are borne equally by the parties. If the result
of the ballot isthat the union’ s application is supported by amajority of all those voting,
and at least 40% of those entitled to vote, the CAC must issue a declaration that the
union is (or unions are) recognised for the purposes of collective bargaining on behal f
of the bargaining unit. Otherwise the union is not recognised.

Stage 6 — Method of collective bargaining. Following a CAC declaration of
recognition, the parties have a period to reach an agreement on the method for
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conducting their collective bargaining. If the parties do not agree a method, they can
apply to the CAC for assistance. If there is till no agreement, the CAC specifies a
bargaining method.

A CAC specified method isenforceable asthough it were acontract between the parties.
If either party believes the other is subsequently not following such a method, it may
seek an order of specific performance from the courts.

Deter mination of appropriate bargaining unit

30.

31

32.

33.
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36.

37.

38.

39.

Sections 1 and 4 clarify how an appropriate bargaining unit is to be determined by the
CAC. Section 2 provides a power for the CAC to reduce the 20-day negotiation period
for the parties to agree a bargaining unit. Section 3 imposes a duty on the employer to
supply information to the union(s) to assist with this process.

Section 1 amends paragraphs 11(2) and 12(2) of Schedule A1, under which a union
may make an application to the CAC where the employer refuses or failsto respond to
arequest for recognition (paragraph 11(2)), or where negotiations with the employer

fail (paragraph 12(2)).

The union(s) may currently ask the CAC to decide whether the union’s proposed
bargaining unit or some other bargaining unit is appropriate, and whether the union(s)
have the support of amajority of theworkersin the appropriate bargaining unit. Section
1 clarifies that unions may apply to the CAC to decide only whether the union’s
proposed bargaining unit is appropriate and whether the union(s) have the support of
amgjority of the workers in the appropriate bargaining unit. Section 1, together with
section 4, ensures that the CAC first considers the union’s proposed bargaining unit.
Only if it decided that this unit is not appropriate will it move on to decide aunit which
is appropriate.

Sections 2 to 4 apply where the CAC accepts a union’s application for recognition
(under paragraph 11(2) or 12(2)). The next stage is for the parties to try to agree a
bargaining unit. Paragraph 18(2) of Schedule A1l provides that the parties, with the
CAC' sassistance, will have 20 days (or some other longer period specified by the CAC)
to try to reach agreement. Thisis called the “appropriate period”.

Section 2 amends paragraph 18.

Subsection (3) inserts sub-paragraphs (3) to (7) into paragraph 18. Sub-paragraphs (3)
and (4) permit the CAC, where it sees no reasonabl e prospect of the parties reaching an
agreement, or on the request of both parties, to shorten the appropriate period.

Sub-paragraph (5) allowsthe CAC to extend the period, whereit has previously reduced
it at the parties’ request under sub-paragraph (4). This allows the parties more time to
try to reach an agreement if needed.

Sub-paragraphs (6) and (7) oblige the CAC to state the reason(s) respectively why it
considers that the parties have no reasonable prospect of reaching an agreement on the
bargaining unit and for extending the period under sub-paragraph (5).

Section 3 inserts paragraph 18A into Schedule A1. It requires the employer to supply
information to the union and to the CAC about the workers in the union’s proposed
bargaining unit.

Paragraph 18A (2) providesthat the information must be supplied to the union and CAC,
within 5 working days of the day after the CAC gives notice of its acceptance of the
union’ s application. It makes clear that the information to be supplied by the employer
is.

« alist of the categories of worker in the proposed bargaining unit;
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» alist of theworkplaces at which the workersin the proposed bargaining unit work;
and

» the number of workers the employer reasonably believes to be in each category at
each workplace in the proposed bargaining unit.

Paragraph 18A(3) obliges the employer to ensure that the information supplied is as
accurate as reasonably practicable, given the information he possesses at the time.
Paragraph 18A(4) requires that the lists supplied to the union(s) and the CAC are the
same.

Section 4 replaces paragraph 19 of Schedule A1. The new provisions set out the way
in which the CAC will determine the appropriate bargaining unit where the parties
have failed to reach agreement. It clarifies that the CAC, when deciding the bargaining
unit, must first consider the bargaining unit proposed by the union (the “proposed”
bargaining unit). If the CAC does not consider the unit proposed by the union to be
appropriate, it must decide a unit which is appropriate. The CAC has 10 days (or an
extended period) to make this determination.

The new paragraph 19 appliesif:
» the CAC has accepted a union’s application;
» the parties have not yet agreed an appropriate bargaining unit; and

» either norequest has been made under paragraph 19A by theunion or, if that request
has been made, the CAC isnot of the opinion that the employer hasfailed to comply
with the duty imposed by paragraph 18A.

Paragraph 18A, as explained above, requires the employer to supply the CAC and the
union with information about the workers in the union’s proposed bargaining unit. If
the new paragraph 19 applies, then the CAC must decide, within the decision period,
whether the union’s proposed bargaining unit is appropriate. In deciding whether the
proposed bargaining unit is appropriate, the CAC must take into account the factors
listed in paragraphs 19B(2), (3) and (4). Paragraphs 19B(3)(a) and 19B(4) make clear
that the views of the employer must be considered and set out how these views will be
taken into account. It provides that the CAC, in deciding whether the union’s proposed
bargaining unit is appropriate, must take into account any view the employer expresses
about an aternative unit(s).

Additionally, new paragraph 19A permits the CAC, where so requested by the
union(s), to move to decide the bargaining unit before the expiration of the 20-day
negotiation period, if the employer fails to provide the information required under the
new paragraph 18A inserted by section 3. Thus, where an employer fails to provide
information that may assist agreement on the bargaining unit, the union(s) may request
a move to the determination of the bargaining unit and prevent unnecessary delay to
the process. New sub-paragraphs 19A(2) to (4) mirror the provisions of paragraph 19
setting out the order of the CAC'’ sdecision-making and the period within which it must
decide.

Union communications with workers after acceptance of application

45.

Section 5 inserts paragraphs 19C to 19F after paragraph 19B (which is inserted by
section 4). At present, aunion(s) may only formally communicate with workers during
the period for a CAC ordered ballot. Section 5 provides a right for the union(s) to
communicate with the workers in the bargaining unit from the point of the CAC's
acceptance of the union’s application. This communication takes place via a suitable
independent person.
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Paragraphs 19C(1) and (2) provide that, following the acceptance of its application by
the CAC, the union(s) may request the CA C to appoint asuitable person for the purpose
of communicating with the relevant workers.

Paragraph 19C(3) makes clear that if theinformation isto be sent before the bargaining
unit is agreed by the parties or determined by the CAC, the relevant workers are the
workersin theunion’s proposed bargaining unit. If theinformation isto be sent after the
bargaining unit has been agreed by the parties or determined by the CAC, the relevant
workers are the workers in the unit that has been agreed or determined.

Paragraph 19C(4) provides that where an application has been made under paragraph
12(4) (where the parties have aready agreed a bargaining unit before the union’s
application to the CAC) then the relevant workers are the workers in the agreed unit.

Paragraph 19C(5) providesthat the union’ sright of communication starts from the day
on which the CAC informs the parties of the name of the suitable independent person
and ends when the first of the following occurs:

* theunion’s application is withdrawn;

» the CAC declaresthe application invalid following the agreement or determination
of anew bargaining unit which is different from the union’s proposed unit;

» the CAC issues a declaration that the union(s) are recognised without a ballot; or

» the CAC gives notice to the parties of the appointment of a suitable independent
person to conduct the ballot (the union’s right of communication continues
throughout the ballot period by virtue of the existing provision in paragraph 26(6)
of Schedule Al).

Paragraph 19C(6) defines the suitable independent person as someone who either
satisfies the conditions specified by order for a qualified independent persons (QIPs)
to conduct statutory recognition and derecognition ballots or is actually named in that
order. To qualify asasuitableindependent person, there must al so be no reason to doubt
that the person in question will conduct their functions competently and independently.

Paragraph 19D(1) and (2) set out duties of the employer which apply from the time he
isinformed by the CAC of the appointment of the suitable independent person. These
are to give to the CAC, within 10 working days, the names and home addresses of all
the relevant workers and to update this information if the relevant workers change as
the result of agreement or decision on the bargaining unit, or if workers join or leave
the bargaining unit.

Under paragraph 19D(4) the CAC must pass this information to the suitable
independent person as soon as possible.

Paragraph 19E provides that the suitable independent person must, on the request of
the union(s), send to any worker whose name and home address has been passed to him
and who is still arelevant worker, any information supplied to him by the union. The
suitable independent person’s costs (defined in new paragraph 19E(7)) are to be paid
by the union(s) on receipt of ademand.

Under paragraph 19E(5) if that demand is not paid within 15 working days then in
England and Wales it is (subject to any appeal under paragraph 165A of Schedule A1
(see paragraphs 101 to 103)) to be recoverable by execution issued from a county court.
Paragraph 19E(6) sets out that execution may be carried out as though the union were
abody corporate against any property held in trust for the union which is not protected
property. Protected property is defined by section 23 of the 1992 Act as property that:

» belongstothetrusteesin acapacity other than their capacity astrusteesof the union;
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* belongs to a member of the union, otherwise than jointly or in common with the
other members of that union;

* belongsto an officia of the union who is neither a member nor atrustee;
e ispart of alawfully congtituted political fund; or
e ispart of abeneficial fund.

Paragraph 19F sets out the sanction for a failure by the employer to comply with his
duties under the new paragraph 19D(2). If the CAC is satisfied that the employer has
failed to comply and the union’s right of communication has not yet ended, the CAC
may order the employer to remedy that failure within a specified time period. If the
CAC issatisfied that the employer has failed to comply with that order, it must notify
the union(s) and the employer of that failure, drawing their attention to its discretion to
award recognition without a ballot if certain conditions hold. These are:

» that the CAC issatisfied that the employer hasfailed to comply with an order under
paragraph 19F(1);

» that the parties have agreed or the CAC has decided an appropriate bargaining unit;

» that if the validity tests have been applied under paragraph 20 these have been
passed; and

* that the union’sright of communication has not ended.

Subsections (2), (3) and (5) makes consequential amendments to certain cross-
references. Subsection (4) provides that where the CAC decides that there must be a
ballot, the employer is not required to provide the names and addresses of the relevant
workers where he has already done so under the paragraphs inserted by subsection (1)
of thissection, and that if the QI P appointed to conduct the ballot is not the same person
as was appointed under the paragraphs inserted by that subsection, the CAC must pass
the relevant information to the new QIP as soon as possible.

Circumstancesin which the CAC must arrange a ballot

57.
58.

Section 6 amends paragraphs 22(4) and 87(4) of Schedule Al

Paragraph 22(4) currently sets out the three criteria which the CAC must apply when
deciding whether it must arrange a recognition ballot under Part | of the Schedule in
cases where the union has more than 50% of the workers in the bargaining unit in
its membership. The second of these criteria, set out in paragraph 22(4)(b), requires
a ballot to be arranged where “a significant number of the union members within the
bargaining unit inform the CAC that they do not want the union (or unions) to conduct
collective bargaining on their behalf.” The CAC thus needs to assess whether it has
been so informed, but it is not empowered to assess whether the information it receives
reflects the genuine views of the trade union members concerned. Section 6(1) replaces
paragraph 22(4)(b) and provides greater discretion to the CAC when deciding whether
asignificant number of union members do not want the union to bargain on their behal f
by empowering the CAC to assess the credibility of the evidence it receives.

Section 6(2) makes the same change to paragraph 87(4) of the Schedule which deals
with the case where the CAC is deciding whether it must arrange a ballot in respect
of a new bargaining unit which has been agreed or determined under Part 111 of the
Schedule, and more than 50% of the workers in that new bargaining unit are members
of the union.
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Power of the CAC to extend notification period

59.

60.

61.

Section 7 amends paragraph 24 of Schedule A1. Paragraph 24 applies where the CAC
gives notice under paragraph 22(3) or 23(2) that it intends to arrange for the holding of
aballot to determine whether the workers in the bargaining unit want the union(s) to be
recognised to conduct collective bargaining on their behalf.

Paragraph 24(5) providesafixed time period in which the union(s) alone or the union(s)
and employer jointly may notify the CAC that they do not wish the CAC to arrange
aballot.

Section 7 replacesthe existing paragraph 24(5) with new paragraphs 24(5), (6) and (7) to
give the CAC the ability to extend the notification period on the request of both parties
to give the parties more time to try to reach a voluntary agreement on recognition.

Postal votesfor workersabsent from ballot at workplace

62.

63.

65.

66.

67.

Section 8 amends paragraphs 25 and 117 of Schedule A1. Paragraph 25 applies where
the CAC arranges to hold a ballot on union recognition. Paragraph 25(4) provides that
the ballot must be conducted, depending on the CAC’s preference, at a workplace, by
post or by a combination of these methods. The CAC'’s decision on the form of the
ballot must take into account:

« thelikelihood of the ballot being affected by unfairness or malpractice if it were
conducted at aworkplace or workplaces,

e costsand practicality; and
e such other matters as the CAC considers appropriate.

The CAC may not decide that the ballot is to be conducted by a combination of
postal and workplace voting unless special factors make this appropriate. Paragraph
117 mirrors these provisions in the case of ballots on derecognition.

Section 8 amends the provisions of these paragraphs to allow workers who are allotted
avote at the workplace to vote by post if they are unable for reasons specific to them
to attend their workplace on the day of the ballot.

Subsection (1) inserts sub-paragraph (6A) into paragraph 25. Where the CAC
decides that the ballot must be conducted (in whole or in part) at the workplace,
subparagraph (6A) enablesit to require arrangements to be made to allow workerswho
are unable to vote at the workplace for reasons relating to themselves as individuals
(for exampleillness, leave etc.) to vote by post.

Subsection (2) inserts sub-paragraph (8A) into paragraph 117, and allows for postal
votes in similar circumstances when the CAC decides that a ballot on derecognition
must be conducted wholly or in part at the workplace.

In combination, the paragraphs inserted by subsections (1) and (2) make clear that a
ballot should not be considered to be a combination ballot solely because the CAC
makes arrangements, in accordance with the paragraphs, under which a worker or
workers voting in aworkplace ballot will receive a postal vote.

Additional duties on employersinformed of ballots

68.

Section 9 places new duties on employers who have been informed by the CAC under
paragraph 25(9) of Schedule A1l that aballot isrequired. At present, an employer who
is so informed must comply with three duties. Thefirst duty isto co-operate generally,
in connection with the ballot, with the union (or unions) and with the person appointed
to conduct the ballot. The second duty isto give the union (or unions) such accessto the
workersin the bargaining unit asis reasonabl e to enablethe union to inform theworkers
of the purpose of the ballot and to seek their support and their opinions on the issues
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involved. The third duty is to supply to the CAC the names and home addresses of the
workers in the bargaining unit, and to update that information when workers leave or
join the bargaining unit.

Subsection (3) amends paragraph 26 of Schedule A1 to the 1992 Act by inserting sub-
paragraphs (4A) to (4E). Sub-paragraphs (4A) and (4B) introduce two new duties in
addition to the three duties mentioned above. Paragraph 26(4A) places a fourth duty
on the employer to refrain from making an offer to any or al of the workers in the
bargaining unit which has the effect, or is likely to have the effect, of inducing any or
all of those workers not to attend a relevant meeting, unless that offer is reasonable in
the circumstances. Paragraph 26(4B) places afifth duty on the employer not to take or
threaten to take action against aworker solely or mainly because that worker attended
or took part in arelevant meeting or because that worker indicated that he intended to
attend or to take part in such a meeting.

Paragraph 26(4C) defines a relevant meeting as one which is organised either in
accordance with an access agreement reached in relation to the employer’s duty to
provide reasonable access, or as aresult of an order of the CAC under paragraph 27 of
the Schedule (where the CAC is satisfied that the employer has failed to comply with
one of his duties) and further is a meeting which the employer is required to allow the
worker in question to attend under the terms of the agreement or the order.

Paragraph 26(4D) makes provision in relation to the second duty (to provide reasonable
access to the union) under paragraph 26(3) of Schedule A1 by making clear that an
employer will have failed to comply with that duty if:

* heunreasonably refuses arequest for a meeting between the union (or unions) and
any of the workers in the bargaining unit to take place without the employer or a
representative of his being present; or

* he or arepresentative of his attends such a meeting without having been invited
to do so; or

» heseeksto record or otherwise be informed of what occurred at the meeting, unless
it isreasonablein the circumstances for him to do so; or

* herefusesto give an undertaking that he will not seek to record or be informed of
the proceeding unlessit is reasonable for him to do so in the circumstances.

This paragraph does not affect the generality of the second duty under paragraph 26(3);
an employer could fail to comply with that duty even where his actions are not those
mentioned in paragraph 26(4D).

Paragraph 26(4E) makes clear that the fourth and fifth duties do not confer new rights
on workers, but also do not affect any other right aworker may have.

Subsection (4) makes it clear that Acas (under its powers under section 199(1) of the
1992 Act) and the Secretary of State (under powers under section 203(1)(a) of the same
Act) can issue Codes of Practice in respect of both the second and fourth duties on the
employer.

Subsections (6) to (10) make amendments with the same effect to paragraphs 118 and
119 of the Schedule, which deal with the duties on employers informed of ballots
pursuant to an application for derecognition of a union (or unions).

Unfair practicesin relation to recognition ballots

76.
7.

Section 10 inserts paragraphs 27A to 27F into Schedule A1 of the 1992 Act.

Paragraph 27A requires each of the partiesinformed by the CAC under paragraph 25(9)
that aballot isto be held must refrain from using any unfair practice. Paragraph 27A(2)
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provides that a party uses an unfair practiceif it does any of the following with aview
to influencing the outcome of the ballot:

» offersto pay money or give money’s worth to a worker in the bargaining unit in
return for that worker agreeing to votein a particular way or to abstain from voting
in the ballot;

» makes an outcome-specific offer to avoter (see paragraph 27A(3));

e coerces or attempts to coerce a worker in the bargaining unit to reveal how he
intends to vote or did actually vote, or whether he intendsto vote at al;

e dismisses or threatens to dismiss aworker;

e takesor threatensto take disciplinary action against aworker;

» subjects or threatens to subject aworker to any other detriment;

* usesor attempts to use undue influence on aworker in the bargaining unit.

Paragraph 27A(3) defines an “outcome specific offer” as an offer to pay money or
give money’ s worth which is contingent on the outcome of the ballot as reflected in a
declaration by the CAC that the union is (or is hot) entitled to be recognised. However,
offerswhich are contingent on anything which might subsequently occur or bedoneasa
result of the CAC’ sdeclaration - say, the outcome of any collective bargaining resulting
from a CAC award of recognition - are not categorised as an “outcome specific offer”.

Paragraph 27A(4) makesit clear that this paragraph does not confer any new rights on
aworker but does not affect any other right aworker may have.

Paragraph 27A(5) provides that Acas and the Secretary of State may issue Codes of
Practice for the purposes of this paragraph in accordance with their powers under
sections 199(1) and 203(1)(a) of the 1992 Act respectively.

Paragraph 27B providesthat aparty (aunion or an employer who isinformed of aballot
by the CAC) may complain to the CAC if it considers that another party has used an
unfair practice. The complaint must be made within one working day of the last date
on which votes can be cast in the ballot (or within one working day of the ballot if
it took place on a single day). The CAC has 10 working days (or such longer period
as the CAC may specify in a notice to the parties containing its reasons for extending
the period) in which to decide whether a complaint is well-founded. Under paragraph
27B(4) acomplaint iswell-founded if the following two conditions are both met:

» the CACfindsthat the party complained against did use an unfair practice;

» the CAC is satisfied that the use of that unfair practice changed or was likely to
change the voting intentions (in terms of how he would vote or whether he would
vote at al) or the voting behaviour (in terms of how he voted or whether he voted
at all) of aworker in the bargaining unit.

Under paragraph 27B(6) if the ball ot has not yet begun when the CAC comesto consider
acomplaint the CAC may postpone the ballot until a date after the end of the decision
period. If it does so, the CAC must inform the parties and the qualified independent
person of this by notice.

Paragraphs 27C to 27F set out the consequences of a decision by the CAC that a
complaint is well-founded. Paragraph 27C(2) requires the CAC in such circumstances
to issue a declaration that the complaint is well-founded.

Paragraphs 27C(3), 27C(4) and 27C(6) provide a discretionary power for the CAC to
issue one or more remedial orders requiring aparty to mitigate the effects of the unfair
practice. Where a party fails to comply with such an order, the CAC is empowered
under paragraph 27D to award recognition (if the party was an employer) or to reject
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the union’s application for recognition (if the party was a union). Paragraph 27D also
provides for the CAC to award recognition where an unfair practice committed by an
employer involves the use of violence or the dismissal of aunion official, or where the
CAC makes a second declaration against the employer about a further unfair practice.
Similarly, the CAC may reject a union’s application if it is responsible for an unfair
practice involving violence or the dismissal of aunion official, or whereit is found to
have committed a further unfair practice.

Paragraph 27C(3)(b) provides a discretionary power to the CAC to arrange for a
further ballot where an unfair practice has occurred. Paragraph 27E (together with an
amendment to paragraph 29 made by subsection (2) of this section) provide powersfor
the CAC to cancel theinitial ballot where it is not completed, or to annul a completed
initial ballot without disclosing its result. (These powers to cancel or annul the ballot
without disclosing the result can aso be used where the CAC awards recognition or
rejects the union’ s application under paragraph 27D.) Paragraph 27F provides how the
CAC should organise any further ballot and specifies the obligations on the parties
in relation to this further ballot. The requirements are mostly the same as applied to
the original ballot. The main differences are that (i) after being notified that the CAC
intends to hold afurther ballot, the parties are given 5 working days to inform the CAC
that they do not want a ballot to be held, and (ii) the costs of the ballot do not have to
be shared equally by both parties, thereby providing scope for the CAC to require the
party which committed the unfair practice to pay all or the majority of the costs.

Application wher e agreement does not cover pay, hoursand holidays

86.

87.

Section 11 clarifies that a union may apply to the CAC when any one or more of the
“core bargaining” topics are not included in the pre-existing agreement.

Wherethe CAC declaresaunion recognised, it isfor collective bargaining on pay, hours
and holidays (although the parties may vary this by agreement). These three items are
regarded as the “core” issues for collective bargaining. Under paragraphs 35 and 44
of the Schedule, an application to the CAC for recognition is inadmissible or invalid
if the applicant union is aready recognised under a collective agreement covering any
of the workers in the proposed bargaining unit and that agreement covers pay or hours
or holidays. There has been some confusion over the meaning of these paragraphs in
the 1992 Act. It has been contended that they imply that the CAC may only accept an
application in these circumstances where the existing agreement covers none of pay,
hours or holidays. An aternative view is that an application would be admissibleif the
collective agreement already in force covered one or more (but not all) of pay, hoursand
holidays. Section 11 provides that in such circumstances a union’s application to the
CACisadmissibleif the collective agreement already in force does not cover al of pay,
hours and holidays. Accordingly the CAC will be able to proceed with an application
if the existing collective agreement only covers one or two of the matters (or none) but
not if it coversall three.

Employer’snoticeto end bargaining arrangements

88.

Section 12amends those provisions in Part IV of Schedule A1 which deal with an
employer’s notice under paragraph 99 of the Schedule that he wishes the bargaining
arrangements (that are the result of an earlier declaration of statutory recognition by the
CAC) to cease to have effect. Such notice may be given if both the employer believes
that he, taken with any associated employer(s), employed an average of fewer than 21
workersin agiven 13 week period and three years have passed since the CAC awarded
recognition. The CAC must decide if such a notice complies with the requirements of
paragraph 99(3). These are that the natice:

e identifies the bargaining arrangements;

» gpecifiesthe period of 13 weeksin question;
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e statesthe date on which the noticeis given;

* isgiven within 5 working days of the day after the day on which the specified 13-
week period ends;

» statesthat theemployer, taken with any associated employers, employed an average
of fewer than 21 workers in the specified 13-week period; and

» statesthat the bargaining arrangements are to cease to have effect on adate at least
35 days later than the day after the date on which the notice has been given.

If the notice complies with the above the bargaining arrangements will cease to have
effect on the day stated unless the union makes an application to the CAC under
paragraph 101 of the Schedule, asking it to decide whether the period of 13 weeks
specified by the employer in fact ended on or after the expiry of three years starting
with the date of the CAC's declaration of recognition and whether it is correct that
the employer, and any associated employers, employed an average of fewer than 21
workers in the specified 13-week period. If the CAC accepts this application by the
union, it must allow both union and employer to put their views on the questions to
be decided and reach a decision about them. If the CAC decides that the employer’s
notice is correct and three years have passed since its declaration, then the bargaining
arrangements will cease to have effect on the termination date. If the CAC finds that
the employer’s notice has been given within three years of its declaration, or that the
notice is not correct, the employer’ s notice is treated as though it had not been given.

Currently, an application by the union under paragraph 101 to challenge the employer’s
notice cannot be accepted by the CAC if within the period of three years prior to that
application the CAC has accepted an application

e by the union under paragraph 101, or

» by theemployer or aworker or workers under paragraph 106, 107, 112 or 128, that
the bargaining arrangements should cease to have effect.

and the two applications are in respect of the same bargaining unit. This has the effect
that if the union has successfully challenged an employer’s notice to end bargaining
arrangements or has won a derecognition ballot in the previous three years, it cannot
challenge a further application by the employer under paragraph 99, thus allowing the
union to be derecogni sed without having an opportunity to put itsviewsbeforethe CAC.

Section 12 rectifies this anomaly by providing that a previous relevant application
(either a challenging application by the union, or an application to have bargaining
arrangements ended by the employer or worker(s)) does not render an application
by the union under paragraph 101 inadmissible. The section aso provides that any
unsuccessful application or notice to derecognise the union by the employer or aworker
(or workers) renders any further such applications inadmissible for a period of three
years.

Section 12(4) inserts paragraph 99A which provides that a derecognition notice given
by the employer under paragraph 99 is invalidated if a relevant application or earlier
notice relating to the same bargaining unit was given within three years prior to the
date on which the current derecognition notice is given, that relevant application was
accepted by the CAC, or the CAC decided that that notice complied with paragraph
99(3). A relevant application is an application for derecognition made by the employer
under paragraph 106, 107 or 128, or an application by a worker (or workers) under
paragraph 112.

Subsections (1) to (3) and (5) make consegquential amendments to paragraphs 99 and
100.
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Subsection (6) removes the bars (which are explained in paragraph 90 above) on a
union’s application in response to an employer’ s notice contained in paragraph 101(4)
and (5). These paragraphs restricted a union’ s ability to challenge an employer’ s notice
to end bargaining arrangements.

Subsection (7) inserts new sub-paragraphs into paragraph 103 to ensure that a
derecognition notice by the employer under paragraph 99 shall be treated as given for
the purposes of deciding the admissibility of derecognition applicationsby theemployer
or worker(s) under paragraphs 106, 107, 112 and 128 or for deciding the validity of
later notices under paragraph 99 even though it is not treated as being given for other
purposes.

Subsection (8) amends paragraphs 109, 113 and 130 of the Schedule. It has the
effect that if there is a derecognition application by the employer or worker(s) under
paragraphs 106, 107, 112 or 128 and within the three years prior to the date of the
application a notice under paragraph 99 was given which the CAC decided complied
with paragraph 99(3) the CAC must not accept the derecognition application.

Subsection (9) ensures that an application by the union(s) under paragraph 101 in the
three years prior to the date of a derecognition application under paragraph 106, 107,
112 or 128 does not render that later application inadmissible.

Unfair practicein relation to derecognition ballots

98.

99.

100.

Section 13 inserts paragraphs 119A to 1191 into Schedule A1, which concern unfair
practices during recognition ballots. In particular, the provisions:

» create aduty on the parties to refrain from unfair practices,
e set out how complaints of unfair practices are to be handled; and

» provide for the consequences of a decision by the CAC that a complaint of unfair
practice is well-founded in respect of a ballot on derecognition of aunion held in
accordance with paragraph 117 of the Schedule.

Section 13 closely resembles section 10 applying the same or very similar provisions
for defining unfair practices, and the consequences for a party which commits them, to
the setting of a derecognition ballot. New paragraphs 119G to 1191 contain distinctive
additional provisionswhich apply to the case where aworker has made an application to
derecognise the union and the CAC arranges aballot. Additional provisions are needed
because there are three parties (the worker, the union and the employer) which could
commit an unfair practice in such ballots, in contrast to just two parties (the union and
the employer) in recognition ballots and derecognition ballots on an application by an
employer. New paragraph 119G hasthe effect of dis-applying the remedies provided in
paragraph 119D from these cases, whilst applying the other provisions covering unfair
practices which are set out in new paragraphs 119A to 119C and 119E to 119F.

Paragraph 119H provides for particular remedies, in certain situations, which might
ariseswhereaballotisheldin relation to an application under paragraph 112. It provides
for the CAC to declare that the union is derecognised where it fails to comply with a
remedial order to mitigate the effect of an unfair practice. It similarly provides for the
union to be derecognised where the unfair practice involves the use of violence or the
dismissal of a union official or where the CAC declares that the union has committed
a second unfair practice. In corresponding situations where the applicant worker is
found to have committed one or more unfair practices, been guilty of an unfair practice
which included the use of violence or the dismissal of a union official, or failed to
comply with a remedial order, the CAC is empowered to declare that the worker’s
application to derecognise the union is rejected. Where the employer has committed
one or more unfair practices, used violence or dismissed a union official or failed to
comply with aremedial order, the CAC may order that the employer should cease all
further campaigning activity in relation to the ballot. Paragraph 119l specifiesthat such
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orders (in addition to the remedia orders requiring the employer to mitigate an unfair
practice) can be enforced through the courts by the union or the applicant worker in
the same way as orders of the county court (in England and Wales) or orders of the
sheriff (in Scotland). Paragraph 1191 also establishes the same enforcement mechanism
inrelation to any orders under paragraph 119 which the CAC may issueto an employer
to remedy afailure by the employer to fulfil the three duties set out in paragraph 118
to assist with the running of the ballot.

Appeals against demandsfor costs

101.

102.

103.

Section 14 inserts a paragraph 165A into Schedule A1. It provides aright of appeal for
the union(s) and/or employer against a demand for costs from a qualified independent
person for the conduct of aballot, or from an appointed person for sending information
to the relevant workers.

Paragraph 165A providesthat the recipient of ademand under paragraph 19E(3) (for the
costs of sending information), paragraph 28(4) (for the costs of aballot on recognition)
or paragraph 120(4) (for the costs of a ballot on derecognition) may appeal against the
demand to an employment tribunal within four weeks of receiving it. The employment
tribunal must dismiss the appeal unless it is shown that the amount demanded is too
great, or the amount specified as the share of the costs to be borne by a particular
recipient is too great.

Paragraph 165A(6) provides that if an appeal is allowed, the tribunal must rectify
that demand and the rectified demand shall have effect as though it were the original
demand. Paragraph 165A (7) providesthat ademand for costsis not enforceable until an
appeal has been withdrawn or determined, but that after that timeit shall be enforceable.

Power to amend Schedule A1 of the 1992 Act

104.

105.

106.

107.

108.

109.

Section 15 amends paragraph 166 of Schedule Al. At present paragraph 166 contains
limited powersfor the Secretary of Stateto amend paragraphs 22 and 87 of the Schedule,
by order, if the CAC informs the Secretary of State that either of these paragraphs has
an unsatisfactory effect.

Section 15 widensthe scope of paragraph 166, by giving the Secretary of State ageneral
power to amend any provision of the Schedule, if requested to do so by the CAC.

Subsection (2) replaces paragraphs 166(1) and (2) and inserts new paragraphs 166(2A)
and 166(2B).

New sub-paragraphs 166(1) and (2) provide for the CAC to ask the Secretary of
State to amend any provision of the Schedule if it considers that the provision has an
unsatisfactory effect and should be amended. The Secretary of State may seek to rectify
the problem either by using other powers to amend the Schedule where the provision
is among those to which the powers apply or by using the new power in paragraph
166(2)(b).

Sub-paragraph (2A) clarifies that the Secretary of State has a discretion to amend the
Schedule in any way and not just in away suggested by the CAC. Sub-paragraph (2B)
makes clear that the Secretary of State may use the powers, mentioned in sub-
paragraph (2)(a), to amend the Schedule without the need for any representation from
the CAC.

This section will not alter the requirement in paragraph 166 that any change to the
Schedule, whether under the specific or general power, must be by means of an order
that is approved by both Houses of Parliament.

M eans of communicating with workers

110.

Section 16 inserts a new paragraph 166A in Schedule A1l.
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Paragraph 166A(1) provides that paragraph 166A appliesin relation to any provision
of paragraph 19D(2), paragraph 26(4) or paragraph 118(4). These paragraphs require
the employer to provide the names and home addresses of workers for the purposes of
their being sent information by the union, or for the purposes of aballot on recognition
or derecognition.

Paragraph 166A givesthe Secretary of State an order-making power to provide that the
employer must giveto the CAC, in addition to theworkers home addresses, an address
of aspecified kind, which may include any address or number to which information can
be sent by any means. Such an order must be made by statutory instrument and approved
by both Houses of Parliament. The power contained in this section will enable the
Secretary of State to provide that employers must give the CAC addresses for workers
which enable communication or voting in ballots to take place by other means as well
as by post (see also commentary on section 54).

Unfair practices. power to make provision about periods before notice of ballot

113.

114.

115.

116.

117.

Section 17 inserts a paragraph 166B into Schedule A1 to the 1992 Act. This paragraph
provides an order-making power for the Secretary of State to prohibit employers
and unions from using specified unfair practices during a specified period. Paragraph
166B(1) sets out that the Secretary of State may provide by order that employers and
unions are prohibited from using practices which are specified as unfair practices in
relation to particular kinds of application under Schedule A1. Such an order may also
set out a specific period in which this prohibition will apply.

Paragraph 166B(2) provides that an order may make provision for the consequences of
using a prohibited practice, including provision which modifiesthe effect of an existing
provision of the Schedule which deals with the situation where a prohibited practice
isused.

Paragraph 166B(3) makes clear that an order by the Secretary of State can confer
functions on the CAC.

Paragraph 166B(4) sets out that an order may contain provisions which extend either
or both the power of Acas under section 199(1) of the 1992 Act, or the power of the
Secretary of State under section 203(1)(a) of that Act, to issue Codes of Practice in
relation to the provisions laid down in the order.

Paragraph 166B(8) provides a definition of the term “specified”, which is to mean
specified in an order under this paragraph.

Power to make provision about effect of amalgamations etc.

118.

119.

120.

Section 18 insertsparagraphs 169A, 169B and 169C into the Schedule. Paragraph 169A
provides an order-making power for the Secretary of State to make provision for any
case where anything has been done under or for the purposes of the Schedule by or in
relation to aunion and that union amalgamates or transfersall or any of itsengagements.
For example, such an order may specify what will happen to an award of recognition
where the union(s) in respect of which the award was made merges with another union
or unions. Theterm “transfer of engagements” also coversthe casewhereaunion breaks
up with the result that a section that was formerly a part of it becomes a union in its
own right.

Paragraph 169A(2) hasthe effect that an order under this paragraph may make provision
for cases where an amalgamated union, or union to which engagements have been
transferred, does not have a certificate of independence.

Paragraph 169B contains a similar order-making power for the Secretary of State to
make provision for any case where anything has been done under the purposes of the
Schedule by or in relation to a group of workers and the employer of any of those
workersis no longer their employer, by reason of a business transfer or otherwise.
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121. Paragraph 169C provides that an order under paragraphs 169A or 169B must be
approved by both Houses of Parliament.

I nformation about union member ship and employment in bargaining unit

122.  Section 19 inserts a paragraph 170A into the Schedule. The new paragraph provides
a power for the CAC to require the employer, the union(s) and applicant workers to
give to a CAC case manager specified information to help inform its decisions under
the Schedule. It also specifiesthe CAC' s processes in handling and making use of such
information.

123.  Paragraph 170A(1) provides that the CAC may exercise the powers if it considers
it necessary to do so to enable or assist it to exercise any of its functions under the
Schedule.

124.  Paragraphs 170A(2) and (3) provide that the CAC may require an employer, aunion or
an applicant worker to give the CAC case manager specified information about:

» theworkersin a specified bargaining unit;
* union membership among those workers;

» thelikelihood of a majority of those workers being in favour of recognition of a
union(s) on their behalf; or,

» thelikelihood of a majority of those workers being in favour of having bargaining
arrangements ended.

125.  Paragraph 170A(5) provides that the recipient of a requirement from the CAC must
provide, within the specified period, as much of the specified information asisin his
possession.

126.  Paragraph 170A(6) providesthat the CAC case manager must prepare areport from the
information supplied to him and submit thisto the CAC. Under new paragraph 170A(8)
he must also give a copy of this report to the employer, the union(s) and, if appropriate,
the applicant worker(s).

127.  Paragraph 170A(7) providesthat if an employer, union or worker fails to comply with
a requirement the case manager’s report must mention this failure and the CAC may
draw an inference against the party concerned. Paragraph 170A(9) defines the terms
“applicant worker”, “CAC casemanager” and “ specified” for the purposes of paragraph
170A.

“Pay” and other matters subject to collective bargaining

128.  Section 20 inserts paragraph 171A into the Schedule. A CAC declaration of recognition
isfor collective bargaining on pay, hoursand holidays. Paragraph 171A(1) clarifiesthat
for the purposes of the Schedule, the definition of “pay” does not include any matters
relating to aworker’s membership of an occupational or personal pension scheme, his
rights under that scheme, or his employer’ s contributionsto it.

129.  Paragraphs 171A(2) to (4) permit the Secretary of State, by order, to amend relevant
parts of the Schedul e to add matters relating to pensions to the “ core” bargaining topics
of pay, hours and holidays. New paragraph 171A(5) allows the order to deem that the
inclusion of pensions as atopic for collective bargaining shall have effect with regard
to declarations of recognition and methods of collective bargaining already awarded
under the Schedule.

130.  Paragraph 171A(7) provides that any order made by the Secretary of State under the
paragraph must be approved by both Houses of Parliament.

15


http://www.legislation.gov.uk/id/ukpga/2004/24/section/19
http://www.legislation.gov.uk/id/ukpga/2004/24/section/20

These notes refer to the Employment Relations Act 2004
(c.24) which received Royal Assent on 16 September 2004

Information required by Acasfor ballots and ascertaining union member ship

131.

132.

133.

134.

Section 2linserts a new section 210A in the 1992 Act. Subsections (1) and (2) of the
new section have the effect that where Acasis exercising its function to give assistance
for the purpose of bringing about the settlement of atrade dispute, and the disputeis a
recognition dispute, the parties to the dispute may jointly request Acasto hold aballot
of the workersinvolved or to ascertain their union membership.

Subsection (4) of the new section provides that if such arequest is made, Acas has the
power to require the parties to the dispute to give it, within a specified period, such
information as it may specify about the workers involved in the dispute. However,
undersubsection (5), Acas may use the power only where it considersthisis necessary
to enableit to exerciseits function to bring about a settlement and to assist it to comply
with the parties’ request for a ballot.

Subsection (6) of the new section providesthat the recipient of arequirement from Acas
must provide, within the specified period, as much of the specified information asis
in his possession. Subsection (7) of the new section provides that a request for Acas to
conduct a ballot or ascertain union membership may be withdrawn by any party to the
dispute at any time and that, if this occurs, Acas is to take no further steps to conduct
the ballot or ascertain union membership. Under subsection (8), Acasis aso required
not to take those further stepsif a party failsto comply with subsection (6). Subsection
(9) provides that Acasis not required to comply with any request made under the new
section.

Subsection (10) defines the terms “party”, “recognition dispute”, “specified” and
“workers’ for the purposes of the new section.
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