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PENSIONS ACT 2004

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2 —the Board of the Pension Protection Fund

Chapter 3 —Pension Protection

Eligible schemes

Section 126: Eligible schemes

400.

This section defines those occupational pension schemes which are eligible to be taken
over by the Board of the Pension Protection Fund. Eligible schemes are occupational
pension schemes other than money purchase schemes and schemes specified, or of
a description specified, in regulations. The section also clarifies that a scheme is not
eigibleif it is aready being wound up immediately before the day appointed by the
Secretary of State under subsection (3). Regulations may also provide that a scheme
which would cease to be an €ligible scheme during the assessment period beginswill be
treated as remaining as an eligible schemein such circumstances as may be prescribed.
Regulations may also exclude schemes which would otherwise qualify as eligible
schemes under this section.

Circumstances in which Board assumes responsibility for eligible schemes

Section 127: Duty to assume responsibility for schemes following insolvency event

401.

402.

403.

For members of occupational pension schemes to be entitled to compensation under
Chapter 3 of Part 2 the Board must assume responsibility for the scheme. There are a
number of circumstances in which the Board will assume responsibility for a scheme.
These are set out in this section, and in sections 128, (duty to assume responsibility for a
scheme) 152(duty to assume responsibility following reconsideration) and 158 (duty to
assume responsibility for closed schemes). These are the only circumstancesin which
the Board will assume responsibility for a scheme.

This section applies where a qualifying insolvency event (see subsection (3)) has
occurred in relation to the employer in relation to an eligible scheme.

Subsection (2) states that the Board must assume responsibility for the scheme if:

» theassetsof the schemeimmediately beforetheinsol vency date (see section 121(8))
were not sufficient to meet the scheme’ s protected liabilities (see section 131). (For
this purpose assets relating to money purchase schemes are disregarded);

e ascheme failure notice becomes binding; and

» there has not been and there cannot be a withdrawal event resulting from a
withdrawal notice issued before the schemes failure notice was issued.
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By virtue of subsection (3)(a) an insolvency event which occurs before the day
appointed under section 126(2) (eligible schemes) by order is not a qualifying
“insolvency event” for these purposes. The insolvency event must also be the first
insolvency event to occur in relation to the employer on or after that day, and must not
occur during an assessment period (see section 132(assessment periods)) in relation to
the scheme which began before the occurrence of the insolvency event in question. For
example an employer in relation to a scheme could be subject to administration which
then turns into liguidation. The commencement of the liquidation is an insolvency
event. However, as the administration will already have been triggered the Board's
involvement and started an assessment period, there is no need for the subsequent
insolvency event to start the process again.

Section 128: Duty to assume responsibility for schemes following application or
notification

405.

406.

407.

408.

See notes for section 127 for information regarding the effect of the Board assuming
responsibility for a scheme.

This section provides for the Board to assume responsibility for schemes whose
sponsoring employers cease to be going concerns but cannot be subject to insolvency
events as defined in section 121 — for example public sector schemes without a
crown guarantee and schemes with employers based overseas and subject to foreign
insolvency proceedings.

Subsection (1) providesthat this section applies where the trustees or managers of such
schemes make an application to the Board under section 129(1) or receive anoticefrom
the Board under section 129(5)(a). Subsection (2) provides for the Board to assume
responsibility for such a schemeif:

» the value of the assets of the scheme is less than the amount of the protected
liabilities (section 131) (for this purpose assets relating to money purchase benefits
are disregarded);

» ascheme failure notice becomes binding; and

e there has not been and cannot be a withdrawal event resulting from a withdrawal
notice issued before the scheme failure notice was issued.

Subsection (4) provides that where such a scheme is already subject to an assessment
period (see section 132), any further applications or notifications under section 129
made during that period will be disregarded.

Section 129: Applications and notifications for the purposes of section 128

400.

410.

411.

Thissectionisdirectly linked to section 128 and | ays out the application and notification
processfor schemeswhose employers cannot be subject to insolvency events as defined
in section 121. It mirrors the regime for schemes whose employers are subject to
insolvency events as defined in section 121.

Subsection (1) provides for the trustees or managers of an eligible scheme to make an
application to the Board for it to assume responsibility for the scheme if they become
aware that the employer in relation to the scheme is unlikely to continue as a going
concern and requirements prescribed in regulations under subsection (1)(b) are met.
This provision isintended to apply in cases where the employer cannot be subject to an
insolvency event (as defined in section 121) are met. The Board must give a copy of
the application under subsection (1) to the Regulator and the employer.

Subsection (4) also provides that the Regulator must issue a notice to the Board in
circumstances where it becomes aware that an employer in relation to an eligible
scheme is unlikely to continue as a going concern and the requirements prescribed in
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regulations under subsection (1)(b) are met. The Board must give a copy of this notice
to the trustees or managers of the scheme and the employer.

412.  Subsections (6) and (7) areintended to prevent both an application under subsection (1)
and a notification under subsection (4) in relation to the same set of facts

413.  Regulationswill prescribe the form and content of notices under this section.

Section 130: Board's duty where application or notification received under

section 129

414.  This section relates to cases where an application is made under section 129(1) or a

415.

416.

417.
418.

notification isgiven under section 129(4). Asthereisno insolvency event or insolvency
practitioner in these cases the Board takes responsibility for issuing notices confirming
the status of the scheme.

If the Board is able to confirm a scheme rescue is not possible, subsection (2) provides
for it to issue, as soon as reasonably practicable, a“scheme failure notice” confirming
thisIf the Board is ableto confirm ascheme rescue has occurred subsection (3) provides
for it to issue, as soon as reasonably practicable, a “withdrawal notice”. The Board
must give acopy of any notice to the Regulator, the trustees or managers of the scheme
and the employer. This notice is not binding until the period for review has expired
and any review, reconsideration, reference to the PPF Ombudsman or appea against
the determination has been disposed of and the notice has not been revoked, varied or
substituted.

Subsection (5) sets out that the Board can only confirm that a scheme rescue has
occurred or is not possible when specific conditions (to be prescribed in regulations)
are met.

Regulations will set out the format and contents of notices made under this section.

Subsection (7) states that where a notice issued under subsection (2) or (3) becomes
binding, the Board must give a notice to that effect, along with a copy of the binding
notice to the Regulator, the trustees or managers of the scheme and the employer. A
noticein relation to ascheme rescue must al so state when the Board ceasesinvolvement
with the scheme.

Section 131: Protected liabilities

4109.

420.

This section explains how the “protected liabilities” of a scheme at any time are to be
determined. Thebasic ruleisthat the Board will not assume responsibility for ascheme
unless the assets of the scheme are insufficient to meet the protected liabilities at |east
equal to the value of compensation offered by the Pension Protection Fund.

Protected liabilities are:

» the cost of providing benefits equivalent to the compensation which would be
payable by the Board in respect of the scheme, out of the Pension Compensation
Fund, if it assumed responsibility for the scheme;

e any non-pension liabilities of the scheme;

» theegtimated cost of winding up the scheme.

Restrictions on schemes during the assessment period

Section 132: Assessment periods

421.

This section defines “assessment period”. The assessment period is the period of the
Board's involvement with a scheme, and during this period various restrictions are
imposed on the scheme by sections 133 to 138.
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Subsection (1) providesfor referencesto an assessment period in Part 2 to be construed
by reference to this section.

Subsection (2) provides for an assessment period to begin with the occurrence of a
qualifying insolvency event in relation to the employer in relation to the scheme and to
end once any of the following events occur:

» theBoard ceasing to beinvolved with the scheme (and issuing awithdrawal notice—
see section 149(circumstancesin which Board ceasesto beinvolved withan eligible
scheme));

» thetrusteesor managersof the schemereceiving atransfer notice from the Board; or

» the conditions in section 154(2) (requirement to wind up schemes with sufficient
assets to meet protected liabilities) being satisfied and the scheme being required
to wind up.

A qualifying insolvency event is defined in section 127(3). Subsection (3) provides for
circumstances where more than one insolvency event occurs.

Subsection (4) providesthat an assessment period also commenceswhere an application
is made under section 129(1) or a notification is received under section 129(5)(a). In
that case the assessment period ends once any of the following events occur:

» theBoard ceasing to beinvolved with the scheme (and issuing awithdrawal notice—
see section 149(circumstancesin which Board ceasesto beinvolved with an eligible
scheme),

» thetrusteesor managersof the schemereceiving atransfer noticefrom the Board, or

e the conditions in section 154(2) (no scheme rescue but sufficient assets to meset
protected liabilities) being satisfied and the scheme being required to wind up.

Subsection (5) provides that, where an assessment period has aready begun in relation
to the scheme, any further application or notification received during that period will
be disregarded. This avoids overlapping assessment periods.

Section 133: Admission of new members, payments of contributions etc

427.

428.

429.

430.

This section applies to schemes that have entered an assessment period. The effect of
an assessment period on schemesis similar to afreezing of a scheme under section 23
(freezing orders) of this Act.

Subsection (2) provides that no new members may be admitted to the scheme during
an assessment period. Subsection (3) states that no further contributions can be paid
into the scheme during an assessment period, except in circumstances and subject to
conditions set out in regulations. For instance where contributions were due before the
assessment period began or where a debt is owed to the scheme from the employer
under section 75 of the Pensions Act 1995 (deficiencies in assets), these can still be
paid to the scheme.

No benefits may accrue during the assessment period. This does not prevent any
increase to a benefit which would otherwise accrue. Money purchase benefits can still
continue to accrue. It is also possible for atrustee or manager of a scheme to discharge
liabilitiesin respect of apension sharing order granted over amember’ s shareablerights
by conferring rights under the schemes on the former spouse entitled to the pension
credit.

Subsection (10) provides that any action taken in contravention of this section isvoid.
Subsection (11) provides for section 10 of the Pensions Act 1995 (civil penalties) to
apply to trustees or managers who fail to take all reasonable steps to comply with this
section.
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Where the Board ceases to be involved with a scheme, section 150(consegquences of
Board ceasing to be involved with a scheme) makes provision about contributions
which, but for section 133, would have been due during the assessment period.

Section 134: Directions

432.

433.

434.

This section enables the Board to give directions to “a relevant person” during the
assessment period.

Subsection (2) provides for the Board to give directions to a relevant person during
the assessment period on matters relating to the investment of the scheme’ s assets; any
expenditure; the instigation or conduct of legal proceedings,; and any other prescribed
matters. This enables the Board to ensure that protected liabilities do not exceed assets
or, if they do exceed the assets, that excessiskept to aminimum. Assetsfor thispurpose
will not include assets relating to money purchase benefits. Subsection (3) defines the
relevant person in relation to a scheme as the trustees, managers, sponsoring employer
or such other persons as may be prescribed.

Subsection (4) enables the Board to revoke or vary any direction it makes under this
section. Subsection (5) providesfor section 10 of the Pensions Act 1995 (civil penalties)
to apply to any trustee or manager of a scheme who failsto take all reasonable stepsto
secure compliance with any direction issued to the trustees or managers by the Board.
Subsection (6) provides for civil penalties to also apply to any other person who fails
to comply with a direction given to him by the Board and does not have a reasonable
excuse for such afailure.

Section 135: Restrictions on winding up, discharge of liabilities etc

435.

436.

437.

438.

430.

440.

This section restricts the winding up of a scheme during an assessment period. It
effectively takes away all the power that the trustees or managers or the employer might
have under scheme rulesto wind up a scheme.

Subsection (2) prevents the winding up of the scheme during the assessment period.
It does not prevent the Regulator directing the winding up of a scheme under
section 11(3A) of the Pensions Act 1995 (as inserted by section 22(power to wind up
occupationa pension schemes) of this Act) in order to ensure the protected liabilities
do not exceed assets or to keep any excess to a minimum.

Subsections (4) and (5) provide that no transfers are to be made from the scheme during
the assessment period. In addition no steps can be taken to discharge the scheme's
liabilities for pensions or other benefits or other liabilities prescribed in regulations.
These prohibitions apply whether or not the scheme is being wound up. But these
restrictions are subject to section 138 which sets out how benefits are to be paid, to or
in respect of members, during an assessment period.

Subsection (7) applies where a member has a right to a cash transfer sum or a
contribution refund (Chapter 5, Part 4 of the Pension Schemes Act 1993) and this right
arises on the commencement of the assessment date, during the assessment period the
right cannot be exercised and the powers and duties under Chapter 5, Part 4 of the
Pension Schemes Act 1993 do not apply.

Subsection (8) provides that the restrictions in subsection (4) do not prevent trustees or
managers from complying with a pension sharing order and discharging their liability
to provide a pension credit to the member’ s former spouse.

Subsection (9) provides that any action taken in contravention of this section is void,
other than in cases where the Board validates it (see section 136(power to validate
contraventions of section 135)).
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Subsection (10) provides for section 10 of the Pensions Act 1995 (civil penalties) to
apply to any trustee or manager of a scheme who fails to take all reasonable steps to
secure compliance with the restriction.

Subsection (11) prevents the Regulator from making a freezing order (see section 23)
in relation to a scheme during the assessment period.

Section 136: Power to validate contraventions of section 135

443.

445,

This section gives the Board power to validate contraventions of section 135(which
places certain restrictions on schemes during the assessment period). Subsection (1)
provides for the Board to validate a breach of section 135 only if to do so would be
consistent with the objective of ensuring that the scheme's protected liabilities do no
exceed its assets or, if they do, that any excess is kept to a minimum. Assets for this
purpose do not include assets relating to money purchase benefits.

Subsection (2) providesthat when the Board makes a determination asto whether or not
to validate a breach of section 135, it must give notice of its decision. The notice must
contain the reasons for the determination. It must be given to the Regulator, the trustees
or managers of the scheme, any insolvency practitioner in relation to the employer (or
if there is none, the employer), and any other person who the Board considers affected
by the decision.

Subsection (4) provides that a validation of a breach may only take effect once a
notice of the Board's decision has been given and the period for review of the notice
has expired. If there is a review the validation takes effect once the review, any
reconsideration, any reference to the PPF Ombudsman and any appeal against the
determination has been disposed of.

Section 137: Board to act as creditor of the employer

446.

447.

This section provides that during an assessment period the Board is the creditor of any
debt owed by the employer to the trustees or managers of a scheme and for the Board
to have all the rights and powers of a creditor during this period. So, for example, the
Board will represent the scheme at any meeting involving creditors of the employer.

Subsection (3) provides that the Board must pay any amounts received in respect of the
debt owed by the employer to the trustees or managers of the scheme.

Section 138: Payment of scheme benefits

448.

4409,

450.

451.

This section restricts the scheme benefits paid to members of a scheme during an
assessment period.

Subsection (2) provides that the amount of the benefits payable to scheme members
during the assessment period must be reduced, if necessary, so that they do not exceed
the level of compensation that would be payable if the scheme had been taken over by
the Board from the beginning of the assessment period. Subsections (3) and (4) provide
that during the assessment period no benefits are payable in respect of Chapter 5, Part
4 of the Pension Schemes Act 1993 (early leavers; cash transfer sum and contribution
refund). This restriction does not apply to money purchase benefits.

Subsection (5) providesthat benefits can be paid during an assessment period inrelation
to pension credits (where there has been a pension sharing order).

Where a pension scheme is being wound up, the effect of sections 73 to 73B of the
Pensions Act 1995 (as inserted by section 270(winding up) of this Act) is that the
benefits payable may be reduced. Subsection (6) provides that where a schemeis being
wound up during the assessment period the benefits payable are those that would have
been payabl e by the scheme had it not been winding up. Thisis subject to any reduction
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required under subsections (2) and (3) so that the benefits are paid at the same level as
that available under the pension compensation provisions.

If the Board does not assume responsibility for the scheme, adjustments may need to be
made in the future to make up amounts not paid by virtue of this section or to recover
amounts overpaid by virtue of section 138(6) (see sections 150(1) to (3) (consequences
of the Board ceasing to be involved with a scheme) and 154(13)(requirement to wind
up schemes with sufficient assets to meet protected liabilities)).

Subsection (8) providesthat for the purposes of ensuring that benefitsare paid during an
assessment period in accordance with subsections (2) and (3) the trustees or managers of
the scheme may take such steps as they consider appropriate (including steps adjusting
future payments under the scheme rules) to recover any overpayment or pay any
shortfall. Subsection (9) provides for civil penalties under section 10 of the Pensions
Act 1995 (civil penalties) to apply to the trustees or managers of a scheme who fail to
take all reasonable steps to secure compliance with subsections (2) and (3).

Subsection (10) provides that regulations may provide that in certain circumstances
benefits payable during an assessment period are not to be reduced to the level of
pension compensation payable from the Pension Protection Fund. Regulations may also
allow, in certain circumstances, for a member who has attained normal pension age
and continues in employment to postpone taking benefits from the scheme. This can be
postponed for the whole or part of the assessment period and can be on such terms and
conditions as may be prescribed. This prevents a person becoming a person in receipt
of apension where, had there not been an assessment period, he would have postponed
payment of his pension.

Subsection (11) defines*normal pension age” asthe age specified inthe schemerulesas
the earliest age at which the pension or other benefit becomes payable without actuarial
adjustment (excluding early payment on the grounds of ill health). Provision is made
for cases where different ages are specified in relation to different parts of a benefit.

Subsection (12) provides that regulations may set out that in prescribed circumstances
a benefit will be treated (for the purpose of subsection (2)) as having become payable
before the assessment period commenced. This may, for example, be used where a
member dies before the assessment period commences and as a person becomes entitled
to a benefit not immediately on the death but later during the assessment period.

Section 139: Loans to pay scheme benefits

457.

458.

450.

460.

This section alows the Board to lend money to the trustees or managers of a scheme
during the assessment period where it considers it appropriate for the purpose of
enabling payment of benefits to scheme membersin accordance with section 138.

The trustees or managers will have to make an application. The Board will lend what
it considers to be appropriate and on such terms as it thinks fit. Loans cannot be made
to enable payment of money purchase benefits payable from the scheme.

Subsection (3) providesfor any amount lent to the trustees or managers of ascheme and
interest to become due for repayment at the time that the Board ceases to be involved
with the scheme, or when the Regulator makes an order under section 11(3A) of the
Pensions Act 1995 (power to wind up occupational pension schemes) to wind up the
scheme or at the time when the requirement to wind up schemes with sufficient assets
to meet the protected liabilities applies (section 154(requirement to wind up schemes
with sufficient assets to meet protected liabilities)) whichever first occurs.

Subsection (4) providesthat the Board may not make any |oans once a scheme has been
ordered to wind up under section 11(3A) of the Pensions Act 1995.
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Il health pensions

Section 140: Reviewableill health pensions

461.

462.

463.

464.

465.

466.

467.

This section provides that during an assessment period the Board may review
entitlement toill health pensions paid under the scheme. A person under normal pension
age who is entitled to an ill health pension will generally be entitled to a higher level
of compensation than a person whose pension is not in payment at the beginning of the
assessment period. This section enables the Board to ensure that any ill health pension
has been correctly awarded.

Subsection (2) provides that the Board may review an ill health pension where:

e the member would be entitled to pension compensation under paragraph 3 of
Schedule 7 in respect of that pension;

» themember isunder normal pension age at the assessment date; and

» the pension is attributable to the member’ s pensionable service under the scheme
or another schemei.e. it isnot asurvivor’s or dependent’ s pension.

Subsection (3) provides that the Board can only review an ill heath pension under
subsection (2) if the original decision made by the trustees or managers to award the
ill health pension was made in the three years before the assessment date, or where
the member had applied for ill health retirement before the assessment date, and the
decision is made after that date.

Subsection (4) provides that where, at the assessment date, the trustees or managers
have failed to decide applicationsfor ill health retirement then the trustees or managers
must decide these applications within a prescribed time. If the trustees or managersfail
to do this then they may be subject to a civil penalty under section 10 of the Pensions
Act 1995 (civil penalties).

Subsection (5) deals with rates where an application for an ill health pension is made
on or after the assessment date or is made before that date but not decided in the period
mentioned in subsection (3)(b). If, in the absence of this section, the award would be
backdated to before the assessment date, this subsection provides that for the purposes
of determining any pension compensation the award is treated as taking effect after the
decisionis made. Asaresult the person will be treated as an active or deferred member
rather than a person in receipt of a pension for the purposes of Schedule 7 (pension
compensation).

Subsection (6) provides for regulations to prescribe the procedure to be followed in
relation to the review of anill health award under this section. This procedure may, for
example, require the Board to notify the scheme member in writing and give reasons
for itsdecision

The definitions in section 142 are relevant to this section.

Section 141: Effect of areview

468.

4609.

Where the Board decides that the conditions in section 141(3) are met, it may then
determine that the compensation in respect of the pension is to be determined under
the regulations rather than in accordance with Schedule 7 to the Act. It may only make
such a determination within a reasonable period after the assessment period began (or
the date the decision was made to pay the benefit) and before it approves a scheme
valuation.

The conditionsin section 141(3) are that:
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e the compensation which would be payable at the assessment date would exceed
the rate of the compensation which would be payable if it was calculated under the
regulations under section 141(2);

* theBoard is satisfied that:

o the award was made in ignorance of, or based on a mistake as to, a materia
fact relevant to the decision;

o at thetime of the decision to make the award, the member knew, or could have
been expected to know, that fact and that it was relevant to the decision;

o had the trustees or managers known, or not been mistaken asto that fact, they
could not reasonably have decided to make the award;

» theBoardis satisfied that the person would not have satisfied the conditions for ill
health retirement after the date of the trustees’ or managers decision and before
the assessment date. For example, if aperson’shealth had deteriorated significantly
since the origina award this provision enables the Board to consider new evidence
to determine if the award could properly have been made at alater time.

Where the Board determines that compensation in respect of the ill health pension is
to be determined in accordance with regulations under this section, compensation is
payable only from the time when the scheme valuation under section 143 becomes
binding (see section 145).

The definitions in section 142 are relevant to this section.

Valuation of assets and liabilities

Section 143: Board’'s obligation to obtain valuation of assets and protected
liabilities

472.

473.

474.

475.

This section requires the Board to obtain an actuarial valuation of the assets and
liabilities of the scheme in order to determine whether the assets of the scheme are
less than the protected liabilities. It must make this determination so that it can decide
whether it is required to assume responsibility for the scheme.

Subsection (2) states that the Board must, as soon as is reasonably practicable, obtain
an actuarial valuation of the scheme as at the relevant time. Thisis the time before the
qualifying insolvency event mentioned in section 127 (duty to assume responsibility for
schemes following an insolvency event), or, as the case may be, before the application
or natification under section 129(applications and notifications for the purposes of
section 128) was made or received.

Subsection (3) provides that if the requirements set out in regulations are met,
regulations provide that the following are to be assets or protected liabilities for the
purposes of this valuation:

e a debt due to trustees or managers by virtue of a contribution notice under
section 38, 47 or 55;

e anobligation arising under afinancial support direction (see section 45);
e anobligation imposed by arestoration order (see section 52).

Subsection (4) providesthat regulations may prescribe how the assets and the protected
liabilities of eligible schemesand their amount or value are to be determined, cal culated
and verified. Regulations may provide for the valuation to take account of events
occurring during the period beginning with the relevant time and ending with the time
the valuation is approved under section 144, when valuing certain assets and liabilities.
Those assetg/liabilities are
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e asection 75 debt;
* adebt due by virtue of a contribution notice issued under section 38, 47 or 55;
e anobligation arising under financial support for the scheme;

e anobligation imposed by a restoration order made under section 46 in respect of
a transaction involving assets of the scheme. Thisisin order that the Board need
not assume responsibility for a scheme which could be wound up to the benefit of
members.

Subsection (6) states that subject to any provision made in regulations under
subsection (4), a valuation must accord with any guidance issued by the Board.

Subsection (7) states that when cal culating the amount of any liabilities, a provision of
the scheme rules which limits the amount of the scheme’ sliabilities by reference to the
value of its assetsisto be disregarded. Such arule places an artificia restriction on the
value of ascheme'sliabilities.

Subsection (8) provides that when the Board ceases to be involved with a scheme it
no longer has a duty to obtain an actuarial valuation under subsection (2). It is, for
example, possible that the employer and associated pension scheme could be rescued
before the valuation is completed, and in such circumstances it would not be necessary
to compl ete the valuation.

Subsection (9) provides that the Board need not undertake an actuarial valuation of a
scheme when it considers that an event (such as arepayment of adebt or other event as
listed in this subsection) may occur. Such an event could affect the val ue of the assets or
the amount of the protected liabilities of the scheme for the purposes of the valuation.

I'n addition, under subsection (10) provision has been made to take account of the Board
having power to review ill health awards. This meansthat the Board cannot be required
to obtain the valuation whilst it may review ill health pensions under section 140. This
is because such areview may affect the valuation.

Subsection (11) defines “actuarial valuation” as a valuation of assets and protected
liabilities of the scheme that is prepared and signed by a person with the appropriate
gualifications or experience or a person approved by the Secretary of State. The
necessary qualifications on experience will be detailed in regulations. The form of the
valuation and the information to be contained within the valuation will be set out in
regulations.

Section 144: Approval of valuation

482.

483.

484.

The purpose of this section is to require the Board to determine whether to approve a
scheme valuation and where it approves a valuation, to provide acopy of it to specified
persons.

Subsection (1) provides that this section applies where the Board obtains avaluation in
respect of ascheme under section 143 (Board’ s obligation to obtain valuation of assets
and protected liabilities).

Subsection (2) states that if the Board is satisfied that the valuation has been prepared
in accordance with section 143 it must approve the valuation, and give a copy of it to
the Regulator, the scheme trustees or managers and the insolvency practitioner of the
employer or the employer. Subsection (3) states that if the Board is not satisfied that
the valuation is in accordance with section 143 then it must obtain a further valuation
under that section.
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Section 145: Binding valuations

485.

486.

487.

488.

This section provides for when a valuation becomes “binding” for the purposes of
Chapter 3 of Part 2. By virtue of section 160(transfer notice), the Board cannot assume
responsibility for a scheme until the valuation is binding.

Subsection (1) provides that the valuation only becomes binding once it is approved
under section 144 and the period to review the approval of the valuation has expired,
and any review, reconsideration or reference to the PPF Ombudsman of the approval
of the valuation and any appeal against his decision has been completed.

Subsection (2) states that once a valuation has become binding it is conclusive for the
purposes of establishing whether scheme assets are less than the protected liabilitiesfor
the purpose of section 127 or under section 128. Subsection (2) ensuresthat even where
abinding valuation is obtained account can be taken of subsequent fraud compensation
payments (see section 172) (relationship with fraud compensation regime).

Subsection (3) provides that the Board must notify the trustees or managers, the
insolvency practitioner (or, if none, the employer) and the Regulator once the valuation
becomes binding. Subsection (4) states that a notice under subsection (3) must bein the
prescribed form, and contain the prescribed information, as set out in regulations.

Refusal to assume responsibility

Section 146: Schemes which become eligible schemes

4809.

490.

This section enables regulations to be made requiring the Board to refuse to assume
responsibility for a scheme if it was not an eligible scheme throughout such period
as may be prescribed. Assuming that regulations under section 126 (eligible schemes)
require an “eligible scheme” to have at least three members, an example could include a
scheme with only two members which increases the number of scheme memberssolely
with the aim of becoming an eligible scheme to obtain assistance from the Pension
Protection Fund.

Wherethe Board refusesto assume responsibility for ascheme under thissection it must
issue awithdrawal notice and give acopy of the notice to the Regul ator; the trustees and
managers of the scheme; and any insolvency practitioner in relation to the employer
or if there is no insolvency practitioner, the employer. A withdrawal notice means a
notice in the prescribed form which states the time from which the Board ceases to be
involved with the scheme and contains such other information as may be prescribed in
regulations. A withdrawal natice is binding once the period for review has expired and
any review, reconsideration or reference to the PPF Ombudsman or appeal against his
determination of the notice has been completed and the notice has not been revoked,
varied or substituted.

Section 147: New schemes created to replace existing schemes

491.

492.

The Board must refuse to assume responsibility for aschemewhereit is satisfied that the
conclusions in subsection (1) are satisfied. This section prevents abuse in cases where
schemes which are not required to pay the levy transfer their membersto anew scheme
which is an eligible scheme, when insolvency of the employer seemslikely, in order to
benefit from the compensation scheme.

Where the Board refuses to assume responsibility for a scheme it must issue a
withdrawa notice and give a copy of the notice to the Regulator, the trustees or
managers of the scheme and any insolvency practitioner in relation to the employer
or if there is no insolvency practitioner, the employer. A withdrawal notice means a
notice in the prescribed form which states the time from which the Board ceases to be
involved with the scheme and contains such other information as may be prescribed
in regulations. A withdrawal notice becomes binding once the period for review of the
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notice has expired and any review, reconsideration or reference to the PPF Ombudsman
and any appeal againsgt his determination has been concluded and the notice has not
been revoked, varied or substituted.

Section 148: Withdrawal following issue of section 122(4) notice

493.

494,

495.

496.

497.

498.

A section 122(4) notice is a notice issued by an insolvency practitioner in respect of a
scheme stating that he cannot determine whether the schemeis one in respect of which
a scheme rescue is not possible or a scheme rescue has occurred.

The section stipulates that a withdrawa naotice under subsection (3) must be issued
where:

e thereisabinding section 122(4) notice;

» awithdrawal event has not occurred in respect of awithdrawal notice that has been
issued between the last insolvency event and the section 122(4) notice becoming
binding;

» theoccurrence of such awithdrawal notice in respect of such anoticeis no longer
possible (see section 149);

e aninsolvency event has not occurred sincetheissue of the section 122(4) noticeand
an insolvency event is unlikely to occur within six months from when the section

applies;

» where a withdrawal notice becomes binding, the Board's involvement with the
scheme ceases (see section 149).

Subsection (4) statesthat where no withdrawal noticeisissued under subsection (3) and
no further insolvency event occurs during that six month period the Board must issue
awithdrawal notice.

Subsection (5) states that the Board must send a copy of any withdrawal notice to the
Regulator, the trustees or managers of the scheme and the employer.

Subsection (6) specifies that a withdrawal notice issued under this section does not
become binding until the period for review has expired and any review, reconsideration
or reference to the PPF Ombudsman and any appeal against his determination has been
completed and that notice has not revoked, varied or substituted.

Subsection (7) providesthat notice that the withdrawal notice has become binding must
be given to the Regulator, the trustees or managers and the employer. The notice must
specify the time from which the Board will cease to be involved. Subsection (8) allows
regulations to specify the form and content of notices under this section.

Cessation of involvement with a scheme

Section 149: Circumstancesin which Board ceases to be involved with an €eligible
scheme

499.

500.

This section stipulates that the Board ceases to be involved with a scheme on the
occurrence of the first withdrawal event after the beginning of the assessment period,
thus bringing the assessment period to an end. Where awithdrawal notice isissued, the
issue does not count as awithdrawal event until the notice has become binding, i.e. until
appeal rights againgt itsissue have been exhausted and any appeal s have been resolved.

Subsection (2) lists withdrawal eventsin relation to an eligible scheme as follows:

e anotice under section 122(2)(b), that a scheme rescue has occurred, becoming
binding (this includes a notice issued by the Board by virtue of section 124);

e anotice under section 130, that a scheme rescue has occurred, becoming binding;
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e anctice is refused under section 146 or 147 to assume responsibility becoming
binding; and

» anotice of withdrawal given under section 148 becoming binding.

501. Subsections(3) to (5) deal with caseswhere an event occurs during the period between a
withdrawal notice being issued and it becoming binding, which, had the notice already
been binding when the event occurred, would have been a qualifying insolvency event
(or the equivalent event under section 128). This ensures that the event triggers a new
assessment period once the withdrawal notice becomes binding.

502.  Subsection (6) explainsthat for the purpose of Chapter 3 awithdrawal eventinrespect of
awithdrawal noticeisapossibility until each of the following are nolonger reviewable:

e any withdrawal notice issued;
e any falureto issue awithdrawal notice;

e any other notice issued by the Board under Chapter 2 or 3 which is relevant to the
issue of awithdrawal notice or to awithdrawal notice becoming binding;

» any falureto issue such anotice.

Section 150: Consequences of the Board ceasing to be involved with a scheme

503.  This section sets out the consequences to the scheme where the Board ceases to be
involved with it. It ensures that no member loses out as a result of the restrictions on
contributions, accruals and transfers that apply during the assessment period.

504.  Subsection (1) sets out that where the assessment period comes to an end the scheme
must top up benefits which fell due to the level that would have been payable under
scheme rules in respect of the entire assessment period in the absence of section 138.
Subsection (2) states that where the winding up of the scheme began before the end of
the assessment period the amount payable under subsection (1) in respect of benefits
which fell due will take account of any reduction required by section 73 to 73B of
the Pensions Act 1995 (as substituted by section 270 (winding up) of this Act) which
govern the benefits payable during the winding up period.

505.  Subsection (3) applies where an assessment period comes to an end and the scheme
is required to wind up. Where because of section 138(6) the benefits paid during that
period exceeded the amount which would otherwise have been payabl e during winding-
up, the trustees or managers must take steps to recover the excess amount paid.

506. Subsection (5) alows regulations to deal with cases where an assessment period ends
and a person was in employment during the period but did not accrue benefits due
to section 133(5)(no benefits accrue during an assessment period). Regulations will
prescribe that in certain circumstances benefits will accrue under the scheme rules.

507.  Subsection (6) sets out that regulations mentioned in subsection (5) may provide that:

a) benefits may not accrue unless contributions are paid towards the scheme during
aprescribed time frame;

b) employee contributions may be paid by the member in respect of the assessment
period;

¢) contributions mentioned in subsections (6)(a) and (6)(b) must be accepted in
respect of the assessment period;

d) section 31 of the Welfare Reform and Pensions Act 1999 (reduction of benefit
where a person’s shareable rights are subject to a pension debit) is to apply with
modificationsin cases where benefits accrue by virtue of this section.
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These notes refer to the Pensions Act 2004 (c.35)
which received Royal Assent on 18 November 2004

Subsection (7) defines the meaning of “contributions’ in relation to an eligible scheme.

Reconsideration

Section 151: Application for reconsideration

509.

510.

511
512.

513.

514.

Where the Board initially determines that there is a scheme failure but that the scheme
is not sufficiently underfunded to satisfy the conditions in section 127(3)(a) or 128(2)
(a), the scheme may apply for reconsideration under this section if it thinks that since
the start of the assessment period it has become further underfunded. The application
must be made within the “authorised period” mentioned in subsection (6).

Subsection (4) provides for any application for reconsideration to be in the prescribed
form and contain the prescribed information. In addition the application must be
accompanied by a protected benefits quotation in the prescribed form and audited
scheme accountsfor a period, determined by regulations under this section. A protected
benefit quotation is defined in subsection (8) but basicaly it is a quote from an
insurance company for annuities which would provide for each scheme member
benefits equivalent to the lower of:

» thecompensation payableif the Board assumes responsibility for their scheme, and
» their scheme benefits.
Subsection (5) provides that the application must be made within the authorised period.

Subsection (9) states that scheme accounts must include a statement of the assets
of the scheme (excluding those in respect of money purchase benefits) as at the
reconsideration time (see subsection (8)), and must be prepared in accordance with
other prescribed requirements.

Subsection (10) provides that regulations and guidance under section 143 (Board's
obligation to obtain val uation of assetsand protected liabilities) will apply to the scheme
accounts for the purposes of this section, as they apply for the purposes of a valuation
under that section.

Subsection (11) enables regulations to require that, where an asset of a prescribed
description has been acquired during the assessment period, the value assigned to the
asset as at the reconsideration timeis to be determined, for the purposes of the scheme
accounts, in the prescribed manner. Subsection (12) provides for regulations and any
guidance for the purposes of defining how the cost of securing benefits corresponding
to the compensation payable from the Pension Protection Fund will be determined,
calculated and verified for the purpose of the protected benefits quotation. Subsection
(13) aso provides that no account is to be taken of winding up, when determining a
person’ s entitlement to scheme benefits for the purposes of the quotation.

Section 152: Duty to assume responsibility following reconsideration

515.

516.

517.

This section sets out the circumstances in which the Board will assume responsibility
for a scheme on reconsideration.

Subsection (2) provides for the Board to assume responsibility for a scheme if it is
satisfied that the value of the assets of the scheme as at the reconsideration date
is less than the aggregate of: the amount quoted in the protected benefits quotation
accompanying the application (i.e. the amount required to buy out the protected
liabilities); the amount of the liabilities of the scheme not related to scheme members;
and the estimated costs of winding up the scheme.

Subsection (3) provides that where the Board makes a determination under this section
it must issue a ‘determination notice’ and give a copy of that notice to the trustees
or managers of the scheme and the Regulator. Subsection (5) states that the Board is
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519.

These notes refer to the Pensions Act 2004 (c.35)
which received Royal Assent on 18 November 2004

not required to assume responsibility for the scheme under subsection (2) until the
determination notice issued under subsection (3) becomes binding.

Subsection (7) states that where a determination notice issued under subsection (3)
becomes binding, the Board must give a notice to that effect and a copy of the
binding notice to the trustees or managers of the scheme and the Regulator. Subsection
(8) sets out the power to make regulations prescribing the form of the notice under
subsection (7) and the information to be contained within it.

Subsection (9) allows the Board to obtain its own valuation of the assets of the scheme
as at the reconsideration date if it wishes —rather than relying on the audited scheme
accounts. Subsection (10) provides that for the purpose of calculating the estimated
costs of winding-up, regulations and guidance under section 143(4) and (6) will apply
as they apply for the purposes of section 143. Subsection (12) provides that this
section is subject to sections 146 and 147 under which the Board can refuse to assume
responsibility for a scheme in certain circumstances.

Closed schemes

Section 153: Closed schemes

520.

521.

522.

523.

524.

525.

This section applies to cases where a scheme rescue is not possible and, although
the scheme has sufficient assets to meet the protected liabilities, the high level of the
scheme’ sliabilities mean that it cannot secure abuy-out quote for the scheme’ s pension
liabilities from one or more insurance companies.

Subsection (1) statesthat this section appliesto an eligible scheme where section 151(2)
or (3) applies(that iswhere aschemerescueisnot possible but the scheme has sufficient
assets to meet the protected liabilities).

Subsection (2) states that, if a scheme’s trustees or managers cannot obtain afull buy-
out quotation for the scheme liabilities, they must within the authorised period (within
the meaning of section 151(6), apply to the Board for authority to continue as a closed
scheme. Subsection (3) states that in order for scheme trustees or managers to decide
whether they should apply to the Board under subsection (2) to continue as a closed
scheme they must first take all reasonable steps to obtain a full buy-out quotation in
respect of the scheme.

Subsection (4) states that the application mentioned in subsection (2) must be in the
form required by regulations and must contain the information required by regulations.
It must also be accompanied by evidence in the form required by regulations showing
that the scheme trustees or managers have taken all reasonable steps to obtain a
guotation. Subsection (5) provides that, where the Board receives an application under
subsection (2) and is satisfied that the scheme trustees or managers have taken all
reasonable steps to obtain a full buy out quotation but have been unable to do so, they
must authorise the scheme to continue as a“closed scheme”.

Subsection (6) states that where the Board makes a determination on an application
it must issue a determination notice to the trustees or managers of a scheme and the
Regulator.

Subsection (8) states that, if the scheme trustees or managers do not comply with
subsection (2) or (3), section 10 of the Pensions Act 1995 (civil penalties) applies.

Winding up

Section 154: Requirement to wind up schemes with sufficient assets to meet
protected liabilities

526.

This section sets out the requirements for schemes to wind up when a scheme rescue
is not possible but the scheme has sufficient assets to meet the protected liabilities.
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530.

531.

532.

533.

These notes refer to the Pensions Act 2004 (c.35)
which received Royal Assent on 18 November 2004

Schemes authorised to continue as closed schemes are required to wind up under this
section, but because they cannot obtain buy-out quotations they may be forced to wind
up by paying their liabilities as they fall due rather than buying out their members
rights under the scheme by purchasing annuities.

Where an assessment period ends, the trustees or managers must wind up the scheme, or
continue to wind up the scheme (if this had already commenced before the assessment
period) if:

e ascheme rescue is not possible but the scheme has sufficient assets to meet the
protected liabilities (see section 151(2) or (3));

e the trustees or managers did not make an application for reconsideration (see
section 151) or apply to continue as a close scheme (see section 153(2)) within the
authorised period or if such an application was madeit has been finally determined,
and

» that if an application was made Board is not required to assume responsibility for
the scheme under section 152.

Subsection (4) states that when an assessment period in relation to a closed scheme
(as set out in section 159(3)) comes to an end because the conditions set out in
subsection (5) have been met the scheme trustees or managers must continue the
winding up of the scheme which was begun before the assessment period. The
conditions are that: an application is made by, or notice is given to, the trustees or
managers of a scheme as set out in section 157; the valuation obtained by the Board
under section 158(3) has become binding; and the Board is not required to assume
responsibility for the scheme under section 158(1).

Subsection (7) provides that the Board may give directions to the trustees or managers
of ascheme relating to the manner in which the schemeis wound up under this section.
Under subsection (8) the Regulator may, by order, direct any person specified to take
steps needed as a result of the winding up being backdated to the start of assessment
period by virtue of subsection (6) or the continuation of a winding up which began
before the assessment period and to take those steps within a prescribed period.

Subsection (9) states that section 10 of the Pensions Act 1995 (civil penalties) will
apply to any trustee or manager who has failed to take all reasonable steps to secure
compliance with subsections (7) and (8). Subsection (10) states that subsection (9) aso
applies to any other person who, without reasonable excuse, fails to comply with a
direction to him contained in an order under subsection (8).

Subsection (11) states that the winding up of a scheme under this section has the
same effect in law as if it had been done under powers conferred by or under the
scheme. Subsection (12) states that this section must be complied with, regardless of
any enactment’ sor ruleof law or rule of aschemethat would normally prevent ascheme
from winding up, or require a procedure to be implemented or consent obtained.

Subsection (13) provides that where an assessment period comes to an end with
the scheme being required to wind up/continue winding up under this section (see
section 132(2)(b)(iii) and 159(3)(b)(ii)), section 150(1) to (4) will apply. Those
provisions require adjustments to be made to the benefits paid during the assessment
period, so that they reflect the benefits payable under the scheme (subject to the
reguirements of sections 73 to 73B of the Pensions Act 1995 (winding up)).

Subsection (14) provides that where a public service pension scheme is wound up
regulations may modify any enactment containing the scheme rules or under which it
is made.
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Provisions applying to closed schemes

Section 155: Treatment of closed schemes

534.  Thissection makes provision in respect of the treatment of schemes that the Board has
authorised to continue as closed schemes under section 154(3).

535.  Although the schemeis no longer subject to an assessment period,subsection (2) states
that the provisions set out in subsection (3) of this section apply to closed schemes at
any time when the trustees or managers of ascheme are required to wind up or continue
winding up.

536. A closed scheme is required to wind up/continue winding up unless and until an
assessment period begins under section 159. The provisions which apply to a closed
scheme include section 40(5) (Board to act as a creditor for a debt due by virtue of a
contribution notice under section 38), and section 133 (restrictions on admission of new
members, payment of contributions etc).

537.  Subsection (4) states that regulations may require the trustees or managers of a closed
scheme in relation to which the provisions mentioned in subsection (3) apply to comply
with such requirements as may be prescribed when providing for the discharge of any
liability to, or in respect of, a member of the scheme for pensions or other benefits.
Thiscould, for example, be used to prevent ascheme discharging those liabilitieswhich
would not be compensated were the Board to assume responsibility for the scheme (e.g.
pensions which exceed the cap imposed by Schedule 7).

Section 156: Valuations of closed schemes
538.  This section makes provision for regular valuations of closed schemes.

539. Subsection (1) enables regulations to require the trustees or managers of a closed
scheme to obtain actuarial valuations of the scheme at certain intervals. Thisisin order
that they can decide whether they should make an application to the Board requesting
it to reconsider taking responsibility for the scheme.

540. Regulationsand guidancewill deal with how assets and liabilities are to be determined,
calculated and verified in accordance with guidance issued by the Board. Subsection
(4) provides for any provision of a scheme that limits the amount of its liabilities by
reference to its assets to be disregarded when calculating the amount of the liabilities
of a scheme for the purposes of this provision. Subsection (5) ensures that the trustees
or managers are not required to obtain an actuarial valuation of the scheme while they
are awaiting afina determination of their application to continue a closed scheme.

Reconsider ation of closed schemes

Section 157: Applications and notifications where closed schemes have insufficient
assets

541.  Thissection sets out the requirements that apply when trustees or managers of a closed
scheme become aware (probably as a result of avaluation under section 156) that the
scheme no longer has sufficient assets to meet its protected liabilities (see section 131).

542.  Subsection (1) states that when the trustees or managers of a closed scheme become
aware that the scheme' s assets are | ess than the protected liabilities, they must make an
application to the Board for it to assume responsibility for the scheme. This must be
done before the end of a period to be set out in regulations. (Once again references to
assets here do not include assets rel ating to money purchase schemes.) The Board must
give acopy of any application it receives to the Regulator.

543.  Subsection (3) providesthat the Regulator must issue ancticeto the Board if at any time
it becomes aware that a scheme’ s assets areless than its protected liabilities. Subsection
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(4) provides for the Board to issue a notice to the scheme trustees or managers when
it receives notification from the Regulator.

Subsections (5) and (6) are aimed at preventing both an application under subsection (1)
and a notice under subsection (3) being given in respect of the same set of facts.

Subsection (7) provides for regulations to state the format and information to be
provided in notices and applications under this section. Subsection (8) states that civil
penalties (section 10 of the Pensions Act 1995 (civil penalties)) apply if a trustee
or manager of a scheme fails to take al reasonable steps to ensure compliance with
subsection (1).

Section 158: Duty to assume responsibility for closed schemes

546.

547.

548.

549.

This section sets out the Board's duty to assume responsibility for a closed scheme
when the appropriate application or notification under section 157 ismade and where at
the“relevant time” (as defined in subsection (8)) the assets were | ess than the protected
liabilities.

Subsection (1) states that where the trustees or managers of a scheme make an
application under section 157, or receive anotice from the Board under section 157(4),
the Board must assume responsibility for the scheme if the value of the assets was
less than the value of the protected liabilities at the relevant time. Subsection (2) states
that in relation to subsection (1) any reference to assets excludes any assetsin relation
to money purchase benefits. Subsection (3) provides that the Board must obtain an
actuaria valuation (within the meaning of section 143) of the scheme, as soon as it
possibly can, in order to determinewhether the conditionsin subsection (1) are satisfied.

Subsections (4) to (6) deal with requirements with which the valuation must comply
and apply many of the provisionsrelating to an actuarial valuation under section 143.

Subsection (7) ensures that once an application is made or notification is given under
section 157 no further application/notification need be considered if it is made before
the existing one is determined.

Section 159: Closed schemes: further assessment periods

550.

551.

552.

This section ensures that a closed scheme enters a further assessment period if an
application is made or a notification is given under section 157. As a result, all
the provision restricting the operation of a scheme during an assessment period (see
sections 133 to 138) will apply.

Subsection (3) provides that a further assessment period begins in relation to closed
schemes when the application is made or the notice is received (under section 157)
by the trustees or managers of the scheme, and ends when the trustees or managers
of the scheme receive a transfer notice from the Board as set out in section 160 or
the conditions set out in section 154(5) (scheme sufficiently funded to meet protected
liabilities) are met, whichever occursfirst.

If the assessment period comes to an end because the conditions in section 154(5) are
satisfied, the scheme continues as a closed scheme and the winding up of the scheme
continues (subject to thefact that it may be unableto buy out itsliabilitiesimmediately).
If the scheme subsequently becomes underfunded, a further application may be made
or notification given under section 157 and afurther assessment period will begin under
section 159.
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Assumption of responsibility for a scheme

Section 160: Transfer notice

553.

554.

555.

556.

557.

558.

This section providesfor the Board to issue atransfer notice to the trustees or managers
in circumstanceswherethey arerequired to assume responsibility for aschemeby virtue
of section 127, 128, 152 or 158.

Once the transfer notice is received by the trustees or managers, section 161 appliesto
transfer al property, rights and liabilities of the scheme to the Board. The trustees or
managers of the scheme are discharged from their pension obligations under the scheme
from that time, and the Board is required to pay compensation to scheme members on
an ongoing basis in accordance with the provisions of Part 2.

Subsection (2) provides for the Board to issue a transfer naotice to the trustees or
managers of a scheme once they are satisfied that they are required to assume
responsibility for a scheme. Subsections (3) and (4) provide for the Board to issue
a transfer natice in a case to which section 127 (duty to assume responsibility for
schemes following an insolvency event) orsection 128 (duty to assume responsibility
for a scheme) applies only after the valuation obtained under section 143 becomes
binding. Similarly, in a case to which section 158 (duty to assume responsibility for a
closed scheme) applies, no transfer notice can be given until the valuation obtained by
the Board under section 158(3) becomes binding

Subsection (5) states that a transfer notice may not be given in relation to a scheme
during any period when the issue of, or failure to issue, a withdrawal notice under or
by virtue of section 146 or 147 (refusal to assume responsibility) is reviewable.

Subsection (6) provides for the Board to give a copy of the transfer notice to the
Regulator and the insolvency practitioner in relation to the employer, or if thereisnone,
to the employer.

Subsection (7) provides for this section to be subject to the provisions relating to fraud
compensation cases, which provide that no transfer notice can be issued within the first
twelve months of the assessment period or in circumstances where an application for
fraud compensationispending. Thisisto givetimefor afraud compensation application
to be made as the payment of such compensation may affect the scheme's ability to
meet the cost for the protected liabilities, and so affect whether the Board must take
responsibility for the scheme.

Section 161: Effect of Board assuming responsibility for a scheme

559.

560.

This section sets out the effect of the Board issuing a transfer notice to the trustees or
managers of a scheme. All the property, rights and liabilities of the scheme transfer to
the Board when the transfer noticeisreceived by the trustees or managers of the scheme.
The trustees or managers of the scheme are discharged from their pension obligations
to the scheme at this stage. The Board is required from that point to pay compensation
to scheme members on an ongoing basis under the statutory rules set out in Chapter 3
of Part 2. The Board is a so responsible for ensuring that any adjustment is made which
isrequired to ensure the correct amount was paid from the beginning of the assessment
period (e.g. under section 138 aperson may have been receiving scheme benefitswhich
were lower than the corresponding compensation entitlement and, if so, he will have
to be paid the difference).

Subsection (2) sets out the effects of the Board assuming responsibility for an eligible
scheme. The property, rightsand liabilities of the scheme are transferred to the Board at
the time the trustees or managers receive the transfer notice. This transfer is automatic
and does not requirethe completion of any legal formalities. From that time, thetrustees
or managers of the scheme are discharged from their pension obligations (as defined)
and the Board takes over responsibility for ensuring that compensation is and has been
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paid in accordance with the pension compensation provisions (as defined). The scheme
istreated as having been wound up immediately after the transfer notice is received by
the trustees or managers of the scheme and ceases to exist at thistime.

Subsection (3) states that the liabilities transferred will not include money purchase
benefits and any other liabilities as set out in regulations. Subsection (4) states that the
trustees and managers are discharged of obligationsin respect of guaranteed minimum
pensions (Part V, Chapter 2 of the Pension Schemes Act 1993) and obligations to
administer the scheme in accordance with the scheme rules or any other enactment.

Subsection (7) provides the power to make regulations to modify aterm of a relevant
“contract of insurance”. These are contracts entered by pension schemes to secure
their liabilities in respect of a particular person. These contracts may require the
scheme to pay the amount paid under the contract to the scheme member. But once the
Board assumes responsibility for the scheme, this amount may exceed the member’s
compensation entitlement under the Act. Under subsection (7) the contract may be
modified so that the Board is not required to pay to the member an amount which
exceeds his compensation entitlement.

Schedule 6: Transfer of Property, rights and liabilities to the Board

563.

564.

565.

566.

567.

568.

Schedule 6 makes additional provision to that made under section 161 in respect of the
transfer of the property, rights and liabilities of an occupational pension scheme to the
Board pursuant to atransfer notice issued under section 160.

Paragraph 2(1) states that property, rights and liabilities are to include property, rights
and liabilitiesthat would not otherwise be capable of being transferred, property situated
anywherein the UK or elsewhere, and rights and liabilities under the law of any part of
the UK or any country or territory outside the UK. Contracts of employment between
the trustees or mangers and an individual will not transfer, but are terminated on the
day preceding receipt of the transfer notice by the trustees or managers of the scheme.

Paragraph 3 provides for any legal proceedings by or against any of the trustees
or managers of the scheme, or applications to any authority which are pending
immediately before the transfer to be continued by or against the Board. The liabilities
transferred by section 161 do not include any liabilitiesin respect of an existing or future
cause of action against the trustees or managers where they would have been personally
liable to meet the claim and would not have been indemnified from the assets of the
scheme. These will remain liabilities of the trustees or managers.

Paragraph 4 states that the transfer to the Board does not require consent from anyone.
Thetransfer isbinding in respect of all persons. Paragraph 5 provides that the transfer
shall not give anyone power to terminate or amend any interest or right of the trustees
or managers of the scheme.

Paragraph 6 provides that if there are any references in agreements etc to the trustees
or mangers they shall continue to have effect after the transfer as if they referred to
the Board.

Paragraph 7 provides that the Board will have to take al steps required so that foreign
property, rights or liabilities are vested in it. Until this is effected under the relevant
foreign law the trustees or managerswill have to hold the relevant property or rightson
behalf of the Board. They may also have to discharge aliability on behalf of the Board.

Section 162: The pension compensation provisions

5609.

This section providesthat Schedule 7 makes provisionsfor the compensation to be paid
where the Board assumes responsibility for a scheme. Thisincludes provision for:

* periodic compensation to be paid to or in respect of members;
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e |ump sum compensation to be paid to members;
* acap to beimposed on the periodic compensation and lump sum compensation;
e annual increases to be made to periodic compensation.

Subsection (2) makes clear that references in Part 2 to the pension compensation
provisions are to the provisions of this section, section 140 to 142, 161(2)(c) , 164 and
168 and Schedule 7.

Schedule 7: Pension compensation provisions

571.

This Schedule explains how the compensation payable from the Pension Protection
Fund is to be determined. The amount of compensation paid is calculated as a
percentage of the benefits a person was entitled to or in receipt of from the scheme.
For example 100% compensation will be given where a person was in receipt of a
pension immediately before the assessment date. The amount payableis limited by the
compensation cap where a person was under normal pension age at the assessment
date. Pension compensation may also be paid to survivors of persons in receipt of
compensation

Pensionsin payment at assessment date

572.

573.

574.

Paragraph 3 provides that where a person was in receipt of a pension prior to the
assessment date, he will receive 100% of the protected pension rate he was entitled to
from the scheme plus annual increases under paragraph 28. This will be subject the
Secretary of State’s power to vary percentage rates (paragraph 30).

Where a person was in receipt of a pension from the scheme prior to the assessment
date and had not attained normal pension age before that date, he will receive 90%
compensation. This will not apply where he had received benefits as a result of ill-
health subject to the power to review aperson’sill-health pension — see sections 140 to
142. Thiswill be subject to the compensation cap (paragraph 26) and the Secretary of
State’ s power to vary percentages (paragraph 30).

Paragraph 4 dealswith where the pensioner who isin receipt of pension compensation
dies. The widow or widower will receive, after his death 50% of his compensation.
Regulations will set out when the widow or widower will not be entitled to
compensation. This will allow provision to be made for cases where the scheme rules
did not pay a pension to awidow or widower.

Pension benefits postponed at assessment date

575.

576.

577.

Paragraph 5 provides that 100% pension compensation will be paid where before the
assessment date a person had been entitled to a pension, was over normal pension age
and had postponed taking that pension. The compensation is calculated by reference
to the protected pension rate he would have received plus any increases under
paragraph 28. Thisis subject to the Secretary of State's power to vary the percentage
(paragraph 30). The member may commute (convert into a lump sum) part of the
pension compensation when it comes into payment (see paragraph 24). The pension
compensation is paid from the assessment date, subject to any provision made to
postpone entitlement under section 164 during the assessment period.

Paragraph 6 provides that 50% of the pension compensation in payment will be paid
to the member’s widow or widower when he dies. Regulations will set out when the
widow or widower will not be entitled to compensation. Thiswill allow provisionto be
made for cases where the scheme rules did not pay a pension to awidow or widower.

Paragraph 7 provides that lump sum compensation can be paid from the Pension
Protection Fund. This will be paid where the member had postponed entitlement to a
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lump sum from the scheme and he had attained normal pension age. 100% of the lump
sum payable from the scheme will be paid at the assessment date. Thisis subject to the
Secretary of State's power to vary percentages (paragraph 30) and does not include a
lump sum received as aresult of commutation.

Active members over normal pension age at assessment date

578.

579.

580.

Paragraph 8 providesthat pension compensation of 100% is payableto active members
of the scheme who were over normal pension age before the assessment date. The
compensation is calculated by reference to the protected notional pension accrued plus
increases calculated under paragraph 28. This is subject to the Secretary of State's
power to vary the percentage (paragraph 30). The pension compensation is paid from
the assessment date and part of it may be commuted for alump sum (see paragraph 24).

Paragraph 9 provides that 50% of the pension compensation in payment will be paid to
the member’ swidow after he dies. Regulationswill set out when the widow or widower
will not be entitled to compensation. This will allow provision to be made for cases
where the scheme rules did not pay a pension to awidow or widower.

Paragraph 10 providesfor when lump sum compensation can be paid from the Pension
Protection Fund. Thiswill be paid where the active member had aright to alump sum
and was over normal pension age. 100% of the accrued amount in respect of the lump
sum plus any increases under the scheme's rules (referred to as the admissible rules)
will be paid at the assessment date. This does not apply to alump sum received through
commutation.

Active member who have not attained normal pension age

581.

582.

583.

Paragraph 11 provides that 90% pension compensation is paid to active members
who had not attained normal pension age before the assessment date. The amount
payable will be calculated by reference to the accrued protected notional pension
plus increases under paragraph 28 plus the revaluation amount. This is subject to
the compensation cap (paragraph 26) and the power of the Secretary of state to vary
percentages (paragraph 30). The pension compensation will commence at his normal
pension age and part can be commuted (see paragraph 24).

Paragraph 13 provides that 50% of the pension compensation in payment, or payable,
will be paid to the member’s widow or widower after his death. Regulations will set
out when the widow or widower will not be entitled to compensation. This will allow
provision to be made for cases where the scheme rules did not pay apension to awidow
or widower.

Paragraph 14 provides for when lump sum compensation can be paid. Where the
member has been entitled to a lump sum he will receive 90% of the accrued amount
plus the revaluation amount. This will be paid when he attains normal pension age.
This does not apply to a lump sum received through commutation. This is subject
to the compensation cap (paragraph 26) and the Secretary of State’s power to vary
percentages (paragraph 30).

Deferred memberswho have not attained normal pension age at assessment date

584.

Paragraph 15 provides that 90% pension compensation will be paid to deferred
members who have not attained normal pension age. The pension compensation paid is
calculated by reference to the accrued protected pension plus the revaluation amount.
This is subject to the compensation cap (paragraph 26) and the Secretary of State's
power to vary the percentage (paragraph 30). The pension comes into payment from
the deferred member’ s normal pension age and part may be commuted as alump sum
(see paragraph 24).
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585.  Paragraph 18 provides that 50% of the pension compensation in payment or payable
will be paid to the deferred member’s widow or widower after he dies. Regulations
will set out when the widow or widower will not be entitled to compensation. Thiswill
allow provision to be made for cases where the scheme rules did not pay a pension to
awidow or widower.

586. Paragraph 19 sets out when lump sum compensation is payable from normal pension
age. 90% of the lump sum to which the deferred member was entitled under the scheme
rules (referred to as admissible rules) will be paid. This does not apply to alump sum
received through commutation. Thisis subject to the compensation cap (paragraph 26)
and the Secretary of State’s power to vary percentages (paragraph 30).

Compensation in respect of schemeright to transfer payment or contribution
refund

587.  Paragraph 20 sets out when a person is entitled to a lump sum of 90% of a protected
transfer payment or protected contribution repayment. This is paid where a person’s
pensionable service terminates on the commencement of the assessment date and as
aresult he has aright to a transfer payment under the scheme (‘ the protected transfer
payment’) or a cash payment which refunds his contributions to the scheme (‘the
protected contribution repayment’). Thisis paid immediately after the Board issuesthe
transfer notice under section 160.

588.  Regulations may modify paragraphs 8, 10, 11 or 14 as they apply where a person is
entitled to compensation under this paragraph.

Pension credit member swho have not attained nor mal benefit age at assessment
date

589.  Paragraph 21 appliesparagraphs 15, 18 and 19 to pension credit members, with certain
modifications, as if those paragraphs applied to them. The term normal benefit age is
used for pension credit members rather than the term normal pension age.

Survivor swho do not meet conditionsfor scheme benefits at assessment date

590. Paragraph 22 provides that pension compensation may be paid to a survivor who
became entitled to a pension after the assessment date as a result of the death of a
member before the assessment date. The pension must be one which is paid to the
survivor as aresult of satisfying conditionsin the scheme rules. It must also be paid in
respect of the deceased member’ s pensionable service. The amount paid will be 100%
of the pension which would have been paid by the scheme if entitlement had arisen
before the assessment date plus any increases under paragraph 28. This is subject to
the Secretary of State’'s power to vary percentages (paragraph 30).

Compensation in form of dependants benefits

591. Paragraph 23 providesthat regulations may provide for compensation to be payableto
partners and dependants of prescribed descriptions.

Commutation of periodic compensation

592.  Paragraph 24 provides that a person can commute part of his pension compensation
as alump sum but cannot commute more that 25% (this percentage may be changed
by the Secretary of State). The amount paid as alump sum will be 25% of the pension
compensation payable after reductions are made to take account of the compensation
cap. The lump sum payable will be the actuarial equivalent of the commuted portion
of the pension compensation calculated from tables designated for this purpose by the
Board. Regulation may set out the manner in which the option to commute may be
exercised.
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Early payment of compensation

593.

Paragraph 25 provides that regulations may prescribe when a person may receive
pension compensation and lump sum compensation before hisnormal pension age. This
appliesto active members and deferred members under normal pension age. The Board
will determine the actuarial reduction to be applied to compensation paid early under

this paragraph.

Compensation cap

594.

595.

596.

597.

598.

Paragraph 26 makes provision for the compensation cap. This is the amount which
will be specified by the Secretary of State by order. The compensation cap is expected
to be £27,777 in the first year for persons who are aged 65. Paragraph 27 requires
him to increase the amount specified where areview under section 148(2) of the Social
Security Administration Act 1992 concludes that there has been an increase in the
general level of earnings.

The compensation cap will apply to personsin receipt of apensionfrom aschemebefore
the assessment date who were under normal pension age when the pension commenced
and were not digible for the pension on the grounds of ill health (paragraph 3). It
will also apply when active members and deferred members under normal pension age
become entitled to pension compensation and/or lump sum compensation (paragraphs
11, 14, 15 and 19). The compensation cap will apply at the date when a person became
entitled to pension compensation. It may be actuarially adjusted if the person had not
attained 65 or was 66 or over at the date when he first became entitled.

Where the member was entitled to a pension or other benefit under the scheme rules
and this exceeds the compensation cap, he cannot receive more than 90% of the cap.
If the total were less than the cap then he will receive 90% of that amount. Where a
pension was already in payment (where under normal pension age) and part of it had
been commuted, the amount used for the purpose of cal culating pension compensation
will bethefull amount of the pension before commutation and thistotal will be reduced
to the level of the compensation cap, if it exceeded it. If alump sum had already been
paid then it will be added to any pension in payment for the purpose of calculating
pension compensation. If this total exceeds the cap then no more than 90% of the cap
can be paid as pension compensation.

When calculating the total benefits to which there is entitlement under the scheme,
account will also be taken of benefits received from connected occupational pension
schemes. Regulationswill also providethat paragraph 26 will apply with modifications
where a person becomes entitled to pension compensation and had previously been
entitled to compensation in respect of benefits under the scheme or aconnected scheme
or became entitled to one or more lump sums under the scheme or a connected scheme.
A schemeis a connected schemeif it has the same employer.

Regulations may also prescribe sumsto be disregarded for the purpose of paragraph 26.

Annual increasein periodic compensation

599.

Paragraph 28 provides that pension compensation will be increased each year by the
lesser of theincreasein retail priceindex and 2.5% (‘ the appropriate percentage’). This
will apply to the portion of the pension compensation which relates to the member’s
service in the scheme after 6 April 1997.

Board’s powersto alter rates of revaluation and indexation

600.

Paragraph 29 provides that the Board may determine the maximum revaluation rate
for the purposes of paragraphs 12(4) and 17(4).
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601. The Board may also determine the ‘appropriate percentage’ for the annual increasein
pension compensation under paragraph 28. This can only apply to future increases and
can apply to all cases or those cases where entitlement arose after the determination.

602. The Board must consult persons it considers appropriate and publish details of the
proposed determination asit considers appropriate. It must consider any representations
made.

Secretary of State's powersto vary percentage paid as compensation

603.  Paragraph 30 providesthat the Secretary of State may on the Board’ srecommendation
vary any of the percentageslisted in paragraphs 3(4)(a) and (b), 5(3), 7(2), 8(3), 10(2),
11(3), 14(3), 15(3), 19(3), 20(3) and 22(3).

604. The Board must consult such persons it thinks appropriate and publish details of the
proposed recommendation in relation to the percentages, in such manner as it thinks
appropriate. It must consider any representations made.

Special provision in relation to certain pensionsin payment beforethe
assessment date

605. Paragraph 31 appliesto caseswhereimmediately before the assessment dateapersonis
in receipt of apension, but because of the definition of “admissiblerules’ in paragraph
35(2) heisnot entitled to compensation under paragraph 3. Paragraph 31 provides that
regulations may allow for the pensioner to be treated for the purposes of the pension
compensation provisions as entitled to apension from the scheme before the assessment
date and for the compensation payable to be determined as prescribed (any provisions
of this Schedule may also be applied with modifications as prescribed). Regulations
may also deal with any entitlement to compensation in respect of the pension which
arises other than under paragraph 3.

Short periods of service which terminate on commencement of assessment date

606. Paragraph 32 applies where a member’s pensionable service is terminated on the
commencement of the assessment period and, as a result, the member has a right to
receive a cash transfer sum or contribution refund under Chapter 5 of Part 4 of the
Pension Schemes Act 1993. The member will receive compensation in the same way
as other active members of the scheme asif they had rights to long service benefit and
did not have any other rights to benefits under the scheme.

Power to modify Schedulein its application to certain schemes

607. Paragraph 33 provides that regulations may modify the Schedule as prescribed where
the scheme is a prescribed scheme or a scheme of a prescribed description. This power
may be used to facilitate payment of benefits to members of cash balance schemes.

Normal pension age

608. Paragraph 34 defines normal pension age as the age specified in the scheme’s rules
(referred to asadmissible rules) asthe earliest age at which the scheme pension or lump
sum becomes payable without actuarial adjustment (excluding any rule making special
provision asto early payment on grounds of ill-health or otherwise). Special provision
is made where there are different ages for different parts of a pension or lump sum. If
itisnot possibleto identify the normal pension age from the scheme’ s admissible rules
the Board can decide how the normal pension age is to be determined having regard
to those rules.
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Schemerules, admissiblerules etc

609.

610.

611.

612.

Paragraph 35 defines the meanings of admissible rules, recent rule changes and recent
discretionary increases.

Admissible rules means the scheme rules, but disregarding, in certain circumstances,
all recent rule changes (including any rules which come into operation as a result
of winding-up or an associated event). A recent rule change is disregarded if before
the assessment date the combined effect of the change, and any recent discretionary
increases, was to increase the protected liabilities of the scheme.

Recent rules changes means a change which took effect three years before the
assessment date or were made during the three year period (and took effect before
that period). In addition any scheme rules which come into operation by reference to
an insolvency event in relation to the employer or any prescribed event in relation to
the employer, are also included as “recent rule changes’. Sub-paragraph (6) lists rule
changes which are exempted. These include, for example, changes required by any
enactment or changes of a prescribed description.

Recent discretionary increases means an increase in the rate of apension in payment or
a postponed pension which took effect in the three years before the assessment date or
was introduced during that period with effect from an earlier time Sub-paragraph (8)
provides that certain increases may be disregarded.

Accrual rate, pensionable service and pensionable earnings

613.

Paragraph 36 definesthe meaning of accrual rate, pensionabl e service and pensionsable
earnings.

Other definitions

614.

615.

616.

Paragraph 37 defines deferred member, normal benefit age, pension credit member,
pension credit rights, retail pricesindex and the scheme.

References in the Schedule to a pension or lump sum or aright to such, do not include
money purchase benefits.

Regulations may be made in relation to the meaning in this Schedule of references to
ill health.

Section 163: Adjustments to be made where the Board assumes responsibility for a
scheme

617.

618.

619.

620.

This section sets out what adjustments the Board has to make in relation to
compensation amounts payable once it assumes responsibility for a scheme.

Where the Board has assumed responsibility for a scheme it must pay compensation
in accordance with the pension compensation provisions. Where during the period
beginning with the assessment date and ending with the receipt by the trustees or
managers of the transfer notice, any benefits were paid (excluding money purchase
benefits), these benefits will go towards discharging the liability to pay pension
compensation.

If during this period a person became entitled to a benefit as a result of the death of a
scheme member before the assessment period started, then regulations may be made
under subsection (3). These may provide that in prescribed circumstances al or part
of the benefit may be treated as having become payable before the assessment date.
Where they are treated as payable before the assessment date they will not be treated
as discharging the Board' s liability to pay pension compensation.

Subsection (4) provides that the Board must take steps to recover any amounts paid
during the period in excess of entitlement to pension compensation together with
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interest. Where lessthan that entitlement had been paid the Board must pay the shortfall
(plus interest). Subsection (4) does not apply to money purchase benefits or any other
amounts prescribed in regulations. The Board will not be required to recover any
amount which it considers trivial or to recover any amount from a person in such
circumstances as may be prescribed in regulations

Section 164: Postponement of compensation entitlement for the assessment period

621.

Subsection (1) enables regulations to postpone a person’ s entitlement to compensation
for the whole or any part of the assessment period during which he continues in
employment after attaining normal pension age. Subsection (2) allowsregulations under
this section to prescribe the terms and conditions of postponement (e.g. increments may
be paid where entitlement is postponed).

Section 165: Guaranteed minimum pensions

622.

This section deals with guaranteed minimum pensions (within the meaning of the
Pensions Schemes Act 1993) when the Board takes responsibility for an eligible
scheme. Subsection (1) states that the Board must notify the Inland Revenue when it
has assumed responsibility for an eligible scheme and where the liability of the trustees
or managers to provide guaranteed minimum pensions is discharged. Subsection (3)
provides for section 47 of the Pension Schemes Act 1993 to be amended so that the
necessary deduction from the state earnings related pension scheme (SERPS) can be
made by the Inland Revenue (as the member will be receiving compensation in respect
of hisGMP).

Section 166: Duty to pay scheme benefits unpaid at assessment date

623.

624.

625.

626.

This section statesthat the Board, onceit has assumed responsibility for ascheme, must
pay benefits which a person had become entitled to before the assessment period but
which remained unpaid when the Board assumed responsibility. This will not apply
where the person postponed payment of the benefit or to atransfer payment or refund
of contributions.

Subsection (5) allows regulations to treat a person's entitlement to a benefit as arising
before the assessment date. This power applies where the member dies before the
assessment period commences and the entitlement to the survivor’ s benefit arises on or
after the assessment date but before the Board assumes responsibility for the scheme.
This means that should the Board assume responsibility for the scheme and payment
of the survivor’s benefit is unpaid, then the Board will be required to make payment
of this benefit.

Subsection (6) applies to prescribed rights which a person became entitled to before
commencement of the assessment period. Regulations may be made requiring the Board
to take prescribed steps in prescribed circumstances. One of the intended uses of this
power isto deal with rights to contribution refunds which arose before the assessment
period but had not been discharged before that period began.

Subsection (7) alows Chapter 3 of Part 2 of the Act and the scheme rulesto be modified
for the purpose of regulations under subsection (6).

Section 167: Modification of Chapter where liabilities discharged during
assessment period

627.

This section provides that Chapter 3 of Part 2 can be modified by regulations. These
regulations will apply where liability to provide a pension or benefit is discharged
during an assessment period, or in prescribed circumstanceswhere aprescribed liability
isdischarged before the commencement of the assessment period. Thispower isneeded
to ensure that no compensation is payable in respect of a liability which has been
discharged
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Section 168: Administration of compensation

628.

The Secretary of State may make regulations with regard to the operation and
administration of Chapter 3 of Part 2 (pension protection). These may relatein particular
to:

» the method and timing of payments of pension compensation;

e calculating amounts payable;

» the payment of compensation to another person on behalf of a beneficiary;
e payments when abeneficiary dies;

e therecovery of overpayments;

» thesuspension of payments.

Discharge of Board’sliabilities

Section 169: Discharge of liabilitiesin respect of compensation

629.

This section enables the Board, once it has assumed responsibility for a scheme, to
discharge any of its liabilities to pay compensation to members by: taking out one or
more insurance policies; entering into one or more annuity contracts; transferring the
benefit of such policiesor contracts; payment of cash sum, as prescribed. Inthe mgjority
of cases it is expected that the liability to pay compensation will be discharged not
through this section but by making the compensation payments as they fall due under
Chapter 3 of Part 2.

Section 170: Discharge of liabilities in respect of money purchase benefits

630.

Subsection (1) providesfor this section to apply wherethe Board assumes responsibility
for an eligible scheme and one or more members have accrued rights under the scheme
to money purchase benefits. Subsection (2) providesfor regul ationsto require the Board
to ensure that liabilities in respect of money purchase benefits transferred to the Board
under section 161(effect of Board assuming responsibility for ascheme) are discharged
in a prescribed manner. Subsection (3) provides for regulations under subsection (2) to
include provision prescribing the manner in which protected rights (within the meaning
of section 10 of the Pensions Schemes Act 1993 (civil penalties)) are disbursed.

Equal treatment

Section 171: Equal treatment

631.

632.

633.

This section provides the mechanism to ensure that there is no discrimination between
men and women arising from the use of the scheme rules when cal culating entitlement
to pension compensation or when the Board makes other payments (e.g. under
section 170).

This section also provides that any of the Board's payment functions which have a
discriminatory effect, directly or indirectly, must be modified so that the discriminatory
effect is removed.

Subsection (3) provides this section does not operate where any differencein treatment
is genuinely due to a material factor which is not a difference in sex. Subsection (4)
also enables regulations to provide that the section does not operate in prescribed
circumstances.
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Relationship with fraud compensation regime

Section 172: Relationship with fraud compensation regime

634.

635.

636.

Subsection (1) clarifies that no notice transferring responsibility for the scheme to
the Board can be given within the first 12 months of the assessment period. This
is to give time for a fraud compensation application to be made as the payment of
such compensation may affect the scheme's ability to meet the cost for the protected
liabilities, and so affect whether the Board must take responsibility for the scheme.

Subsection (2) states that, where there has been an application for afraud compensation
payment under section 182, (cases where fraud compensation can be made) no transfer
notice can be given until the Board has decided the application, and the period
within which the Board's decision can be reviewed has expired and any review,
reconsideration or reference to the PPF Ombudsman against the decision and any appeal
against his decision has come to an end.

If, during the assessment period the Board decides to make a fraud compensation
payment and compensation becomes payabl e after the relevant time (as defined), then
it will be regarded as an asset of the scheme at the relevant time, for the purpose of
valuationsreferred to in sections 127(2)(a), 128(2)(a), 152(2) or 158(1). This does not
apply where the compensation payable relates to a reduction in value of assets relating
to money purchase benefits.

The fund

Section 173: Pension Protection Fund

637.

638.

The Pension Protection Fund is a fund maintained by the Board, and is designed to
ensure that income derived from the Pension Protection levies (including the initial
levy), and assets transferred from schemes to the Board under section 161 are kept
separate from other assets and monies such as those held in the Fraud Compensation
Fund or those relating to the administration of the Board.

The Pension Protection Fund comprises of:
e property and rightstransferred from schemesto the Board under section 161(2)(a);

* receipts from the initial levy (under section 167) or the pension protection levies
(under section 175);

e money borrowed under section 115 for the purposes of Chapter 3 of Part 2 (pension
protection);

e investment income or capital gain arising from the assetsin the Pension Protection
Fund (see subsection (2));

» any repayment of aloan which has been made to trustees or managers during the
assessment period so that they can pay scheme benefits which the scheme was
unableto pay during the assessment period, and any interest repaid on theloan (see
section 139);

e amounts recovered by the Board after a scheme has entered the Pension Protection
Fund because the trustees had overpaid an individual during the assessment period
(section 163(4)(a)) or because the Board overpaid an individual following entry
(seesection 168(2)(e));

e any amountwhichispaidin order to meet adebt owed under section 40(7) becausea
contribution notice has been issued by the Regulator under section 38. For example,
under section 38, the Regulator may issue contribution notices where there is
evidence that employers have attempted to prevent the recovery of or, avoid or
otherwise than in good faith, reduce their liability for the “employer debt” that has

29


http://www.legislation.gov.uk/id/ukpga/2004/35/section/172
http://www.legislation.gov.uk/id/ukpga/2004/35/section/172/1
http://www.legislation.gov.uk/id/ukpga/2004/35/section/172/2
http://www.legislation.gov.uk/id/ukpga/2004/35/section/182
http://www.legislation.gov.uk/id/ukpga/2004/35/section/127/2/a
http://www.legislation.gov.uk/id/ukpga/2004/35/section/128/2/a
http://www.legislation.gov.uk/id/ukpga/2004/35/section/152/2
http://www.legislation.gov.uk/id/ukpga/2004/35/section/158/1
http://www.legislation.gov.uk/id/ukpga/2004/35/section/173
http://www.legislation.gov.uk/id/ukpga/2004/35/section/161
http://www.legislation.gov.uk/id/ukpga/2004/35/section/161/2/a
http://www.legislation.gov.uk/id/ukpga/2004/35/section/167
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175
http://www.legislation.gov.uk/id/ukpga/2004/35/section/115
http://www.legislation.gov.uk/id/ukpga/2004/35/section/173/2
http://www.legislation.gov.uk/id/ukpga/2004/35/section/139
http://www.legislation.gov.uk/id/ukpga/2004/35/section/163/4/a
http://www.legislation.gov.uk/id/ukpga/2004/35/section/168/2/e
http://www.legislation.gov.uk/id/ukpga/2004/35/section/40/7
http://www.legislation.gov.uk/id/ukpga/2004/35/section/38
http://www.legislation.gov.uk/id/ukpga/2004/35/section/38

639.

640.

These notes refer to the Pensions Act 2004 (c.35)
which received Royal Assent on 18 November 2004

or might become due under section 75 of the Pensions Act 1995 (deficiencies of
assets);

any property transferred or amounts paid to the Board as required by arestoration
order issued by the Regulator under section 52. A restoration order may be issued
by the Regulator in order to restore the position of a pension scheme and to protect
the Pension Protection Fund against the effect of transactions at an undervalue
involving scheme assets,

any amount paid to the Board because the Regul ator hasissued acontribution notice
where there has been afailure to comply with arestoration order under section 55;

any amounts transferred from the Fraud Compensation Fund (as set out in
section 187);

additional categories of money required to be paid into the Pension Protection
Fund by secondary legislation under subsection (1)(k). However, the secondary
legislation cannot allow money to be paid into Pension Protection Fund directly or
indirectly from the Crown.

Subsection (2) states that the Board must credit to the Pension Protection Fund any
income or capital gain which arises from the assets held in the fund.

Subsections (3) and (4) provide that only the following payments and transfers may be
made from the Pension Protection Fund:

sums required to pay any liabilities of schemes for which the Board assumes
responsibility (as set out in section 161(2)(a));

payments of pension compensation to individuals under Chapter 3 of Part 2;

money required for the repayment of, and the payment of interest on, funds
borrowed by the Board as described under subsection (1)(c). (Thereisfurther detail
on borrowing under section 115);

money required to make loans to trustees or managers unable to meet liabilitiesfor
pensions and benefits requiring immediate payments as set out under section 139;

money required to make payments to individuals who were underpaid during the
assessment period;

money required to make payment of scheme benefitsto individualswho weredueto
receive these payments before the assessment date (the beginning of the assessment
period), but who remain unpaid at the point the Board assumes responsibility for
the scheme (as set out in section 166);

sums required to discharge liabilities under sections 169 or 170 — for example, the
purchase of annuities to cover money purchase benefits under a hybrid scheme, or
the payment of scheme benefits outstanding at the point of entry to the Pension
Protection Fund;

any sums required to meet liabilities imposed on the Board by a restoration order
where transactions at an underval ue have occurred (section 52);

any property (other than sums of money) required to meet liabilities imposed on
the Board by arestoration order where it has assumed responsibility for a scheme;

sums required to meet the cost of transferring foreign property, rightsand liabilities
from the scheme to the Pension Protection Fund (as set out in section 161(5), and
paragraph 7 of Schedule 6);

sums required for purposes prescribed by regulations.
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The Levy

Section 174: Initial Levy

641.

Regulations will provide for the imposition of an initial levy on eligible schemes for a
prescribed initial period. They must state the factors by reference to which the initial
levy will be assessed, the rate of the levy and the time or times during the initial period
when the levy, or any instalment of the levy, becomes payable.

Section 175: Pension protection levies

642.

643.

645.

646.

Subsection (1) requiresthe Board to impose arisk-based levy and a scheme-based levy
in respect of eigible schemes for each financia year falling after the initial period as
defined in section 174.

Subsection (2)(a) and (3) sets out the factors by reference to which the risk-based levy
isto be assessed and subsection (2)(b) and (4) sets out the factors by reference to which
the scheme-based levy isto be assessed.

Subsection (5) providesthat before the beginning of each financial year the Board must
determine:

» thefactorsto be used to assess the pension protection levies,
» thetimes by reference to which the levies are to be assessed,
» therate of thelevies, and

» thetimeswhen the levies become payable

Subsection (6) alows different risk factors, scheme factors or rates in respect of
different schemes. Subsection (7) allows the rate to be nil in respect of a description
of scheme.

Theduty toimposethese leviesis subject to section 177 (amount to beraised by pension
protection levies) and section 180 (transitional provision).

Section 176: Supplementary provisions about pension protection levies

647.

648.

This section sets out the requirement for the Board to consult such persons as
it considers appropriate in the manner specified in secondary legislation before
determining the pension protection levy factors where:

e itisthefirst financial year for which pension protection levies are imposed,
» thereisachangein aproposed levy rate or factor from the previous year, or

* no consultation has been required under this section in relation to the pension
protection levies imposed for the previous two financia years.

Subsection (2) requiresthe Board to publish details of any determination of the matters
mentioned in subsection (5).

Section 177: Amountsto be raised by the pension protection levies

649.

650.

This section sets out restrictions on the amounts to be raised by the pension protection
levies.

Subsection (1) states that the Board must, when determining the pension protection
levies, estimate the amount which will be raised by the levies it proposes to impose.
Subsection (2) states that the Board must not impose levies for a financial year in a
form which it estimates will raise an amount exceeding the levy ceiling (as outlined
in section 178) for the financial year. Subsection (3) provides that 80% of the pension

31


http://www.legislation.gov.uk/id/ukpga/2004/35/section/174
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/1
http://www.legislation.gov.uk/id/ukpga/2004/35/section/174
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/2
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/3
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/2
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/4
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/5
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/6
http://www.legislation.gov.uk/id/ukpga/2004/35/section/175/7
http://www.legislation.gov.uk/id/ukpga/2004/35/section/177
http://www.legislation.gov.uk/id/ukpga/2004/35/section/180
http://www.legislation.gov.uk/id/ukpga/2004/35/section/176
http://www.legislation.gov.uk/id/ukpga/2004/35/section/176/2
http://www.legislation.gov.uk/id/ukpga/2004/35/section/176/5
http://www.legislation.gov.uk/id/ukpga/2004/35/section/177
http://www.legislation.gov.uk/id/ukpga/2004/35/section/177/1
http://www.legislation.gov.uk/id/ukpga/2004/35/section/177/2
http://www.legislation.gov.uk/id/ukpga/2004/35/section/178
http://www.legislation.gov.uk/id/ukpga/2004/35/section/177/3

These notes refer to the Pensions Act 2004 (c.35)
which received Royal Assent on 18 November 2004

protection levies raised in any one financial year must be raised by the risk-based
levy. Qubsection (4) provides that regulations may modify the levy ceiling for the first
financial year after the transitional period provided for by section 180. Subsection
(5) provides that, in the second financial year after the transitional period and for
any subsequent years, there shall be a restriction on the maximum amount of pension
protection levies. The amount raised cannot exceed the amount raised in the previous
year by more than 25%. This percentage can be modified by an order made by the
Secretary of State, but he must consult appropriate persons before making such an order.

Section 178: Thelevy ceiling

651.

652.

653.

Thissection requiresthe Secretary of Stateto specify alevy ceiling beforethe beginning
of each financial year. Thelevy ceiling for thefirst financial year for which leviesunder
section 175 are imposed must have the approval of the Treasury. Thefirst levy ceiling
set by the Secretary of State is expected to be the amount he estimates would normally
be required to be collected by the pension protection leviesin anormal year.

Subsection (3) requires the levy ceiling to be increased each year by the percentage
increase in the level of earnings in Great Britain for the review period (as defined in
section 178(4)) For this purpose the Secretary of State is required by subsection (5) to
review the general level of earnings for each review period and changes to earnings.
He may estimate the general level of earningsin such manner as he thinks appropriate.

Subsection (8) allows the Secretary of State to specify an increase to the levy ceiling
which exceeds the increase in the level of earnings required by subsection (3).
He can only do so if the Board makes a recommendation to that effect and the
Treasury approves. The Board must consult appropriate persons before making this
recommendation.

Section 179: Valuations to determine scheme underfunding

654.

655.

This section sets out the way in which valuations will determine scheme underfunding
for the purposes of calculating the risk-based pension protection levy. Subsection (1)
allows for regulations to require trustees or managers of each scheme to provide the
Board with an actuarial valuation of the scheme or any other information the Board may
require in respect of the assets and protected liabilities of the scheme at such intervals
or times as may be determined by regulations.

Subsection (3) alowsfor regul ationsto prescribe how the assets and protected liabilities
of schemes and their amount or value are to be determined, calculated and verified.
Subsection (4) states that subject to any provision made under subsection (3) those
matters should be determined, calculated and verified with guidance issued by the
Board. Subsection (5) providesthat where a scheme has arule saying that its liabilities
are limited to the amount of its assets, this rule is to be disregarded Subsection (6)
states that any reference to “assets” does not include assets relating to money purchase
benefits.

Section 180: Pension protection levies during the transitional period

656.

657.

Subsection (1) of this section allows for regulations to modify the provisions relating
to the pension protection levies (as set out in section 175 and 177(2), 177(3)) for the
“transitional period”. Thetransitional period will immediately follow theinitial period
in section 174 and will alow the Board the time it needs to implement afull risk-based

levy.

Regulations may modify section 177(2) so that it applies in the transitional period as
if its reference to the levy ceiling were a reference to a lower amount specified in
the regulations. Subsection (2) states such modifications may only be made with the
approval of the Treasury.
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Section 181: Calculation, collection and recovery of levies

658.

This section applies to the initial levy and the pension protection levies. It provides
that these levies are payable to the Board by the trustees or managers of the scheme
or any other prescribed person. Subsection (3) provides that the Board must determine
the schemes which must pay any levy, calculate the amount of the levy to be paid, and
notify any person of the amount of their liability and when it is payable. Subsection (4)
allows the Board to del egate these duties to the Regulator. Subsection (5) provides that
if schemes are eligible for only part of ayear a proportion of the yearly levy is payable
which reflectsthe proportion of the year during which the schemeiseligible. Exceptions
to subsection (5) will be detailed in regulations. Subsection (6) and (7) provide for the
leviesto be a debt due to the Board which is recoverable by the Board or, if the Board
determines, by the Regulator. Subsection (8) allows regulations to make provision for
the collection and recovery of such debts and the circumstances in which the debt may
be waived.
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