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TRIBUNALS, COURTSAND
ENFORCEMENT ACT 2007

EXPLANATORY NOTES

PART 5: DEBT MANAGEMENT AND RELIEF

Summary
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Part 5 of the Act makes changes to two statutory debt-management schemes,
Administration Orders (Chapter 1) and Enforcement Restriction Orders (Chapter 2).

Part 5, Chapter 3, also amends the Insolvency Act 1986 to allow for the introduction of
anew form of personal insolvency procedure that entails the making, administratively
by the official receiver, of adebt relief order (DRO) on the application of an individual
debtor who meets specified criteria as regards his assets, income and liabilities. The
effect of the order is to stay enforcement of the debts by creditors, the debts being
discharged after a period of one year. While the order is in force, the debtor will be
subject to similar restrictions and obligations as if he had been adjudged bankrupt.

Chapter 4 of Part 5 of the Act empowersthe L ord Chancellor (or hisdel egate) to approve
Debt Management Schemes (“DMSSs”) operated by any body of persons. Approved
schemeswill be ableto arrange Debt Repayment Plans (“ DRPS") for individual debtors.
Subject to prescribed restrictions, schemes will in effect be able to compel creditor
participation and plans will be able to compose (i.e. reduce or partially write off) debts.
These schemes could be operated by a variety of service providers. Existing providers
of debt management advice and assistance do not have the power of compulsion and
composition. In future, they will be able to choose whether to offer an ‘approved
scheme’ as part of their service.

It is intended that DRPs will sit alongside and complement statutory schemes, such
as Administration Orders (“AQOs"), DROs and Individual Voluntary Arrangements
(“IVAS’). The intention is to provide a range of options giving more choice and
flexibility to assist the rehabilitation of over-indebted people. The most appropriate
scheme to use will depend on the particular circumstances.

Background

Administration Orders and Enforcement Restriction Orders
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Administration Orders (“AQs") are a court-administered debt management scheme
for those with multiple debts totalling no more than £5,000, one of which must be a
judgment debt. The provisions governing AOs are set out in sections 112-117 of the
County Courts Act 1984.

The 1985 Civil Justice Review recommended a humber of changes to the AO scheme
and these were taken forward in section 13 of the Courts and Legal Services Act 1990
(“the CLSA 1990"). The changes included removal of the need for a judgment debt,
an increase in the debt limit and the introduction of a strict three-year limit to the
order. Section 13 also included, for the first time, an explicit power for the court to
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grant an order restricting enforcement where it considered that this would be more
appropriate than an AO. Such an order, once made, would provide temporary relief
from enforcement for those unable to meet their commitmentsfor aperiod to be defined
by each order. However, as concerns were raised about the viability of section 13, it
has never been brought into force.

So, in July 2004 the Government consulted on arange of targeted optionsto offer better
assistance to people with multiple debts (the Choice of Paths Consultation), including
reform to the existing AO scheme and a revised and targeted Enforcement Restriction
Order (“ERO”) scheme. The Government’s response paper on the consultation,
published in March 2005, committed to a number of changes to the AO scheme
including an increase in the debt ceiling and a time limit to orders. The paper
also committed to a revised and more workable version of the ERO to address the
deficiencies identified in section 13 of the CLSA 1990. Part 5 of the Act takes forward
these changes.

Debt Relief Orders
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At present if anindividual encounters difficulty paying his debts, the remediesthat are
available to him either require him to have assets or funds available to distribute to
his creditors on aregular basis (for example IVA, county court AO or a non statutory
debt management plan) or, as with bankruptcy, thereisafeeto accessthe remedy. This
means that the procedures that are currently available are inaccessible to some people,
since they do not have the financial means to use them.

Such people often have relatively low levels of liabilities, no assets over and above a
nomina amount and no surplus income with which to come to an arrangement with
their creditors.

The DRO has been devised following the Choice of Paths consultation, which
determined that there was a perceived need for aremedy for people who arefinancially
excluded from the current debt solution procedures, and a further consultation by The
Insolvency Servicein 2005 (“Relief for the Indebted — an Alternative to Bankruptcy?’)
onthedetail of how it might operate. It isaprocedurethat will enable someindividuals,
who meet specified criteria as regards liabilities, assets and income, to seek relief from
certain debts.

The DRO will be made administratively by officia receivers (who will operate the
scheme) and will not routinely require any judicial or other court intervention. The
effect of the order will beto prevent creditors from enforcing their debts and the debtor
will be discharged from the debts after a period of one year. Creditors will be notified
of the making of an order and will have a right to make objections on certain grounds
if they believe the order should not have been made.

The debtor will need to pay an up front entry fee to cover the administration costs but
this will be significantly less than the deposit required for bankruptcy proceedings to
beinitiated. In order to keep coststo aslow alevel aspossible, approved intermediaries
from the debt advice sector will help an applicant decide if the DRO procedureis right
for him before he applies to the officia receiver, and assist the debtor in making his
application. Again to maintain alow level of administrative costs (and therefore entry
fee) the facility to apply for a DRO will be available only online.

To be eligible for an order the debtor will need to meet criteria as regards the level of
liabilities, the level of assets and the level of surplus income, and these levels will be
set in secondary legislation to enable them to be updated when necessary.

While the order is in force the debtor will be subject to the same restrictions and
obligations as in bankruptcy, and will be subject to a similar regime of restrictions
ordersor prosecution if his conduct in relation to the insolvency isfound to be cul pable.
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There will be aright of appeal to the court for both the debtor and creditors who are
dissatisfied with the way the official receiver has dealt with the case.

There is a facility to account for windfalls and increases in income during the period
when the order isin force.

Debt Management Schemes
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Many organisations currently offer advice and assistance to debtors. This can include
negotiation with creditors to agree an acceptable schedule of repayments and drawing
up plans to help debtors manage their finances and make those repayments. It is
estimated that over 25,000 such debt repayment plans were arranged in 2004 and there
are currently around 70,000 active plans.

Such schemes depend on the voluntary participation of the debtor and creditors, and
operate without any form of regulation. Thereis currently no power to compe creditors
to adhere to the terms of adebt repayment plan (that isto accept the planned repayments
without taking enforcement action). Therefore a single uncooperative creditor can
effectively block the creation of a repayment plan that would benefit the debtor and
all the other creditors in the long run. Nor is there any power to compose debts that
cannot be repaid within a reasonable period as an incentive for the debtor to maintain
the required repayments.

Measures in Part 5 of the Act make it clear that business and secured debts cannot
be included in these schemes. The measures also enable scheme operators to exercise
powersto compel creditor participation, by preventing enforcement action, and to write
off a proportion of the debts where a debtor complies with a DRP but simply cannot
repay the full amount in a reasonable timescale. Additionally, the measures give the
Lord Chancellor power to prescribe in regulations the circumstances in and the extent
to which these powers may be exercised. For example, regulations might define the
minimum and total repayments for which plans must provide, thereby defining the
maximum proportion of the total debts that could be written off. Within these limits,
individual schemes could make greater or lesser use of such powers.

The Act aso provides creditors with a right of appeal to a county court against the
making, their inclusion and terms of a DRP.

Before making regulations to bring this Chapter into effect, the Government intends
to undertake further research into existing statutory and non-statutory schemes for
assisting the over-indebted and those in multiple debt situations (including the working
of the reformed AO scheme). This would inform detailed proposals that would then
be subject to a full public consultation exercise and regulatory impact assessment to
confirm their benefits and cost effectiveness.

The Choice of Paths consultation sought views on whether it would be desirable in
principle for a scheme similar to the court-based AO scheme to be operated in the
private and voluntary sectors. A majority of respondents thought that a non-court
scheme could offer advantages over the AO scheme. The paper did not discuss the
details of such a scheme. The provisions in this Chapter are intended to take powers
to give effect to such a scheme or schemes through regulations, subject to further
consultation on the details.

Commentary on Sections. Part 5

Section 106: Administration orders

468.

Subsection (1) of this section replaces the existing Part 6 of the County Court Act 1984
(“CCA 1984").

Section 112A — Administration orders


http://www.legislation.gov.uk/id/ukpga/2007/15/section/106
http://www.legislation.gov.uk/id/ukpga/2007/15/section/106/1

4609.

470.

471.

472.

473.

474.

These notes refer to the Tribunals, Courts and Enforcement Act
2007 (c.15) which received Royal Assent on 19th July 2007

Section 112A provides that an administration order (“AQ") is an order to which
certain debts are scheduled, which imposes a requirement on the debtor and which
imposes requirements on certain creditors. Debts are to be scheduled to the order in
accordance with the provisions in sections 112C, 112D, 112Y(3) and 112Y (4). The
reguirement which must be imposed on the debtor is set out in section 112E and thisis
areguirement to make repayments towards scheduled debts whilst the AO isin force.
The requirements which must be imposed on certain creditors are set out in sections
112F to 1121 and these are all requirements which restrict the ability of those creditors
to take enforcement action whilst an AO isin force.

Section 112B — Power to make order

This section sets out the conditions that must be met before the court can make an AO
in relation to adebtor. Thisisanew test for making AOs which introduces the concept
of “qualifying debts’ together with other new requirements that must be met before
an AO can be obtained. Section 112AB provides that a “qualifying debt” is any debt,
except for adebt that is secured against an asset, such asamortgage, or adebt that falls
within a description specified in regulations. The conditions which must be met before
an AO can be made are;

e the debtor must have at least two qualifying debts, and he must be unable to pay
at least one of them;

* thedebtor must not have any business debts;

e the debtor must not be excluded by the AO, voluntary arrangement or bankruptcy
exclusions as defined by section 112AH;

e the debtor’'s total qualifying debts must be less than the amount prescribed in
regulations (“the prescribed maximum”);

» thedebtor’ssurplusincome must be more than the amount prescribed in regulations
(“the prescribed minimum”).

Section 112AE sets out how “surplusincome” isto be calculated. It isto be calculated
in accordance with regulations. Before making an AO, the court must have regard to
any objections. The Civil Procedure Rules 1998 will govern the procedure for making
the order.

Section 112C — Scheduling declared debts

Debtors will be required to declare al qualifying debts, including those which are not
due at thetime of applying for an order, to ensure that the court hasatrue picture of their
indebtedness. This section provides that when making an AO, the court must schedule
to the order all declared debts already due. Declared debts that become due after an AO
ismade must be schedul ed to the order following an application by the debtor or creditor
and after considering any objections made to the debt being scheduled (in accordance
with section 112AG(5)).

Section 112D — Scheduling new debts

This section gives the court the power to schedule to an existing AO qualifying debts
arising after an order is made and becoming due during the life of the order, on the
application of the debtor or a qualifying creditor. A “qualifying creditor” is a creditor
under a qualifying debt (see section 112AA(1)). However, this power is dependent on
the total debt figure (including the new debt) not exceeding the prescribed maximum.

Section 112E — Repayment Requirement

This section imposes a requirement on the debtor to make repayments towards
scheduled debts during the life of an AO. Debts may either be repaid in full or to the
extent decided by the court and different debts may be repaid to different extents.
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Subsection (5) provides the court with the option to order that repayments are not
to be made on debts arising after an order is made and scheduled to the order under
section 112D, until all of the repayments required in respect of previously declared
debts have been made. This provision is designed to discourage irresponsible lending
and borrowing.

The section also provides that repayments must be made by instalments and the amount
of instalments must be determined in accordance with regul ations. The regul ations must
make provision for instalments to be determined by reference to the debtor’s surplus
income. The section also allows the court to order repayments to be made by other
means, such as by lump sums, in addition to the regular instalments, for example, where
the debtor disposes of property.

Section 112F — Presentation of bankruptcy petition

Sections 112F to 112| set out the requirements that must be imposed by an AO on
certain creditors for aslong asthe AO isin force.

The first requirement, in section 112F, provides that any qualifying creditor of the
debtor is to be prohibited from presenting a bankruptcy petition against that debtor,
unless he has the court’s permission. This is similar to the current provision under
section 112(4) of the CCA 1984. However, unlike section 112(4), this new section does
not include a prohibition on a creditor joining in a bankruptcy petition that has been
presented by another creditor. So, if aqualifying creditor obtainsthe court’s permission
to present a bankruptcy petition (or if a non-qualifying creditor presents a petition
without the court’ s permission), then all of the debtor’ s creditors will be ableto joinin
those bankruptcy proceedings. If thisleads to the making of abankruptcy order against
the debtor, then the court which made the AO will be required to revoke that AO (see
section 112U(4)(b)).

Section 112G — Remedies other than bankruptcy

This section sets out the second requirement that must be imposed by an AO on
certain creditors. Thisis similar to the current provision under section 114 of the CCA
1984. It prohibits qualifying creditors from seeking to recover their debt by pursuing
any other remedy (that is, other than bankruptcy) without the court’s permission.
However, regulations may be made under this section to exempt certain creditors from
this requirement in appropriate circumstances. For example, exemptions will apply in
respect of debts that are a criminal fine, a student loan or that are due under an order
madein family proceedings or maintenance assessments made under the Child Support
Act 1991. In relation to these particular types of debt, it is appropriate that the creditor
should be free to recover the debt from the debtor, even though an AO is in force.
These exceptionswill bein line with those categories of debt which are non-provablein
bankruptcy proceedings. Therevised ERO scheme and the new DRO and DRP schemes
will have similar exemptions. This ensures a consistent approach, which is essential to
facilitate movement between these schemes for those debtors who need it.

Section 112H — Charging of interest etc.

This section sets out the third requirement that must be imposed by an AO on certain
creditors. Any creditor under a scheduled debt is prevented from charging any interest,
fee or charge in respect of the scheduled debt during the life of an order.

Section 112I — Stopping supplies of gas or electricity

This section sets out the fourth requirement that must be imposed by an AO on certain
creditors — in this case, creditors who are domestic utility suppliers. This largely
replicates what would have been section 112A of the CCA 1984, had section 13(5) of
the CLSA 1990 been commenced. However, these provisions are limited to imposing
restrictionson electricity and gas suppliers because the Water Industry Act 1991 already
restricts the powers of water suppliersin relation to domestic supply of water.
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Section 112J— Application for an order

Unlike the current provisions, which allow the court to make an order on its own
initiative, this new section provides that an AO can only be made on the application
of the debtor. It aso removes the current need for the debtor to have at least one court
judgment in respect of any of his debts. This will ensure that a debtor who needs the
protection of an AO is able to obtain an AO without first having to wait for one of his
creditors to take him to court.

Section 112K — Duration

This section differs from the current legislation by setting a maximum overall limit of
5 years on the duration of an AO. At present, AOs are not time limited. Section 112(9)
of the CCA 1984, which wasto be inserted into that Act by section 13(4) of the CLSA
1990 had it been commenced, limited AOs to a maximum period of 3 years. An order
will ceaseto have effect 5 years after the date on which it was made, unlessthe court has
specified an earlier datein the order. If the court specifies an earlier date when it makes
the AQ, then it may subsequently extend the length of that order under section 112S
(variation of duration), provided that the overall length remains within the 5 year time
limit from the making of the order. The court may also revoke an AO before it is due
to expire, under section 112U or section 112V (duty and power to revoke order), and
in those cases the order will cease to have effect in accordance with the revocation.

The intention is to make the AO scheme more effective by providing certainty about
the length of the order, as well as an opportunity for a debtor’ s rehabilitation (because
of the fixed term), a reasonable return to creditors and an incentive to maintain the
repayments.

Section 1121 — Effect on other debt management arrangements

This new section defines the relationship between an AO and the other debt
management arrangements set out in subsection (6), which are EROs, DROs and DRPs.
It provides that when an AO is made, any other debt management arrangement which
had effect in relation to the same debtor immediately before it was made will cease to
have effect automatically when the AO is made. Provision is also made for the court
to notify the provider of the other arrangements as soon as practicable, or as soon as
it becomes aware of their existence, of the making of the AO. Similar provisions are
incorporated into the revised ERO scheme and the new DRO and DRP schemes This
will ensure that no more than one debt management arrangement has effect in respect
of the same debtor at the same time.

Section 112M — Duty to provide information

This new section applies aslong asan AO isin force and requires a debtor, who is the
subject of an AQ, to supply information about his earnings and income (including, for
example, any cash that he might win or receive as agift) and his assets and expenditure
at intervals to be specified in regulations. The information to be provided must include
details of any anticipated changes that are likely to occur before the next statement
is due, for example if the debtor knows that he is due to receive a bonus in his next
pay. Additionally, debtors will be required to notify the court within a period, again to
be specified in regulations (probably 7 — 14 days), before he disposes of any property
(including cash) that is above a set value, to be specified in regulations.

Thisnew provisionisintended to facilitate the court’ srolein actively managing an AO,
for example by exercising its powers to vary or revoke the order where appropriate.

Section 112N — Offence if information not provided

This section provides that any failure to provide information, as required under
section 112M, is an offence which is punishable by a county court judge who may
impose a fine of not more than £250 or imprisonment for not more than 14 days.
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This offence is not a criminal offence; instead it is treated as if it were a contempt of
court. The penalty is equivalent to that which applies to a debtor who fails to provide
the information required by section 15 of the Attachment of Earnings Act 1971 (see
section 23 of that Act).

Section 1120 — Existing county court proceedings to be stayed

This section provides that any county court proceedings that were pending against the
debtor when the AO was made, must be stayed if the following conditions apply:

» the proceedings relate to one of the debtor’s qualifying debts and they are not
bankruptcy proceedings;

» following the making of the AO, the creditor under that debt is unable to enforce
it because of the prohibition referred to in section 112G (remedies other than
bankruptcy); and

» the county court, in the proceedings which are to be stayed, has notice of the AO.

Where proceedings are stayed under this section, the county court has discretion to
allow the creditor any costs incurred in the stayed proceedings. Those costs may be
added to the qualifying debt or, if the debt is scheduled to the AO, to the amount
scheduled in respect of the debt but only if the court is not under a duty to revoke the
order because the total qualifying debts, including the costs, exceeds the prescribed
maximum (see section 112U(6)(b)).

Section 112P — Appropriation of money paid

This section provides that monies paid by a debtor under an AO will first be
appropriated towards court fees and then towards the debts scheduled to the order. So,
adebtor need not pay the court fees up front; instead, they can be paid from the monies
the debtor paysto the court under the AO.

Section 112Q — Discharge from debts

This section places a duty on the court to discharge the debtor from a scheduled debt
and to de-schedul e the debt where the debt is repaid to the extent provided in the order,
even if the debt isnot repaid to itsfull extent. Once all of the schedul ed debts have been
repaid to the extent required by the order, then the court must revoke that order.

Section 112R — Variation

This section provides that the court may vary an AO on its own initiative or on the
application of either the debtor or a qualifying creditor. This provision alowsthe court
to take a more pro-active role in the management of the order by being able to react to
information received from the debtor under section 112M.

Section 112S — Variation of duration

This section makes provision to allow the court to vary the duration of an AO. So, for
example, an AO that was due to cometo an end after 5 years from the day it was made
can be shortened so that instead it comes to an end after 4 years from the day it was
made. Similarly, an AO that was due to come to an end after 3 years, can be extended
so that it continues to have effect for a further 2 years. But the overall duration of an
AO (including any extensions under this section) must not exceed a period of 5 years
from the day it was made.

Section 112T — De-scheduling debts

This new section enables the court to use its power of variation under section 112R to
vary an administration order by de-scheduling the debt, if it appears to the court that it
isjust and equitable to do so. This will normally be when debts have been incorrectly
scheduled to an order.
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Section 112U — Duty to revoke order

This section makes provision for the revocation of an order on specified grounds. It
places a duty on the court to revoke an AO if it becomes apparent that at the time the
order was made, or subsequently, the entry criteriain section 112B were not or are no
longer met. That is where the debtor:

e did not have two or more qualifying debts/does not have any qualifying debts;
* had/has abusiness debt and in either case heis still adebtor under that debt;

» was excluded under the AO, voluntary arrangement or insolvency exclusions (as
defined in section 112AH), is now excluded under the voluntary arrangement
exclusion or is now the subject of a bankruptcy order;

» waglisnow ableto pay al of hisqualifying debts;

» had/hastotal qualifying debts exceeding the prescribed maximum; and

» had/has surplusincome less than or the same as the prescribed minimum.
Section 112V — Power to revoke order

This section givesthe court, on its own mation or on the application of either the debtor
or a qualifying creditor, a genera power to revoke an AO in circumstances where it
does not have a duty to do so. This power may be used particularly where a debtor
fails to make two payments (whether consecutive or not) required by the order under
section 112E or failsto provide information required under section 112M.

Section 112W — Effect of Revocation

This section confirmsthat if an order isrevoked under aduty or power in this Part, then
it ceases to have effect in accordance with the terms of the revocation.

Section 112X — Notice when order made, varied, revoked etc

This section imposes a duty on the court to send notice to all creditors with scheduled
debtsif and when the following things happen:

 whenan AO ismade, varied or revoked;
* when adebt is scheduled to the order at any time after it is made;

» when the court itself is given notice that another debt management arrangement
has been made (with the consequence that the AO has ceased to have effect
automatically).

Section 112Y — Failure to take account of all qualifying debts

This section places a duty on the court to schedule an undeclared debt to an AQO if the
following conditions apply:

e an AO has been made but because of an undeclared debt, the total amount of the
debtor’ s qualifying debts was not properly calcul ated;

e the undeclared debt is due, whether or not it became due before or after the AO
was made; and

» thetotal debt islessthan or the same as the prescribed maximum.

If the undeclared debt is not yet due, the court must schedul e the debt to the order when
it becomes due. Where the inclusion of the debt would result in the total debt exceeding
the prescribed maximum, the court must instead revoke the order.
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nder this section, the court must take account of any representations (including
representations about why a debt should not be scheduled) in accordance with
section 112AG(5)).

Section 112AA —Main definitions

This section explains the meaning of key expressions used in this Part. In particular, it
confirmsthat the terms* administration order” and “ debtor” have the meanings given to
themin new sections 112A and 112B, respectively. It also defines* qualifying creditor”
as a creditor under a qualifying debt and confirms that, subject to the normal rules of
court, “proper county court” refers to the court that made the order.

Section 112AB — Expressions relating to debts

This section defines a“ qualifying debt” as any debt that is not secured against an asset
or specified inregulations. A “business debt” is defined as adebt incurred in the course
of abusiness. This section confirms that references to debts include only those debts
that have arisen and therefore contingent debts are not included.

Section 112AC — Inability to pay debts

This section specifies that a debtor is considered to be unable to repay a debt if, when
the debt isdue, hefailsto pay it (if the debt isrepayable by asingle payment) or, hefails
to make one or more payments (if the debt is repayable by a number of instalments)
and is unable to pay the single payment or all of the missed payments.

Section 112AD — Calculating the debtor’ s qualifying debts

This section requires the court to calculate the total amount of a debtor’s qualifying
debts by taking into account all qualifying debtsthat have arisen before the calculation,
including those which are not dueto be paid at the time of the calculation (that is, where
payment is deferred). Thisensuresthat the court is aware of the true extent of adebtor’s
indebtedness. In addition, the section requires regulations to make further provision
about how thetotal amount of adebtor’ s qualifying debtsisto be cal culated and enables
regulations to make provision about how the amount of any particular qualifying debt
isto be calculated.

Section 112AE — Calculating the debtor’ s surplus income

This section requires the debtor’ s surplus income to be calculated in accordance with
regulations which must make provision about what is surplus income (this is likely
to be the difference between average income, over a specific period, and justifiable
expenditure) and the period by reference to which the debtor’ s surplus income isto be
calculated. Theregulations may allow the court to take into account the debtor’ s assets,
such as his savings, when calculating his surplus income.

Section 112AF — Debts becoming due

This section specifies when a debt, which is repayable by a single repayment or by a
number of payments, becomes due. The debt becomes due when the time for making
the single payment or the first of the paymentsis reached.

Section 112AG — Scheduling and de-scheduling debts

This section explains when a debt is scheduled to and de-scheduled from an AO. If the
amount of the debt and the name of the creditor under the debt isincluded in a schedule
to the order, the debt is scheduled to the order. The debt is de-scheduled when this
information is removed from the schedule. The court must not schedule or de-schedule
a debt without having regard to any representations from any person about why the
debt should not be scheduled or de-scheduled. However, where an undeclared debt is
scheduled under section 112Y, the court need not have regard to any representations
made by a debtor about the scheduling of that debt. Also, where adebt is de-scheduled
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because a debtor is discharged from his debt under section 112Q, the court need not
have regard to any representations made by any person.

Section 112AH — The AO, voluntary arrangement and bankruptcy exclusions

This section definesthe AO, voluntary arrangement and bankruptcy exclusions, which
arerelevant to the court’ s power to make an AO (see section 112B(4)). It specifiesthat
adebtor is excluded under the:

* AO Exclusion if he currently has an AO, or he previously had an AO within the
last 12 months. For this purpose, the 12-month period begins on the day that the
previous AO ceased to have effect. But a debtor who has had an AO within the last
12 monthsisnot excluded under thisprovisionif the previous AO (@) ceased to have
effect by virtue of another debt management arrangement listed in section 112K (7)
coming into force, or (b) was revoked for the reason that the debtor no longer had
any qualifying debts (see section 112U(1)(b));

* Voluntary Arrangement Exclusion if the debtor is the subject of an interim order
under section 252 of the Insolvency Act 1986 (interim court order pending an
individual voluntary arrangement) or where heisbound by an individual voluntary
arrangement approved under Part 8 of that Act;

* Bankruptcy Exclusion if a petition under Part 9 of the Insolvency Act 1986 has
been presented in respect of the debtor but has not yet been decided, or if the debtor
is an undischarged bankrupt.

Section 112A1 — Regulations under this Part

This section provides the Lord Chancellor with powers to make regulations under this
Part.

Subsection (2) of this section enacts Schedule 16.

Schedule 16: Administration orders. consequential amendments

513.

514.

This Schedule contains a number of amendments to numerous Acts which are
conseguential as result of the new provisionsin Part 6 of the CCA 1984.

Subsection (3) of this section specifiesthat the application of the new provisions do not
apply where an AO was made or an application for an AO was made before the day on
which the new provisions come into force.

Section 107: Enforcement restriction orders

515.

516.

517.

Subsection (1) of this section inserts a new Part 6A into the CCA 1984.
Section 117A — Enforcement Restriction Orders

Section 117A providesthat an enforcement restriction order (*ERO”) isan order which
imposes requirements on certain creditors and which may also impose arequirement on
the debtor. The requirements which must be imposed on certain creditors are set out in
sections 117C to 117E and these are all requirements which restrict the ability of those
creditors to take enforcement action whilst an ERO isin force. The requirement which
may be imposed on the debtor is set out in section 117F and this is a requirement to
make repayments towards certain debts whilst the ERO isin force.

Section 117B — Power to make order

This section sets out the conditions that must be met before the court can make an
enforcement restriction order in relation to a debtor. This is a new test for making
EROs, which introduces the concept of “qualifying debts’ together with other new
requirements that must be met before an ERO can be obtained. Section 117T provides
that a “qualifying debt” is any debt, except for a debt that is secured against an asset,
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such asamortgage, or adebt that falls within adescription specified in regulations. The
conditions which must be met before an ERO can be made are:

» the debtor must have at least two qualifying debts, and he must be unable to pay
at least one of them;

e the debtor must not have any business debts;

» thedebtor must not be excluded by the ERO, voluntary arrangement or bankruptcy
exclusions as defined by section 117W;

* the debtor must be suffering from a sudden and unforeseen deterioration in
his financial circumstances from which there must be a realistic prospect of
improvement in financial terms within 6 months from when the order is made.

The Civil Procedure Rules 1998 (“CPR”) will govern the procedure for making the
order. It isintended that the court should be able to make the order without first giving
noticeto the creditors. For that reason, section 117B(10) allowsthe CPR to disapply the
regquirement for the court to consider any objections before making an order. However,
the court will berequired to have regard to any objectionsthat a creditor may have after
the order has been made and may vary or revoke the order if appropriate, in the light
of those objections.

117C — Presentation of bankruptcy petition

Sections 117C to 117E set out the requirements that must be imposed by an ERO
on certain creditors for as long as the ERO is in force. The first requirement, in
section 117C, provides that any qualifying creditor of the debtor is to be prohibited
from presenting a bankruptcy petition against that debtor, unless he has the court’s
permission. This is similar to the current provision under section 112(4) of the CCA
1984 which applies to administration orders (*AOs’). However, unlike section 112(4),
this new section does not include a prohibition on a creditor joining in a bankruptcy
petition that has been presented by another creditor. So if a qualifying creditor obtains
the court’ s permission to present a bankruptcy petition (or if a non-qualifying creditor
presents a petition without the court’s permission), then all of the debtor’s creditors
will be able to join in those bankruptcy proceedings. If this leads to the making of a
bankruptcy order against the debtor, then the court which madethe ERO will berequired
to revokethat ERO (see section 1170(4)(b)). A “qualifying creditor” isacreditor under
aqualifying debt (see section 117T(1)).

Section 117D — Remedies other than bankruptcy

This section sets out the second requirement that must beimposed by an ERO on certain
creditors. It re-enacts in part what would have been section 112A(2) of the CCA 1984,
which was to be inserted by section 13(5) of the CLSA 1990 had it been commenced.
This second requirement prohibits qualifying creditors from seeking to recover their
debt by pursuing any other remedy (that is, other than bankruptcy) without the court’s
permission. However, in contrast to section 112(4) of the CCA 1984, regulations may be
made under this section to exempt certain creditors from thisrequirement in appropriate
circumstances. For example, exemptions will apply in respect of debts that are a
criminal fine, astudent loan or that are due under an order made in family proceedings
or mai ntenance assessments made under the Child Support Act 1991. Inrelation to these
particular types of debt, it is appropriate that the creditor should be free to recover the
debt from the debtor, even though an ERO isin force. These exceptionswill bein line
with those categories of debt which are non-provable in bankruptcy proceedings. The
revised AO scheme and the new DRO and DRP schemes will have similar exemptions.
This ensures a consistent approach, which is essential to facilitate movement between
these schemes for those debtors who need it.

Section 117E — Stopping supplies of gas or electricity
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This section sets out the third requirement that must be imposed by an ERO on certain
creditors, in this case creditors who are domestic utility suppliers. Again this largely
replicates what would have been section 112A of the County Court Act 1984, had
section 13(5) of the CLSA 1990 been commenced. However, these provisions are
limited to imposing restrictions on electricity and gas suppliers because the Water
Industry Act 1991 already restrictsthe powers of water suppliersin relation to domestic
supply of water.

Section 117F — Repayment requirement

This section setsout the requirement that may beimposed by an ERO onthedebtor. This
givesthe court discretion to order the debtor to make payments towards one or more of
his qualifying debts, whilst the ERO isin force, provided that the debtor has sufficient
surplus income. Regulations will make provision about what is surplus income (which
is likely to be the difference between average income and justifiable expenditure, in
common with the AO provisions) and specifiesthat assets, such asthe debtor’ s savings,
may be taken into account when making this calculation. It also allowsthe court to vary
the repayment requirement of its own initiative or on the application of the debtor or
aqualifying creditor.

Section 117G — Application for an order

This section specifies that only a debtor can apply for an ERO and that a debtor can
make an application regardless of whether any of his creditors has obtained a court
judgment in respect of any of hisdebts. (Under the current provisionsin the CCA 1984,
ajudgment debt is a precondition to the court making an AO or ERO). Thiswill ensure
that a debtor who needs the protection of an ERO is able to obtain an ERO without first
having to wait for one of his creditors to take him to court.

Section 117H — Duration

This section provides for a maximum overall time limit of 12 months on the duration
of an ERO. An order will cease to have effect 12 months after the date on which it was
made, unless the court has specified an earlier date in the order. If the court specifies
an earlier date when it makes the ERO, then it may subsequently extend the length of
that order under section 117N (variation of duration), provided that the overall length
remains within the 12 month time limit from the making of the order. The court may
also revoke an ERO before it was due to expire, under section 1170 or section 117P
(duty and power to revoke order), and in those cases the order will cease to have effect
in accordance with the revocation.

Section 1171 — Effect on other debt management arrangements

This new section defines the relationship between an ERO and the other debt
management arrangements set out in subsection (6), which are AOs, DROs and DRPs.
It providesthat, when an ERO is made, any other debt management arrangement which
had effect in relation to the same debtor immediately before it was made will cease to
have effect automatically when the ERO is made. Provision is also made for the court
to notify the provider of the other arrangements as soon as practicable, or as soon as
it becomes aware of their existence, of the making of the ERO. Similar provisions are
incorporated into the revised AO scheme and the new DRO and DRP schemes. This
will ensure that no more than one debt management arrangement has effect in respect
of the same debtor at the same time.

Section 117J— Duty to provide information

Thisnew section applies aslong as an ERO isin force and requires a debtor, who is the
subject of an ERO, to supply information about his earnings and income (including, for
example, any cash that he might win or receive asagift) and his assets and expenditure
at intervals to be specified in regulations. The information to be provided must include
details of any anticipated changes that are likely to occur before the next statement
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is due, for example if the debtor knows that he is due to receive a bonus in his next
pay. Additionally, debtors will be required to notify the court within a period, again to
be specified in regulations (probably 7 — 14 days), before he disposes of any property
(including cash) that is above a set value, to be specified in regulations.

This new provision is intended to facilitate the court’s role in actively managing
an ERO, for example by exercising its powers to vary or revoke the order where

appropriate.
Section 117K Offence if information not provided

This section provides that any failure to provide information, as required under
section 117J, isan offence whichis punishable by acounty court judge who may impose
afine of not morethan £250 or imprisonment for not morethan 14 days. Thisoffenceis
not acriminal offence; instead it istreated asif it were acontempt of court. The penalty
is equivalent to that which applies to a debtor who fails to provide the information
required by section 15 of the Attachment of Earnings Act 1971 (see section 23 of that
Act).

Section 117L — Existing county court proceedings to be stayed

This section provides that any county court proceedings, that were pending against the
debtor when the ERO was made, must be stayed if the following conditions apply:

» the proceedings relate to one of the debtor’s qualifying debts and they are not
bankruptcy proceedings;

» following the making of the ERO, the creditor under that debt is unable to enforce
it because of the prohibition referred to in section 117D (remedies other than
bankruptcy); and

» the county court, in the proceedings which are to be stayed, has notice of the ERO.

Where proceedings are stayed under this section, the county court has discretion to
allow the creditor any costs incurred in the stayed proceedings and those costs may be
added to the qualifying debt.

Section 117M — Charges

This new provision prohibits qualifying creditors from making any charge, other than
interest or charges relating to issues before an ERO came into existence, for the period
while an ERO is or was in force. So the prohibition remains in place even after the
ERO has ceased to have effect. This provision is designed to prevent creditors, who
are prohibited from enforcing their debts whilst an ERO has effect, from penalising the
debtor under the ERO by imposing additional penalty charges or interest for his late
payment of the relevant debt. If the creditor tries to impose any such charge, in breach
of this section, then that charge will be unenforceable.

Section 117N — Variation of duration

This section makes provision to alow the court, on its own initiative or on the
application of the debtor or a qualifying creditor, to vary the duration of an ERO. So,
for example, an ERO that was due to come to an end after 12 months can be shortened
so that instead it comesto an end after 8 months from the day it was made. Similarly, an
ERO that was due to cometo an end after 6 months, can be extended so that it continues
to have effect for a further 3 months. But the overall duration of an ERO (including
any extensions under this section) must not exceed a period of 12 months from the day
it was made.

Section 1170 — Duty to revoke order

This section makes provision for the revocation of an order on specified grounds. It
places aduty on the court to revoke an ERO if it becomes apparent that at the time that
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the order was made, or subsequently, the entry criteriain section 117B were not or are
no longer met. That is where the debtor:

» did not have two or more qualifying debts/does not have any qualifying debts;
» had/has a business debt and in either case he is still a debtor under that debt;

e was excluded under the ERO, voluntary arrangement or insolvency exclusions
(as defined in section 117W), is now excluded under the voluntary arrangement
exclusion or is now the subject of a bankruptcy order;

» was/ isnow ableto pay all of hisqualifying debts;

e was not/is no longer suffering from a sudden and unforeseen deterioration in his
financia circumstances; and

e did not have/no longer has redlistic prospects of improvement in his financial
circumstances.

Additionally, the court must revoke an ERO if it becomes apparent that at the time the
order was made it was not in fact fair and equitable to make the order or whereit is not
now fair and equitable for the order to continue to have effect.

Section 117P — Power to revoke order

This section givesthe court, on its own mation or on the application of either the debtor
or a qualifying creditor, a general power to revoke an ERO in circumstances where it
does not have a duty to do so. This power may be used particularly where a debtor fails
to comply with a repayment requirement that is (or was) included in the order under
section 117F or failsto provide information required under section 117J.

Section 117Q — Effect of revocation

This section confirmsthat if an order isrevoked under aduty or power in this Part, then
it ceases to have effect in accordance with the terms of the revocation.

Section 117R — Notice of order

This section imposes aduty on the court to send noticeto all qualifying creditorsif and
when the following things happen:

* when an ERO is made, varied or revoked;

» when the court itself is given notice that another debt management arrangement
has been made (with the consequence that the ERO has ceased to have effect
automaticaly).

Section 117T —Main definitions

This section explains the meaning of key expressions used in this Part. In particular, it
confirmsthat the terms“enforcement restriction order” and “ debtor” have the meanings
giventothemin new sections 117A and 117B, respectively. It also defines“qualifying
creditor” as a creditor under a qualifying debt and confirms that, subject to the normal
rules of court, “proper county court” refers to the court that made the order.

Section 117U — Expressions relating to debts

This section defines a“ qualifying debt” as any debt that is not secured against an asset
or specified inregulations. A “business debt” is defined as adebt incurred in the course
of abusiness. This section confirms that references to debts include only those debts
that have arisen and therefore contingent debts are not included.

Section 117V —Inability to pay debts
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This section specifies that a debtor is considered to be unable to repay a debt if, when
the debt isdue, hefailsto pay it (if the debt isrepayable by asingle payment) or, hefails
to make one or more payments (if the debt is repayable by a number of instalments)
and is unable to pay the single payment or all of the missed payments.

Section 117W — The ERO, voluntary arrangement and bankruptcy exclusions

This section definesthe ERO, voluntary arrangement and bankruptcy exclusions, which
are relevant to the court’s power to make an ERO (see section 117B(4)). It specifies
that a debtor is excluded under the:

* ERO Exclusion if he currently has an ERO, or he previously had an ERO within
the last 12 months. For this purpose, the 12-month period begins on the day that
the previous ERO ceased to have effect. But a debtor who has had an ERO within
the last 12 months is not excluded under this provision if the previous ERO (a)
ceased to have effect by virtue of another debt management arrangement listed in
section 117H(7) cominginto force, or (b) wasrevoked for the reason that the debtor
no longer had any qualifying debts (see section 1170(1)(b));

* Voluntary Arrangement Exclusion if the debtor is the subject of an interim order
under section 252 of the Insolvency Act 1986 (interim court order pending an
individual voluntary arrangement) or where heisbound by an individual voluntary
arrangement approved under Part 8 of that Act;

* Bankruptcy Exclusion if a petition under Part 9 of the Insolvency Act 1986 has
been presented in respect of the debtor but has not yet been decided, or if the debtor
is an undischarged bankrupt.

Section 117X — Power to make regulations

This section empowers the Lord Chancellor to make regulations under this Part.

Section 108: Debt relief orders and debt relief restrictions orders etc

543.

Section 108 giveseffect to Schedules 17, 18 and 19 and makes provision for the addition
of anew Part 7A of the Insolvency Act 1986 and additional Schedules (Schedule 4ZA
on the conditions to be met for a DRO and Schedule 4ZB relating to debt relief
restrictions orders) to that Act. These provisions relate to the operation of a new
individual insolvency procedure, the debt relief order (“DRO”).

Schedule 17 — Part 7A to the I nsolvency Act 1986

544,

545.

546.

Schedule 17 contains the text of new Part 7A to be inserted into the Insolvency Act
1986.

Section 251A: Debt Relief Orders

Only individuals who are unable to pay their debts may apply for a debt relief order.
The section also identifies the debts to which a DRO may apply - which are called
"qualifying debts" in the Act. The debts must be for an identifiable amount of money
and must not be secured or within any description of debt that may be prescribed by
order as being excluded from being a qualifying debt.

Section 251B: Making of application

Section 251B providesfor theway inwhich the debtor must apply to the official receiver
for an order. The application must be made through an approved intermediary. Theterm
“approved intermediary” is defined later in section 251U. The section sets out some
of the detail about the individual’s affairs that must be included in an application for a
DRO, and makes provision for the individual insolvency rules made under section 412
to prescribe the form and manner in which the application should be made and the
information that must be supplied in support of the application.
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Section 251C: Duty of official receiver to consider and determine application

Once an application has been made the official receiver must decide whether to make,
refuse or stay the application pending further enquiries. This section describes the steps
theofficial receiver should take when an application for aDRO has been made. It allows
theofficial receiver to stay hisconsideration of the application until hereceivesanswers
to any queriesraised by him with the debtor.

The section sets out the circumstances in which the official receiver must refuse the
application (if he is not satisfied that the debtor meets the criteria for a DRO) and
also that he may refuse it if the application does not satisfy the requirements imposed
by section 251B or if queries raised with the debtor have not been answered to the
official receiver’s satisfaction. If the official receiver refuses the application he must
give reasons to the debtor. If he does not refuse the application then he must make the
order.

Section 251D: Presumptions applicable to the determination of an application

In order to ensure that there is a uniform approach to the order making process and
that the great majority of applications can be decided quickly, the official receiver must
apply certain presumptions when determining an application for a DRO. This section
requires him to presume that the debtor meets the requirements for aDRO if it appears
to be the case from information supplied in the application and he has no reason to
believe that the information supplied is inaccurate or that the debtor’s circumstances
have changed since the application date.

The official receiver must also presume that the debtor meets the conditions as to
eligibility as set out in Schedule 4ZA providing he has no reason to believe that
incomplete or inaccurate information has been supplied in the application or in support
of it. The officia receiver may also presume that the debts specified at the date of the
application are qualifying debts unless he has reason to believe otherwise.

It is expected that the involvement of authorised intermediaries in filling in and
submitting application forms means that most applications will be well-founded. This
section allowsthe official receiver to make orderswherethe application appearsto bein
order without considering the case in any more detail. However, where an objection is
madeto the order or for any reason the official receiver discoversthat the order arguably
should not have been made, the official receiver will be expected to look into the case
in far more detail. That isthought to provide adequate protection for creditors and will
ensure that the administrative costs, and hence the application fees, can be kept as low
as possible.

Section 251E: Making of debt relief orders

This section makes provision for the form of the DRO, including some of the matters
that must beincluded in the order, for examplealist of the debtor’ squalifying debtsand
entry of its details on the individual insolvency register provided for by the Insolvency
Act 1986. It also makes provision for the steps that the official receiver must take
once the order has been made, including providing a copy of the order to the debtor,
and allows for rules to prescribe other steps he must take in particular with regard to
notifying creditors and informing them of the grounds on which they may object.

Section 251F: Effect of debt relief order on other debt management arrangements

This section provides that where a DRO is made, any debt management arrangements,
as defined, that were in place at the time will cease to bein force.

Section 251G: Moratorium from qualifying debts

Section 251G further sets out the effect of a DRO. Once the order is entered onto the
register, amoratorium in respect of the debts specified in the order takes effect. During
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the moratorium creditors specified in the order are prohibited from taking proceedings
to enforce the debt or present a bankruptcy petition in relation to that debt, except with
leave of the court.

Section 251H: The moratorium period

In most cases, the moratorium period is one year from the date of entry on the register.
However, the order may be terminated early for example if the debtor’s financia
circumstances change such that he can make arrangements to pay his creditors, or if he
has been found to have provided misleading information on his application.

The section makes provision for the moratorium period to be extended by the official
receiver or the court and the circumstances in which an extension is permitted. Such
circumstances include carrying out or completing an investigation into the debtor’s
affairs (only with the permission of the court) or providing the debtor with the
opportunity to make arrangements to pay his creditors before revoking the order.

Section 2511: Discharge from qualifying debts

Section 2511 providesfor the debtor to be discharged from his qualifying debts specified
in the order at the end of the moratorium period, and the circumstances in which the
debtor will not be discharged from the debts —in particular if the moratorium period is
terminated early. The debtor will not be discharged from any debts listed in the order
that were incurred through fraud. The section also specifies that discharge of the debtor
from the debts does not release any other person from their liability for the debts.

Section 251J; providing assistance to official receiver etc

This section sets out the requirements imposed on the debtor with regard to assisting
the official receiver in carrying out his functions. It requires the debtor to provide the
official receiver with information about his affairs and attend on the official receiver.
The requirement extends so far as the official receiver may reasonably requirein order
to carry out his functions in relation to the application or the debt relief order made as
aresult of it. The debtor is aso under a duty to notify the official receiver of changes
in his circumstances during and before the moratorium period. He must also notify the
official receiver if he becomes aware of any errors or omissions in his application.

Section 251K Objections and Investigations

Creditors are permitted to object to the making of the order on specified grounds and
this section makes provision for that. In particular, the section makes provision for any
person specified in the order as a creditor to object to the making of the order or his
inclusion in the order or to details of the debt specified. It also gives details of how
the objection must be made and requires the official receiver to consider the objection.
It allows the official receiver to carry out an investigation if it seems appropriate and
gives apower to the official receiver to require any person to give him information and
assistance.

Section 251L: Power of official receiver to revoke or amend a debt relief order

This section sets out the circumstances in which the official receiver may revoke the
order and gives him a power to amend the order during the moratorium period to correct
errors and omissions. Revocation may take place when information provided by the
debtor to the official receiver turns out to be incomplete or misleading, or where the
debtor fails to comply with his duties to provide information or attend on the official
receiver. The order may also be revoked if the official receiver ought not have made
the order because he ought not have been satisfied the criteria were met and also if the
debtor’s income and property levels change (for example following a windfall) after
the order has been made and the debtor would no longer meet the criteriafor obtaining
an order.

Section 251M: Powers of court in relation to debt relief orders
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This section enabl es personswho are dissatisfied with the actions of the official receiver
to apply to the court and for the court to give directions or make any order it thinks
fit. It also enables the official receiver to make an application for directions or an order
in relation to any matter arising in connection with the DRO or an application for a
DRO. An application to the court may, subject to anything contained in the rules, be
made at any time.

Section 251N: Inquiry into debtor’s dealings and property

This section enables the court, on the application of the official receiver, to require the
debtor, the debtor’s spouse, former spouse, civil partner or former civil partner or any
person appearing to be able to give information or assistance to the court to appear
before the court. There are sanctions for failure to appear without reasonable excuse
— the court may issue a warrant for the person’s arrest or order the seizure of books,
papers and other items. It is not expected that there will be afrequent use of this power,
which is aimed at a very small number of cases where misconduct — for example the
hiding of assets—is suspected and the debtor has refused to provide information to the
official receiver.

Section 2510: False representations and omissions

In order that the officia receiver can determine whether a DRO should be made, the
debtor must provide complete and accurate information about his affairs. Similarly, the
debtor remains under an obligation to provide information to the Official Receiver once
the DRO is made. This section provides that a debtor who deliberately provides false
information or omits pertinent information commits an offence.

Section 251P; Conceament or falsification of documents

This section provides that afailure to produce books, papers or other documentsto the
official receiver is an offence. Similarly, preventing such records being produced, or
their concealment, destruction or falsification will also be an offence. The offence may
be committed before the application for the DRO has been made, and during both the
application process and the moratorium period, and it isirrelevant that the order may
have been revoked subsequent to an offence being committed.

Section 251Q: Fraudulent disposal of property

In order to meet the eligibility criteria for a DRO, the debtor must meet various
conditions including a limit on the value of property he owns. A debtor who disposes
of property, whether in an attempt to meet the eligibility criteria or to deny creditors
accessto that property, isclearly acting in an inappropriate manner. The section ensures
that a debtor who obtains a DRO is guilty of an offence if he fraudulently disposes of
any property during the two years before the application date or during the moratorium
period. It isirrelevant that the order may have been revoked subsequent to an offence
being committed.

Section 251R: Fraudulent dealing with property obtained on credit

Thissection makesit an offenceif the debtor disposes of property obtained on credit for
which he has not paid, and similarly penalises the knowing recipient of such property.
No offence is committed if the disposal or acquisition wasin the ordinary course of the
debtor’ s business, but particular attention will be paid to the price paid for the property.
The offence may be committed before the application for the DRO has been made, and
during the application process.

Section 251S: Obtaining credit or engaging in business

This section makes it an offence for the debtor to obtain credit (either alone or jointly
with another person) to the extent of a prescribed amount, or to trade in a name other
than that which the DRO was made, without disclosing his status. His statusisthat there
isamoratorium isin forcein relation to his qualifying debts by virtue of aDRO or that
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thereisadebt relief restrictionsorder in forcein relation to him. Subsection (5) specifies
that “obtaining credit” includes obtaining goods under a hire purchase agreement and
also payment in advance for the supply of goods and services.

Section 251T: Offences: supplementary

This section sets out who may institute proceedings for an offence under this Part and
the penaltiesimposed on aperson who commits such an offence. The section also makes
it clear it is not a defence that the conduct complained of was done outside England
and Wales.

Section 251U: Approved intermediaries

In order to obtain a debt relief order, the debtor must make his application to the
official receiver through an approved intermediary. This section defines an approved
intermediary and makes provision for rulesto specify the types of activities that should
be undertaken by an intermediary.

It also states that authorisation will be granted by a competent authority designated
by the Secretary of State to grant authorisations, and allows for regulations to make
provision as to the procedure for designating persons to be competent authorities, the
types of persons who may not be authorised to act as approved intermediaries, the
procedure for dealing with applications to competent authorities for authorisation and
the withdrawal of designation to act as a competent authority.

Section 251V: Debt relief restrictions orders and undertakings

This section gives effect to Schedule 4ZB, which makes provision about debt relief
restrictions orders. Such orders will be very similar in operation and effect as the
existing bankruptcy restriction orders.

Section 251W: Register of debt relief orders etc

Section 251W requires the Secretary of State to establish and maintain a register of
DROs, debt relief restrictions orders and debt relief restriction undertakings.

Section 251X: Interpretation

This section defines the meaning of various expressions used in this Part of the
Insolvency Act 1986.

Schedule 18: Schedule 4ZA to the Insolvency Act 1986

574.

Schedule 18 contains the text of new Schedule 4ZA to be inserted into the Insolvency
Act 1986. Schedule 4ZA sets out the conditions for making a debt relief order.

Part 1 - Conditions which must be met

575.

This part of the schedule sets out conditions that the debtor must meet in order to
obtain a DRO. The debtor must be domiciled in England and Wales on the application
date or at any time during the period of three years ending with that date have been
ordinarily resident or carried on business in England and Wales. He must not be an
undischarged bankrupt, subject to an individual voluntary arrangement or a bankruptcy
restrictions order. Neither must he be subject to a debt relief restrictions order or have
had a debt relief order made within the 6 years prior to the determination date. If the
debtor is subject to abankruptcy petition that petition must be disposed of before adebt
relief order can be made. The schedule imposes limits on the permitted level of overall
indebtedness (the amount of which is prescribed in an order), a limit on the debtor's
permitted surplus monthly income (also prescribed in an order) and alimit on the value
of the debtor's property (also to be prescribed in an order).
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Part 2 - Other conditions

576.

This part of the schedule sets out other conditions which the debtor must meet in order
to obtain a DRO, specifically that he must not have entered into a transaction at an
undervalue or given a preference to another person within the two years prior to the
application date, and the determination date. Thisisin order to avoid a situation where
the debtor has disposed of hisassetsin order to meet the permitted criteriafor obtaining
adebt relief order, and to protect the position of creditors.

Schedule 19: Schedule 4ZB to the I nsolvency Act 1986

577.

Debtors who are guilty of misconduct that has in some way contributed to their
insolvency will be subject to an enforcement regime that encompasses restrictions
orders in the same way as bankruptcy. Schedule 19 sets out who may apply for a debt
relief restrictions order or undertaking, possible grounds for obtaining one and gives
details as to the timing of an application, the duration of the order or undertaking. Such
orders may last from 2-15 years and will serve to protect the public from the culpable
debtor. Whilst subject to a restrictions order, the debtor will remain subject the same
disabilities as those imposed by the original order —for example he will not be able to
obtain credit beyond the prescribed amount without disclosing his status.

Section 109: Debt management schemes

578.
579.

580.

This section defines “ debt management scheme” as used in this Chapter.

Subsections (2) to (4) set out conditions that must be met by al schemes that are
seeking approval. Schemes must apply only to individual debtors (i.e. not companies
or partnerships) who do not have any debtsincurred in the course of business. Schemes
may be open to al such individuals or to particular categories (as defined by the
particular scheme). Schemes must also allow any debtor to whom the scheme appliesto
ask that a DRP be arranged. Where such arequest is made, the scheme operator, (or an
authorised person under the scheme), must decide whether a DRP is appropriate for the
debtor (in accordance with the terms of the scheme, some of which may be prescribed
under section 111), and if so, arrange the plan.

Subsection (5) specifies that the operator of an approved scheme must be a body of
persons, (for example, acompany or a partnership rather than an individual). Therefore
it would be possible for a body such as Citizens Advice, or an existing repayment
scheme provider such as the Consumer Credit Counselling Service or Payplan, or for
a private company, to operate an approved scheme. But it would not be possible for
anindividual to do so.

Section 110: Debt repayment plans

581.

582.

583.

584.

This section defines “ debt repayment plan” as used in this Chapter. Subsections (2) to
(4) outline conditions that must be satisfied by a plan.

Subsection (2) introduces the concept of “qualifying debts’ and provides that the
plan must specify all of the debtors “qualifying debts’. Section 132 provides that a
“qualifying debt” is any debt, except for a debt that is secured against an asset, such as
amortgage, or which cannot, by virtue of the terms of the DMS (i.e. terms set by the
scheme operator), be included in the plan. (Regulations under section 111 could have
the effect of prescribing other classes of debt that may not be included by any scheme,
by making such terms a condition of approval).

Subsection (3) requires the plan to provide for full or partial payment of the debts
specified in accordance with the plan.

Subsection (4) makes it clear that it does not matter if a plan requires different
amounts to be paid in respect of a specified debt at different times or the payments are
insufficient to satisfy the debt in full. (Section 114 providesthat in these circumstances
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the remainder of the debt would be written off provided that the debtor had complied
with the terms of the plan).

Section 111: Approval by supervising authority

585.  Thissection enables a supervising authority (see section 129) to approve DM Ss. It also
permits the Lord Chancellor to make regulations prescribing both the conditions that
must be satisfied for ascheme to be approved and any considerations that the authority
must or must not take into account when considering a request for approval. These
conditions and considerations may, in particular, relate to any of the matters listed in
Schedule 21. These include the constitution, governance, size and financial standing of
the scheme operator, and the terms and operation of the DMS. Regulations could, for
example, specify minimum levels or periods of repayment.

Schedule 21 — Regulations under sections 111 and 113

586.  This Schedule specifies provisions that may be made in regulations as to conditions or
considerations about the approval of a scheme under section 111, and as to the terms
of approva of aDMS under section 113.

Section 112: Applications for approval

587.  Thissection allows the Lord Chancellor to make regulations specifying an application
procedure for the approval of DM Ss, and provides that such regulations may enable a
fee to be charged for an approval application.

Section 113: Terms of approval

588.  This section provides that an approval will be subject to terms that may be specified
in regulations or in the terms of the approval itself. Such terms might include the
duration of the approval, (which could be given for a defined period, for example, for
5 years). Different types of schemes might be approved for different periods. On the
expiry of an approval, a fresh approval could be sought. Such regulations might aso
make provision as to termination of an approva other than by expiry, (for example,
termination of an approval if terms of the approval are breached). Other terms to be
specified in regulations could include particular requirements that may be imposed on
the scheme operator covering such matters as the continued operation of the scheme,
and the provision of reports relating to the operation of a scheme.

Section 114: Discharge from specified debts

589.  This section specifies that a debtor is discharged from the debts specified in the plan
only when all of the payments required under the plan have been made. This allows
debts to be partially written off, providing the terms of the plan have been complied
with and all the necessary repayments made.

Section 115: Presentation of bankruptcy petition

590.  Sections 115 to 118 impose requirements on certain creditors during the currency of a
DRP or during a period of protection. (Period of protection is defined at section 133).
These sections are based on similar provisions for AOs and EROs (set out at Chapters
1 and 2 of Part 5 of the Act respectively).

591. The first requirement, in section 115, provides that any qualifying creditor of the
debtor (section 131 defines “qualifying creditor”) is to be prohibited from presenting a
bankruptcy petition against that debtor, during the currency of aDRP, unlessregul ations
provide otherwise or he has the permission of acounty court to do so. This section also
defines the currency of the plan as beginning when the plan first has effect and ending
when the plan ceases to have effect.
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Section 116: Remedies other than bankruptcy

592.  Thissection sets out the second requirement. It prohibits, during aperiod of protection,
qualifying creditors from seeking to recover their debt by pursuing any other remedy
(that is, other than bankruptcy), unless regul ations provide otherwise or the creditor has
permission of a county court.

Section 117: Charging of interest etc.

593.  This section sets out the third requirement; during a period of protection, qualifying
creditors are prohibited from charging any interest, fee or other charge in respect of a
qualifying debt unless regulations provide otherwise or the creditor has permission of
acounty court.

Section 118: Stopping supplies of gasor electricity

594.  Thissection sets out the fourth requirement. In this case, during a period of protection,
domestic utility creditors (as defined in subsection (2)) must not stop the supply of
gas or electricity or the supply of any associated services unless one of the exemptions
mentioned in subsections (4) to (7) applies.

Section 119: Existing county court proceedings to be stayed

595.  This section provides that any county court proceedings that were pending against the
debtor when the DRP was arranged, must be stayed if the following conditions are met:

e the proceedings relate to a qualifying debt of the debtor's and they are not
bankruptcy proceedings;

» thecreditor under the debt isunableto enforceit because of the prohibition referred
to in section 116 (remedies other than bankruptcy); and

»  Thecounty court, in the proceedings, which areto be stayed) has notice of the DRP.

596. Where proceedings are stayed under this section, the county court has discretion to
allow the creditor any costsincurred in the stayed proceedings. A scheme operator may,
if asked to do so by the debtor or creditor, add those costs to the amount specified in
the plan in respect of that debt so long as the operator is not under a duty to terminate
the plan (for example, because the new total debt exceeds the scheme’' s maximum).

Section 120: Registration of plans

597.  This permits regulations to provide for the registration of either an application for a
plan to be made or aplan coming into existence in the register of judgments, orders and
fines, and enabl es section 98 of the Courts Act 2003 to be amended by such regulations
for this purpose. Registration would provide a mechanism by which potential lenders
could check whether a person had applied for aDRP or was currently subject to a DRP.

Section 121: Other debt management arrangementsin force

598.  This section defines the relationship between DRPs and the other debt management
arrangements set out in subsection (7), whichare AOs, EROsand DROs. It providesthat
when aDRPis arranged, it cannot come into effect unless any other debt management
arrangement which had effect in relation to the same debtor immediately before the
plan was arranged ceases to have effect.

599.  Subsection (3) provides that any provision (whether in the plan or elsewhere) about
when the plan isto comeinto effect is subject to the provisions of this section.

600. Provision is also made for the scheme operator to notify the provider of the other
arrangements as soon as practicable, or as soon as it becomes aware of their existence,
of the approval of the plan. Similar provisions are incorporated in the revised AO and
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ERO schemes and in the new DRO scheme. Thiswill ensure that no more than one debt
management arrangement has effect in respect of the same debtor at the same time.

Section 122: Right of appeal

601. Thissection introduces the term “affected creditor” which is defined as a creditor with
adebt that has been included in the DRP.

602.  Subsection (2) allows affected creditors to appeal to a county court against the fact that
a plan has been arranged, that their debt has been included in the plan or the terms of
the plan but subsection (3) makesit clear that affected creditors may not appeal against
theinclusion, in a DRP, of a debt owed to another creditor.

Section 123: Dealing with appeals

603. Thissectionappliesif an appeal ismadeto acounty court under section 122. It provides
that the court may order the scheme operator to:

* reconsider the decision to arrange a plan;
e reconsider the terms of the plan;

e modify the plan; or

* revokethe plan.

604.  Additionally, this section allows the court to make interim provisions in respect of the
period before the appeal is determined.

Section 124: Charges by operator of approved schemes

605.  Thissection allows the operator of an approved scheme to recover its costs from either
debtors or affected creditors (defined in section 131(1)) or both. The definition of
“costs’ in subsection (2) will ensure that only reasonable costs are charged.

Section 125: Procedure for termination

606. This section allows regulations to specify a procedure for terminating the approval
of a scheme. This procedure may require the supervising authority to give notice and
reasons, conditionsthat must be met and aperiod that must el apse before the termination
takes effect.

Section 126: Terminating an approval

607.  This section provides that a scheme may only be terminated in accordance with the
following:

e any termswhich the approval is subject to under section 113;
* any provisions made in regulations under section 125; or

e any other provisions made under this Chapter.

Section 127: Alternatives to termination

608. Thissectionallowsregulationsto providefor alternativesto termination of an approval.
Such regulations may provide for the transfer of the operation of a scheme to another
body (to include transfer of the scheme from the scheme operator to the supervising
authority itself). Such a transfer might be appropriate in order to protect debtors and
creditors where, for example, the operator of the scheme no longer meets the terms of
approval, but the scheme itself does comply with any relevant terms.
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Section 128: Effects of end of approval

609. Where the approval of a scheme comes to an end (for whatever reason), this section
enables regulations to specify what effect this will have on existing DRPs under that
scheme. The section provides an important safeguard for debtors by allowing such
regulations to specify that plans can continue to operate, where appropriate, as though
the scheme is still approved or as though the plan had been made under a different
approved scheme.

Section 129: The supervising authority

610.  Thissection defines the “ supervising authority” (the person who approves DM Ss), and
specifiesthat that the supervising authority can be either the L ord Chancellor or aperson
authorised by the Lord Chancellor. This section therefore enables the Lord Chancellor
to delegate his approva powers (for example, such powers might be delegated to a
judicial or existing national advice body).

Section 130: Regulations

611. This section empowers the Lord Chancellor to make regulations under this Chapter.
Regulations will be subject to the affirmative resolution parliamentary procedure on
the first occasion they are made under any section or thereafter if regulations are made
under section 118(6), if regulations under section 120 amend primary legislation or if
regulations amend sections 122 or 123. Otherwise they will be subject to the negative
procedure.

Section 131: Main definitions
612.  The section sets out the main definitions for this Chapter.

Section 132: Expressionsrelating to debts

613. Thissection definesa* qualifying debt” as any debt that is not secured against an asset
or which cannot, by virtue of theterms of the DM, beincluded in the plan. A “business
debt” is defined as a debt incurred in the course of a business.

Section 133: Periods of protection

614. Thissection defines a“period of protection” as a period beginning when a debtor asks
for aplan to be arranged and, if a plan is not arranged, ending when the decision not to
arrange the plan is made. Where a plan is made, the period of protection ends when the
plan ceases to have effect. The definition is however subject to subsection (4) which
provides that where other debt management arrangements are in force immediately
proceeding a debtor’s request for a plan to be arranged, the period of protection does
not begin until the plan is both arranged and comes into effect. This prevents debtors
being simultaneously subject to different schemes.
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