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CHILD MAINTENANCE AND
OTHER PAYMENTSACT 2008

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 3—Child Support etc.

Removal of compulsion for benefit claimants

Section 15: Repeal of sections 6 and 46

109.
110.

111

Section 15 repeals sections 6 and 46 of the Child Support Act 1991.

Section 6 of the Child Support Act 1991 provides that parents with care who make
a claim for, or are in receipt of, prescribed benefits, may be treated as making an
application for child support maintenance. Paragraph (a) of section 15 removes this
power.

Section 46 of the Child Support Act 1991 gives power to the Secretary of State to
reduce the amount of benefit parentswith care receive where they are treated as having
applied for a maintenance calculation under section 6 of the Child Support Act 1991,
and they choose to opt out of the scheme without good cause for doing so. Paragraph
(b) ofsection 15 removes this power, which will become redundant when section 6 is
repealed.

M aintenance calculations

Section 16: Changesto the calculation of maintenance

112.

This section introduces Schedule 4 which amends legislation regarding how
maintenance calculations are performed. Changes to how maintenance is calculated
include:

* A move from using net to using gross weekly income to determine maintenance
liability. Information required to cal culate maintenance will be taken directly from
HMRC instead of the non-resident parent.

»  Changesto the percentages used to calculate basic rate maintenance.

» Treating certain existing child support maintenance obligations which fall outside
of the statutory scheme, as though they were within the scheme, for the purposes
of calculating liability.

e Anincreasein flat rate maintenance from £5 to £7 per week.
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Section 17: Power to regulate supersession

113.  This section replaces subsections 17(2) and 17(3) of the Child Support Act 1991.
Section 17 allows a maintenance decision to be superseded by a new decision, where,
for example, there has been a change of circumstances.

114.  These changes provide a regulation-making power to Secretary of State in relation to
the supersession of decisions.

115.  New subsection (3) sets out that regulations may include:

* Provision about the cases and circumstances in which a decision may be
superseded, which may include a restriction on superseding a decision as a result
of certain changes of circumstance. This change enables the introduction of fixed
term annual awards, where a change in circumstance will only be actioned during
the year if there has been a large change in income, or where the change is
fundamental to the maintenance calculation. This will also enable regulations to
contain provisions which set out the circumstances in which earlier changes of
circumstances (which had not led to a supersession) can be taken into account.

»  Procedura aspects of supersessions.

Section 18: Determination of applications for a variation

116.  Section 18 inserts two new subsections (2A) and (2B) into section 28D of the Child
Support Act 1991, which concerns the varying of a maintenance calculation.

117.  New subsections (2A) and (2B) require the Commission, on receipt of an application
from a person with care (or, in Scotland, a child of 12 or over) to vary a maintenance
calculation, to consider any information or evidence that is available to it or take steps
to obtain further information or evidence, if it appears that further information would
affect adecision to vary a maintenance cal cul ation.

Section 19: Transfer of casesto new rules

118.  Thissectionintroduces Schedule 5 which makes provision for the movement of existing
cases onto the new calculation rules. The Commission may require the parties in
existing cases to choose whether to remain in the statutory scheme under the new
calculation rules or to leave the scheme as far as future liability is concerned.

Collection and enfor cement

Section 20: Use of deduction from earnings orders as basic method of payment

119.  Section 20 concerns section 29 of the Child Support Act 1991, which sets out provisions
for the collection of child support maintenance. Subsection (3)(b) of section 29 provides
the Secretary of State with the power to make regulations as to the method by which
payments of child support maintenance should be made.

120.  Thissection inserts new subsections (4) and (5) into section 29 of the Child Support Act
1991 to make it clear that such regulations can include deduction from earnings orders
as an initial method of collection. The intention is to pilot the use of deduction from
earnings orders as a primary method of collection for employed non-resident parents.

121.  Newsubsection (4) requires that any regulations which allow deduction from earnings
orders to be used as an initial method of collection also include provision that this
method should not be used where there is good reason not to do so. The regulations
must also include aright of appeal to amagistrates’ court (or, in Scotland, to the sheriff)
against a decision that there is no good reason not to use a deduction from earnings
order to collect maintenance.
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New subsection (5) prevents the magistrates court (or, in Scotland, the sheriff), on an
appeal made under regulations under subsection (4), from questioning the maintenance
calculation by reference to which the deduction from earnings order was made.

New subsection (6) provides that regul ations may include provision with respect to the
period within which an appeal must be made and the powers of the magistrates’ court
(or, in Scotland, the sheriff) in relation to such an appeal.

New subsection (7) enables regulationsto set out what matters should be considered (or
not considered) in determining whether there is a good reason not to use a deduction
from earnings order as an initial method to collect maintenance. For example, the
regulations could provide that there would be agood reason not to use adeduction from
earnings order if doing so could compromise the employment status of a non-resident
parent, or raise privacy issues. It also enables regulations to prescribe circumstancesin
which agood reason not to use adeduction from earnings order does, or does not, exist.

Section 21: Deduction from earnings orders: the liable person’s earnings

125.

126.

127.

128.

129.

This section replaces subsection (8) of section 31 of the Child Support Act 1991, and
insertsanew subsection (9). Theintent of the changeisto definewhat will be considered
as ‘earnings for the purpose of deduction from earnings orders.

Section 31 of the Child Support Act 1991 concerns deduction from earnings orders,
and the existing subsection (8) provides that ‘earnings has such meaning as may be
prescribed.

The definition in the new subsection (8) will include the following as earnings:
e wagesor saary,;

* payments by way of pensions including any annuity payable for the purpose of
providing apension;

e periodical payments which are compensation for loss of employment or reduced
remuneration; and

e statutory sick pay.

Theimpact of thischangeisthat all pension payments, whether asaresult of aprivate or
occupational pension scheme, will beincluded asearningsfor the purposes of deduction
from earnings orders.

The new subsection (9) sets out that for the purposes of sections 31 and 32 of the Child
Support Act 1991, any person paying a sum covered by new subsection (8) to aliable
person should be treated as their ‘employer’.

Section 22: Ordersfor regular deductions from accounts

130.

131.

132.

133.

This section inserts new sections 32A, 32B, 32Cand 32D into the Child Support Act
1991 which will enable the Commission to deduct child support maintenance from the
non-resident parent’s account.

Section 32A enables the Commission to make aregular deduction order against a non-
resident parent who has failed to pay child support maintenance. The order allows the
Commission to collect regular deductions of maintenance from an account held by a
non-resident parent with a deposit taker.

Subsection (2)of section 32A setsout that both arrears and maintenance paymentswhich
will become due under the calculation in place can be collected through deduction
orders.

Subsection (3) alows a regular deduction order to be made even where there is an
ongoing appeal against the maintenance calculation. This can only happen however in
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cases where the Commission concludes that the outcome of the outstanding appeal will
not affect the amount of the liability covered by the order or, if the outcome of the
appeal would have such an effect, the Commission still considers making the order to
befair in al of the circumstances.

Subsection (4) sets out that regulations may prescribe when an order may not be made
in respect of an account of a prescribed description, and can be made against a joint
account which is not of a prescribed description.

Subsections (5), (6) and (7) set out that the order will specify which account it is made
against and the date it has effect. The order will operate as an instruction to the deposit-
taker to make deductions from the specified account and pay them to the Commission,
and copies of the order shall be served on the deposit-taker, the non-resident parent
against whomitismade, andif itisdirected at ajoint account, the other account-holders.

Subsection (8) providesthat the deposit-taker is under aduty to comply with theregular
deduction order. However, it also protects the deposit-taker from any liability if they
do not comply with the order during the seven day period beginning with the day the
order is served on them.

Subsection (9) provides, for the avoidance of doubt, that where regulations have been
made under section 29(3)(a) of the Child Support Act 1991, the person liable to pay
child support maintenance (the non-resident parent) istaken to havefailed to pay if they
have not paid it to, or through, the person specified in, or by virtue of, the regulations.

Section 32B requires the Commission, before a regular deduction order is applied
to a joint account, to offer each of the account-holders an opportunity to make
representations with regards to the making of the order and the amounts to be deducted.

Subsections (2) and (3) ensure that amounts to be deducted from a joint account do
not exceed amounts that appear to the Commission to befair in all circumstances, with
particular regard to the representations made, the amount contributed to the account by
each of the account-holders and such other matters as may be prescribed.

Section 32C provides regulation-making powers to the Secretary of State with regard
to the practicalities and procedure relating to regular deduction orders. The following
paragraphs give examples of provision that may be made by the regulations.

Subsections (2)(a)to (2)(c) of section 32C — the regulations may require that the order
specifiesthe amount in respect of which it is made, the amountsto be deducted in order
to meet liabilities, and the dates deductions are to be made.

Subsection (2)(d) — the regulations may limit the rate of deduction under a deduction
order. Itisenvisaged that an order will be limited to an amount which is a percentage of
the non-resident parent’ sincome. If the circumstances of a non-resident parent change
it will be their responsibility to inform the Commission so that the amount in the
order might be changed and the deposit-taker notified. Only amounts in credit will be
deducted from an account.

Subsection (2)(e) — the regulations may allow for certain circumstances when amounts
of money held to the credit in an account should be disregarded in respect of the regular
deduction order. This could beif the money is being held on behalf of another person,
for instance.

Subsection (2)(f) — the regulations may include provision concerning the payment of
money deducted by a deposit-taker to the Commission.

Subsection (2)(g) — the regulations may allow the deposit-taker to deduct an amount
from the non-resident parent’ s account towards its administrative costs before making
any deductionsin line with the regular deduction order.
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Subsection (2)(h) — the regulations may provide for natifications to be given to a non-
resident parent who is subject to a deduction order, and if the order is directed at a
joint account, the other account-holders, regarding amounts deducted and paid under
the order.

Subsection (2)(i) — the regulations may require the deposit-taker to notify the
Commission, within a specified period of time, if the account specified in the order
doesnot exigt, or if the non-resident parent who is the subject of the order has any other
accounts.

Subsection (2)(j) — the regulations may require the deposit-taker to notify the
Commission, within a specified period of time, if a non-resident parent subject to a
deduction order closes their account or opens a new account.

Subsection (2)(k) — the regulations may allow the deposit-taker at which an order is
directed, the non-resident parent against whom an order is made, or if the order is
directed at a joint account, the other account-holders, to apply to the Commission for
a deduction order to be reviewed, in certain circumstances, and may provide for how
the Commission isto carry out such areview.

Subsection (2)(I) — the regulations may allow the Commission to vary an order.
Regulations will prescribe the circumstances when this might occur, for example, as a
result of areview, or if some of the arrears have been settled.

Subsection (2)(m) — the regulations may provide powers similar to those in
section 32A(8) in relation to the variation of an order, whereby athough the deposit-
taker has a duty to comply with the order as varied, they will not be liable for non-
compliance during the first seven days from being given notice of the variation.

Subsection (2)(n) — the regulations may provide that an order will lapse in prescribed
circumstances. Thismight include, for example, provisionsthat an order will lapseif the
non-resident parent no longer holds a current account with the deposit-taker to whom
the order was directed.

Subsection (2)(0) — the regulations may provide for an order to be revived in certain
circumstances. This could be where it has lapsed because the non-resident parent has
agreed to make payments but then defaults on those payments.

Subsection (2)(p) — the regulations may make provision allowing or requiring an order
to be discharged.

Subsection (2)(q) — the regulations may require the Commission to give notice to the
deposit-taker in the case of an order lapsing or ceasing to have effect.

Subsection (3) provides regul ation-making powersto the Secretary of State, with regard
to the priority of aregular deduction order and:

e any other regular deduction ordersin place;
e any other type of order which makes deductions from the same account; and
» any diligence (done in Scotland) against the same account.

Subsections (4), (5)and (6) require the Secretary of State by regulations to make
provision for any person affected to have a right of appeal to a court against a
regular deduction order, or against any decision made by the Commission following an
application for a review of the order. On such an appeal, the court is prevented from
guestioning the maintenance cal culation by reference to which the deduction order was
made. Regulations may include provision with respect to the period within which an
appeal must be made and the powers of the court in relation to any such appeal.

Section 32D sets out that it will be an offence for a person not to comply with the
requirements of a regular deduction order or any designated requirements set out in


http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/3
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/4
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/5
http://www.legislation.gov.uk/id/ukpga/2008/6/section/22/6

These notes refer to the Child Maintenance and Other Payments
Act 2008 (c.6) which received Royal Assent on 5 June 2008

regulations made under section 32C. A person found guilty of such an offence may be
liable to afine. However there is a defence if the person can show that all reasonable
steps were taken to comply with the order or regulation.

Section 23: Lump sum deduction orders

159.

160.

161.

162.

163.

164.

165.

166.

167.

168.

This section inserts seven new sections, 32E, 32F, 32G, 32H, 321, 32J and 32K into
the Child Support Act 1991. These sectionsrelate to lump sum deduction orders, which
enable the Commission to collect payments from a non-resident parent’ s account held
with a deposit-taker, or from money due or accruing to them from athird party. Lump
sum deduction orders, however, may be used only to collect arrears and not ongoing
mai ntenance.

Section 32E enables the Commission to make an interim lump sum deduction order if
it appearsto it that a non-resident parent has failed to pay an amount of child support
maintenance and an amount of money stands to credit in an account held by the non-
resident parent, or an amount is due or accruing to them from athird party.

Subsection (2) sets out that alump sum deduction order may not be made in respect of
an account of a prescribed description, and can be made against a joint account which
is not of a prescribed description if regulations so provide.

Subsection (3) provides regulation making powers to the Secretary of State to allow
him to set out the conditions to be disregarded in deciding whether an amount is due
or accruing to the non-resident parent from athird party, for the purposes of lump sum
deduction orders.

Subsection (4) sets out that an interim lump sum order will be directed at the deposit-
taker or third party in question and will specify the amount of arrears in respect of
which the Commission intends to make a final lump sum order. Where it is directed to
adeposit-taker, it will also specify which account it appliesto.

Subsection (5) allows an interim lump sum deduction order to be made even where
there is an ongoing appeal against the maintenance calculation. This can only happen
however in cases where the Commission concludes that the outcome of the outstanding
appeal will not affect liability for the amount covered by the order, or if it will have
such an effect, it still considers making the order to be fair in all the circumstances.

Subsection (6) requiresthe Commission to serveacopy of the order on the deposit-taker
or third party at which is directed, the non-resident parent responsible for the arrears
and, if directed at ajoint account, the other account-holders.

Subsection (7) provides that the order will come into force at the time it is served on
the third party at which it is directed.

Subsection (8) stipulates when an interim order will cease to be in force. It will be the
earliest of the following:

* when the prescribed period ends;

» when the order lapses or is discharged, which may be where, for example, the
non-resident parent has paid their arrears, or they have made representations to the
Commission which then chooses to discharge the order; or

e when afina lump sum deduction order is served.

Subsection (9) provides, for the avoidance of doubt, that where regulations have been
made under section 29(3)(a) of the Child Support Act 1991, the person liable to pay
child support maintenance (the non-resident parent) istaken to havefailed to pay if they
have not paid it to or through the person specified in, or by virtue of, the regulations.
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Following the making of an interim deduction order, the Commission can decide
whether to impose afinal deduction order. Section 32F provides powers to enable the
Commission to do this.

Subsection (1) of section 32F stipulates that afinal deduction order can only be made
if aninterim oneisin force, the prescribed period for the making of representations has
passed, and the Commission has considered any representations madetoit, for example,
by the non-resident parent.

Subsection (2) sets out that the order will be directed at the deposit-taker or third party
at which the interim order was directed and will specify the amount of arrears and, if
directed at a deposit-taker, will also specify which account it appliesto.

Subsection (3) providesthat the amount of arrears specified in the final deduction order
must not exceed the amount specified in the interim order less any of those arrears
which have subsequently been paid by the non-resident parent.

Subsections (3)(b) and (4) ensure that amounts to be deducted from a joint account
do not exceed amounts that appear to the Commission to be fair in all circumstances,
with particular regard to the amount contributed to the account by each of the account-
holders and other matters as may be prescribed.

Subsection (5) allows a fina order to be made where there is an ongoing appeal
against the maintenance calculation. This can only happen however in cases where
the Commission concludes that the outcome of the outstanding appeal will not affect
liability for the amount covered by the order or, if it will have such an effect, the
Commission gtill considers making the order to be fair in al the circumstances.

Subsection (6) requires the Commission to serve a copy of the order on the deposit-
taker or third party at which it is directed, the non-resident parent responsible for the
arrears and, if directed at a joint account, the other account-holders.

Section 32G enables accounts or amounts accruing to be frozen during the relevant
period.

Subsection (1)of section 32G enables interim and final lump sum deduction orders to
operate as an instruction to a deposit-taker not to do anything that would reduce the
amount of money standing in credit in a non-resident parent’s account to an amount
below the amount specified in the order (or if the amount held is below the amount in
the order, not to reduce it any further).

Subsection (2) enables interim and final lump sum deduction orders to operate as an
instruction to a third party not to do anything that would reduce the amount of money
due to a non-resident parent to an amount below the amount specified in the order (or
if the amount held is below the amount in the order, not to reduce it any further).

Subsection (3) sets out that subsections (1) and (2) have effect subject to regulations
made under section 321(1).

Subsections (4) and (5) define “the relevant period” as: for interim lump sum deduction
orders, the period during which it isin place; and for final lump sum deduction orders,
the period from the time it is served on the deposit-taker or third party at which it is
directed, until the time when appeal's can no longer be brought against it.

Subsection (6) setsout that if an appeal is brought against alump sum deduction order,
the relevant period ends when appeal proceedings have been concluded and any period
during which further appeal may be brought has ended.

Section 32H(1) sets out that once the relevant period has ended, a final lump sum
deduction order directed at an account held with a deposit-taker will operate as an
instruction to the deposit-taker to deduct the amount of arrears specified in the order
from the account and pay it to the Commission and, if the amount held in credit in
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the account is less than the due amount of arrears, to deduct the whole amount in the
account and pay it to the Commission.

Subsection (2)of section 32H provides that if any of the due amount of arrears remains
unpaid after the lump sum deduction has been paid to the Commission, the deduction
order will remain in operation until the relevant time, as an instruction to the deposit-
taker to pay to the Commission any amount (not exceeding the remaining amount) and
not to do anything that would reduce that amount.

Subsection (3) sets out that following the end of the period during which the order is
in force, afinal lump sum deduction order directed at a third party will operate as an
instruction to the third party to deduct the amount of arrears specified in the order from
the amount due to the non-resident parent and pay it to the Commission. If the amount
due to the non-resident parent islessthan the arrears due, the whole amount due should
be paid to the Commission.

Subsection (4) provides that if any of the due amount of arrears remains unpaid after
the lump sum deduction has been paid to the Commission, the deduction order will
remain in operation until the relevant time, as an instruction to the third party to pay to
the Commission any amount held due to the non-resident parent and not to do anything
that would reduce that amount.

Subsection (5) clarifies that this section has effect subject to regulations made under
sections 321 (1) and 32J(2)(c).

Subsection (6) defines“the relevant time” asthe earliest of either: the time at which the
amount of arrearsis paid; the time at which the order lapses or is discharged; and the
time at which a prescribed event occurs or prescribed circumstances arise.

Section 32| enables the Secretary of State to make regulations providing for
circumstances when a deposit-taker or third party may do something to reduce
the amount held in an account, or due to the non-resident parent. Subsection
(2)of section 32l sets out that these regulations may require the Commission’s consent
to be obtained in prescribed circumstances.

Subsection (3) sets out that the regulations may provide for the Commission’s consent
to be applied for by a deposit-taker or third party at which an interim or final deduction
order is directed, the non-resident parent responsible for the arrears and, if directed at
ajoint account, the other account-holders.

Subsections (4) and (5) state that if the regulations require the Commission’ s consent to
be obtained, the Secretary of State shall by regulations provide for aright of appeal to a
court against the withholding of that consent. These regulations may include provision
with respect to the period within which an appeal can be brought, and the powers of
the court to which the appeal lies.

Section 32J provides regulation-making powers to the Secretary of State with regard
to the practicalities and process relating to lump sum deduction interim and final
orders. The following paragraphs give examples of provision that may be made by the
regulations.

Subsection (2)(a) — the regul ations may make provision for the circumstancesin which
the amounts held in an account are to be disregarded for the purposes of: the making
of an interim lump sum deduction order; the instruction to a deposit-taker not to reduce
the amount held in credit; and the instruction to a deposit-taker to deduct amounts to
pay to the Commission.

Subsection (2)(b)— the regulations may make provision for the payment to the
Commission of sums deducted under afinal lump sum order.

Subsection (2)(c) — the regulations may allow the deposit-taker or third party who
deducts and pays an amount under a lump sum deduction order to deduct an amount
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towards administration costs before making any deductions in line with the deduction
order.

Subsection (2)(d) —the regulations may provide for notificationsto be given to the non-
resident parent who is subject to alump sum deduction order and, if the order isdirected
at ajoint account, the other account-holders, regarding the amounts deducted and paid
under the order.

Subsection (2)(e)—the regulations may require the deposit-taker or third party at which
the order is directed to supply prescribed information to the Commission or to notify
them if a prescribed circumstance occurs.

Subsection (2)(f) — the regulations may allow the Commission to vary an order. They
could include, for example, provision that the Commission may vary an order if some
of the arrears have been settled.

Subsection (2)(g) — the regulations may provide that an order will lapse in prescribed
circumstances.

Subsection (2)(h) — the regulations may allow an order which has lapsed to be revived
in certain circumstances. The regulations may provide that an order may be revived if
it has lapsed because the non-resident parent has agreed to make payments but then
defaults on those payments.

Subsection (2)(i) — the regulations may allow or require an order to be discharged, for
example, where the arrears have been paid in full.

Subsection (3) of section 32J prevents an order being varied to increase the amount of
arrears specified in the order.

Subsection (4) providesregulation-making powersto the Secretary of State, with regard
to the priority of afinal lump sum deduction order and:

e any other final lump sum deduction ordersin place;

» any other type of order which provides for payments to be made by the same
deposit-taker or third party from amounts held in credit in an account, or dueto the
non-resident parent responsible for the arrears; and

» any diligence (donein Scotland) against amountsto which alump sum order rel ates.

Subsection (5) provides regulation-making powers to the Secretary of State to provide
aright of appea against the making of afinal lump sum order, to a court.

Subsection (6) prevents the court hearing an appeal against the order being made, from
guestioning the maintenance calculation from which it is derived.

Subsection (7) provides that regulations regarding the appeals against the order being
made, or the Commission withholding consent, may include provisions regarding:

» thelength of time a non-resident parent has to make an appeal; and
» the powers of acourt with respect to an appeal.

Section 32K provides that it will be an offence for a person not to comply with a
lump sum deduction order or any regulation made under section 32J which has been
designated for this purpose. A person found guilty of such an offence will be liable
for a fine of up to level 2 on the standard scale (E500). However, there is a defence
if the person can show that al reasonable steps were taken to comply with the order
or regulation.
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Section 24: Orders preventing avoidance

207.

208.
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210.

211.

212.

213.

214.

215.

216.

Section 24 inserts new section 32L into the Child Support Act 1991. Subsection (1) of
section 32L enables the Commission to apply to acourt to prevent anon-resident parent
who has failed to pay maintenance from disposing of or transferring property, if it is
being done to avoid paying child support maintenance.

Subsection (2) allows the Commission to apply to a court where a non-resident parent
hasfailed to pay maintenance, for an order to set aside adisposition, if that disposition
was undertaken with the intention of avoiding child support maintenance payments.

Subsection (3) gives the court the ability to make either order if it is satisfied of the
grounds.

Subsection (4) provides that the court which makes an order under these provisions
may make such consequential provision by order or directions asit thinksfit for giving
effect to the order, including provision to require the making of any payments or the
disposal of any property.

Subsection (5) sets out that, for the purposes of an order to set aside a disposition,
any disposition can be reviewed unless it was made for valuable (or, in Scotland,
adequate) consideration (other than marriage) to a person who acted in good faith and
was not aware of the non-resident parent’ sintention to avoid child support maintenance
payments.

Subsections (6) and (7) clarify that, when an application is made for an order either
to freeze assets, or to set aside a disposition, if the court is satisfied that either the
disposition or other dealing would result in making the recovery of child support
maintenance ineffective, it is to be assumed that the action was done or planned with
the intention of avoiding child support maintenance payments.

Subsection (8) defines that for the purposes of this section, “disposition” does not
include any provision contained in awill or codicil, but does include any conveyance,
assurance or gift of property of any description.

Subsection (9) clarifies that this provision does not apply to a disposition made before
the provision comesinto force.

Subsection (10) definesthat, for the purposes of this section, “the court” meansthe High
Court in England and Wales, and the Court of Session or the sheriff in Scotland.

Subsection (11) sets out that an order made in a Scottish court to either freeze assets or
set aside those already disposed of is effective for such period (including an indefinite
period) asthe order specifies, and may on application to the court be varied or recalled.

Section 25: Administrative liability orders

217.

218.

2109.

This section inserts sections 32M and 32N into the Child Support Act 1991.
This introduces a new liability order which will be made administratively by the
Commission. The order will effectively certify the amount owed by the non-resident
parent, and will be the first step to enforcement action (e.g. bailiff action). There will
no longer be aneed to apply to the courts for aliability order.

Section 32M enabl es the Commission to make an administrative liability order against
anon-resident parent if they have failed to pay an amount of child support maintenance
due.

Subsection (2) of Section 32M allows an administrative liability order to be made in
respect of an amount of maintenance arrears where there is an ongoing appeal against
the maintenance calculation. The administrative liability order can only be made in
such circumstances if the Commission concludes that the outcome of the appeal will
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not affect the amount of arrears stated in the order, or if it will, it still considers that
making the order isfair in all the circumstances.

Subsection (3) prevents the order from coming into force until the end of the period
during which an appea can be made, and if an appeal is made, until the appeal
proceedings have been concluded and any period during which a further appeal may
ordinarily be brought has ended.

Subsection (4) provides for the avoidance of doubt, that where regulations have been
made under section 29(3)(a) of the Child Support Act 1991, the person liable to pay
child support maintenance (the non-resident parent) istaken to havefailed to pay if they
have not paid it to, or through the person specified in, or by virtue of, the regulations
for their case.

Section 32N provides regulation-making powers to the Secretary of State with respect
to the practical process regarding administrative liability orders.

Subsection (2)(a) of section 32N — the regulations may make provision about the form
and content of an administrative liability order.

Subsection (2)(b)— the regulations may prevent the liability order coming into forceif,
before it does, the non-resident parent paysin full the arrears covered by the order.

Subsection (2)(c)and (d) — the regulations may provide for the order to be discharged
or revived. The regulations may provide, for example, that an order may be discharged
if the non-resident parent pays off all of the arrears.

Section 26: Enforcement in county courts

226.

This section amends section 36 of the Child Support Act 1991, removing the
requirement that an order from the county court needs to be obtained before an
application for a charging order or athird party debt order can be made. In the future,
an application can be made where an administrative liability order has been made.

Section 27: Disgualification for holding or obtaining a travel authorisation

227.

228.

229.

230.

231

This section inserts six new sections, 39B, 39C, 39D, 39E, 39F, and 39G into the Child
Support Act 1991 and provides the Commission with a power to apply to a court to
disqualify a non-resident parent for holding or obtaining atravel authorisation.

New section 39B enablesthe Commission to apply to acourt to disqualify anon-resident
parent for holding or obtaining atravel authorisation if:

* it has sought to recover the arrears through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of a third party debt order
or charging order;

» thewhole or any part of the arrears remains unpaid; and

e itisof theopinion that that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

Subsection (2) of section 39B provides that the Commission is to be taken as having
sought to recover arrears through a charging order if an interim charging order isin
place, whether or not further action has been taken to recover the amount.

Subsection (3) determines that the non-resident parent against whom an order is made,
will be subject to disqualification for holding or obtaining atravel authorisation for the
period the order has effect.

Subsection (4) of section 39B requires the court to inquire in the presence of the non-
resident parent whether that person requires a travel authorisation to earn a living,
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whether there has been wilful refusal or culpable neglect on the part of that person, and
also asto that person’s means.

Subsection (5) prevents the court from making an order unlessit is of the opinion that
there has been wilful refusal or culpable neglect on the part of the non-resident parent.

Subsection (6) prevents the court from making an order to disqualify a non-resident
parent for holding or obtaining a travel authorisation at the same time as making an
order to commit that person to prison.

Subsection (7) prevents a court, when considering an application for disqualification
for holding or obtaining a travel authorisation, from questioning the liability order on
which an application has been made, or the original maintenance calculation which is
the basis of the liability order.

Subsection (8) sets out that the amount specified in the order will be an aggregate of
the amount stated in the liability order as remains outstanding, and the costs of making
the application (as determined in accordance with regulations made by the Secretary
of State).

Subsections (9) and (10) stipulate that the court will require the non-resident parent
to produce any travel authorisation that person may hold, and the court will send that
travel authorisation to a person prescribed in regulations.

Subsection (11) requires the court, on making an order to disqualify a non-resident
parent for holding or obtaining atravel authorisation, or allowing an appeal against such
an order, to notify the Commission of that fact (providing such information and sent in
such a manner and to such an address as the Commission determines).

Subsection (12) sets out definitions for the purposes of this section. In particular, travel
authorisation means:

* aUK passport (within the meaning of the Immigration Act 1971);

e an|D card issued under the Identity Cards Act 2006 that records that the person to
whom it has been issued is a British citizen.

Subsection (13) defines “court” for the purposes of this section (except in relation to
an appeal) as:

* amagistrates’ court in relation to England and Wales;
* the sheriff in relation to Scotland.
Section 39C concerns the duration of an order made under section 39B.

Subsection (1) of section 39C sets out that the disqualification period shall be specified
by the court but shall not exceed two years.

Subsections (2), (3) and (4) enable the court on or after making an order to suspend
it where a non-resident parent agrees to pay the child support maintenance or in
exceptional circumstances on such conditions as it thinks just.

Subsection (5) provides that the Commission may make another application to the
court to disqualify a person for holding or obtaining a travel authorisation if, when
the effective period of the original order has ended, an amount specified in that order
remains outstanding.

Section 39D providesapower for the court to search anon-resident parent against whom
an order to disqualify for holding or obtaining atravel authorisation has been made.

Subsection (2) of section 39D sets out that during a search, any money found on a non-
resident parent shall (unless the court otherwise directs) be taken by the court and put
towards the amount due , and the balance, if any, returned to the person searched.
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Subsection (3) prevents the court from taking any money found during asearch if it is
satisfied that it did not belong to the person searched.

Section 39E provides that where the non-resident parent makes part payment of the
amount stated in the order, the court may either revoke, or reduce the period of, that
order .

Subsection (2) states that the court must, on application by the Commission or the non-
resident parent, revoke the order where the amount specified in the order ispaid in full
to any person authorised to receiveit.

Subsection (3) enables the Commission to make representations to the court regarding
the amount which should be paid before an order is revoked. The non-resident parent
may reply to those representations.

Subsection (4) providesthat the court can revoke an order or reduce the period for which
it has effect, without the need for an application, if money found during asearchis paid
towards the amount specified in the order.

Subsection (5) requiresthe court to send notice to the Commissionif it revokes an order
or reduces the period for which it has effect.

Section 39F provides regulation-making powers to the Secretary of State.
Subsection (a) of section 39F sets out that those provisions may:

e make provisionin relation to ordersto disqualify anon-resident parent for holding
or obtaining a travel authorisation, corresponding to the provision that may be
made under section 40(11) of the Child Support Act 1991 (provision in relation to
warrants of commitment to prison); and

e make provision for sections 39C to 39E to have effect with prescribed
modifications, in caseswhere aperson who issubject to an order disgualifying them
for holding or obtaining atravel authorisation is outside the United Kingdom.

Section 39G applies disqualification orders and regulations to Scotland.

Subsection (a) of section 39F asit appliesin Scotland provides the Secretary of State
with regulation-making powers to make provisions for orders to disgualify a non-
resident parent for holding or obtaining a travel authorisation to have effect with
prescribed modifications, in cases where a non-resident parent is outside of the United
Kingdom. It also enablesregulationsto provide the ability to use an employer’ swritten
confirmation that wages have been paid to a non-resident parent as evidence.

Subsection (b) sets out that the power of the Court of Session by Act of Sederunt to
regul ate the procedure and practicein civil proceedingsin the sheriff court shall include
the power to make provision corresponding to that which may be made by virtue of
section 40A(8) of the Child Support Act 1991.

Section 28: Curfew orders

257.

258.

Section 28 inserts ten new sections, 39H, 391, 39J, 39K, 39L, 39M, 39N, 390, 39P and
39Q, into the Child Support Act 1991 and provides the Commission with a power to
apply to amagistrates’ court (or, in Scotland, the sheriff) for a curfew order to be made
against a non-resident parent who fails to pay maintenance.

The new section 39H enables the Commission to apply to the court for a curfew order
against a non-resident parent if:

e it has sought to recover the arrears through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of athird party debt order
or charging order;
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e thewhole or any part of the arrears remains unpaid; and

e it is of the opinion that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

Subsection (2)of section 39H provides that the Commission is to be taken as having
sought to recover arrears through a charging order if an interim charging order isin
place, whether or not further action has been taken to recover the amount.

Subsection (3) requires the court to inquire (in the presence of the non-resident parent
against whom theliability order has been made) about that person’ s means, and whether
they have wilfully refused or culpably neglected to pay the child support maintenance
for which they areliable.

Subsection (4) prevents a court, when considering an application for a curfew, from
questioning theliability order on which an application for acurfew order hasbeen made,
or the original maintenance cal culation which isthe basis of the liability order.

Subsection (5) prevents the court from making a curfew order, unless it is of the
opinion that the non-resident parent has wilfully refused or culpably neglected to pay
mai ntenance.

Subsection (6) prevents the court from making an order against a person who is under
the age of eighteen.

Subsection (7) providesthat for the purposes of this section and sections 391 to 390 the
‘court’” means magistrates court in England and Wales, and the sheriff in Scotland.

Section 391 concerns the duration of a curfew order.

Subsection (1) of section 391 stipulates that a curfew order must be limited to between
two and twelve hours in any one day, but may include different periods and different
places for different days.

Subsections (2) and (3) require the period of the curfew to be specified in the order,
that it not last for more than six months and that it begin on the day the order is made
unless otherwise specified.

Subsection (4) ensures that the curfew imposed does not conflict (so far as practicable)
with the non-resident parent’ sreligious beliefs or interfere with the times at which they
normally work or attend any educational establishment.

Subsection (5) prevents a magistrates’ court from specifying a curfew location outside
England and Wales, and a sheriff from specifying a curfew location outside Scotland.

Section 39J providesthat where acurfew order has been made, the court shall also make
an order requiring the non-resident parent for whom the order has been made, to pay an
amount in respect of the costs of the application and the monitoring of the curfew order.

Subsection (2) of section 39J provides that the powers available for the Commission
to collect and enforce child support maintenance also apply to the recovery of costs
incurred in making an order under this section.

Section 39K sets out provisions about the relationship between the amount of
mai ntenance outstanding and the curfew order imposed.

Subsection (1) of section 39K stipulates that a curfew order will be made in respect
of an amount of money which totals both the amount sought to be recovered which
remains outstanding, and the costs ordered by the court under section 32J in relation to
the application for a curfew order and monitoring compliance with that order.
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Where part of the amount in respect of which a curfew order has been made is paid to
any person authorised to receive it, subsection (2) allows the court (on application by
either the non-resident parent or the Commission) discretion to:

* reduce the period the curfew order isin place;

« dlowthecurfew to start on aday later than the day the order would otherwise begin
to run;

e suspend the curfew or extend any existing suspension; or
» revokethe curfew order.

Subsection (3) enables the start date for a curfew, or the ability to suspend it, to be
subject to specified conditions.

Where a non-resident parent has paid some of the arrears, subsection (4) alows the
Commission to make representations to the courts as to which of the powers conferred
by subsection (2) should be exercised. The non-resident parent may reply to such
representations.

Subsection (5) requires the court (on application by the non-resident parent or the
Commission) to revoke a curfew order if the whole amount specified in the curfew
order has been paid by the non-resident parent to any person authorised to receiveit.

Subsection (6) enables the Commission to make a further application to the court if by
the end of the curfew period the amount specified in the order has not been paid in full.

Section 39L provides a power for the court to order the search of a non-resident parent
in respect of whom a curfew order has been made.

Subsection (2) of section 39L sets out that during a search, any money found on a non-
resident parent shall (unless the court otherwise directs) be taken by the court and put
towards the amount specified in the curfew order (the balance, if any, would be returned
to the person searched).

Subsection (3) prevents the court from taking any money if it is satisfied that it does
not belong to the person searched.

Subsection (4) gives some flexibility to the court enabling it to exercise its powers to
postpone, suspend or revokethe order or reducethe period for whichitisin place (under
section 39K (2)) without the need for a separate application, where money is found and
put towards the amount owed by the non-resident parent.

Section 39M sets out the provisions relating to how a curfew will be monitored.

Subsection (1) of section 39M requires the non-resident parent’s compliance with a
curfew order to be monitored by a person or body specified in the order.

Subsection (2) prevents the court from imposing a curfew order unless:

* it has been notified by the Commission that suitable monitoring arrangements are
available in the place specified in the order;

e itissatisfied with those arrangements; and

e it hasthe consent of any third party whose co-operation is necessary for monitoring
the curfew order, for example, a landlord who must give permission for a
monitoring system to be installed in the home of anon-resident parent.

Where athird party’s consent can not be obtained, subsection (3) enables the court to
treat the application for a curfew order as an application for committal to prison.
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Subsection (4) providesthe Secretary of State with regulation-making powersto enable
the responsible officer to alow the non-resident parent to be absent from the place
specified in the curfew order during the curfew period in certain cases or circumstances,
and also the power to set out the requirements which may be imposed in relation to
such an absence.

Section 39N concerns breaches of curfew orders.

Subsection (1) of section 39N allows the person responsible for monitoring compliance
with the curfew order, or the Commission, to apply to the court should the non-resident
parent not meet the requirements of the curfew order, or subsequent requirements
imposed by virtue of section 39M(4).

Subsections (2)and (3) require the court to establish (in the presence of the non-resident
parent) whether the curfew order has been breached without reasonable excuse, and if
it isfound to have been, the court can issue awarrant to commit the non-resident parent
to prison or extend the period of the curfew order.

Subsection (4) sets out that a warrant for committal to prison shall order that the non-
resident parent beimprisoned for the period specified in thewarrant but released (unless
in custody for a different reason) should they pay the full amount due in respect of
which the curfew order was made.

Subsection (5) provides that a warrant may be directed to such person or persons as
the court seesfit.

Subsection (6)provides that where a curfew order is extended because it has been
breached, that order can not be extended for more than six months from the date the
extension of the order is made.

Subsection (7) enables the court to release a non-resident parent from prison or reduce
their sentence if they pay part of the amount specified in the curfew order, following
an application from the Commission or the non-resident parent.

Where part of the amount specified in the order is paid and the court is considering
an application under subsection (7), subsection (8) enables the Commission to make
representationsto the court about which of itspowersunder subsection (7) (to reducethe
period specified in thewarrant or to rel ease the person imprisoned) should be exercised.
It also enabl es the non-resident parent to respond to those representations.

Section 390 prevents a court from making a curfew order against a non-resident parent
who isin custody for any reason.

Subsections (2)and (3) of section 390 suspend a curfew order if the non-resident parent
iscommitted to prison, and commence it once the suspension is lifted because the non-
resident parent is released from prison.

Section 39P provides the Secretary of State with regulation-making powers regarding
the practical procedures relating to curfew ordersin England and Wales.

Subsection (2) of section 39Psets out that the regulations may in particular include
provisions relating to the following:

» form and content of a curfew order;
» dlowing an application for a curfew order to be renewed if no order is made;

« adlowing an employer’s written statement as evidence that wages have been paid
to anon-resident parent;

* enabling ajustice of the peace to issue a summons for a person to appear in court
and, where they do not, to issue awarrant for their arrest, or to issue a warrant for
arrest without issuing asummonsfirst, to secure aperson’s presence before acourt;
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» theexecution of awarrant for arrest;

* enablingacurfew order to beamended or revoked on application to the magistrates
court by the Commission or the non-resident parent;

e inrelationto any amendment, provision similar to that in section 39J — determining
the amount of costs the court can recover from a non-resident parent, section 39L
— ordering a search of a non-resident parent, 39M(2) and (3) — requirement for
monitoring arrangements to be in place; and

* how amagistrates’ court exercisesits power following part payment under sections
39K(2) and (3) and section 39N(7).

Subsections (3) and (4) provide for the making of regulations enabling a magistrates
court to amend a curfew order to specify alocation in Scotland. In these circumstances
any functions of the court in relation to the curfew order shall be exercisable by the
sheriff.

Section 39Q provides the Secretary of State with regulation-making powers regarding
the practical processes relating to curfew ordersin Scotland.

Subsection (2) of section 39Q sets out that the regulations may in particular make
provision relating to the following:

e content of acurfew order;

« dlowing an employer’s written statement as evidence that wages have been paid
to anon-resident parent;

e enabling a curfew order to be amended or revoked on application to the sheriff by
the Commission or the non-resident parent

* inrelation to any amendment, provision similar to that in section 39J — determining
the amount of costs the court can recover from a non-resident parent, section 39L
— ordering a search of a non-resident parent, 39M(2) and (3) — requirement for
monitoring arrangements to be in place; and

* how the sheriff exercises the powers conferred by sections 39K(2) and (3)
andsection 39N(7).

Subsections (3) and (4) make provision for regulations enabling the sheriff to amend a
curfew order to specify alocation in England and Wales. In these circumstances any
functions of the sheriff in relation to the curfew order shall be exercisable instead by
the magistrates’ court.

Subsection (5) sets out that the power of the Court of Session by Act of Sederunt to
regul ate the procedure and practicein civil proceedingsin the sheriff court shall include
power to make provision for:

» form of acurfew order;
» alowing an application for a curfew order to be renewed if no order is made;

* enabling the sheriff to issue a citation for a person to appear before the sheriff, and
if that person does not appear, to issue awarrant for their arrest;

e enabling the sheriff to issue awarrant for arrest without issuing a citation first, to
secure a person’ s presence before it; and

» theexecution of awarrant for arrest.
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Section 29: Commitment to prison

305.

306.

307.

308.

309.

310.

311.

312.

313.

Section 29 inserts four new subsections (2A), (2B), (2C)and (2D) into section 40 of
the Child Support Act 1991. These provisions will enable the Commission to make a
separate application to a magistrates’ court to commit a non-resident parent to prison
for failure to pay child support maintenance.

The new subsection (2A) enables the Commission to apply to a magistrates’ court for
the issue of awarrant committing a non-resident parent to prison if:

e it has sought to recover an amount through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of athird party debt order
or charging order;

» thewhole or any part of the amount due remains unpaid; and

e it is of the opinion that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

New subsection (2B) provides that the Commission is to be taken as having sought to
recover an amount due through acharging order if an interim charging order isin place,
whether or not further action has been taken to recover the amount.

New subsection (2C) requires the court to inquire (in the presence of the non-resident
parent against whom the liability order has been made) about that person’s means,
and whether they have wilfully refused or culpably neglected to pay the child support
maintenance for which they are liable.

New subsection (2D) prevents a court, when considering an application for committal
to prison, from questioning the liability order on which an application has been made,
or the original maintenance cal culation which isthe basis of the liability order.

Subsection (2) of section29 replaces subsection (10) of section 40, and providesthat the
court may order the search of a non-resident parent in respect of whom a commitment
to prison order has been made. During a search, any money found on a non-resident
parent shall (unless the court otherwise directs) be taken by the court and put towards
the amount specified in the order (the balance, if any, would be returned to the person
searched). The court is prevented from taking money if it is satisfied that it does not
belong to the person searched.

Subsection (3) inserts four new subsections (Al), (A2), (A3) and (A4) into section 40A
of the Child Support Act 1991. These provisions will enable the Commission to make
a separate application to the sheriff to commit a non-resident parent to prison if they
fail to pay child support maintenance.

The new subsection (A1) enables the Commission to apply to the sheriff for the issue
of awarrant committing a non-resident parent, against whom aliability order has been
made, to prison if:

e it has sought to recover the amount for which the liability order was made through
the use of bailiffs (in England and Wales), or diligence action (in Scotland) or by
means of athird party debt order or charging order;

» thewholeor any part of the amount due in respect of the order remains unpaid; and

e itisof the opinion that that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

New subsection (A2) provides that the Commission is to be taken as having sought to
recover arrearsthrough acharging order if aninterim charging order isin place, whether
or not further action has been taken to recover the amount.
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New subsection (A3) requires the sheriff to inquire (in the presence of the non-resident
parent against whom the liability order has been made) about that person’s means, and
establish whether they have wilfully refused or culpably neglected to pay the child
support maintenance for which they are liable.

New subsection (A4) prevents the sheriff, when considering an application for
committal to prison, from questioning the liability order on which an application has
been made, or the original maintenance calculation which is the basis of the liability
order.

Subsection (4) of section29 inserts four new subsections (7A), (7B), (7C) and (7D) into
section 40A to provide that the sheriff may order the search of anon-resident parent in
respect of whom a commitment to prison order has been made. During a search, any
money found on the non-resident parent shall (unless the sheriff otherwise directs) be
taken by the sheriff and put towards the amount specified in the order (the balance, if
any, would be returned to the non-resident parent). The sheriff is prevented from taking
money if heis satisfied that it does not belong to the non-resident parent.

Section 30: Disgualification for driving

317.

318.

319.

320.

321.

322.

323.

324.

Section 30 amends section 40B of the Child Support Act 1991, to enable the
Commission to make a separate application to the magistrates’ court (or, in Scotland,
the sheriff) to disqualify anon-resident parent for holding or obtaining adriving licence
if they fail to pay child support maintenance.

Subsection (A1) of the revised section 40B enables the Commission to apply to a
magistrates’ court (or, in Scotland, the sheriff) for an order disqualifying anon-resident
parent for holding or obtaining adriving licence if:

e it has sought to recover an amount through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of athird party debt order
or charging order;

e thewhole or any part of the amount due remains unpaid; and

» itisof the opinion that that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

Subsection (A2) provides that the court may specify the length of the disqualification
order, but that it will not exceed two years.

Subsection (A3) determines that the Commission is to be taken as having sought to
recover arrearsthrough acharging order if aninterim charging order isin place, whether
or not further action has been taken to recover the amount.

Subsection (A4) requires the court to inquire (in the presence of the non-resident parent
against whom the liability order has been made) about whether that person requires a
driving licence to earn a living, that person’s means, and whether they have wilfully
refused or culpably neglected to pay the child support maintenance for which they are
liable.

Subsection (A5) prevents a court, when considering an application made under this
section, from questioning the liability order on which an application has been made, or
the original maintenance calculation which isthe basis of the liability order.

Subsection (1) of the revised section 40B providesthat only if the court finds that there
has been wilful refusal or cul pable neglect on the part of the non-resident parent, it may
make a disqualification order against the non-resident parent, or make such an order
but suspend it until such time and on such conditions asit thinks just.

Subsection (2) replaces subsection (10) of section 40B, to enable the court to order a
search of a non-resident parent in respect of whom a disqualification order has been
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made. During a search, any money found on a non-resident parent can be taken by the
court and put towards the amount specified in the order (the balance, if any, would be
returned to the person searched). The court is prevented from taking any money if itis
satisfied that it does not belong to the person searched.

Debt management powers

Section 31: Power to treat liability as satisfied

325.

326.

327.

328.

329.

330.

This section inserts a new section 41C into the Child Support Act 1991 which provides
the Secretary of State with regulation-making powers enabling the Commission to
offset liabilities to pay child support maintenance (including arrears) in prescribed
circumstances.

Subsection (1)(a) of section 41C enablesthe Commission to offset liabilitiesto pay child
support maintenance. It is envisaged that offsetting will occur mainly where a child
moves from the care of one parent to the other, and therefore the non-resident parent
becomes the parent with care and vice versa. If the non-resident parent who becomes
the parent with care has built up arrears, some or all of the maintenance liability of the
new non-resident parent may be offset against those arrears.

Offsetting may also apply whereliability switchesfrom one parent to the other for other
reasons, for example, where each parent is caring for one or more children and thereis
a change in income. Where both parents have arrears these may also be offset against
each other.

Subsection (1)(b) enablesthe Commission, in certain circumstances, to accept payments
made by the non-resident parent to prescribed third parti es as payments against ongoing
liability or arrears.

Subsection (2) confirmsthat offsetting maintenance payments and third party payments
as described in subsection (1) will result in the liability of a non-resident parent being
met to the extent that it has been set off.

Subsection (3) applies the offsetting rules only to those cases where the Commissionis
authorised to make arrangements for the collection of the child support maintenance.

Section 32: Power to accept part payment of arrearsin full and final satisfaction

331

332.

333.

334.

335.

This section inserts new section 41D into the Child Support Act 1991 which enables
the Commission to accept partial payments of maintenance arrears from a non-resident
parent in final settlement of the whole arrears.

Subsection (2) provides regulation-making power to the Secretary of State with regard
to the Commission exercising its power to accept part payment in satisfaction of the
liability. Subsection (3) providesthat the regulations must provide that the Commission
cannot accept partial payment in full and final settlement without the consent stipul ated
in subsections (5) to (7), unless one of the conditions in subsection (4) is met.

The conditions set out in subsection (4) relate to arrears which may be retained by the
Commission because aperson with carewasin receipt of prescribed benefits at thetime
the arrears accrued. Where the person with care isin receipt of prescribed benefitsthey
arepaidtheir full benefit entitlement, but the Commission may retain child maintenance
payments to offset the benefit expenditure.

Subsection (4)(a) sets out that the Commission would not require consent where all of
the arrears may be retained by the Commission if recovered.

Subsection (4)(b) relatesto arrears, some of which are owed to the person with care and
some of which may be retained by the Commission because the person with care was
in receipt of prescribed benefits for part of the time when the arrears were accruing. In
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this situation the Commission would not require consent if the amount of arrears which
would be due to the person with care is equal to or less than the payment it has agreed
to accept as full and final settlement.

Subsection (5) stipulates that written consent from the person with care is required
unless the application for a maintenance calculation is made by a child of 12 or over
in Scotland.

Subsections (6) and (7) set out that where an application for a maintenance calculation
is made by achild in Scotland, their written consent isrequired. The person with care’s
consent is also required where:

» the maintenance calculation takes account of any other qualifying children of the
non-resident parent who are in the care of the same person with care as the child
who made the application; or,

* amaintenance calculation is made following an application by a child in Scotland
and the person with care subsequently applies to the Commission for the child
support maintenance to be collected and/or enforced.

Section 33: Power to write off arrears

338.

339.

This section inserts new section 41E into the Child Support Act 1991, enabling the
Commission to write off arrears in circumstances where it appears to the Commission
that:

e the circumstances of a case are as specified in regulations made by the Secretary
of State; and

* it would be unfair or otherwise inappropriate to enforce liability for maintenance
arrears (for example, if a parent with care does not wish the arrears to be pursued
because of areconciliation with the non-resident parent).

Subsection (2) of section 41E provides regulation-making power to the Secretary of
State with respect to the Commission’s power to write off arrears.

Section 34: Transfer of arrears

340.

341.

342.

343.

Section 34 inserts new section 49A into the Child Support Act 1991, which provides
regulation-making power to the Secretary of State, to enable the Commission to enter
into arrangementswith other persons or organi sations under which liability in respect of
arrears of child support maintenance becomes debt due to such aperson or organisation.

Subsection (2) of new section 49A prevents the Commission from using its enforcing
powersin relation to collecting any debt that has been transferred, and also ensures that
only the transferee will have title to the debt.

Subsection (3)providesthat the regulations must prevent the Commission from entering
into arrangements to transfer child maintenance debt without the consent stipulated in
subsections (6) to (8), unless one of the conditions in subsection (4) is met.

The conditions set out in subsection (4) relate to arrears which may be retained by
the Commission because a person with care was in receipt of prescribed benefits at
the time the arrears accrued. Where the person with careisin receipt of such benefits,
they are paid their full benefit entitlement, but the Commission may retain child
mai ntenance payments to offset the benefit expenditure. Subsection (4)(a) sets out that
the Commission would not require consent to transfer arrearsif al the arrears may be
retained by the Commission if recovered.

Subsection (4)(b) relates to arrears some of which are owed to the person with care and
some of which may be retained by the Commission because the person with care was
in receipt of prescribed benefits for some of the time when the arrears were accruing.
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In this situation the Commission would not require consent to transfer arrears if the
amount of arrears which would be due to the person with care is equal to or less than
the transfer payment.

Subsection (5) defines, for the purposes of this section, that “transfer payment” means:

» the payment that the Commission would receive from transferee once the arrears
have been transferred; and

» such other payments under the transfer arrangements as may be prescribed.

Subsection (6) stipulates that written consent is required from the person with care
unless an application for a maintenance calculation is made by a child of 12 or over
in Scotland.

Subsections (7) and (8) set out that where an application for a maintenance calculation
has been made by a child in Scotland their written consent is required and the consent
of the person with case where:

» the maintenance calculation takes account of any other qualifying children of the
non-resident parent who are in the care of the same person with care as the child
who made the application; or,

* amaintenance calculation has been made following the application by a child and
the person with care subsequently applies to have the child support maintenance to
be collected and/or enforced.

Subsection (9) providesthat regulations made by the Secretary of State under this power
may:

e Specify when arrears would be considered for transfer. The regulations could
specify, for example, that arrears could be transferred only if the consent of the
person with care has been obtained.

»  Specify the type of transferee to which arrears can be transferred. The regulations
could, for example, include safeguards to ensure that the transfereeis reputable and
abides by a professional code of conduct.

e Specify the terms and conditions which the transfer arrangements must include.
The regulations may require, for example, that the transfer agreement must provide
that the debt can not be sold on further.

e Provide that a payment made to the Commission under transfer arrangements
may be treated for prescribed purposes as if it were a payment of child support
mai ntenance.

Subsection (10)sets out further that the regul ations may include:
* provision as to the means of recovery the transfereeis able to use;

e provision that the Commission may, in certain circumstances, prevent atransferee
from taking steps to recover it. The circumstances could be, for example, that the
steps being taken are inappropriate; and

» provision regarding the type of information which the Commission may supply to
atransferee, for the purposes of recovering the debt.

Miscellaneous

Section 35: Registered Maintenance Agreements. Scotland

350.

This section amends sections 4, 7 and 9 of the Child Support Act 1991 to provide that,
for the avoidance of doubt, aMinute of Agreement registered for execution inthe Books
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of Council and Session, or the sheriff court books, which has been in force for less
than twelve months, will exclude a person (or a child in Scotland) from making an
application for a maintenance calculation.

Section 36: Offence of failing to notify change of address

351.

352.

This section inserts a new subsection (3A) into section 14A of the Child Support Act
1991, which deals with offences relating to the provision of information.

Subsection (3A) includes, as someone who is committing an offence, a person who is
liable to make payments of child support maintenance who does not notify their change
of addressto the Commission, where regulations require them to do so.

Section 37: Additional special case

353.

354.

355.

356.

This section inserts a new paragraph (g) into section 42(2) of the Child Support Act
1991.

Section 42 enables the Secretary of State to prescribe cases as ‘special cases for the
purposes of the Act, and subsequently to make regulations concerning those special
Cases.

New subsection (g) will includeasa’ specia case' the circumstances where two parents
of the same children each have care for one or more of those children, and so each
parent is both a parent with care and a non-resident parent.

Currently in these circumstances, each parent will be required to make a maintenance
payment to the other. The new provision will alow for the offset of maintenance
liabilities between the two parents, so that only the parent with the highest liability will
actually make a payment.

Section 38: Recovery of arrears from deceased’ s estate

357.

358.

359.

360.

Section 38 inserts a new section 43A into the Child Support Act 1991, which gives
the Secretary of State power to make regulations to enable arrears of child support
maintenance to be recovered from the estate of a deceased non-resident parent.

Subsection (2) of new section 43A sets out that regulations made under
subsection (1)may provide for:

» the arrearsto be paid by the executor or administrator of a deceased non-resident
parent out of the non-resident parent’s estate, to the Commission;

* how the amount of the arrears to be paid out of the estate is determined; and

» the procedure by which clams for arrears against the deceased non-resident
parent’ s estate are made.

Subsection (3) statesthat regulations may al so provide for the executor or administrator
to ingtitute, continue or withdraw any proceedings. The regulations could, for example,
enabl e the personal representative to exercise aright of appeal that the deceased might
have had.

This change will enable the recovery of arrears of child support maintenance from
the estate of a deceased non-resident parent where it is appropriate to do so. It is
intended that arrears of child support maintenance will be treated in the same way as
civil debt, and will be paid before the estate is distributed to the beneficiaries. Personal
representatives will be required to deduct the arrears from the assets of the deceased.
They will also have rights to appeal and dispute the arrears demand. Regulations will
also make provision for the procedure to be followed in determining the amount of any
arrears and for resolving any dispute that arisesin relation to aclaim against a deceased
non-resident parent’s estate.
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Section 39: Disclosure of information relating to family proceedings

361.

362.

363.

364.

365.

366.
367.

Section 39 inserts two new sections 49B and 49C into the Child Support Act 1991
to enable a party to family proceedings to disclose information relating to those
proceedings to the Commission or to a person providing services to the Commission
without such a disclosure being a contempt of court, unless a court dealing with the
proceedings directs that the section does not apply.

Subsections (2)and (3) of section 49B clarify that the section applies if the party is a
person with care in relation to a child, or a child of 12 or over in Scotland, for whom
child support maintenance is payable or an application for child support maintenance
has been made, and the party reasonably considers that the information is relevant to
the Commission carrying out its functionsin relation to that application

Subsection (4) allows a representative, if instructed by the party, to make a disclosure
on their behalf.

Subsection (5) defines “ representative” for the purposes of this section.

Section 49C(1) lists the proceedings that are “family proceedings’ for the purposes of
section 49B. Only proceedings commenced on or after the day on which section 49B
comes into force are covered.

Subsection (2) defines “ancillary relief” for the purposes of subsection (1)(a)

Subsections (3) and (4) enable the Secretary of State to make an amendment by order,
with the consent of the Lord Chancellor, to provide that “family proceedings’ include
proceedings of a description specified in the order, aslong as the proceedings were not
begun before the order comesinto force.

Section 40: Disclosure of information to credit reference agencies

368.

3609.

370.

371

372.

Section 40 inserts new section 49D into the Child Support Act 1991 which relates to
the disclosure of information to credit reference agencies.

Section 49D allows the Commission to disclose certain information relating to non-
resident parents to credit reference agencies. It will only allow the Commission to
disclose information relating to a non-resident parent where that person has given their
consent to the disclosure or is subject to aliability order. Credit reference agencies will
be able to use the information only for the purpose of providing information relevant
to the financia standing of individuals.

Subsection (2) of section 49D specifies that the information the Commission is able to
disclose should meet al of the following criteria:

e theinformationisheld by the Commission for any purpose under the Child Support
Act 1991,

e it relates to a non-resident parent who is liable to pay child support maintenance;
and

* itisof adescription specified in regulations.

Subsection (4) provides that regulations made under section 14(3) of the Child Support
Act 1991 may not make provision authorising the supply of information to credit
reference agencies. Section 14 concerns the requiring and disclosing of information by
the Secretary of State. This provision means that if the Secretary of State wishes to
disclose information to credit reference agencies, he must rely on the provisionsin this
new section. He can not circumvent the safeguards provided by using other regulation-
making provisions.

Subsection (5) provides that for the purposes of this section, ‘ credit reference agency’
has the same meaning as in the Consumer Credit Act 1974, which is‘aperson carrying
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on a business comprising the furnishing of persons with information relevant to the
financial standing of individuas, being information collected by the agency for that
purpose’.

Section 41: Pilot schemes

373.

374.
375.

376.

377.

378.

This section inserts a new section 51A into the Child Support Act 1991, enabling the
power to pilot any regulation-making power made under that Act.

Subsection (1) prevents a pilot scheme from lasting more than twenty four months.

Subsection (2) provides that for the purposes of this section, regulations being piloted
will bereferred to as a‘pilot scheme'.

Subsection (3) enables a pilot scheme to apply in relation to specific areas, classes of
person or persons who meet prescribed criteria, or are selected by sampling.

Subsection (4) enablestransitional arrangements to be made where necessary for cases
involved in any pilot schemes, when the pilot period ends.

Subsection (5) enablesafurther pilot to operate under the same or similar circumstances
once theinitial, or any further, pilot ends.

Section 42: Meaning of ‘child’

379.

380.

Section 42 replaces section 55 of the Child Support Act 1991 to amend the definition
of a child. Subsection (1) of section 55 increases the potential upper age limit of a
child from up to the nineteenth birthday, to up to the twentieth birthday in prescribed
circumstances. It isintended that thischange will only apply to applications made under
the new arrangements once they are introduced.

It is intended that the regulations will operate to re-align the definition of a child
with that used in child benefit legislation following the Child Benefit Act 2005. Child
Benefit can now be paid up to a person’s twentieth birthday (previoudly it stopped at
the nineteenth birthday) and it is no longer confined to those in full-time non-advanced
education, but is also payable for persons undertaking ‘ approved training’.

Section 43: Extinction of liability in respect of interest and fees

381.

382.

383.

This section provides for the write off of outstanding liability in respect of interest and
fees. Regulations under the Child Support Act 1991 made in 1992 introduced changes
which meant that interest could be charged on arrears of maintenance, and that fees
could be charged to parents using the CSA collection service. These regulations were
revoked in 2001, and debt which built up as a result of parents not paying interest or
fees will be extinguished.

Paragraph (a) provides that debt which accrued from interest charged under the Child
Support (Arrears, Interest and Adjustment of Maintenance Assessments) Regulations
1992, will be extinguished.

Paragraph (b) provides that debt which resulted from unpaid fees charged to parents
under the Child Support Fees Regulations 1992 will be extinguished.

Section 44: Use of information

384.

This section introduces Schedule 6 which sets out information sharing gateways. The
gateways enable information to be supplied to the Commission by the Department
for Work and Pensions, HMRC, and the Northern Ireland Department for use for the
purpose of functionsrelating to child support. They also enableinformation held by the
Commission, for the purposes of functions relating to child support, to be supplied to
the Department for Work and Pensions, HMRC and Customs and the Northern Ireland
Department for the purpose of specified functions for each of these Departments.
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Section 45: Liable relative provisions: exclusion of parental duty to maintain

385.

386.

387.

388.

389.

390.

391.

This section replaces subsection (3) and amends subsection (4) of section 105 of the
Social Security Administration Act 1992 (“the Administration Act”).

Section 105 provides that it isacriminal offence for a person to persistently refuse or
neglect to maintain themselves or aperson whom they areliableto maintain, if theresult
of that refusal or neglect is that income support is payable to or in respect of any of
those persons. Section 78(6) of the Act providesthat a personisliableto maintain their
spouse or civil partner, their children and sponsored immigrants. Section 106 enables
the Secretary of State to apply to amagistrates’ court to secure the recovery of benefit
from aliable person who fails to maintain.

When income-based jobseekers allowance was introduced in 1996, the extent to which
section 105 applied for that benefit was limited to failure to maintain spouses (and later,
civil partners) only.

Under section 6 of the Child Support Act 1991 parents with care in receipt of income
support or income-based jobseeker’ s allowance were treated as having applied for child
support maintenance. As a result, action to pursue maintenance for children under
section 105, in order to offset income support expenditure, fell into disuse athough it
is still available to pursue spousal maintenance.

Sincethe Act providesfor therepeal of section 6 of the Child Support Act 1991, parents
with care claiming income support or income-based jobseeker’s alowance will no
longer be treated as applying for child support maintenance and will have the freedom
to make arrangements outside of the statutory scheme.

Section 105, asit currently stands, would allow the Department to pursue non-resident
parentsfor child support maintenance where the person with careisin receipt of income
support. The amendment to section 105 ensures that the legidation is consistent in its
approach and allows parents to have a choice.

These amendments will result in a consistent approach to child support maintenance
for both income support and income-based jobseeker’ s alowance.
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