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BANKING ACT 2009

EXPLANATORY NOTES

INTRODUCTION

1

These Explanatory Notes relate to the Banking Act 2009 which received Royal Assent
on 12 February 2009. They have been prepared by the Treasury in order to assist the
reader in understanding the Act. They do not form part of the Act and have not been
endorsed by Parliament.

The Notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

BACKGROUND TO ACT

3.

In 1997, the Government proposed a new system of financial regulation in the UK. A
tripartite structure for overseeing the UK financial system was created, with distinct
rolesfor HM Treasury (the Treasury), the Bank of England (the Bank) and the Financial
Services Authority (the FSA) (together, the Authorities) and distinct responsibilitiesfor
overall financial stability issues, which are set out in a memorandum of understanding
between the Authorities.

The Bank of England Act 1998 established the arrangements for the Bank’s current
monetary policy responsibilities. Under the 1998 Act, the banking supervision function
that had previously been undertaken by the Bank was transferred to the FSA.

The Financia Services and Markets Act 2000 set out the framework within which
the FSA operates, as the single regulator for the financial services industry. It also
established theframework for the Financial Services Compensation Scheme (the FSCS)
to provide compensation for consumers in the event that a financial services firm is
unable to meet its obligations to them.

SUMMARY AND OVERVIEW OF THE STRUCTURE

6.

In October 2007 the Authorities published a discussion paper Banking reform —
protecting depositors, which explored ways to strengthen the existing framework for
financial stability and depositor protection. | nthree subsequent consultation documents,
in January and July 2008, the Government developed its proposals for reform and
announced its intention to bring forward legislation on the following:

Part 1. Special resolution regime (SRR)

7.

Before 2008, the United Kingdom did not have apermanent statutory regimefor dealing
with failing banks. The Banking (Special Provisions) Act 2008, passed in February
of that year, provided the Treasury with powers to facilitate an orderly resolution
to maintain financia stability or protect the public interest. However the substantive
powers provided by the Act were temporary and lapsed on 20 February 2009, a year
after the Act was passed.


http://www.legislation.gov.uk/id/ukpga/2009/1/part/1
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The Banking Act establishes a permanent special resolution regime (SRR), providing
the Authorities with tools to deal with banks that get into financial difficulties. Part
1 describes the special resolution objectives and how the SRR is triggered. It sets
out the three stabilisation options of the SRR (transfer to a private sector purchaser,
transfer to a bridge bank and transfer to temporary public sector ownership). The
stabilisation options are exercised through the stabilisation powers, which are the
powers to effect the transfer of shares and other securities or property, rights and
liabilities, by operation of law. Part 1 also covers the arrangements for assessing
such compensation as may be payable to transferors for the shares or other property
transferred and for other (third) parties affected by a transfer. Part 1 also includes
a power to take bank holding companies into temporary public ownership if certain
conditionsare met. The application of the SRR to building societiesis also set out along
with a power to apply the SRR to credit unions.

Part 2: Bank insolvency

0.

This Part establishes a new bank insolvency procedure, based on existing liquidation
provisions, to provide for the orderly winding up of afailed bank and to facilitate rapid
FSCS payments to eligible claimants or atransfer of such accountsto another financial
ingtitution. There are also powers to extend the procedure to building societies and
credit unions.

Part 3: Bank administration

10.

This Part establishes a new bank administration procedure for use where there has been
apartial transfer of businessfrom afailing bank. A bank administrator may be appointed
by the court to administer the affairs of an insolvent residual bank created where part
of a bank has been transferred to a private sector purchaser or to a bridge bank under
the SRR. There are also powers to extend the procedure to building societies or credit
unions.

Part 4: Financial Services Compensation Scheme

11.

12.

The FSCS operates under powers conferred by Part 15 of the Financial Services and
Markets Act 2000. Under these provisions, the Financial Services Authority has the
power to set the rules for the scheme, including rules which determine the eligibility
for compensation under the scheme and the amounts of compensation payable. These
powers are extensive and the magjority of changes to the scheme that are being
considered may be implemented by the Financial Services Authority under these
existing powers. Part 4 of the Act therefore largely amends the Financial Services and
Markets Act 2000 to enable changes to the scheme to be made, which fall outside the
scope of the existing powers.

However, it also makes possible three more substantial changes, including powers for
the Treasury to make detailed provision by regulationsin relation to:

» theintroduction of pre-funding;

e theuse of the Financial Services Compensation Scheme to contribute to the costs
of the use of the special resolution regime (see Part 1); and

e the use of the National Loans Fund to make loans to the Financial Services
Compensation Scheme.

Part 5: Inter-bank payment systems

13.

Payment systems are networks involving sets of rules, procedures and arrangementsfor
the electronic transfer of money or credit between parti ci pating members of the systems.
In some cases, payment systems are embedded in clearing and settlement systems for
transferring securities and these involve paymentsin relation to the securities.


http://www.legislation.gov.uk/id/ukpga/2009/1/part/2
http://www.legislation.gov.uk/id/ukpga/2009/1/part/3
http://www.legislation.gov.uk/id/ukpga/2009/1/part/4
http://www.legislation.gov.uk/id/ukpga/2009/1/part/5

14.

15.

16.
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Payment systems are important for the functioning of financial markets and the
economy. The inter-linkages between payment systems, banks and other financial
intermediaries mean that problems with payment systems have the potential to spread
through the financial system, ultimately affecting businesses and consumers.

The Bank of England performs a non-statutory role of the oversight of inter-
bank payment systems, in particular promoting the robustness and resilience of key
UK payment systems. However, this Part confers forma powers of oversight of
“recognised” inter-bank payment systems. The FSA has, and will continue to have
following the commencement of this Part, statutory responsibility for the regulation of
recognised clearing houses and investment exchanges, which may contain embedded
payment systems.

This Part formalises the Bank of England’ s role in the oversight of payment systems,
whilst providing that the Bank of England may continue to oversee inter-bank payment
systems on an informal basis where it considersit appropriate.

Part 6: Banknotes: Scotland and Northern Ireland

17.

18.

19.

Pursuant to the Bank Notes (Scotland) Act 1845, the Bankers (Ireland) Act 1845 and
the Bankers (Northern Ireland) Act 1928, asamended (together, “the 1845 legidation”),
alimited number of commercial banks retain the right to issue their own banknotesin
Scotland and Northern Ireland’.

The government stands behind notes issued by the Bank of England, as the UK’s
central bank, but does not guarantee notes issued by commercial banks. Such notes are
liabilities of the issuing banks themselves.

This part:

» Repealsthe 1845 legidationinsofar asit relatesto theissue of banknotesin Scotland
and Northern Ireland, and makes consequential legislative amendmentsand repeals.

*  Prohibitsthe issue of banknotesin Scotland and Northern Ireland other than by the
Bank of England and those commercial banks that, immediately before the coming
into force of thisPart, were authorised under the 1845 | egislation to i ssue banknotes.

* Providesthat, if an issuing bank chooses to discontinue the business of issuing its
own banknotes, its note-issuing privilege cannot thereafter be revived.

e Empowers the Treasury to make banknote regulations. In particular, these
regul ations may include provision protecting noteholdersin the event acommercial
issuing bank encounters financial difficulties. The regulations:

O must require commercial issuing banks to maintain backing assets,

o may define the purpose and status of the backing assetsin connection with the
insolvency of acommercial issuing bank; and

o may require or permit the Bank of England to make banknote rules.

* Make further provision for specific mattersin relation to the issue of banknotes by
the authorized commercial banks.

Part 7: Miscellaneous

20.

Sections 228 to 231 make provision in relation to the giving of financia assistance to
banks and other financial institutions.

1

The relevant banks in Scotland are: Bank of Scotland, Clydesdale Bank and Royal Bank of Scotland. The relevant banksin
Northern Ireland are: Bank of Ireland, First Trust Bank, Northern Bank and Ulster Bank.


http://www.legislation.gov.uk/id/ukpga/2009/1/part/6
http://www.legislation.gov.uk/id/ukpga/2009/1/part/7
http://www.legislation.gov.uk/id/ukpga/2009/1/section/228
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22.

23.
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Sections 232 to 236 alow the Government to introduce if needed, via secondary
legidlation, a new insolvency regime for investment banks. Any such regulations will
be subject to a review within a period of two years after coming into force and will
be designed to secure the expeditious return of client assets following the failure of an
investment banking institution.

Section 237 clarifies the interpretation of delegated powers in the Banking (Specia
Provisions) Act 2008 in regard to powers that the Treasury may confer on an
independent valuer.

This part also includes provisions relating to the governance of the Bank of England,
including a new statutory financial stability objective and the establishment of a
Financial Stability Committee (FSC) as a subcommittee of a smaller court of directors
of the Bank. Aspart of the measuresto permit short-term nondisclosure of the provision
of emergency liquidity, the requirement for the Bank to publish a weekly return is
removed. This part also covers greater information sharing between the Authorities
and repeals the “funds attached” rule concerning Scottish chegques. Measures to widen
the disapplication of the prohibition of building societies granting floating charges to
central banks and arrangements regarding financial collateral are also covered in this
section.

TERRITORIAL EXTENT

24,

The Act extends to the whole of the UK, except section 253 (Registration of Charges:
Scotland) and section 254 (funds attached rule) which extend to Scotland only.

COMMENTARY ON SECTIONS

Part 1: Special Resolution Regime

I ntroduction

Section 1; Overview

25.

This section introduces the main features of the special resolution regime. The special
resolution regime includes the three stabilisation options (transfer to a private sector
purchaser, transfer to abridge bank and transfer to temporary public sector ownership),
the bank insolvency procedure and the bank administration procedure. The stabilisation
optionsare exercised through the stabilisation powers, which arethe powersto effect the
transfer of shares and other securities or property, rights and liabilities, by operation of
law. These stabilisation powers include the onward, supplemental and reverse transfer
powers referred to below. Each of the Tripartite Authorities—the Bank of England,
the Treasury and the Financial Services Authority—has a role in the operation of the
special resolution regime.

Section 2: Interpretation: “bank”

26.

This section definesabank asa UK institution that has aregulatory permission, granted
by the FSA under the Financial Services and Markets Act 2000, to accept deposits. It
states that bank does not include a building society or a credit union, but provides how
the special resolution regime is, or may be, applied to such institutions. The Treasury
may, by order, add to the exclusions from this definition of bank.

Section 3: Interpretation: other expressions

27.

This section defines the terms FSA and financial assistance.


http://www.legislation.gov.uk/id/ukpga/2009/1/section/232
http://www.legislation.gov.uk/id/ukpga/2009/1/section/237
http://www.legislation.gov.uk/id/ukpga/2009/1/part/1
http://www.legislation.gov.uk/id/ukpga/2009/1/section/1
http://www.legislation.gov.uk/id/ukpga/2009/1/section/2
http://www.legislation.gov.uk/id/ukpga/2009/1/section/3
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Objectives and code

Section 4: Special resolution objectives

28. This section sets out the SRR objectives and requires the FSA, Bank of England and
the Treasury to have regard to these objectives in using or considering the use of the
stabilisation powers, bank insolvency procedure or bank administration procedure. The
SRR objectives areto protect and enhance the stability of the UK’ sfinancial systems, to
protect and enhance public confidence in the stability of the UK’ s banking systems, to
protect depositors, to protect public funds and to avoid interfering with property rights
in contravention of the Convention rights (of the Human Rights Act 1998, principal
amongst which, in this context, is the right to the peaceful enjoyment of property,
under Article 1 of the First Protocol of the European Convention on Human Rights).
Subsection (9) makesit explicit that continuity of banking servicesisincluded as part of
the special resol ution objective to protect and enhance the stability of the UK’ sfinancial
systems and subsection (10) makes clear that these objectives are not listed in order of
priority; rather they are to be balanced in the circumstances of any given case.

Section 5: Code of practice

29. This section requires the Treasury to issue a code of practice about the use of
the stabilisation powers, the bank insolvency procedure and the bank administration
procedure. It notes the areas that the code may provide guidance on and requires that
the FSA, Bank of England and HM Treasury must have regard to the code.

Section 6: Code of practice: procedure

30. This section requires the Treasury to consult with the FSA, the Bank of England and
the FSCS before issuing the code and to lay it before Parliament as soon as possible
following issue. It also gives Treasury the power to revise the code as appropriate.

Exercise of powers. general

Section 7: General conditions

31 This section provides that stabilisation powers can be exercised only in respect of
a bank if the conditions set out in the section are met. Those conditions essentially
demarcate the boundary that must be crossed before the stabilisation powers, the bank
administration procedure and (normally) the bank insolvency procedure may be applied
to a bank.

32. Thefirst condition, set out in subsection (2), isthat, in the opinion of the FSA, the bank
isfailing, or islikely to fail, to satisfy its regulatory threshold conditions (as provided
in the Financial Services and Markets Act 2000).

33. The second condition, set out in subsection (3), is that, in the opinion of the FSA, it
is not reasonably likely that action will be taken by or in respect of the bank that will
enable the bank to satisfy the threshold conditions, having regard to timing and other
relevant circumstances.

34. Subsection (4) providesthat, in making thisjudgement, the FSA arerequired to discount
any financial assistance provided by the Treasury or Bank of England (disregarding
ordinary market assistance offered by the Bank on its usual terms). Before confirming
that the second condition is met the FSA must consult the Bank of England and the
Treasury. Subsection (6) provides that the special resolution regime objectives are not
applicable to the FSA’ s decisions on whether a bank meets either of these conditions.


http://www.legislation.gov.uk/id/ukpga/2009/1/section/4
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Section 8: Specific conditions. private sector purchaser and bridge bank

35.

36.

This section sets out alternative conditions one of which must be satisfied before the
Bank of England can exercise stabilisation powers so as to effect atransfer of abank or
banking business to a private sector purchaser or to a bridge bank. It provides that the
Bank of England can exercise astabilisation power only if it issatisfied that the exercise
of the power is necessary having regard to certain public interest conditions, set out
in subsection (2), namely the stability of the UK’s financial systems, the maintenance
of public confidence in the stability of the UK’s banking systems and the protection
of depositors. Subsection (3) states that before exercising such powers the Bank must
consult both the Treasury and the FSA.

Subsection (4) provides for the position where the Treasury has provided financial
assistance to a bank in order to resolve or reduce a serious threat to the stability of
the UK’ s financial systems. In this situation, as set out in subsection (5), the Bank of
England may only exercise a stabilisation power following arecommendation from the
Treasury on the basis of it being necessary to protect the public interest. The Bank then
retains the discretion to consider whether the exercise of such apower isan appropriate
way to provide that protection. Subsection (6) provides that these conditions are in
addition to the conditionsin section 7.

Section 9: Specific conditions. temporary public ownership

37.

38.

39.

This section provides for alternative conditions one of which must be satisfied for
the Treasury to exercise stabilisation powers to take a bank into temporary public
ownership.

Subsection (2) provides that the first condition is that the exercise of the power is
necessary to resolve or reduce a serious threat to the stability of the financial systems
of the UK.

Subsection (3) sets the second, aternative, condition as follows: if the exercise of the
power is necessary to protect the public interest, where the Treasury has provided
financial assistance in respect of the bank for the purposes of resolving or reducing a
seriousthreat to the stability of the UK’ sfinancial systems. Subsection (4) providesthat
the Treasury must consult the FSA and the Bank of England before determining whether
this condition is met. Subsection (5) provides that these conditions are in addition to
the conditionsin section 7.

Section 10: Banking Liaison Panel

40.

41.

This section provides for anew Banking Liaison Pand to advise the Treasury on:

» the effect of the special resolution regime on banks, their counterparties and the
financial markets

» theexerciseof thepowersto make statutory instrumentsof Parts 1, 2 or 3 (excluding
certain regulations and orders).

» the making of the section 5 code of practice
* any matter referred to them by the Treasury

The members of the Panel will include representatives of the Authorities, FSCS and
from the banking, legal and insolvency sectors.
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The stabilisation options

Section 11: Private sector purchaser

42.

43.

Where both the general conditions of section 7 and the specific conditionsfor the private
sector purchaser stabilisation option of section 8 are met, subsection (1) allowsthe Bank
of England to sell all or part of the business of a bank to acommercial purchaser.

Subsection (2) providesthat thistransfer may be effected through either atransfer of the
bank’ s shares and other securities, or some or all of its property, rights and liabilities.
Both types of transfer are executed by instruments made by the Bank (a share transfer
instrument (see section 15) or a property transfer instrument (see section 33)).

Section 12: Bridge bank

44,

45.

46.

Subsection (1) provides that, where the general conditions (section 7) and the specific
conditions (section 8) for the bridge bank stabilisation option are met, the Bank of
England may transfer all or part of the business of a bank to a bridge bank. Subsection
(2) provides that atransfer to a bridge bank may be effected only through atransfer of
the some or all of the bank’s property, rights and liabilities and is executed by one or
more instrument(s) made by the Bank. As defined in subsection (1), abridge bank isa
company wholly owned by the Bank of England.

The code of practice to be made under section 5(1) must address matters relating to the
management and control of bridge banks, which must address certain matters specified
in subsection (3).

Under subsection (4), where aproperty transfer is made from a bridge bank (whether or
not through means of aproperty transfer instrument) to acompany wholly owned by the
Bank of England, that company shall be treated as an ‘ onward bridge bank’ . Subsection
(5) provides for the nature of an onward bridge bank (by setting out the provisions of
Part 1 which do and do not apply to onward bridge banks).

Section 13: Temporary public ownership

47.

48.

49.

Where the general conditions (section 7) are satisfied and the Treasury is satisfied that
the specific conditions for the temporary public ownership stabilisation option are met
asprovided in section 9, the Treasury may take abank into temporary public ownership.

Subsection (2) provides that the transferee may either be a nominee of the Treasury
(such asthe Treasury Solicitor) or acompany wholly owned by the Treasury. A transfer
to temporary public ownership may only be effected through atransfer of securities, and
is made by a share transfer order made by statutory instrument subject to the negative
procedure (see sections 16 and 25).

Subsection (3) provides that the code of practice must include provision about the
management of a bank in temporary public ownership.

Transfer of securities

Section 14: Interpretation: “ securities’

50.

Share transfer powers may be used to effect the transfer of securities. This section
definessecuritieswidely. Thedefinition includes shares and stock; debentures; warrants
or other instruments that entitle the holder to acquire such securities; and other rights
granted by a deposit-taker which form part of its own funds for the purposes of Section
1 of Chapter 2 of Title V of the Banking Consolidation Directive (2006/48/EC). The
definition in this section ensures that share transfer powers can be exercised to transfer
complete control of abank.
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Section 15: Sharetransfer instrument

51.

Share transfer instruments are made by the Bank of England to effect the transfer
of a bank to a private sector purchaser (the stabilisation option as described in
section 11). This section describes provision that ashare transfer instrument may make.
The instrument may relate to either specified securities or securities with a specified
description.

Section 16: Sharetransfer order

52.

Share transfer orders are made by the Treasury to effect the transfer of a bank to
temporary public ownership. This section describes the provision that a share transfer
order may make. The order may relate to either specified securities or securities of a
specified description.

Section 17: Effect

53.

This section makes further provision about the effects of a share transfer instrument or
order. Subsection (2) makes clear that the transfer of securities takes place by operation
of law. Subsection (3) makes provision for the transfer to take effect regardless of any
restriction (including any reguirement for consent and restrictions arising by contract—
such as a non-assignment clause—or legislation). Provision is also made for the share
transfer instrument or order to be carried out free from any encumbrances (such as
a trust), which may be extinguished under the order (subsection (5)). Subsection (6)
allowsfor the extinguishment of rightsto acquire securities (for example, such as share
options).

Section 18: Continuity

54.

55.

56.

57.

This section states that when a share transfer instrument or order ismade, provision can
be made to ensure the continuity of arrangements operating in respect of a bank.

Subsection (1) enables the share transfer instrument or order to include provision that
the transferee can be treated as the same person as the transferor for any purpose
connected with the transfer.

Subsection (2) enables the share transfer instrument or order to include provision that
agreements made or other thingsdoneby or inrelationto atransferor aretreated asmade
or done by or inrelation to the transferee. This provision would enable for example, the
transferred deposit taker to continue to benefit from arrangements entered into by the
transferors, notwithstanding any rights triggered on the transfer.

Subsection (3) allowsfor transitional provision about thingstransferred to be continued.
This can include continuation of legal proceedings by or in relation to the transferee.
Subsection (4) allowsfor the modification of referencesto the transferor in instruments
or documents. Subsection (5) allows for provision of information to be required or
permitted between the transferor and the transferee of a share transfer instrument or
order.

Section 19: Conversion and delisting

58.

59.

This section allows for the conversion and delisting of securities (the power appliesto
all of aspecified bank’s securities, whether transferred or not).

A share transfer instrument or order may make provision, for example, for the
conversion of securities from one form to another (to deal, for example, with the
conversion of uncertificated or bearer securities into certificated securities or the
conversion of a special class of sharesinto ordinary shares).
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60. Subsection (2) provides that a share transfer instrument or order may make provision
for discontinuing thelisting of securitiesissued by the specified bank on aUK regulated
market.

Section 20: Directors

61. Subsections (1) and (2) allow for the Bank of England, in relation to a share transfer
instrument, and the Treasury, in relation to ashare transfer order, to take various actions
with regard to directors including appointment and removal, termination and variation
of service contracts.

62. Appointments made by the Treasury and Bank of England are made on terms and
conditions agreed by theinstitution making the appointment. Provision isalso made for
the Bank of England and Treasury to vary or terminate service contracts of directors.

Section 21: Ancillary instruments: production, registration, &c.

63. This section makes various provisions for share transfer instruments and orders
concerning instruments and registration. It provides that the transfer has effect
irrespective of production, delivery, transfer or other dealing with an instrument and
irrespective of registration.

64. Subsection (1) alows for an instrument or order to make provision in relation to an
instrument: a share transfer instrument or order may permit or require the execution,
issue or delivery of an instrument. Subsection (4) allows for an instrument to be
modified or annulled by a share transfer instrument or order.

65. Subsection (2) specifies that a share transfer instrument or order may have immediate
effect, regardless of registration (of the share transfer instrument or order) or the status
of aninstrument. Subsection (3) providesthat a share transfer instrument or order may
make provision for the effect of an instrument executed or issued in accordance with
the provision of the share transfer instrument or order.

66. Subsection (5) provides for how a share transfer instrument or order may entitle a
transferee to be registered or require a person to effect registration in respect of the
transferred securities of the specified bank.

Section 22: Termination rights, &c.

67. This section sets out certain provisions in relation to default event provisions of the
two types set out in the section (dealing variously with termination rights, conditions
precedent to performance, & c.) Subsection (6) allowsfor default event provisions not to
be triggered in relation to a share transfer order or instrument. Subsection (7) provides
default event provisions can be disapplied but with exceptions.

68. Subsection (8) means that default event provisions will be disapplied when they relate
to the making of an order or instrument, anything that is to be done or may be done
under or by virtue of the instrument or order and any action or decision taken or made
under the Banking Act or another enactment which resulted in or was connected to the
making of the order or instrument.

Section 23: Incidental provision

69. This section provides for a share transfer instrument or order to include incidental,
consequentia or transitional provision. Such provision may be made generally or for
a specified purpose or purposes.

Section 24: Procedure: instruments

70. This section provides the procedure for making a share transfer instrument. The Bank
of England must send a copy of a share transfer instrument, as soon as reasonably
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practicable, to the specified bank, the Treasury, the FSA and any other persons specified
in the code of practice. The Bank of England should also publish the share transfer
instrument. The Treasury isalso required to lay acopy of the transfer instrument before
Parliament.

Section 25: Procedure: orders

71.

This section provides the procedure for making a share transfer order. Share transfer
orders are made by statutory instrument by the Treasury subject to the negative
procedure. The Treasury should send a copy of a share transfer order, as soon as
reasonably practicable, to the specified bank, the Bank of England, the FSA and any
other persons specified in the code of practice. The Treasury should also publish the
share transfer order in line with the provisions of subsection (3).

Section 26: Supplemental instruments

72.

73.

Where the Bank of England has made a share transfer instrument to a private sector
purchaser, it may make additional supplemental share transfer instruments. These
may provide for anything that a share transfer instrument may generally provide
for, including a further transfer of securities meeting the description specified in
subsection (3)(a).

The general and specific conditions (sections 7 and 8 respectively) do not apply to
supplemental transfers. The Bank must consult the FSA and the Treasury before making
the instrument.

Section 27: Supplemental orders

74.

75.

Wherethe Treasury has made asharetransfer order to take abank into temporary public
ownership, it may make additional supplemental share transfer orders. These may
provide for anything that a share transfer order may generally provide for, including a
further transfer of securities meeting the description specified in subsection (3)(a).

The general and specific conditions (sections 7 and 9, respectively) do not apply to
supplemental transfers. The Treasury must consult the Bank of England and the FSA
before making the order.

Section 28: Onward transfer

76.

7.

78.

Where the Treasury has made a share transfer order to bring a bank into temporary
public ownership in accordance with section 13, it may make onward share transfer
orders. These may provide for two things: first, for the transfer of securities meeting
the description specified in subsection (3)(a); and, second, for any provisionin relation
to the relevant securities. Subsection (4) stipulates that the transferee may not be the
transferor under the original order.

The general and specific conditions (sections 7 and 9, respectively) do not apply to
onward transfers. Subsection (6) provides that the Treasury must consult the Bank of
England and the FSA before making the order.

Subsection (7) providesthat the Treasury may make asupplemental sharetransfer order
(as described in section 27) following the making of an onward share transfer order.

Section 29: Reverse share transfer

79.

80.

Where the Treasury has made a share transfer order to bring a bank into temporary
public ownership in accordance with section 13, it may make reverse share transfer
orders.

A reverse share transfer order may transfer securities in temporary public ownership
back to the original transferors (i.e. the holders of the shares and other securities before
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the bank was taken into temporary public ownership). Alternatively, where there has
been an onward transfer to a particular type of onward transferee, the order may transfer
securities back from that onward transferee into temporary public ownership. The
reverse share transfer powers could only be used in the case of an onward transfer,
however, where the onward transferee was a company wholly owned by the Bank of
England, acompany wholly owned by the Treasury or anominee of the Treasury. This
limitation is to prevent the reverse share transfer powers from being exercisable in
relation to an onward transfer to a private sector party who wished to acquire the bank
from temporary public ownership.

The general and specific conditions (sections 7 and 9, respectively) do not apply to
reverse transfers. Subsection (6) provides that the Treasury must consult the Bank of
England and the FSA before making the order.

Subsection (7) providesthat the Treasury may make asupplemental sharetransfer order
(as described in section 27) following the making of areverse share transfer order.

Section 30: Bridge bank: sharetransfers

83.

85.

Where the Bank of England has made a property transfer instrument to effect the
bridge bank stabilisation option, it may make bridge bank share transfer instruments.
These may provide for two things: first, for securities issued by the bridge bank to be
transferred; and, second, for other provision in relation to the securities of the bridge
bank. Thus the Bank of England may transfer the securities of a bridge bank.

The general and specific conditions (sections 7 and 8, respectively) do not apply and
subsection (5) provides that the Bank of England must consult the Treasury and the
FSA before making the instrument.

Subsection (6) provides that the Bank of England may make a supplemental share
transfer instrument (as described in section 26) following the making of a bridge bank
share transfer instrument.

Section 31: Bridge bank: reverse share transfers

86.

87.

Where the Bank of England has made a bridge bank share transfer instrument to
a company wholly owned by the Bank of England or the Treasury, or a nominee
of the Treasury, the Bank of England may make bridge bank reverse share transfer
instruments. A bridge bank reverse share transfer instrument provides for the transfer
of securities of a bridge bank to be transferred back from such an onward transferee.

The general and specific conditions (sections 7 and 8, respectively) do not apply to
reverse transfers and subsection (5) provides that the Bank of England must consult the
Treasury and the FSA before making the instrument.

Section 32: Interpretation: general

88.

This section defines references to “ service contract” and “transfer date”.

Transfer of property

Section 33: Property transfer instrument

89.

Property transfer instruments may be made by the Bank of England to effect atransfer to
aprivate sector purchaser or to abridge bank (sections 11 and 12). This section describes
the provisionthat aproperty transfer instrument may make. Theinstrument may transfer
some or all of the property, rights or liabilities of a specified bank. The instrument may
relate to specified combinations of the specified bank’s property, rights or liabilities,
although this is subject to restrictions which may be imposed by the exercise of order
making powers under section 47.
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Section 34: Effect

90.

91.

A transfer of property, rights or liabilities is effected through a property transfer
instrument (section 33). Subsections (3) and (4) make provision for the transfer to take
effect regardless of any legislative or contractual restriction, including requirementsfor
consent (or any other restrictions which might render property not transferable).

Subsections (5) and (6) provide that a transfer may be made conditional on events
occurring or not occurring, and may provide for the conseguences should such a
condition be breached. Subsection (7) makes provision about trusts.

Section 35: Transferable property

92.

This section makes provision for aproperty transfer instrument to transfer any property,
rights or liabilities. Such property, rights and liabilities are expressed to include those
acquired or arising between the making of the instrument and the transfer date, and any
rights and liabilities arising on or after the transfer date in respect of matters occurring
before that date. Paragraphs (c) and (d) of subsection (1) provide that foreign property
may be transferred. Paragraph (€) provides that rights and liabilities under enactments
may be the subject of atransfer.

Section 36: Continuity

93.

94.

95.

96.

97.

98.

99.

100.

101.

This section states that, when a property transfer instrument is made, provision can be
made to ensure the continuity of arrangements operating in respect of a bank.

Subsection (1) enables the property transfer instrument to include provision that the
transferee can be treated as the same person asthe transferor for any purpose connected
with the transfer and for the transfer to be treated as a succession.

Subsection (2) enables the property transfer instrument to include provision that
agreements made or other thingsdoneby or inrelationto atransferor aretreated asmade
or done by or in relation to the transferee. This provision would enable, for example,
the transferred deposit taker to continue to benefit from arrangements entered into by
the transferor, notwithstanding any rights triggered on the transfer.

Subsection (3) alows for transitional provision about things relating to things
transferred to be continued. This can include continuation of legal proceedings by or
in relation to the transferee.

Subsection (4) alows for provision to be included in a property transfer instrument
about continuity of employment.

Subsection (5) allowsfor the modification of referencesto the transferor ininstruments
or documents.

Subsection (6) provides that in so far as rights and liabilities in respect of anything
transferred are enforceable after a transfer date, a property transfer instrument can
apportion them as between the transferor and the transferee.

Subsection (7) providesthat thetransferor and the transferee may, by agreement, modify
aprovision of the instrument. However such a modification must achieve aresult that
could have been achieved by the instrument, and may not transfer (or arrange the
transfer of) property rights or liabilities.

Subsection (8) alows for provision of information and assistance to be required or
permitted between thetransferor and the transferee under aproperty transfer instrument.

Section 37: Licences

102.

This section makes provision in relation to licences.
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103.  Subsection (1) provides that a licence in respect of property transferred by property
instrument shall continue to have effect notwithstanding the transfer. Subsection (2)
provides that the Bank of England may disapply subsection (1), so that a licence
may be discontinued. Subsection (3) specifies that where a licence imposed rights or
obligations, aproperty transfer instrument may apportion responsibility for exercise or
compliances between the transferor and transferee.

Section 38: Termination rights, &c.

104.  Thissection makessimilar provisionin relation to default event provisionsfor property
transfers as that made for share transfers by section 22.

Section 39: Foreign property

105. This section describes how a property transfer instrument may make provision for
the transfer of property situated outside the United Kingdom and rights and liabilities
governed by foreign law.

106.  Subsection (3) statesthat both the transferor and the transferee must take any necessary
steps to ensure that the transfer is effective as a matter of foreign law.

107.  Subsection (4) makes provision for the period before a transfer may be fully effective
as a matter of foreign law. For this period, the transferor must act on behalf of the
transferee by holding any property or right for its benefit and discharging any liability
on its behalf. Expenses incurred by the transferor in relation to these acts must be met
by the transferee.

108.  Subsections (6) and (7) relate to obligations imposed by the operation of this section.
Such obligations are enforceable as contracts and the Bank of England may give
directionsin relation to those obligations, with which the transferor must comply.

Section 40: Incidental provision

109. This section provides for a property transfer instrument to include incidental,
consequentia or transitional provision. Such provision may be made generally or for
a specified purpose or purposes.

Section 41: Procedure

110.  This section requires the Bank of England to send a copy of a property transfer
instrument, as soon as reasonably practicable, to the specified bank, the Treasury, the
FSA and any other persons specified in the code of practice. The Bank of England
must also publish the property transfer instrument in line with the provisions of
subsection (2). The Treasury is also required to lay a copy of the transfer instrument
before Parliament.

Section 42: Supplemental instruments

111.  Where the Bank of England has made a property transfer instrument it may make
additional supplementa property transfer instruments. These may provide for two
things: first, for property, rights and liabilities to be transferred from the original
transferor; and, second, for anything that a property transfer instrument may otherwise
provide for.

112.  Subsection (4) provides that the general and specific conditions (sections 7 and 8,
respectively) do not apply to supplemental transfers.

113.  Subsection (5) providesthat the Bank of England must consult the FSA and the Treasury
before making the instrument.
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Section 43: Onward transfer

114.

115.

116.

Wherethe Bank of England has made a property transfer instrument to effect the bridge
bank stabilisation option, it may make onward property transfer instruments. These may
providefor two things: first, for the property, rightsor liabilities of the bridge bank to be
transferred; and, second, for anything that a property transfer instrument may otherwise
providefor. Subsection (5) providesthat the Bank of England may not transfer property,
rights or liabilities to the transferor under the original instrument.

Under subsection (6), the general and specific conditions (sections 7 and 8) do not apply
to onward transfers. Subsection (7) requiresthe Bank of England to consult the Treasury
and the FSA before making the instrument.

Subsection (8) states that the Bank may make a supplemental property transfer
instrument (as provided for in section 42) following the making of an onward property
transfer instrument.

Section 44: Reverse property transfer

117.

118.

119.

120.

Wherethe Bank of England has made a property transfer instrument to effect the bridge
bank stabilisation option, it may make reverse property transfer instruments.

A reverse property transfer instrument may transfer property, rights or liabilities of
a bridge bank back to the original transferor (i.e. the failing bank). Alternatively,
where there has been an onward transfer to a particular type of onward transferee,
the instrument may transfer property back from that onward transferee to the bridge
bank. The reverse property transfer powers could only be used in this case, however,
where the onward transferee was a company wholly owned by the Bank of England, a
company wholly owned by the Treasury or a nhominee of the Treasury. This limitation
isto prevent the reverse property transfer powers from being exercisable following an
onward transfer to a private sector party who wished to acquire the business of abridge
bank.

The general and specific conditions (sections 7 and 8, respectively) do not apply to
reverse transfers. Subsection (6) provides that the Bank of England must consult the
Treasury and the FSA before making the instrument.

Subsection (7) states that the Bank of England may make a supplemental property
transfer instrument (as described in section 42) following the making of a reverse
property transfer instrument.

Section 45: Temporary public ownership: property transfer

121.

122.

123.

Where the Treasury have made a share transfer order to bring a bank into temporary
public ownership, it may make property transfer orders. These may provide for two
things: first, for the transfer of the property, rightsor liabilities of the bank in temporary
public ownership; and, second, for anything that a property transfer instrument may
otherwise provide for. Subsection (4) provides that the general and specific conditions
(sections 7, 8 and 9) do not apply to property transfers from temporary public
ownership. The Treasury must consult the Bank of England and the FSA before making
the order.

Subsection (6) provides that a property transfer order should be treated, in procedural
terms, asashare transfer order (see section 16). In all other respects, however, it should
be treated as a property transfer instrument (see section 33).

Subsection (8) states that the Treasury may make a supplemental property transfer
order (as described in section 42) following the making of temporary public ownership
property transfer order.
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Section 46: Temporary public ownership: reverse property transfer

124.

125.

126.

Where the Treasury have made a property transfer to a company wholly owned by the
Bank of England or the Treasury, or anominee of the Treasury, the Treasury may make
reverse property transfer orders.

A reverse property transfer order provides for the transfer of property back from such
an onward transferee.

The general and specific conditions (sections 7, 8 and 9, respectively) do not apply to
onward transfers and subsection (7) provides that the Treasury must consult the Bank
of England and the FSA before making the order.

Section 47: Restriction of partial transfers

127.

128.

129.

This power enables restrictions to be placed on the making of partia transfers through
the property transfer powers. A partial transfer is the transfer of some, but not all, of a
bank’ s property, rights or liabilities (as defined in subsection (1)).

Subsection (2) provides that Treasury may, by order, impose restrictions on partial
transfersin thewayswhich are set out in subsection (2), as supplemented by subsections
(3) and (4). This enables restrictions to be imposed by reference to the nature of the
property, rights and liabilities which may or may not form part of the transfer. It also
permits conditions to be imposed before a partial transfer can be undertaken, and can
require partial transfers to include particular provisions.

The power is exercisable by the Treasury making an order by statutory instrument
subject to the affirmative procedure (subsection (5)), or in the first instance the 28 day
procedure, as provided by section 259.

Section 48: Power to protect certain interests

130.

131

132.

133.

This power enables certain private law rightsto be protected when the property transfer
powers are exercised to effect apartial transfer. A partial transfer isthetransfer of some,
but not all, of a bank’s property, rights or liabilities (as defined in subsection (1) of
Section 47).

Subsection (1) broadly defines the certain interests (“protected interests’) for which
the power may provide protection. This provision reflects the extremely broad range
of relevant interests which exist in this field. The interests which the exercise of the
power isintended to cover may include, for example, security interests and set-off and
netting arrangements.

Under the power, such interests may be protected in the ways set out in subsection (2),
as supplemented by subsection (3).

The power is exercisable by the Treasury making an order by statutory instrument
subject to the affirmative procedure (subsection (6)), or in thefirst instance the 28 day
procedure, as provided by section 259.

Compensation

Section 49: Orders

134.

135.

This section describes three types of orders which may be made for the purposes of
providing compensation in consequence of the exercise of the stabilisation powers.

Subsection (2) describes a compensation scheme order. It may establish a scheme
simply for paying compensation to transferors, or it may establish a scheme for
determining whether transferors should be paid compensation. The identity of the
transferor or transferors depends on the stabilisation power exercised. In the case of
share transfer powers, the transferors will be the holders of the securities which were
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transferred under the order. In the case of property transfer powers, the transferor will
be the bank from whom property, rights or liabilities were transferred.

136.  Subsection (3) describes the resolution fund order, which establishes a scheme under
which the transferors may become entitled to the proceeds of resolution of a bridge
bank or of abank in temporary public sector ownership.

137.  Subsection (4) describes athird party compensation order, which establishes a scheme
for paying compensation to third parties (persons who are not transferors), for example
counterparties of a bank whose property rights are interfered with in a compensatable
way (under Article 1 of the First Protocol to the European Convention on Human
Rights) as aresult of the transfer.

Section 50: Sale to private sector purchaser

138.  This section requires the Treasury to make a compensation scheme order, on the
exercise by the Bank of England of the private sector purchaser stabilisation option
(section 11) (a property or share transfer instrument to such a purchaser). Subsection
(3) sets out that the order may include a third party compensation order.

Section 51: Transfer to temporary public ownership

139.  Thissectionrequires, ontheexercise by the Treasury of thetemporary public ownership
stabilisation option, the Treasury to make either make a resolution fund order (which
may include a compensation scheme order) or a compensation scheme order. In either
case, the order may include athird party compensation order.

Section 52: Transfer to bridge bank

140. This section requires, on the exercise by the Bank of England of the bridge bank
stabilisation option (section 12), the Treasury to make a resolution fund order (further
considered under section 58 below). Subsection (3) providesthat the order may include
a compensation scheme order and athird party compensation order.

Section 53: Onward and reverse transfers

141. Where there is an onward or reverse transfer from either a bridge bank or a bank
in temporary public sector ownership, This section enables the Treasury to make a
compensation scheme order or athird party compensation order.

Section 54: I ndependent valuer

142.  Subsection (1) allows a compensation scheme order and a third party compensation
order to include provision for the amount of compensation to be determined by an
independent valuer. Subsection (2) requiresthe Treasury to appoint a person to appoint
theindependent valuer, and in practice the Government anti cipates that an appointments
panel will be convened for this purpose. Two different methods for appointing the
valuer are provided in subsection (3); namely, for the Treasury to arrange to identify
candidates or provide that another person will arrange to appoint a valuer.

143.  Subsection (4) states that the independent valuer can be removed only on grounds of
incapacity or serious misconduct. The removal must be made by a person specified by
the Treasury in accordance with the order. Subsection (5) states that the order must
include provision for resignation and replacement of the independent valuer.

Section 55: Independent valuer: supplemental

144.  Subsection (1) enables the independent valuer to do anything necessary or desirablein
relation to the performance of hisfunctions. Subsections (2) to (4) enable the Treasury
by order to make provision to assist the independent valuer in the discharge of his
functions, for example by providing him with certain powers.
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Subsection (4) gives the independent valuer the power to appoint staff.

Subsection (6) requires the order to provide for the reconsideration of the decisions of
the valuer, and for onward rights of appeal from the valuer to a court or tribunal.

Under Subsection (7) theindependent valuer and his staff are not servants of the Crown,
and subsection (8) providesthat the records of theindependent valuer are public records
for the purposes of the Public Records Act 1958.

Section 56: I ndependent valuer: money

148.

149.

Subsection (1) allowsthe order to make provision for the remuneration and allowances
of the independent valuer, his staff, appointing persons or monitors. Although such
payments will be made by the Treasury, the order will require the Treasury to appoint
a person to monitor the arrangements made for the remuneration and allowances
(subsection (2)). Further functions may be conferred on the monitor, such as requiring
his approval to certain actions.

Subsections (2)(c) and (d) give the Treasury a power to include provision in the
order about records, accounts and staff resources. This section also provides that the
independent valuer and his staff are not liable for damages for anything done in good
faith when undertaking their respective rolesin relation to independent valuation (save
inrespect of awards of damages under the Human Rights Act 1998, for unlawful actions
under that Act).

Section 57: Valuation principles

150.

151

152.

Subsection (1) allows a compensation scheme order and a third party compensation
order (by virtue of subsection (6)) to specify valuation principles to be applied during
the determination of theamount of compensation. Subsection (2) providesthat valuation
principles may require an independent valuer to apply specific methods of valuation,
assess values at specified dates or periods, take specified matters into account or not
take specified matters into account.

Subsection (3) requires the valuer to disregard actual or potential financial assistance
provided by the Bank of England or Treasury (other than ordinary market assistance
offered by the Bank on its usual terms).

Subsection (4) sets out assumptions as to the position of the bank that can or may be
required to be taken into account by the valuer. These include that the bank has had a
permission under Part 4 of Financial Servicesand MarketsAct 2000 varied or cancelled;
that it is unable to continue as a going concern; that it isin administration; or that it is
being wound up. Subsection (5) providesthat there is nothing to prevent the application
of valuation principles from resulting in no compensation being payable.

Section 58: Resolution fund

153.

154.

155.

A resolution fund order may provide for personsto sharein the proceeds of the disposal
of things transferred (for example, the full or partial sale of a bridge bank whether
through business or share transfer). Subsection (1) further provides for the order to
provide for how proceeds and shares are to be calculated.

Subsection (2) allows for any payments to be net of resolution costs, which include
public financial assistance or administrative expenses.

Subsection (3) provides that a third party compensation order may include provisions
for arranging to appoint an independent valuer and to apply the valuation principles.
Subsection (4) providesthat aresolution fund order can confer discretion on personsand
subsection (5) provides that it may include provision for the determination of disputes
about the application of its provisions.
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Subsection (6) allowsthe Treasury to place amanagement duty on the Bank of England
in managing the bridge bank and set out how the Bank isto meet this duty. Subsection
(7) enables a similar duty to be imposed on the Treasury, in cases where the Treasury
electsto make aresolution fund order following atransfer of abank to temporary public
ownership.

Subsection (8) provides that the duties are only to be complied with to the extent that
this is compatible with the pursuit of the special resolution objectives and compliance
with the code of practice.

Section 59: Third party compensation: discretionary provision

158.

159.

160.

Subsection (1) provides that a third party compensation order is about setting up a
scheme for determining any compensation to be paid to persons other than atransferor,
for example, any creditors of the failed bank who have suffered compensatable
interference with a property right. Compensation for transferors is dealt with under
compensation scheme orders.

Subsection (2) provides that a third party compensation order can be a part of a
compensation scheme order or aresolution fund order or may be separate.

Subsection (3) provides that a third party compensation order may include provisions
for arranging to appoint an independent valuer and to apply the valuation principles.

Section 60: Third party compensation: mandatory provision

161.

162.

163.

164.

165.

This section contains a power to make regulations about third party compensation
orders made in the circumstances where a partial transfer of the property of a failed
bank has taken place.

Subsection (2) sets out the principle that where a residual bank enters an insolvency
procedure following such a transfer, pre-transfer creditors (defined in subsection (3)
(b)) should not receive less favourabl e treatment they would have received than had the
bank entered an insolvency procedure prior to the partial transfer. The Treasury are to
have regard to the principle in making regulations under the section.

Subsection (4) provides that the regulations may require a third party compensation
order to be made. The regulations may also require athird party compensation order to
include certain provisions or the regulations may make provisions that are deemed to
be a part of the third party compensation orders.

Subsection (5) enables the regulations to provide for whether compensation is to be
paid, its amount and the factors upon which the determination of the amount is to be
made. Any factors could beincluded, particular factors are, in part, the amount payable
under aresolution fund order, contingent events and a determination by an independent
valuer.

Theregulations are to be made by the affirmative procedure, or in the first instance the
28 day procedure, as provided by section 259.

Section 61: Sources of compensation

166.

This section confers an express power on the Treasury to make provision as to who
should pay compensation under a compensation scheme order, resolution fund order,
third party compensation order or under regulations made under section 60. It enables
provision to be made for the FSCS, the Treasury or another person (e.g. a purchaser) to
pay compensation. Any provision requiring the FSCS to pay compensation is subject
to the provisions of section 171 of the Act.
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Section 62: Procedure

167.

The procedure for a compensation scheme order, a resolution fund order and a third
party compensation order is that they must be made by statutory instrument subject to
the draft affirmative procedure.

I ncidental functions

Section 63: General continuity obligation: property transfers

168.

169.

170.

171

This section providesfor servicesto be provided to atransferee from the transferor and
other companies within the group through means of a general obligation, following a
transfer of property. Subsection (5) provides that the obligation is not limited to the
provision of services and facilities directly to the transferee.

Subsection (2) provides that the residual bank and each group company (as defined
in subsection (1)) must provide such services and facilities as required to enable the
transferee to operate the transferred business effectively. This duty may be enforced as
acontract (subsection (3)).

As provided by subsection (6), the Bank of England may, with the consent of the
Treasury, by notice to the residual bank or group company require specific activitiesto
be undertaken (or provide that activities are to be undertaken on specific terms).

Subsection (4) provides that the residual bank or group company has a right to
reasonable consideration.

Section 64: Special continuity obligations: property transfers

172.

173.

174.

175.

This section provides for the Bank of England, through a property transfer instrument,
to create or vary rights and obligations between atransferee, aresidual bank and group
companies. It applies following the exercise of property transfer powers.

Subsection (2) describes the particular provision which the Bank of England can make
in aproperty transfer instrument in this connection.

Subsection (3) provides that the Bank of England shall aim, so far as is reasonably
practicable, to preserve or include provision for reasonable consideration and terms.

Subsection (4) provides that the powers under subsection (2) may be exercised only in
so far asthe Bank of England thinksit necessary to ensure the provision of such services
and facilities as are required to operate the transferred business effectively. The power
may be exercised only with the consent of the Treasury.

Section 65: Continuity obligations: onward property transfers

176.

177.

178.

This section provides for the Bank of England or the Treasury to extend the general
continuity obligation of section 63 or special continuity obligations of section 64 in the
circumstances of an onward transfer of property, rights or liabilities (so, for example,
continuity obligations could be owed to the onward transferee).

Subsection (1) definestheterms* onward transfer” and “ onward transferee”. Subsection
(4) provides that onward obligations may be imposed on an origina transferee, a
residual bank, a bank transferred by share transfer or anything which is or was agroup
undertaking of the foregoing. Subsection (5) provides that onward obligations may be
in addition to, or replace, initial obligations.

The power under this section is exercisable by giving a notice both to each person
on whom a continuity obligation is to be imposed, and the person who is expected to
benefit from it. The Bank of England may exercise the power only with the consent
of the Treasury.
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Section 66: General continuity obligation: sharetransfers

179.

180.

181.

182.

This section makes provision for servicesto be provided in respect of abank transferred
by share transfer from former group companies through means of a general obligation.
Subsection (5) provides that the obligation is not limited to the provision of services
and facilities directly to the transferee.

Subsection (2) provides that each former group company (as defined in subsection (1))
must provide such services and facilities as required to enable the transferred bank to
operate effectively. This duty may be enforced as a contract (subsection (3)).

Asprovided by subsection (6), the Treasury or Bank of England (with the consent of the
Treasury), may by notice to the former group company (as described in subsection (7)),
state that specific activities on specific terms should be undertaken.

Subsection (4) provides that the former group company has a right to reasonable
consideration.

Section 67: Special continuity obligations: share transfers

183.

184.

185.

186.

This section provides for the relevant authority, through share transfer instrument or
order, to create or vary rights and obligations between a transferred bank and former
group companies. It applies following the exercise of share transfer powers.

Subsection (2) provides for how the Treasury or the Bank of England (with the consent
of the Treasury) may create, modify or cancel contracts between the transferee, and the
group company (as defined in section 63).

Subsection (3) provides that the continuity authority shall aim, so far as is reasonably
practicable, to preserve or include provision for reasonable consideration and terms.

Subsection (4) provides that the powers under subsection (2) may be exercised only in
so far as the Bank of England or Treasury thinks it necessary to ensure the provision
of such services and facilities as are required to enable the transferred bank to operate
effectively.

Section 68: Continuity obligations: onward share transfers

187.

188.

189.

This section provides for the Bank of England or the Treasury to extend the general
continuity obligation of section 66 or special continuity obligations of section 67 in
the circumstances of an onward transfer of securities (so, for example, continuity
obligations could be owed to the transferred bank following the onward transfer).

Subsection (1) defines the term “onward transfer”. Subsection (4) provides onward
obligations may be imposed on the bank, anything which is or was a group undertaking
of the bank, anything which is or was a group undertaking of aresidual bank, or any
combination. Subsection (5) provides that onward obligations may be in addition to, or
replace, initial obligations.

The power under this section is exercisable by giving a notice both to each person
on whom a continuity obligation is to be imposed, and the person who is expected to
benefit from it. The Bank of England may exercise the power only with the consent
of the Treasury.

Section 69: Continuity obligations: consideration and terms

190.

This section providesthe Treasury with apower, by order, to specify matterswhich are
to be or not to be considered in determining what amounts to reasonable consideration
for the purposes of general continuity obligations. Secondary legislation may also
specify matters which are to be or not to be considered in determining what provisions
would be expected in arrangements concluded between parties dealing at arm’ s length
(with regard to special continuity obligations).

20


http://www.legislation.gov.uk/id/ukpga/2009/1/section/66
http://www.legislation.gov.uk/id/ukpga/2009/1/section/66/5
http://www.legislation.gov.uk/id/ukpga/2009/1/section/66/2
http://www.legislation.gov.uk/id/ukpga/2009/1/section/66/1
http://www.legislation.gov.uk/id/ukpga/2009/1/section/66/3
http://www.legislation.gov.uk/id/ukpga/2009/1/section/66/6
http://www.legislation.gov.uk/id/ukpga/2009/1/section/66/7
http://www.legislation.gov.uk/id/ukpga/2009/1/section/66/4
http://www.legislation.gov.uk/id/ukpga/2009/1/section/67
http://www.legislation.gov.uk/id/ukpga/2009/1/section/67/2
http://www.legislation.gov.uk/id/ukpga/2009/1/section/67/3
http://www.legislation.gov.uk/id/ukpga/2009/1/section/67/4
http://www.legislation.gov.uk/id/ukpga/2009/1/section/68
http://www.legislation.gov.uk/id/ukpga/2009/1/section/68/1
http://www.legislation.gov.uk/id/ukpga/2009/1/section/68/4
http://www.legislation.gov.uk/id/ukpga/2009/1/section/68/5
http://www.legislation.gov.uk/id/ukpga/2009/1/section/69

191

These notes refer to the Banking Act 2009 (c.1)
which received Royal Assent on 12 February 2009

The power is subject to the negative resolution procedure.

Section 70: Continuity obligations: termination

192.

This section provides that the continuity authority may by notice terminate a general
continuity obligation.

Section 71: Pensions

193.

194.

This section alows for a share transfer instrument or order or a property transfer
instrument to make provision in relation to pensions. The power may be exercised to
make provision about the consequences of atransfer of securities or property etc. for
pension schemes. For example, the need to make such provision could arise when the
pension schemes of employees who are subject to the transfer form part of the pension
scheme of awider corporate group.

Subsection (5) provides that this power may be exercised only by the Bank of England,
with the consent of the Treasury.

Section 72: Enforcement

195.

196.

The purpose of this section is to enable provision to be made as to the enforcement
obligations arising under share transfer instruments and orders and property transfer
instruments.

Provision may not create a crimina offence or impose a penalty, but may impose
jurisdiction on a court or tribunal, this may include a creating an enforceable private
law right or statutory duty.

Section 73: Disputes

197. This section makes provision for share transfer orders or instruments or property
transfer orders made by the Treasury to include amethod for disputesto be determined.
Such a method may include conferring jurisdiction on a particular court or tribunal or
discretion on a specified person.

Section 74: Tax

198.  This section enables the Treasury to make regulations including provision in relation
to tax in connection with the exercise of powersin this Part of the Act.

199.  Subsection (2) sets out the taxes in relation to which provision may be made.

200. Subsections(3), (4), (5) and (6) set out the effects which the regulations may have. The
regulations may have retrospective effect but only up to three months before the date
the stabilisation power isfirst exercised in relation to the bank concerned.

201.  Subsection (7) allowsthe Treasury to change the taxes listed in subsection (2) by order.

Subsection (8) makes provision about the procedures for making regul ations and orders.

Section 75: Power to change law

202.

This section enables the Treasury to modify legislation (both primary and secondary,
excluding, however, the provisions of the Act, and secondary legislation to be made
under it (other than orders and instruments made in exercise of a stabilisation power))
and the provisions of common law for the purpose of enabling the powersin Part 1 to
be used effectively, having regard to the objectives of the special resolution regime.
Subsection (3) providesthat such an order may make provision which has retrospective
effect, although the Treasury isto have regard to the fact that it isin the public interest
to avoid retrospective legislation).
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The power is to be exercised by order and is subject to the affirmative procedure. In
cases of necessity (in practice, where the power needed to be exercised urgently), the
section makes provision for the Treasury to make the order immediately, following
which there are 28 days for both Houses of Parliament to approve the order, failing
which, the order would lapse. Subsection (8) states that a lapse of an order does not
prevent another order being made in new terms.

Treasury

Section 76: International obligation notice: general

204.

205.

This section makes provision about the role of the Treasury in meeting international
obligations when the stabilisation powers are being exercised.

Subsection (1) provides that the Treasury, by notice in writing, may require the Bank
of England not to exercise a stabilisation power where that exercise would be likely to
contravene an international obligation of the UK. Subsection (2) sets out the procedure
for such notices. Subsection (3) providesthat, if the Treasury gives notice that an action
would be likely to contravene an international obligation, then the Bank of England
must consider alternative actions, which both pursue the SRR objectives and avoid the
objections on which Treasury’s notice or refusal was based. Subsection (4) allows the
Treasury, by notice, to disapply the requirement to consider aternative actions (as set
out in subsection (3)). Such notice may be revoked.

Section 77: International obligation notice: bridge bank

206.

207.

208.
200.

This section makes provision about the role of the Treasury with regard to meeting
international obligations when controlling a bridge bank.

Subsection (2) statesthat the Bank of England must comply with any notice provided by
the Treasury, for the purpose of ensuring compliance by the UK with its international
obligations, to take or not to take specified action in respect of a bridge bank.

Subsection (3) sets out the procedure for such notices.

Subsection (4) provides that a notice may include requirements on timing.

Section 78: Public funds: general

210.

211.
212.

213.

214.

This section makes provision about the role of the Treasury with regard to public funds
when the stabilisation powers are being exercised. It providesthat the Bank of England
may not exercise a stabilisation power without the Treasury’s consent if the exercise
would be likely to have implications for public funds.

Subsection (2) defines public funds and implications for public funds.

Subsection (3) providesthe Treasury with the power, by order, to specify considerations
that should or should not be taken into account in determining whether action has
implications for public funds.

Subsection (4) requiresthe Bank to consider another exercise of the stabilisation powers
if the Treasury has refused consent. In doing so the Bank must pursue the special
resol ution regime objectives and avoid the objections that the Treasury first made.

Subsection (5) alows the Treasury, by notice, to disapply the requirement to consider
aternative actions (as set out in subsection (4)). Such notice may be revoked.

Section 79: Public funds: bridge bank

215.

This section makes provision about the role of the Treasury with regard to public funds
when controlling a bridge bank
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216.  Subsection (2) states that the Bank of England may not take any action in respect of
the bridge bank without the Treasury’s consent if the action would be likely to have
implications for public funds.

217.  Subsection (3) applies section 78(2) and (3) for the purpose of this section.

Section 80: Bridge bank: report

218.  Thissection sets out requirements for the Bank of England to report to the Treasury on
the activities of a bridge bank.

219.  Subsections (2) and (3) requires the first report to be made as soon as is reasonably
practicable after the end of one year and each subsequent year.

220.  Subsection (4) requires the Chancellor of the Exchequer to lay a copy of the reports
mentioned in subsections (2) and (3) before Parliament.

221.  Subsection (5) requiresthe Bank of England to comply with any request of the Treasury
for areport dealing with specified matters in relation to the bridge bank. The request
may include the content or timing (subsection (6)).

Section 81: Temporary public ownership: report

222.  Thissectionrequiresthe Treasury to lay before Parliament an annual report about banks
in temporary public ownership.

Holding companies

Section 82: Temporary public ownership

223.  Section 82 provides that the Treasury may take a parent undertaking of a bank (“a
holding company”) into temporary public ownership if three conditions are met. These
conditions are that the FSA are satisfied that the general conditions set out in section 7
are met in relation to the bank; that the Treasury are satisfied that it is necessary to
take action in respect of the holding company to resolve or reduce a serious threat to
the stability of the financial systems of the United Kingdom or to protect the public
interest where financial assistance has been provided in certain circumstances; and that
the holding company is an undertaking incorporated in or formed under the law of the
United Kingdom.

224,  Indetermining whether the second condition is met, the Treasury must consult the FSA
and the Bank of England.

Section 83: Supplemental

225.  Section 83 specifies how various provisions of Part 1 of the Act (including the powers
to make supplementary, onward and reverse transfers) apply where the Treasury take a
bank’s holding company into temporary public ownership.

Building societies

Section 84: Application of Part 1: general

226.  This section applies the SRR sections (with modifications) to building societies. The
table sets out these provisions where modifications are made, namely that for a private
sector purchaser of abuilding society a share transfer instrument cannot be made, that
there is a separate provision for the temporary public sector ownership tool and that
a property instrument for building societies may cancel shares in the building society
may confer rights and impose liabilities in place of the cancelled shares and deemed
shares, and also confer rights and impose liabilities through actual or deemed shares
in abuilding society.
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It also providesthat aproperty transfer instrument may have effect without causing parts
of the Building Societies Act 1986 to apply (see section 34). A compensation scheme
order or athird party compensation order may be made to compensate a building society
and its creditors. However, a resolution fund order may not be made for temporary
public sector ownership of building societies.

Section 85: Temporary public ownership

228.

229.

230.

231.

232.

233.

234.

235.

This section provides the powers to take a building society into temporary public
ownership.

Subsection (1) sets out the procedure and provides that the Treasury may make an
order to arrange for deferred shares of a building society to be publicly owned, to
cancel private membership rightsin the building society, to allow the building society
to continue business while in public ownership and for the eventual winding up or
dissolution of the building society.

Subsection (2) allows the Treasury by order to arrange for the transfer of existing
deferred shares or provide for the issue of new deferred shares.

Subsection (3) sets out the specific powers for the arranging for the transfer of existing
deferred shares, and subsection (4) does the same for the purpose of providing for the
issue of new deferred shares by the Treasury on behalf of the building society for a
specified recipient.

Subsection (5) provides powers to cancel private membership rights in the building
society, to alow the rights and liabilities attached to those cancelled shares to be
conferred in place of cancelled shares and to prevent any further issue or acquisition of
sharesin the building society otherwise than under the Treasury’s order.

Subsection (6) allows the Treasury to make any provision that it thinks desirable to
allow the building society to continue in business while it isin public ownership.

Subsection (7) allows the order to disapply or modify the memorandum or rules of
a building society in respect of the transfer into public ownership and to make any
consequential changes to building society legislation.

Subsection (8) applies most provisions relating to the making of share transfer orders
to orders made under this section.

Section 86: Distribution of assets on dissolution or winding up

236.

237.

This section allows the Treasury to make provision by order for the distribution of
surplus assets of a building society that is subject to a property transfer and then later
wound up or dissolved. The order may, for example, also alter priorities on a building
society’ s dissolution or winding up.

Subsection (4)(c) makesan order under this section subject to the affirmative procedure.

Section 87: Interpretation

238.

This section states that expressions used in this group of sections (84 to 88) have the
same meaning as in the Building Societies Act 1986. It further states that an order
under section 119(1) of the Building Societies Act may make special provision for the
meaning of deferred shares with regard to this group of sections.

Section 88: Consequential provision

230.

The Treasury may, by order, make any consequential provisions to primary and
secondary legislation (but not Acts of the Scottish Parliament or secondary legislation
made under those acts) required as aresult of the application of the special resolution
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regime to building societies. Any order made under This section is subject to the
affirmative procedure.

Section 89: Credit Unions

240. Thissection alowsthe Treasury, by secondary legislation, to apply the SRR sectionsto
credit unions. An order for this purpose may disapply, modify or apply any enactment,
which relates to credit unions in respect of this Part. The order is made by affirmative
resol ution procedure.

Part 2: Bank Insolvency
Introduction

Section 90: Overview

241.  This section outlines the main features of the bank insolvency procedure which is
based largely on the existing liquidation provisions of the Insolvency Act 1986,
with modifications where required. The Government’s principle reason for seeking to
introduce anew insolvency procedurefor banks (asan alternative to existing insolvency
processes) is to ensure that, where a bank fails, depositors who are eligible claimants
under theterms of the Financial Services Compensation Schemeare paid out promptlyz.

242.  Theequitable treatment of creditors as awholeis akey feature of the UK’ sinsolvency
regime, and the bank insolvency procedure has therefore been designed to enable
rapid compensation payments to depositors without creating a regime in which those
depositors receive preference over other creditors.

Section 91: Interpretation: * bank”

243.  Thissection limits the application of the bank insolvency procedure to UK institutions
with permission to accept deposits under the provisions of the Financial Services and
Markets Act 2000. The procedure may be extended by secondary |egislation to building
societies and credit unions (sections 130 and 131). The Treasury may, by order, add to
the exclusions from this definition of bank.

Section 92: Interpretation: “the court”

244,  The bank insolvency procedure can only commence by an order of the court and the
processis subject to the general supervision of the court. Dueto the size and complexity
of the UK’ s banks, the higher courts will supervise the process.

Section 93: Interpretation: other expressions

245.  This section defines some terms used in this part of the Act, including the meaning of
the Financial Services Authority (FSA), the Financial Services Compensation Scheme
(FSCS) and “eligible depositors’ (which means those persons eligible under the FSCS.
The persons so eligible for compensation are set out in the FSA Handbook, which is
available online3).

246.  Subsection (4) defines “inability to pay debts’ and applies existing definitions from
sections 367(4) and (5) of the Financial Services and Markets Act 2000 (as applied
by subsection 4(a)) and section 123 of the Insolvency Act 1986 (as applied by
subsection (4)(b)).

247.  Subsections (5) and (6) provide that the expressions used generally throughout this part
of the Act and also in insolvency and company legislation have the same meaning,

2 TheFinancia Services Compensation Scheme was established under Part XV of the Financial Servicesand Markets Act 2000.
3 The FSA handbook is available from http://fsahandbook.info/. The Compensation section of the handbook sets out the rules
governing eligibility under, and levies for, the FSCS (reference code: COMP).
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except that subsection (8) providesthat “fair” isused inthispart instead of the somewhat
antiquated term “just and equitable” (used in the Insolvency Act 1986).

Bank insolvency order

Section 94: The order

248.

Where the court makes abank insolvency order aqualified insolvency practitioner, who
hasformally agreed to accept the position, will be appointed asthe bank liquidator. This
post is restricted to insolvency practitioners because the Government considers that
their resource capabilities and practical experience of dealing with assets in complex
insolvencieswill be vital to ensure that the objectives of the bank insolvency procedure
can be achieved and returns to creditors maximised.

Section 95: Application

249.

250.

The Bank of England, the FSA (with the Bank of England’s consent) or the Secretary
of State may make an application to the court for a bank insolvency order and that
application must nominate a qualified insolvency practitioner to be appointed as the
bank liquidator.

To ensure compatibility with Human Rights legislation, such an application must be
served on the directors of the company prior to a court hearing for a bank insolvency
order and those service requirements will be specified in secondary legidation (Rules)
to support the bank insolvency procedure.

Section 96: Grounds for applying

251.

252.

253.

254.

255.

Subsection (1) sets out the three grounds on which an application for a bank insolvency
order may be based. Thefirst of theseis on the grounds of insolvency —that is, abank is
unable or islikely to become unable to pay its debts. An application may also be made
where winding up the affairs of the bank would be in the public interest or fair (for the
meaning of “fair” see the note to section 93(8)).

In addition to these grounds, as the bank insolvency procedure has been designed to
ensure rapid compensation payments to depositors under the terms of the FSCS, an
application for a bank insolvency order may be made only where a bank has eligible
depositors, as per subsections (2)(b)(i), (3)(b)(ii) and (4)(a).

Subsection (2) provides that where the FSA notifies the Bank of England that the
appropriate conditions for entry to the Special Resolution Regime have been met (see
the note to section 7 on the general conditions for triggering the special resolution
regimetools) and the Bank of England may make an application to the court for a bank
insolvency order on the grounds either that the bank is insolvent or that winding up
would befair.

Given therole of the Bank of England in the Special Resolution Regime, subsection (3)
provides that the FSA may apply for a bank insolvency order only where the Bank of
England consents. The grounds for an application for a bank insolvency order by the
FSA are otherwise the same as those on which the Bank of England may present an
application.

It may bethat abank is not technically insolvent, but to protect a bank’ s customers and
the public generally, subsection (4) allows the Secretary of State to apply for a bank
insolvency order where he or she considers that winding up the affairs of a bank is
in the public interest. This provision reflects the Secretary of State's existing powers
under section 124A of the Insolvency Act 1986 to present awinding-up petition against
acompany wherethat is considered to be in the public interest.
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Section 97: Grounds for making

256.

257.

In keeping with existing insolvency provisions, on the hearing of an application for a
bank insolvency order the court may make such an order, adjourn the application or
dismissit.

Tomaketheorder, the court must be satisfied that the bank agai nst which the application
has been presented has eligible depositors. In addition, where the application has been
brought by the Bank of England or the FSA, the court must be satisfied either that
the bank is either insolvent or that the winding up of the bank would be fair; where
an application is made by the Secretary of State, the court must be satisfied that the
winding up of a bank would bein the public interest and fair.

Section 98: Commencement

258.

259.

260.

Under the provisions of section 129 of the Insolvency Act 1986, where a winding-
up order is made, the proceedings are deemed to have commenced at the time of the
presentation of the winding-up petition.

This section therefore provides that where a bank insolvency order is made on an
application by the Bank of England or the FSA following the presentation of a petition
for awinding-up order or application for an administration order by athird party, the
proceedings are deemed to have commenced at the time that petition or application was
submitted.

The same applies where the Bank of England, the FSA or the Secretary of State makes
an application for a bank insolvency order without any notice of intended insolvency
proceedings being received -under the provisions of section 120, a bank insolvency
order is treated as commencing at the time that the application was made.

Process of bank liquidation

Section 99: Objectives

261.

262.

263.

264.

A bank liquidator has two statutory objectives. The first is to work with the FSCS to
ensure that either the accounts of eligible depositors are transferred to another financial
institution or payments are made to eligible depositors. The second objective provides
that the bank liquidator isobliged to wind up the affairs of thefailed bank intheinterests
of creditorsasawhole.

Subsection (4) provides that while objective 1 takes precedence, the bank liquidator
should aso take all the immediate steps that he or she would in an ordinary liquidation
to protect the interests of creditors generally, for exampleidentifying and collecting in
the assets of the failed bank.

To ensure that the objectives of the bank insolvency procedure may be met, asin an
ordinary liquidation, joint bank liquidators may be appointed - see Section 103 which
(among other provisions) applies section 231 of the Insolvency Act 1986.

Once objective 1 has been achieved, or has been substantially completed, the process
of liquidation will continue in much the same way as a hormal winding up with the
liquidator calling a meeting of creditors, realising the assets of the failed bank and
distributing the proceeds to creditors.

Section 100: Liquidation committee

265.

During the course of ordinary winding up proceedings creditors may resolve at a
meeting to form aliquidation committee. That committee can require the liquidator to
report to them on matters relating generaly to the winding up of a company and the
liquidator may take certain actions only with the committee’s approval.
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In this modified procedure, to facilitate a bulk transfer of accounts or prompt
paymentsto eligible depositors, the bank insolvency procedure providesfor atwo-stage
committee process. In thefirst stage of the procedure, representatives from the Bank of
England, the FSA and the FSCS are obliged to form a liquidation committee.

Oncetheinitial liquidation committee has passed a“full payment resolution” —that is,
it resolvesthat objective 1 has been achieved (or that processis substantially compl ete)
the bank liquidator isobliged to call ameeting of creditors. At that meeting the creditors
may resolve to elect new members to the liquidation committee. At this stage, the
representatives from the Bank of England and the FSA will be obliged to stand down
from the committee, although the FSCS (as it will be a significant creditor in the
insolvency having taken over the claims of the eligible depositors) will have the option
to retain its presence.

Section 101: Liquidation Committee: supplemental

268.

2609.

270.

271

272.

Subsection (1) provides that a meeting of the liguidation committee may be called by
any of the members of the committee or the bank liquidator.

Subsection (2) specifies that a meeting of the initial liquidation committee (formed by
representatives from the Bank of England, the FSA and the FSCS) is able to conduct
its business only when all of the members are present.

To protect the interests of creditors and other stakeholders generally, subsection (3)
enables the actions of the initia liquidation committee to be challenged in court. In
addition, subsection (4) allows the bank liquidator to apply to the court for an order to
deem that the committee has passed afull payment resol ution option and subsection (5)
providesfurther scopefor theliquidator to apply to the court for an or order or directions
where he believes that objective 1 has been achieved but the liquidation committee is
failing to act accordingly.

Subsection (6) provides that the Bank of England, the FSA or the FSCS may replace
their representative on the liquidation committee at any time.

Subsection (7) provides certain ongoing entitlements to the FSA and the Bank of
England, for instance they will be able to attend future meetings of the liquidation
committee and may participate in legal proceedings relating to the bank insolvency.

Section 102: Objective 1: (a) or (b)?

273.

274.

This section provides that the initia liquidation committee (made up of the Bank of
England, the FSA and the FSCS) must advise the bank liquidator as to whether to
pursue abulk transfer of accounts or to work with the FSCS to enable prompt payments
to eligible depositors. The committee may aso recommend that certain accounts be
transferred while others paid out. In reaching that decision, the liquidation committee
must balance the need for quick action to achieve objective 1 with the general interests
of creditors of the bank as awhole.

Subsection (3) provides that, if the liquidation committee thinks the bank liquidator is
failing to comply with their recommendationsit must apply to court for directions. The
bank liquidator may also apply to the court for directions if the liquidation committee
fails to make arecommendation as to how he should proceed to achieve objective 1.

Section 103: General powers, duties and effect

275.

276.

Subsection (1) empowers the bank liquidator to do anything necessary or expedient for
the pursuit of the objectivesin section 99.

Subsections (2) to (5) provide that the powers and duties of a bank liquidator and
the general process of winding up isin keeping with existing provisions of Part 1V of
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the Insolvency Act 1986 by applying the general provisions relating to liquidators and
winding up to bank liquidators and bank insolvency (subsection (2)).

In order to adhere to general insolvency law and practice, subsection (6) sets out an
extensivetable of applied provisions. Many of the existing sections of Part IV and other
relevant sections of the Insolvency Act 1986 are applied directly to the bank insolvency
procedure with minor modifications where necessary. Those modifications have been
kept to aminimum, reflecting that the bank insolvency procedure has much in common
with the process of an ordinary liquidation.

Changes have been made in order to support the unique objectives of the bank
insolvency procedure and to reflect theroles of the Authoritiesand the FSCSinthe early
stages of the bank insolvency procedure up to the point that a full payment resolution
has been passed.

As the bank liquidator can only be an insolvency practitioner, references to the
Official Receiver have been removed or replaced throughout. The application, with
modification, of section 135 of the Insolvency Act 1986 allows for the appointment of
aprovisional bank liquidator by the court in the period between the submission of an
application for a bank insolvency order and the court hearing for the making of such
an order.

An ordinary liquidator is able to bring action before the court to pursue certain
antecedent recoveries such as transactions at an undervalue or unfair preferences
made or given in specified periods prior to the commencement of the winding up
proceedings. In order to support the high-level objectives of the special resolution
regime, provisions have been made to prevent such actions being brought before the
court by a bank liquidator where those relate to the prior exercise of any of the pre-
insolvency stabilisation tools under Part 1 of the Act. This also applies to actions in
respect of transactions defrauding creditors under section 423 of the Insolvency Act
1986.

Section 104: Additional general powers

281.

282.
283.
284.

A bank liquidator has the same general powers as a liquidator under Schedule 4 to the
Insolvency Act 1986 (powers of aliquidator in awinding up) and for compl eteness and
clarity this section sets out some additional specific powers drawn from Schedule 1 to
that Act (powers of administrator or administrative receiver).

Subsection (2) adds the power to effect and maintain insurances.
Subsection (3) adds a power to do all things necessary for the realisation of property.

Subsection (4) adds a power to make certain payments.

Section 105: Status of bank liquidator

285.

This provision makesit clear that a bank liquidator, like any liquidator in a compul sory
liquidation, is an officer of the court.

Tenureof bank liquidator

Sections 106-112: Tenure of bank liquidator

286.

These sections reflect existing provisions of the Insolvency Act 1986 and deal with
matters such as the death, replacement, resignation or removal of the bank liquidator,
what happens where the bank liquidator ceases to be qualified to act as an insolvency
practitioner, and the effect of release.
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Modifications have been made to ensure that the unique objectives of the bank
insolvency procedure can be achieved, for example a meeting of creditors may resolve
to remove or replace aliquidator only after afull payment resolution has been passed.

Termination of process etc.

Sections 113 —116: Termination of process, etc.

288.

289.

290.

2901

292.

On the completion of ordinary liquidation proceedings, that is where all the assets
of the company have been realised and the proceeds distributed to creditors and all
the necessary formalities have been completed as regards to reporting to creditors and
obtaining release, the company isnormally dissolved and ceasesto have legal existence.
In exceptional circumstances, however, it may be possible to rescue a company in
liquidation where that would be in the best interests of its creditors as a whole through
administration or acompany voluntary arrangement.

Sections 113 and 114 provide for alternative exit routes from the bank insolvency
procedure via a company voluntary arrangement under Part 1 of the Insolvency Act
1986 (for example, such an arrangement might be appropriate to maximise returns to
creditors) or administration where arescueis considered viable and in the best interests
of creditors.

A bank liguidator may therefore submit proposals to creditors for acompany voluntary
arrangement or apply to the court for the making of an administration order but both of
these steps are made subject to certain conditions; a key provision being that either all
eligible depositors have received their compensation or that arrangements have been
made with the FSCS with regard to any outstanding payments.

These provisions ensure that alternative insolvency procedures may only be exercised
once the primary objective of the bank insolvency procedure has been achieved and
prevent the possibility of alternative courses of action being taken which might lead to
delays in payments being made to eligible depositors.

Sections 115 and 116 dlow for the dissolution of the company where the bank
insolvency procedure has been completed and set out the conditions that must be met
prior to dissolution.

Other processes

Section 117: Bank insolvency as alternative order

293.

This section allows the court to make a bank insolvency order on the hearing of a
third party’s winding up petition or an application for an administration order where
representations are made by either the Bank of England or the FSA.

Section 118: Voluntary winding up

294.

Thissectionissimilar to provisionsin existing special insolvency regimes and provides
that voluntary winding up proceedings cannot commence unless approved by the court.
This provision supports the notification requirements for normal insolvency procedures
Set out in section 120.

Section 119: Exclusion of other procedures

295.

This section allows the court to dismiss a pending winding-up petition. Thisisto cover
the scenario in which on receiving notice of athird party petition for winding up, the
Bank of England or the FSA instead successfully apply to the court for the making
of abank insolvency order. Paragraph 42 of Schedule B1 - moratorium on insolvency
proceedings - is also applied with necessary modifications.
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Section 120: Noticeto FSA of preliminary steps

296.

This section ensures that ordinary insolvency proceedings can only commence where
appropriate notice has been given to the FSA. Subsection (7) provides that insolvency
applications covered by the section cannot be determined until the period of two weeks
has el apsed or the Bank and the FSA haveinformed the notifier that they do not intend to
apply for bank insolvency. Thiswill allow the Authorities, intheunlikely event that they
were unaware that abank wasin difficulties, to step in and trigger the special resolution
regime where they consider one or more of those tools an appropriate alternative, given
all the circumstances, to ordinary insolvency proceedings.

Section 121: Disqualification of directors

297.

The provisions of the Company Directors Disgualification Act 1986 are applied,
with necessary modifications, to the bank insolvency procedure to ensure that, where
appropriate, action can be taken in the public interest against the directors of a failed
bank. As prescribed in that legislation, a wide range of matters may be considered in
determining whether a director’s conduct has been such that action should be taken to
bar him or her from acting as a director (and holding certain other offices) for a period
of between 2 and 15 years.

Section 122: Application of insolvency law

298.

This section provides for future amendments to insolvency legidlation to be applied to
the bank insolvency procedure and provides a power to apply, or amend, other existing
insolvency provisions. An order would be made jointly by the Secretary of State and
the Treasury.

M iscellaneous Provisions

Section 123: Role of FSCS

290.

300.

301.

302.

303.

304.

305.

This section makes provision for the funding of compensation payments to eligible
depositors or atransfer of accounts, requires the bank liquidator to provide information
to the FSCS and allows the FSCS to participate in court proceedings relating to a bank
insolvency order.

Subsection (1) specifies that compensation payments may be made or arranged by the
FSCS, rather than being funded from the assets of the failed bank. Alternatively, where
atransfer of accountsto another financial institution is possible so that depositors have
continued access to their funds and banking services generally, the FSCS can make
monies available to fund that transfer.

Subsection (2) allows the FSCS to make provision about expenditure in respect of
compensation payments or a transfer of accounts and also explains how Part 2 relates
to the provisions of Part XV of the Financial Services and Markets Act 2000.

Subsection (4) mirrors section 215(4) of the Financia Services and Markets Act 2000
and gives the FSCS the same rights as those enjoyed by the FSA under section 371
of that Act to be heard at any court hearing concerning any matters arising during the
course of the bank insolvency procedure.

Subsection (5) provides for abank liquidator to be obliged to supply information to the
FSCSin support of achieving objective 1 of the bank insolvency procedure.

Subsection (6) makesit clear that the FSCS can del egate functionsto the bank liquidator
under its power in section 221A of the Financial Services and Markets Act 2000.

Subsection (7) provides that for the purposes of section 213(9) of the Financial
Services and Markets Act 2000, an €ligible depositor can still collect their payment of
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compensation from the FSCS even if the bank in question has had its authorisation as
adeposit taker withdrawn by the FSCS.

Section 124: Transfer of accounts

306. Where the bank liquidator, acting on advice from the liquidation committee, comes
to a contractual arrangement for a bulk transfer of the accounts of eligible depositors
to another financial institution (that is, objective 1(a) is achieved), this section allows
such arrangements to override other contractual provisions or legislation. This will
allow transfer arrangements (where feasible) to be put into place quickly for the
benefit of al eligible depositors. For example, there will be no need for the bank
liquidator to seek consent from all relevant customers agreeing to such atransfer. As
a safeguard for depositors, in coming to an agreement for the bulk transfer of accounts
the bank liquidator should seek to ensure (by agreement with the institution accepting
the accounts) that depositors will be able to access their accounts within a reasonable
timescale following the transfer. This will provide continuity of banking services and
allow customersto switch their funds to another institution should they wish to do so.

Section 125: Rules

307. This section amends section 411 of the Insolvency Act 1986 to allow secondary
legislation (Rules) to be made to give effect to the bank insolvency procedure. Thefirst
set of Rules will be consulted on with an appropriate panel of experts rather than the
Insolvency Rules Committee.

Sections 126-129: Miscellaneous

308.  These sections deal with miscellaneous matters such as the fixing of insolvency fees,
the admissibility of statements of affairs as evidence, and co-operation between courts
in different jurisdictions.

309. They areall based on existing insolvency provisions and modifications are made where
necessary.

310.  Section 127 providesthat asin any other compulsory liquidation in England and Wales,
proceeds from the realisation of assets in the bank insolvency procedure must be paid
into the Insolvency Services Account. For consistency of approach, thiswill also be a
requirement for the bank liquidator of a Scottish bank.

Section 130: Building societies

311. The Treasury is given a power to apply the bank insolvency procedure to building
societies (with any necessary modifications) and that will be achieved by secondary
legidlation, subject to the affirmative procedure, or in the first instance the 28 day
procedure, as provided by section 259.

Section 131: Credit unions

312.  As with building societies, the Treasury will have the power to apply the bank
insolvency procedure (with any necessary modifications) to credit unions by secondary
legislation, subject to the affirmative procedure.

Section 132: Partnerships

313. Thisallowsthe Lord Chancellor, with the agreement of the Secretary of State and Lord
Chief Justice, to modify the provisions of the bank insolvency procedure for banks
that are partnerships rather than limited companies. This reflects existing powers under
section 420 of the Insolvency Act 1986.
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Section 133: Scottish partnerships

314.  The Secretary of State may modify the bank insolvency procedure in its application to
Scottish Partnerships.

Section 134 Northern Ireland

315. This section makes specific provisions in the application of the bank insolvency
procedure to banks registered in Northern Ireland.

Section 135: Consequential provisions

316. The Treasury may, by secondary legidation, make any consequential provisions
required to legidlation required as a result of the creation of the bank insolvency
procedure. Any order is subject to the affirmative procedure, or in the first instance the
28 day procedure, as provided by section 259.

Part 3: Bank Administration Procedure
I ntroduction

Section 136: Overview

317.  This section outlines the main features of the bank administration procedure which
is based largely (with modifications where required) on the existing administration
provisions of the Insolvency Act 1986 as amended by the Enterprise Act 2002.

318.  Where part of afailing bank’s business, assets or liabilities are transferred to either a
bridge bank or a private sector purchaser the residual part of the bank may be left as
an insolvent entity. In such circumstances, an application may be made to the court
by the Bank of England for a Bank Administration Order. The bank administration
procedure is designed to apply to an insolvent residual company to ensure that any
essential services and facilitiesthat cannot be immediately transferred to a bridge bank
or private sector purchaser continue to be provided for a period of time.

319. Once the primary objective has been achieved, the procedure would continue in a
similar way to an ordinary administration although to keep down costs, maximise
returnsto creditors and provide for avariety of outcomes, some of the existing powers
of aliquidator have been built in to the procedure.

Section 137: Objectives

320. Thebank administrator has specific statutory objectives. First, either to provide support
to the bridge bank or private sector purchaser. Once such support isno longer required,
the objectiveisto achieveeither of the two principleaimsof an ordinary administration -
either to rescue the company asagoing concern or to achieve abetter result for creditors
than in an immediate liquidation.

321.  Subsection (2) providesthat, while objective 1 has priority, there are some elements of
an ordinary administration that may be begun immediately where they do not conflict
with the primary objective, and subsection (2) therefore obliges a bank administrator
to pursue both of the objectivesin parallel.

Section 138: Objective 1: supporting private sector purchaser or bridge bank

322. Asoutlined above, the primary objective of the bank administration procedure is to
provide servicesand facilitieswhereapartial transfer to either aprivate sector purchaser
or a bridge bank has been effected. Subsection (2) provides that this obligation also
includes acting as a transferor or transferee in relation to any subsequent or reverse
property transfers between the residual company and the bridge bank or the private
sector purchaser.
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In the event of a partial transfer to a private sector purchaser, subsection (3) requires
that in trying to achieve objective 1 a bank administrator should act in accordance with
the terms of any service agreement drawn up between the residual company and the
commercia purchaser, and the court will act as the arbiter in the event of any dispute
or uncertainty.

Under subsection (4), where a partial transfer is effected to a bridge bank, the bank
administrator isrequired to work with the Bank of England to effect appropriate service
arrangements. To protect theinterests of creditors, the bank administrator should ensure
that, asfar asreasonably practicablein light of hisduty to pursue objective 1, payments
for any services provided to the bridge bank are made at afair market value.

Subsection (5) provides that where the bank administrator requires the prior agreement
of the Bank of England to take certain actions, the Bank of England may only block
actions which would be adverse to the continuing provision of services of facilities to
abridge bank.

Section 139: Objective 1: duration

326.

327.

Once the Bank of England informs the bank administrator, by way of an “Objective
1 Achievement Notice”, that the continued provision of services and facilities to the
bridge bank or commercial purchaser is no longer required (or that such support was
never required — see subsection (3)) the administration should continue in much the
same way as an ordinary administration.

Subsection (2) provides that, where the bank administrator is of the opinion that
objective 1 has been achieved or is no longer applicable, the administrator may seek
directionsfrom the court asto how to proceed. The court may givethe Bank directionsto
consider whether to give the bank liquidator anotice that objective 1 no longer applies.

Section 140: Objective 2: “normal” administration

328.

329.

330.

Objective 2 of the bank administration procedure is based on the existing provisions of
paragraphs 3(1)(a) and 3(1)(b) of Schedule B1 to the Insolvency Act 1986.

In keeping with those provisions, subsection (2) obliges a bank administrator to seek
to rescue the residual bank as a going concern unless he or she considers that this not a
viable outcomeor abetter result would be achieved for the bank’ s creditorsby following
some other courses of action.

To ensure that the bank administrator does not realise any assets that may be essential
to achieving objective 1, subsection (3)(a) provides that only assets specified by
agreement between the administrator and the Bank of England may be sold. Once
objective 1 has been achieved, thisis no longer applicable and the administrator will be
free to deal with the assets of the bank to facilitate a rescue as a going concern and/ or
to realise those assets for the benefit of the bank’s creditors.

Process

Section 141: Bank Administration Order

331.

332.

To ensure compatibility with human rights legislation, a bank administration may
commence only by an order of the court and the making of such an order will be subject
to the satisfaction of notice requirements to be specified in secondary legidation.

Subsections (2) and (3) ensure that only a qualified insolvency practitioner, who is
willing to accept the position, may be appointed as a bank administrator.
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Section 142: Application

333.

Entry into bank administration is by virtue of an application to court. Subsection (3)
providesthat notice of the application must be given in accordance with the rules made
under section 411 of the Insolvency Act 1986.

Section 143: Grounds for applying

334.

335.

336.

Only the Bank of England, asthe authority responsible for administering the SRR, will
be able to apply to the court for a bank administration order.

An application may be made only where a partial transfer has been effected by virtue
of subsection (3), where the residua banking company is left as an insolvent entity;
that is, it isunable, or islikely to become unable, to pay its debts.

By the application of paragraphs 44(1)(a) and 44(5) of Schedule B1 to the Insolvency
Act 1986 in section 145, as in an ordinary administration, on the making of the
application an interim moratorium will take effect so that creditors will not be able to
enforce their security over the residual company’s property and no legal proceedings
may be taken against the company (except with the leave of the court).

Section 144: Grounds for making

337.

The court may grant the Bank’ s application, adjourn it or dismissit.

Section 145: General powers, duties and effect

338.

339.

340.

341.

342.

This section is based largely on existing insolvency law and practice, with Table 1
drawing an the existing administration provisions of Schedule B1 to the Insolvency
Act 1986.

A bank administrator will have powers and duties similar to those of an ordinary
administrator, but modifications have been made where necessary to ensure that the
unique statutory objectives of the bank administration procedure can be achieved. Many
of these modifications also reflect the supervisory role that the Bank of England will
haveintheinitia stages of the procedure in place of acreditors committee up until the
point that the primary objective has been achieved.

The provisions of Schedule B1 to the Insolvency Act 1986 relating to a meeting of
creditors and the functions of a creditors’ committee will not apply until an Objective
1 Achievement Notice has been served. Once an Objective 1 Achievement Notice has
been issued by the Bank of England, the procedure will continue in much the same way
as an ordinary administration; a meeting of creditors should be called to consider the
administrator’ s proposals for the progression of the administration and at this stage the
creditors will be able, among other resolutions, to form a creditors committee. The
need for the bank administrator to obtain the consent of the Bank of England to take
certain actions will therefore also lapse at this point.

Other relevant provisions of the Insolvency Act 1986 are also applied by Table 2
and these largely mirror provisions also applied to the bank insolvency procedure by
section 103. It should be noted that section 145(4)(f) provides that where Insolvency
Act provisions have been applied with modifications to both Part 2 and Part 3 of the
Banking Act, the modifications in section 103 in Part 2 should be read across to the
applied provisionsin Part 3, with references to bank administration rather than to bank
insolvency.

Some of the powers that only a liquidator currently has have been applied to the
bank administration procedure to create a flexible, stand-alone, procedure to maximise
returns to creditors. The Bank Administrator is therefore given powers to disclaim

4

Inserted by the Enterprise Act 2002.
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onerous property (see the entry in table 2 for section 178, (and related sections 179 to
182)), subject to requiring consent from the Bank of England to do so until objective
1 has been achieved, and to bring action before the court in respect of fraudulent or
wrongful trading (see table 2 entries for sections 213 and 214 of the Insolvency Act
1986).

Through the application, with modifications, of section 135 of the Insolvency Act 1986,
the court will be able to appoint aprovisional bank administrator in the period between
the submission of an application for a bank administration order and the court hearing
for the making of that order. The powers of a provisional bank administrator will be
determined by the court but will be limited to functions required to achieve objective
1 as set out in section 138.

Once an Objective 1 Achievement Notice has been issued by the Bank of England, the
bank administrator will be ableto pay dividends, where possible, to unsecured creditors
without requiring permission from the court to do so.

Section 146: Status of bank administrator

345.

A bank administration can only be commenced by an order of the court and this section
specifies that asin an ordinary administration (see paragraph 4 of Schedule B1 to the
Insolvency Act 1986) the bank administrator is an officer of the court.

Section 147: Administrator’s proposals

346.

347.

348.

Subsections (1) to (4) provide that, prior to the achievement of objective 1, a bank
administrator must agree with the Bank of England a statement of proposals for
achieving the objectives of the bank administration and (under subsection (5)) any
matters of disagreement on the content of that statement may bereferred to the court. As
in an ordinary administration, under subsection (7), those proposals may subsequently
be revised.

Subsection (8) provides that, except for the differences specified in this section,
the proposals should generally be dealt with in the same way as in an ordinary
administration and copies of the document must therefore also be circulated to creditors
and members of the company and a copy filed at Companies House. Subsection (6)
stipul ates that the FSA should also be sent a copy of the proposals.

Once objective 1 has been achieved, as for a normal administration, the bank
administrator will then produce a statement of proposals for the achievement of
objective 2 of the bank administration which should be circulated to creditors for their
consideration at a meeting of creditors and filed at Companies House in the usual way.

Section 148: Sharing information

349.

350.

351

Whereapartia transfer iseffected to abridge bank, this section providesfor the sharing
of information between the bank administrator, the Bank of England and also the bridge
bank.

Subsection (2) requires the Bank of England to provide the bank administrator with
details of the financial situation of both the residual bank and the bridge bank. This
provision ensures that the Bank of England’s acquired knowledge in effecting a
partia transfer is supplied to the bank administrator so that he or she can produce an
appropriate statement of proposals to the Bank of England.

Given the linkages between a bridge bank and the residual company, and because the
resolution of the bridge bank will impact on the timing and amount of any distributionto
creditorsof thefailed bank, subsection (3) obligesthe bridge bank to supply information
to the bank administrator.
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Subsection (4) similarly obligesabank administrator to provideinformationto the Bank
of England and the bridge bank on the financial position of the residual company.

Subsections (5) and (6) require the Treasury to specify by secondary legislation what
sort of information and class of record will be relevant in a particular case. The
regulations are subject to the negative procedure.

Multiple Transfers

Section 149: General application of this Part

354.

355.

This section enables specia provisionsto be made, where necessary, in casesinvolving
multiple property transfers from aresidual bank or a bridge bank.

In such circumstances, the Treasury may make regulations modifying the application
of the bank administration procedure. Those regulations would be subject to the
affirmative procedure, or in the first instance the 28 day procedure, as provided by
section 259.

Section 150: Bridge bank to private purchaser

356.

Where apartia transfer to a bridge bank is effected and part or all of the bridge bank’s
businessis subsequently acquired by aprivate sector purchaser, the continued provision
of services and facilities from the residual company to the commercial purchaser may
still be essential to ensure a successful resolution. In those circumstances, this section
continues to bind a bank administrator to achieving objective 1.

Section 151: Property transfer from a bridge bank

357.

358.

This section applieswhere a property transfer instrument has been exercised to transfer
property to a bridge bank and following that the Bank makes or proposes to make a
further (onward) property transfer instrument from the original bridge bank.

Subsection (2) has the effect that both the original residual bank and the bridge bank,
which will itself be aresidual bank following the onward transfer, may be put into the
bank administration procedure and ensure the continued provision of necessary services
and/or facilitiesto the transferee.

Section 152: Property transfer from temporary public sector ownership

359.

360.

361.

This section applies in the case where the Treasury brings a bank (or bank’s holding
company) into temporary public ownership and later makes an onwards property
transfer order from that entity.

Subsection (2) provides that the bank administration procedure can be applied to the
residual bank left in temporary public ownership following the transfer under the
property transfer order.

Under subsection (3) the Treasury may make regulations modifying the application
of the bank administration procedure. The regulations are subject to the affirmative
procedure, or inthefirst instance the 28 day procedure, as provided by section 259.

Termination

Section 153: Successful rescue

362.

This section provides a way to terminate a bank administration where objective 1 has
been achieved and the bank has also, in the opinion of the bank administrator, been
rescued as a going concern.
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Section 154: Winding-up or voluntary arrangement

363.  This provision allows for the dissolution of the residua banking company where the
objectives of the bank administration procedure have been achieved and the bank’s
affairs have been fully wound up.

364. Alternatively, whereit would beinthe best interests of creditors, the bank administrator
may make proposals to creditors for a company voluntary arrangement under Part 1 of
the Insolvency Act 1986. These provisions mirror some of the current exit routes from
an ordinary administration.

365. Asthe bank administrator is given some additional powers usually only available to a
liquidator (see the note to section 145), it is not necessary to provide for conversion to
acreditors' voluntary liquidation to effect a distribution to unsecured creditors.

Miscellaneous

Section 155: Disgualification of directors

366. As with the bank insolvency procedure (see the note to section 121) and normal
administration proceedings, the provisions of the Company Directors Disqualification
Act 1986 are applied to the bank administration procedure.

Section 156: Application of other law

367. This section provides for future amendments to insolvency legislation (including
administration) to be applied, with any required modifications, to the bank
administration procedure; and provides a power (to be exercised by the Secretary
of State and the Treasury) to amend other existing insolvency provisions (including
administration) as a consequence of the introduction of the bank administration
procedure. Any such amendments may be effected by secondary legidlation subject to
the affirmative procedure, or in the first instance the 28 day procedure, as provided
by section 259.

Section 157: Other processes

368. The Financial Services and Markets Act 2000 gives the Financia Services Authority
powers to present an administration application to the court, or file a winding-up
petition, against a bank. Given the Bank of England’ s role as the authority responsible
for the SRR, the FSA will only be ableto make such an application or file such apetition
against aresidual bank where appropriate notice has been given to the Bank of England.
The Bank of England will also be entitled to appear at any consequent court hearing
and make representations.

Section 158: Building Societies

369. Thisgivesthe Treasury apower to apply the bank administration procedure to building
societies (with any necessary modifications) by secondary legislation subject to the
affirmative procedure, or in the first instance the 28 day procedure, as provided by
section 259.

Section 159: Credit Unions

370.  This gives the Treasury a power to apply the bank administration procedure to credit
unions (with any necessary modifications) by secondary legidlation subject to the
affirmative procedure.

Section 160: Rules

371. This section amends section 411 of the Insolvency Act 1986 to allow secondary
legislation to be made to make the bank administration procedure work in practice. The

38


http://www.legislation.gov.uk/id/ukpga/2009/1/section/154
http://www.legislation.gov.uk/id/ukpga/2009/1/section/155
http://www.legislation.gov.uk/id/ukpga/2009/1/section/156
http://www.legislation.gov.uk/id/ukpga/2009/1/section/157
http://www.legislation.gov.uk/id/ukpga/2009/1/section/158
http://www.legislation.gov.uk/id/ukpga/2009/1/section/159
http://www.legislation.gov.uk/id/ukpga/2009/1/section/160

These notes refer to the Banking Act 2009 (c.1)
which received Royal Assent on 12 February 2009

first set of Rules will be consulted on with an appropriate panel of experts rather than
the Insolvency Rules Committee.

Section 161; Fees

372.  Section 414 of the Insolvency Act 1986, which dealswith the setting of feesto apply to
insolvency proceedings, is amended to ensure that those provisions apply to the bank
administration procedure.

Section 162: Evidence

373.  Section 433 of the Insolvency Act 1986, which deals with the admissibility of
statements of affairs as evidence is applied to the bank administration procedure.

Section 163: Partnerships

374. Thisallowsthe Lord Chancellor, with the agreement of the Secretary of State and Lord
Chief Justice, to modify the provisions of the bank administration procedure for banks
that are partnerships rather than limited companies. This reflects existing powers under
section 420 of the Insolvency Act 1986.

Section 164: Scottish partnerships

375.  Thisgivesthe Secretary of State the power to modify the bank administration procedure
inits application to Scottish Partnerships.

Section 165: Co-operation between courts

376.  Section 426 of the Insolvency Act 1986, which provides for co-operation between
certain insolvency courts in different jurisdictions, is amended to ensure that these
provisions apply to the bank administration procedure.

Section 166: Interpretation: general

377. Due to the size and complexity of the UK’s banks and the nature of the partial
transfer tool, subsection (1) provides that only the higher courts may make a Bank
Administration Order and that they will supervise the process.

378.  Subsection (3) defines “inability to pay debts’ and applies existing definitions from
sections 367(4) and (5) of the Financial Services and Markets Act 2000 (as applied
by subsection 4(a)) and section 123 of the Insolvency Act 1986 (as applied by
subsection (4)(b)).

379.  Subsections (4) to (5) provide that the expressions used generally throughout this part
of the Act and aso in insolvency and company legislation have the same meaning.

Section 167: Northern Ireland

380. This section makes specific provisions in the application of the bank administration
procedure to banks registered in Northern Ireland.

Section 168: Consequential provisions

381. The Treasury may, by secondary legislation, make any consequential provisions
required to legislation required as a result of the creation of the bank administration
procedure.
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Part 4: Financial Services Compensation Scheme

Section 169: Overview
382. Thissection introduces Part 4 of the Act.

Section 170: Contingency Funding
383.  Thissectioninserts new section 214A into the Financial Servicesand Markets Act 2000.

384. The new section confers a power on the Treasury to make regulations to permit the
Financial Services Compensation Scheme (the FSCS) to impose levies to build up
contingency funds in advance of possible defaults by firms which would give rise to
the payment of compensation under the scheme (“pre-funding”). It also sets out certain
matters which may be covered in those regulations and allows the Financial Services
Authority (the FSA) to make rules relating to contingency funds provided they are
compatible with the regulations the Treasury has made.

Section 171: Special resolution regime
385. Thissectioninsertsnew section 214B into the Financial Servicesand Markets Act 2000.

386. The new section confers a power on the Treasury to require the FSCS to contribute to
the costs incurred in applying the stabilisation powers of the specia resolution regime
(seePart 1 of the Act) to bankswhich are encountering financial difficulties. The section
allows upfront payments if deemed appropriate. It imposes a duty on the Treasury
to make regulations setting out the costs for which a contribution may be required,
how the contribution is to be calculated and other matters, including provision for the
costs to be independently verified. New section 214B (4) requires that the scheme's
contributions must not exceed the amount of the compensati on which the schemewould
have had to pay to eligible claimants if the bank had been unable to satisfy claims
against it, taking into account any amounts the scheme is likely to have recovered
from the insolvent bank’ s estate. New section 214B(5) requires the appointment of an
independent valuer to calculate this amount of recovery. This person may be the same
person as the independent valuer appointed under section 54 of Part 1 of the Banking
Act. New section 214B(7) allowsthe Financial ServicesAuthority to makerulesrelating
to contingency funds provided they are compatible with the regulations the Treasury
has made.

Section 172: Investing in National Loans Fund
387.  Thissectioninserts new section 223Ainto the Financial Servicesand Markets Act 2000.

388.  Thenew section enablesthe FSCSto invest the levies collected to build up contingency
funds in the National Loans Fund and provides for that investment to be treated as
money borrowed by the Treasury.

Section 173: Borrowing from the National Loans Fund
389. Thissectioninserts new section 223B into the Financial Servicesand Markets Act 2000.

390. The new section alows the Treasury to make loans from the National Loans Fund
to the FSCS and to make regulations about the amount that can be borrowed and the
collection of leviesto secureitsrepayment. It also allowsthe FSA to makerulesrelating
to borrowing from the National Loans Fund provided they are compatible with the
regulations the Treasury has made.

Section 174: Procedurefor claims

391. This section inserts new sections 214(1A), 214(1B) and 214(1C) into the Financial
Services and Markets Act 2000. The purpose of these provisions is to facilitate the
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speedy payment of compensation to depositors or to facilitate the speedy transfer of
their accounts to another bank under Part 2 of this Act.

New section 214(1A) alows the FSA to make rulesto enable the FSCSto deem claims
under the scheme to have been made, to avoid the need to wait for actual claimsto be
made.

New section 214(1C) alows the FSA to make rules to enable the FSCS to deal
with certain kinds of claim without having to make calculations of the entitlement of
individual claimants.

Section 175: Rightsin insolvency

394.

This section amends section 215 of the Financia Services and Markets Act 2000
to make it clear that the FSA may make rules which enable the FSCS to recover
compensation it has paid from any person from whom a claimant under the scheme
could have obtained damages in respect of the loss the person had suffered.

Section 176: Information

395.

396.

397.

This section inserts new section 218A into the Financial Services and Markets Act 2000
and amends section 219.

New section 218A confers a power on the FSA to make rules allowing it to obtain
information that will assist the FSCS in carrying out its work, or in preparing for a
possible need to pay compensation (even when no default isimminent). It also alows
the FSA to use its existing power to require individual authorised persons to provide
information to obtain information that would be of use to the FSCS.

The amendments to section 219 allow the FSCS to obtain information from authorised
personsor certain other personsfrom thetime the authorised person could bedeclared in
default for the purposes of the scheme. They also allow the FSCS to obtain information
from a bank which is subject to the special resolution regime (or from the Bank of
England) to enable the maximum amount the FSCS would be able to contribute to the
costs of the special resolution regime to be calculated.

Section 177: Paymentsin error

398.
399.

Thissection inserts new section 223C into the Financial Servicesand Markets Act 2000.

The new section provides that levies collected by the FSCS can be used to cover the
costs of any compensation payments made in error. The new provision does not cover
payments made in bad faith.

Section 178: Regulations

400.

This section amends section 429 of the Financial Services and Markets Act 2000 to
provide that regulations made by the Treasury under new sections 214A and 214B are
subject to the affirmative resol ution procedure Regulations under the new section 223B
will be subject to the negative resolution procedure.

Section 179 Delegation of functions

401.
402.

Thissection inserts new section 221A into the Financial Servicesand Markets Act 2000.

The new section provides that the FSCS can make arrangements with a third party to
carry out any of its functions. This does not change the scheme’ s responsibility for the
decisionsthat aretaken. Before entering into an arrangement the FSCS must be satisfied
that the person is competent to carry out the function and has been given sufficient
directions.
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Section 180: Functions under this Act
403. Thissectioninsertsnew section 224A into the Financial Servicesand Markets Act 2000.

404. The new section provides that the new functions of the FSCS conferred in this Act, for
example, those functions of the Financial Services Compensation Scheme under Part
2, are to be regarded as among its functions under the Financial Services and Markets
Act 2000.

Part 5: Inter-Bank Payment Systems
Introduction

Section 181: Overview

405.  Thissection summarisesthe purpose of this Part. This Part establishes anew regulatory
regime for the oversight of inter-bank payment systems, in particular, it confers on the
Bank of England aformal role of oversight of recognised inter-bank payment systems.

Section 182: Interpretation: “inter-bank payment system”

406. Subsection (1) defines the use of the term “inter-bank payment system” in Part 5.
It refers to arrangements that enable the transfer of money (including credit, see
subsection (4)) between participant financial institutions (defined in subsection (3) as
banksand building societies). It doesnot includeinternal bank systemsor correspondent
banking arrangements.

407.  Subsection (2) provides that the fact that non-financial institutions participate in a
payment system does not prevent it from being an inter-bank payment system for the
purposes of this Part.

408.  Subsection (5) ensuresthat the definition extends to payment systems operating wholly
or partly in relation to persons outside of the United Kingdom.

Section 183: Interpretation: other expressions
409.  This section defines other terms used in this Part.

410. In particular, paragraph (a) defines the use of the term “operator” of an inter-bank
payment system as a person with “responsibility under the system for managing or
operating it”.

Recognised systems

Section 184: Recognition order

411.  Subsection (1) givesthe Treasury the power to designate an inter-bank payment system
as arecognised system. Once a payment systemis ‘recognised’, the Bank of England’'s
powers of formal regulatory oversight specified in this Part apply.

412.  Subsection (2) provides that a recognition order must include as much detail as is
reasonably practicable of the arrangements that constitute the inter-bank payment
system.

413.  Subsection (3) providesthat a payment system operated solely by the Bank of England
may not be recognised.

Section 185: Recognition criteria

414.  Subsection (1) provides that the Treasury may make a recognition order only if it is
satisfied that any deficiencies in the design of the inter-bank payment system, or any
disruption of its operation, would be likely to threaten the stability of, or confidencein
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the UK financia system (consequences of a “systemic nature”) or could have serious
consequences for business or other interests throughout the United Kingdom (“ system-
wide consequences’).

Subsection (2) stipulates the considerations that the Treasury must have regard to
when deciding whether to make a recognition order in relation to an inter-bank
payment system. These criteria include the volume and value of the transactions
processed (or potentially processed) by the system (see subsection (2)(a)), the nature
of these transactions (see subsection (2)(b)), the availability of alternative systems
that could handle the transactions in the case of a system failure (see subsection (2)
(©)), the relationship of the system with other systems (such as interdependence), (see
subsection (2)(d)) and whether the Bank of England uses the system in its role as a
monetary authority (as defined in section 244(2)(c)).

Section 186: Procedure

416.

417.

This section sets out the procedure for the making of recognition orders. In particular,
the Treasury must first consult the Bank of England and the operator of the inter-bank
payment system and consider representations made (see subsection (1)). It must also
consult the FSA wherethe operator is or has applied to become arecognised investment
exchange, arecognised clearing house or has, or has applied for permission under Part
4 of the Financia Services and Markets Act 2000 (see subsection (2)).

Subsection (3) provides that the Treasury may rely on information supplied to it by the
Bank of England and the FSA to inform its consideration of whether to recognise a
particular inter-bank payment system.

Section 187: De-recognition

418.  Subsection (1) givesthe Treasury the power to revoke arecognition order.

419.  Subsection (2) providesthat the Treasury must revoke arecognition order if the criteria
under which recognition was made (section 185) are no longer met.

420.  Subsections (3) and (4) set out the process involved in revoking a recognition order.
This process involves the same consultation process as required for the making of a
recognition order.

421.  Subsection (5) ensuresthat if an operator of arecognised payment system requests that
its recognition order made under this Part be revoked, the Treasury must consider the
request.

Regulation

Section 188: Principles

422.

423.

Subsection (1) gives the Bank of England the power to publish principles to which
operators of recognised inter-bank payment systems must have regard in the operation
of their systems. This formalises an aspect of the existing structure of oversight, under
which the Bank of England currently expects payment systems to take account of the
Committee on Payment and Settlement Systems “Core Principles for Systemically
Important Payment Systems’. The Bank of England may reflect such principles and
other relevant internationally agreed recommendationsand best practiceinitsprinciples
published under this section.

The publication of such principles must first be approved by the Treasury (see
subsection (2)).
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Section 189: Codes of practice

424,

This section gives the Bank of England the power to publish codes of practice for
recognised inter-bank payment systems. Codes of practice are intended to set out
binding requirements on operators, whereas principles (made under section 188) are
intended to provide high-level over-arching guidance. Codes of general application may
be published, aternatively, codes of practice may be tailored to particular operators.

Section 190: System rules

425.

Payment systems operate by way of rulesfor their members. This section givesthe Bank
of England power to require the operator of arecognised inter-bank payment system to
establish or change system rules, to notify the Bank of changes to the rules and to make
changes only with the approval of the Bank.

Section 191: Directions

426.

This section gives the Bank of England power to give directions to the operator of a
recognised inter-bank payment system (see subsection (1)). This may include requiring
or prohibiting the taking of certain actionsin relation to the system or setting standards
to be met in the operation of the system (see subsection (2)). Subsection (3) specifies
that the Bank of England must natify the Treasury before making adirection. Subsection
(4) provides that the Treasury may confer, by order, statutory immunity from liability
in damages in respect of action or inaction taken by a person in accordance with the
direction of the Bank. Immunity from liability does not extend to action or inaction
taken in bad faith or in contravention of section 6(1) of the Human Rights Act 1998.
Subsection (6) sets out the procedure for making an order under subsection (4).

Section 192: Role of FSA

427.

Subsection (1) specifiesthat the Bank of England, when exercising its powersunder this
Part, must have regard to any action that the FSA has taken or could take. Subsection
(2) specifiesthat the Bank of England must consult with the FSA beforetaking actionin
respect of an embedded recogni sed inter-bank payment system. Subsection (3) specifies
that if the FSA gives the Bank of England notice that it is considering taking action in
respect of the operator of an embedded recognised inter-bank payment system (that is
a system which is part of a recognised investment exchange or a recognised clearing
house within the meaning of section 186(2)(a) and (b)), the Bank may not take action
itself unless the notice is withdrawn or the FSA consents to the action.

Enfor cement

Section 193: Inspection

428.

429.

This section givesthe Bank of England the power to appoint inspectors, whoseroleitis
to inspect the operation of arecognised inter-bank payment system (see subsection (1)).
This power alows the Bank to appoint an inspector to check that codes of practice,
principles, system rules or directions are being complied with, or that the recognised
inter-bank payment system is being operated in a satisfactory manner.

Subsection (2) requires the operator of the recognised inter-bank payment system to
co-operate with an inspector and grant the inspector access to the premises on or from
which a payment system is operated.

Section 194: I nspection: warrant

430.

This section providesthat an inspector may apply for awarrant entitling theinspector or
a constable to enter premises from which any part of arecognised inter-bank payment
system is operated. The application for awarrant isto be made to ajustice of the peace
(or in Scotland, to a justice of the peace or a sheriff; in Northern Ireland, to a lay
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magistrate), who can issue the warrant only if one or more of the conditions set out in
subsections (2), (3), (4) and (5) are fulfilled:

* Condition 1: The Bank of England has issued a notice under Information
section 204 and the requirement has not been complied with, and it is reasonable
to believe that relevant documents or information are on the premises.

» Condition 2: An information requirement has been imposed under section 204,
there is reason to suspect that it would not be complied with or that the documents
or information would be destroyed or tampered with.

e Condition 3: An inspector appointed under section 193 gave reasonable notice of a
wish to enter the premises and was refused entry to those premises.

» Condition 4: A person occupying or managing the premises hasfailed to co-operate
with an inspector.

Subsection (6) sets out that awarrant issued in accordance with this section will permit
theinspector or constabl e to enter the premi ses, to search and take possession of relevant
documents or information, take copies and permit a constable to use reasonable force.

Subsection (7) appliesto warrantsissued in accordance with this section, sections 15(5)
to (8) and 16 of the Police and Criminal Evidence Act 1984 which providethat awarrant
may authorise persons to accompany the constable executing it and permit that person
to have the same powers as the constabl e in relation to the warrant. Subsections (8) and
(9) make similar provision about the application to warrants issued in accordance with
this section in Scotland and Northern Ireland.

Section 195: Independent Report

433.

434,

435.

Subsection (1) enables the Bank of England to require that the operator of arecognised
inter-bank payment system appoint an expert to provide areport on the operation of the
recognised inter-bank payment system.

Subsection (2) specifies that the Bank of England can only impose this regquirement
where the Bank thinks that the operator is not adhering sufficiently to the principles
(as set out in section 188), or isfailing to comply with a code of practice (as set out in
section 189), or where the Bank of England considersthat such areport is necessary to
help it carry out its functions in accordance with this Part.

Subsection (3) enablesthe Bank of England to make certain stipul ations about the nature
of the expert the operator of the payment system must appoint (for example experience
and qualifications), the content of the expert’s report, how the report is subsequently
treated (including whether or not it isto be published), and the timeframe within which
the report must be produced.

Section 196: Compliance failure

436.

This section defines the use of the term “compliance failure” throughout this Part. A
compliancefailureistaken to mean thefailure of an operator of arecognised inter-bank
payment system to comply with a code of practice (section 189), with a requirement
regarding system rules (section 190), with a direction made by the Bank of England
(section 191) or with a requirement made with regard to producing an independent
report (section 195).

Section 197: Publication

437.

This section gives the Bank of England the power to publish details of a compliance
failure. Thisis, in effect, a power of public censure. Subsection (2) gives the Bank of
England the power to publish details of a sanction imposed under sections 198 to 200.
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Section 198: Penalty

438.

430.

Intheevent of acompliancefailure, subsection (1) givesthe Bank of England the power
toimpose on the operator of arecognised inter-bank payment system afinancial penalty.

Subsection (2) provides that the financial penalty isto be paid to the Bank of England
and is enforceable as adebt. Subsections (3) and (4) specify that the Bank must prepare
and publish on its website a statement of principles which it will apply in determining
whether to impose afinancial penalty, and the quantum of the penalty, for compliance
failures under this Part. The Bank must send a copy of the statement to the Treasury
and review the statement from time to time. In considering financial penalties for
compliance failures under this Part, the Bank must apply the statement in force when
the failure occurred.

Section 199: Closure

440.

441.

442.

443.

This section enables the Bank of England to give a closure order to an operator of a
recognised inter-bank payment system.

Subsection (1) provides that the Bank of England may make a closure order only
if it is satisfied that a compliance failure threatens the stability of, or confidence
in the UK financial system (consequences of a “systemic nature”) or has serious
consequences for business or other interests throughout the United Kingdom (“system-
wide consequences’).

Subsection (2) gives the Bank of England the power to specify that a recognised inter-
bank payment system must cease operation for a specified time, until further notice,
or permanently. The terms of the closure order will depend on the seriousness of the
threat to financial stability or to other business interests in the UK and the individual
circumstances of the case. Subsection (3) provides that a closure order may apply to
part or all of the payment system in question.

Subsection (4) makesit an offence for an operator to fail to comply with aclosure order.
A fine may be imposed on a person found guilty of contravening the order.

Section 200: Management disqualification

444,

445,

This section enables the Bank of England to make an order to disqualify a person
from being an operator of arecognised inter-bank payment system (see subsection (1))
or from holding a position of management responsibility within such a system (see
subsection (2)).

Under subsection (3) it is an offence for a person to breach a prohibition issued in
accordance with subsections (1) or (2). A fine may beimposed on a person found guilty
of contravening an order issued under this section.

Section 201: Warning

446.

447.

This section requires the Bank of England to give a warning notice of its intention to
impose a sanction (sections 197(1)-200 (see subsection 2)) and alow 21 days for the
person to whom the notice relates to make representations, which the Bank of England
must consider before it may impose a sanction under this Part. The Bank of England
must issue a decision notice stating whether or not it intends to impose the sanction.

In certain circumstances the Bank of England has the power, under subsection (3),
to give a closure order under section 199 or to issue a disqualification order under
section 200 without giving a warning notice. The Bank of England may make such
orders if, for instance, the operator of a recognised inter-bank payment system is
committing a compliance failure of such a serious nature that it poses an imminent
threat to the stability of the UK financial system.
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Section 202: Appeal

448.

4409,

This section provides for appeals against the Bank of England’s decision to impose
a sanction under this Part (section 201(1)(d)), or against the imposition of a sanction
without notice (section 201(3)), to be made to the Financial Services and Markets
Tribunal.

Subsection (3) applies Part 9 of the Financial Services and Markets Act 2000 with
necessary modifications.

Miscellaneous

Section 203: Fees

450.

451.

This section enables the Bank of England to require the operators of recognised inter-
bank payment systems to pay fees (see subsection (1)) but only in accordance with a
scale of fees set by the Treasury in regulations (see subsection (2)). Feesmay be charged
by the Bank of England to cover expenses incurred in undertaking its functions under
this Part, for example, the cost of appointing an inspector under section 193. Subsection
(4) specifiesthat the requirement to pay fees may be enforced by the Bank as a debt.

Subsection (4) allows the Bank of England to enforce a fee as a debt.

Section 204: Information

452.

453.

454,

455.

456.

This section gives the Bank of England a statutory power to gather information which
it considerswill help the Treasury in its decisions about whether to make a recognition
order (section 184) in respect of an inter-bank payment system or which the Bank
requires in connection with its functions under this Part. A requirement to provide
information in accordance with this section must be made by notice in writing.

Subsection (2) allowsthe Bank of England to impose areguirement on recognised inter-
bank payment systems to notify it of certain events. Subsection (3) specifies that the
Bank of England may require this information to be provided in a specified form or
manner, at a specified time, or in respect of a specified period.

Subsection (4) alows the Bank of England to share information obtained under this
section with the Treasury and the FSA (together, the Tripartite Authorities); the
Tripartite Authorities' international counterparts; the European Central Bank; and the
Bank for International Settlements. Subsection (5) provides that the Bank of England
may disclose information in accordance with this section irrespective of contractual or
other requirements to keep the information in confidence.

Subsection (6) confers apower on the Treasury to specify, by regulations, other persons
withwhom the Bank of England may sharetheinformation. Subsection (7) specifiesthat
the Bank of England may publish information obtained under this section, for example,
in its annual Payment Systems Oversight Report, subject to any regulations made by
the Treasury in accordance with subsection (8) concerning the manner and extent of
publication.

Subsection (10) makes it an offence to fail to comply with a requirement under this
section to provide information or to knowingly give false information. A fine may be
imposed on a person found guilty of such conduct (see subsection (11)).

Section 205: Pretending to be recognised

457.

This section sets out that it is an offence for the operator of a non-recognised inter-
bank payment system to assert or otherwise do anything to suggest that their system
is recognised. A fine may be imposed on a person found guilty of such conduct (see
subsection (2)).
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Section 206: Saving for informal oversight

458.  This section makes clear that the Bank of England can continue to engage in informal
oversight of inter-bank payment systems (see subsection (1)) and to use means of
oversight other than the provisions specified in this Part in relation to recognised inter-
bank payment systems (subsection (2)).

Part 6: Banknotes: Scotland And Northern Ireland
| ntroduction

Section 207: Overview

459.  This Part repeals certain existing provisions about permission to issue banknotes in
Scotland and Northern Ireland, and replaces them (but only for banks which already
have permission to issue banknotes).

Key terms
Section 208: “ Banknote”

460. This section defines what is meant in Part 6 by the term “banknote’”.

Section 209: “|ssu€”

461.  This section defines, for the purposes of this Part, when a banknote is “issued”. The
definition ensures that a banknote is regarded as issued once it enters circulation, even
if it enters circulation in error or as the result of theft.

Section 210: “ Authorised bank”

462. This section defines what is meant in Part 6 by the term “authorised bank”. An
“authorised bank” is a bank that, immediately before the coming into force of this
Part, was authorised to issue banknotes in Scotland or Northern Ireland. Referencesto
“authorised bank” in this part of the explanatory notes have the same meaning.

Section 211 “ Commencement”

463. This section defines what is meant in Part 6 by the term “commencement”.
“Commencement” means the date set in an order made by the Treasury under
section 263 for the coming into force of section 212.

Authorisation to issue

Section 212: Repeal of old authorising enactments

464.  Authorised banks were given permission to issue banknotes by certain provisionsof the
Bank Notes (Scotland) Act 1845 and the Bankers (Ireland) Act 1845, as subsequently
amended. This section repeals those provisions.

Section 213: Saving for existing issuers

465.  This section ensures that authorised banks may till continue to issue banknotes,
provided that they meet the requirements set out in this Part. No other banks may
start issuing banknotes in Scotland or Northern Ireland. Authorised banks may issue
banknotes only in the part of the United Kingdom in which they were authorised to do
so before commencement of this Act as enacted.
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Section 214: Consequential repeals and amendments

466.

This section sets out the further legislative repeals and amendments that are required
as aresult of the provisions of section 212.

Regulations and rules

Section 215: Banknote regulations

467.

468.

Subsections (1) and (2) require the Treasury to set out in secondary legidlation
provisions concerning the treatment, holding and issuing of banknotes by authorised
banks. This secondary legislation is referred to as the “banknote regulations’ in Part
6 and also in these explanatory notes. The banknote regulations are subject to the
affirmative resolution procedure.

By virtue of section 259, the banknote regulations may make provision generaly or
only for specified cases or circumstances. Where they do make provision for specified
cases or circumstances, they may make different provision for different cases or
circumstances.

Section 216: Banknoterules

4609.

470.

Subsections (1) and (2) provide that the banknote regul ations may require or permit the
Bank of England to make rules about any aspect of the treatment, holding or issuing
of banknotes by authorised banks.

The banknote rules may make provision generally or only for specified cases or
circumstances. Where they do make provision for specified cases or circumstances,
they may make different provision for different cases or circumstances.

Specific issues

Section 217: Backing assets

471.

472.

473.

474.

475.

476.

Subsection (1) provides that the banknote regulations must require authorised banks to
have backing assets.

Subsection (2) defines*” backing assets’. Theterm meansthose assets of akind specified
in the banknote regulations. This may include Bank of England banknotes, UK coins,
or funds held in a specified bank account at the Bank of England or another institution
or class of ingtitution.

Subsection (3)(a) requires the banknote rules to include provision for determining the
value of backing assets to be held.

Subsections (3)(b) and (3)(c) provide that the banknote regulations must require certain
backing assetsto be held at certain prescribed locations. Bank of England notes may be
held only by the Bank of England or at |ocations approved by the Bank of England. UK
coin may be held only at locations approved by the Bank of England. Approval will
be subject to compliance with conditions determined by the Bank of England pursuant
to section 226.

Subsection (4) provides a broad power for the Treasury to make further provisionsin
the banknote regulations about backing assets, in particular for the purposes set out in

paragraphs (a) to (d).

Subsection (5) provides that the banknote regulations may make provision about the
treastment of backing assets in relation to insolvency (as defined in subsection (6)).
In particular, the banknote regulations may modify insolvency law to ensure that the
backing assets are “ring-fenced” and are available only to noteholders for a certain
specified period. The regulations may alow the Treasury to extend this period if
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required. The regulations may also make provision for a note exchange programme, in
which noteholders would exchange their notes for Bank of England notes and coins, or
for funds paid directly into their bank account.

Section 218: Information

477.

478.

479.

Subsection (1) permitsthe banknote regulations or rulesto make provision about certain
information to be provided by the authorised banks to the Bank of England. This power
may be exercised to require authorised banks to submit reports to the Bank of England
about the treatment, holding or issue of banknotes, or in respect of compliance with the
banknote regulations or rules. It may also be used to require information to be given by
the authorised bank or its agent more generally.

Subsection (2) permits the banknote regulations to make provision enabling the
publication or disclosure of information provided to the Bank of England. Such
information may include the value of authorised banks' notesin circulation, notes with
the potential to enter circulation and backing assets held, and any action taken by the
Bank of England in connection with non-compliance with the regulations or rules.

Subsection (3) requires Her Mgjesty’ s Revenue and Customs (HMRC) to transfer to the
Bank of England all information held by HMRC in connection with HMRC' sfunctions
under the 1845 legislation (as defined in paragraph 1717 above). Subsection (4) limits
the use of that information by the Bank of England to purposes in connection with the
performance of itsregulatory responsibility for commercial bank issuance of banknotes.

Section 219: Ceasing the business of issuing notes

480.

481.

Subsection (1) providesthat, if an authorised bank discontinues the issue of banknotes,
its note-issuing privilege cannot thereafter be revived.

Subsection (2)(a) provides for the banknote regulations or rules to prescribe the
procedures to be followed in connection with an authorised bank’s voluntary
discontinuation of note issuance. Subsection (2)(b) provides that the banknote
regulations or rules may apply to an authorised bank for two years after it stopsissuing
bank notes. Thisensures, in particul ar, that authorised banks maintain sufficient backing
assets until their notes leave circulation.

Section 220: Insolvency, &c

482.

483.

484.

485.

486.

Subsection (1) providesthat the regulations may make provision in connection with the
application of the special resolution regime to an authorised bank, or a provision about
insolvency (as defined in section 217(6)).

Subsection (2) provides that the banknote regulations may make provision for the
destruction of un-issued and exchanged banknotes, and for the extinction of any claim
to or interest in such banknotes.

Subsection (3) provides that the issuing rights of an authorised bank (as provided
for in section 213) cannot be transferred or acquired, particularly in connection with
anything done under Part 1 of this Act. Thisis consistent with the prohibition in this
Part preventing any new commercia banks from issuing banknotes.

Subsection (4) is included to provide clarity concerning a bank taken into temporary
public ownership. It ensures that, where an authorised bank is taken into temporary
public ownership, that does not of itself deprive the bank from issuing notes. (However,
if the bank isinsolvent, then subsection (5) will deprive it of the right to issue notes).

Subsection (5) provides that an authorised bank that enters insolvency (within the
meaning of section 217(6)) will lose the right to issue notes.
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487.  Subsection (6) provides that transitional provision in the banknote regulations may
include provision for a case where a bank |oses the right to issue notes.

488.  Subsection (7) providesthat areferencein this section to the“special resolution regime”
includes a reference to any law of another country that the Treasury identifies in
banknote regulations as serving a similar purpose.

Enfor cement

Section 221: Offence: unlawful issue

4809.

490.

491.

492.

Subsection (1) makes it a crimina offence to issue banknotes in Scotland or Northern
Ireland otherwise than in reliance on section 213.

Subsection (2) sets out the penalties applicable to a person convicted of the unlawful
issue of banknotesin Scotland or Northern Ireland.

Subsections (3) to (5) provide that the officers of an authorised bank may aso be
guilty of acriminal offence if the bank issues banknotes otherwise than in reliance on
section 213. “Officer” is defined in subsections (4) and (5), and the circumstances in
which they may commit a criminal offence are set out in subsection (3).

Subsection (6) specifies the authorities in England and Wales, and Northern Ireland,
who may prosecute an offence under this section. No provisionisnecessary for Scotland
because, in Scotland, responsibility for the prosecution of crime resides solely with the
Lord Advocate (Ministerial Head of the Crown Office and Procurator Fiscal Service).

Section 222: Financial penalty

493.

494,

495.

Subsection (1) provides that the banknote regulations may enable the Bank of England
to impose a financial penalty on an authorised bank where the bank has breached the
banknote regulations or rules.

Subsection (2) provides that financial penalties imposed by the Bank of England shall
be paid to the Bank of England and are enforceable as a debt.

Subsection (3) provides that the banknote regulations must establish a method for
determining the maximum amount of a penalty imposed under this section.

Section 223: Termination of right to issue

496.

497.

498.

490.

Subsections (1) to (4) confer a power on the Treasury, following consultation with the
Bank of England, to terminate an authorised bank’ s note-issuing rights if:

» thebank hasfailed to comply with the banknote regulations or rules; and

» having regard to the nature of that failure, the bank should no longer be permitted
to issue banknotes.

Subsection (5) providesthat an authorised bank loses theright to issue notesif it ceases
to have permission under Part 4 of the Financial Servicesand Markets Act 2000 to carry
out the regulated activity of accepting deposits.

Subsection (6) provides that the reference in subsection (5) to Part IV of the Financial
Services and Markets Act 2000 includes a reference to alaw of aforeign country that
the Treasury may identify in banknote regulations as serving asimilar purpose.

Subsection (7) provides that transitional provision in the banknote regulations may
include provision for a case where a bank loses the right to issue notes.
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Section 224: Application to court

500.  This section provides that the banknote regulations may permit the Bank of England
to apply to the High Court or, in Scotland the Court of Session, for relief in respect of
a failure to comply with the banknote regulations or rules, or for any order designed
to ensure, or facilitate monitoring of, compliance with a provision of the banknote
regulations or rules.

Bank of England
Section 225: Organisation

501. This section provides that costs incurred, and sums received (for example, from
financial penalties), by the Bank of England in the course of carrying out its functions
under this Part constitute expenses and receipts of the Bank’ s Issue Department.

Section 226: Discretionary functions

502.  Thissection providesthat banknote regul ationsmay confer adiscretionary power onthe
Bank of England. In particular, the regulations may require compliance with conditions
imposed by the Bank of England, or make a permission or option subject to the approval
of the Bank of England. By way of example, matters in which such a discretion may be
exercised could include the approval of locationsfor the holding of un-issued banknotes
or backing assets by the authorised banks.

Section 227: Exemption

503. This section provides that section 221(1), which prohibits the unauthorised issue of
banknotes in Scotland and Northern Ireland, does not affect the Bank of England’s
entitlement to put its own notes into circulation in Scotland and Northern Ireland.

Part 7: Miscellaneous
Treasury support for banks

Section 228: Consolidated Fund

504.  Subsection (1) provides for any expenditure incurred by the Treasury in connection
with the exercise of the powersin Parts 1 to 3 of this Act, by the Treasury or Secretary
of State (with the consent of the Treasury) in connection with the giving of financial
assistance to or in respect of banks or other financial institutions or in connection with
the provision of financial assistance by the Treasury to the Bank of England to be paid
from money provided by Parliament. Financial assistance includes giving guarantees
or indemnities.

505.  Subsection (2) makes clear that expenditure in respect of financial assistance in respect
of banks or financial ingtitutions falls within subsection (1)(b) where it is expected to
facilitate the business of banks or financial institutions generally. But it does not matter
if that is not the sole or principal expected effect of, or motive for, the assistance.

506.  Subsection (3) providesthat “financial assistance” hasthe meaning given by section 257
and that an order under that section may restrict or expand the effect of subsection (2).

507.  Subsection (4) makes it clear that the section has effect in relation to expenditure
incurred before or after Royal Assent and expenditure incurred in pursuance of
obligations entered into before or after Royal Assent.

508.  Subsection (5) provides for expenditure referred to in subsection (1) to be met directly
from the Consolidated Fund where the Treasury are satisfied that the expenditure istoo
urgent for the money to be provided by Parliament pursuant to an Appropriation Act
or Consolidated Fund Act.
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Subsection (6) obliges the Treasury to lay a report before Parliament where it relies
on subsection (5). The report must not identify the institution to or in respect of which
the money is paid. Under subsection (7) areport may be delayed or dispensed with on
public interest grounds.

Section 229: National Loans Fund

510.

511.

This section allows the Treasury to draw money from the National Loans Fund for the
purpose of making aloan to or in respect of abank or other financial institution when
the loan is required urgently in order to protect the stability of the financial systems of
the United Kingdom.

Subsection (6) obliges the Treasury to lay a report before Parliament where it relies
on subsection (1). The report must not identify the institution to or in respect of which
the money is paid. Under subsection (7) areport may be delayed or dispensed with on
public interest grounds.

Section 230: “Financial institution”

512.

This section alows the Treasury to define “financial institution” for the purposes of
sections 228 and 229 by statutory instrument.

Section 231: Reports

513.

514.

515.

516.

Subsection (1) requires the Treasury to lay a report before the House of Commons
about arrangements entered into that involve or may require money to be provided by
Parliament under section 228(1).

Under subsection (2) reports are to be prepared in respect of each successive six-
month period beginning with the period starting on 1 April 2009. But the Treasury is
not obliged to lay areport if no such arrangements have been entered into during the
relevant period. Where a report is required to be laid, subsection (3) requires that to
take place as soon as reasonably practicable after the end of the relevant period.

Subsection (4) requiresthe Treasury to ensure that areport does not specify any specific
arrangements entered into or identify (or enable the identification of) beneficiaries of
the arrangements).

Subsection (5) provides that the Treasury must aim to give as much information as
possible in a report. But this is subject to subsection (4) and other considerations of
public interest.

| nvestment Banks

Section 232: Definition

517.

This section provides that an institution is an investment bank if it fulfils three
conditions: that it holds one of three specified permissions under Part 4 of the Financial
Servicesand Markets Act 2000, that it holdsclient assetsand that it isa UK incorporated
institution. The section also defines ‘ client assets' as being assets which are being held
by an institution on behalf of aclient (whether or not on trust). The Treasury may, by
order, bring other financial institutions into the scope of this definition, may exclude
certain classesof institution from thisdefinition and may amend what ismeant by * client
assets'.

Section 233: Insolvency regulations

518.

Section 233 provides that the Treasury may make regulations which alter existing
insolvency procedures insofar as they apply to investment banks. The Treasury may
modify insolvency law as it applies to investment banks, or aternatively, set up a new
insolvency scheme.
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519.  Subsection (3) establishes objectivesto which the Treasury must have regard in making
regulations, including that the Treasury must balance the need to facilitate the return of
client assets with the need to protect the rights of other creditors. The other objectives
are to aim to provide certainty, to minimise disruption to business and to the markets
and to maximise the effectiveness of the UK financial servicesindustry.

Section 234: Regulations: details

520.  Section 234 establishes that the new regulations may provide for the manner in which
an ingtitution is to be placed into a new insolvency regime, the objectives of the new
scheme and the role of the courts and the administrator or liquidator. The Section aso
provides for how the new procedures will sit with other new procedures (such as the
bank insolvency procedure laid out in thisAct if the institution a so has a deposit-taking
arm) and for the creation of rights over assets.

Section 235: Regulations: procedure

521.  Section 235 establishes the procedure under which regulations may be made and
provides that both the power to make provision about the definition of “investment
bank” and the regulation-making power should be subject to the affirmative procedure.
The Section provides that the Treasury should consult before making regulations and
the power to make regulations will cease after two yearsif not used.

Section 236: Review

522.  Thissectionintroduces arequirement for the Treasury to appoint a person or personsto
carry out areview of any regulations made under Sections 232-235 above. The review
must be carried out within two years of the regulations being made. It will consider the
effectiveness of the regulations in achieving the objectives and whether the regul ations
should continue to have effect (or whether they should be put on statutory footing).

Banking (Special Provisions) Act 2008

Section 237: Compensation: valuer

523.  Thissection declaresthat the power under section 9 of the Banking (Specia Provisions)
Act 2008 to make provision for the appointment of avaluer includes power to replicate,
or to make provision of akind that may be made under, section 55(1) to (3) of the Act.

Bank of England

Section 238: UK Financial Stability

524.  This section amends Part 1 of the Bank of England Act 1998, which relates to
constitution of the Bank and the functions of the Court of Directors, toinclude provision
relating to a financial stability objective. Qubsection (1) inserts three new sections as
2A to 2C and subsection (2) amends the current section 2.

525. New section 2A(1) provides that the Bank has an objective of contributing to the
protection and enhancement of financial stability in the United Kingdom.

526.  New section 2A(2) confirmsthat the Bank must aim to work with other relevant bodies,
such asthe Treasury and the FSA, in pursuing this objective.

527.  New section 2A(3) provides that the Bank’s strategy in relation to financial stability
shall be determined and reviewed by the Court of Directors of the Bank of England. The
Court must consult the Treasury before it setsthe strategy. (See also new section 2B(2)
in relation to recommendations from the Financial Stability Committee.)

528. New section 2B(1) requires there to be a new sub-committee of the Court — the
Financial Sability Committee. This Committeeisto be chaired by the Governor of the
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Bank of England (when present), with other membership consisting of the two deputy
Governorsand four directors of the Bank’s Court, who are to be appointed by the Chair
of the Court of Directors.

New section 2B(2) sets out the functions of the Committee. One function is to make
recommendations to the Court regarding the Bank’ s financial stability strategy, which
the Court must consider. Other functions include advising the Bank whether and how
it should use the stabilisation powers conferred on it as part of the special resolution
regimein Part 1 of this Act and advise on the actions the Bank should take in respect
of a particular institution. Thisis most likely to be necessary in the case of a bank or
building society that has entered, or is about to enter, the SRR. Anaother function of the
committee is to monitor the Bank’s oversight of inter-bank payment systems. It aso
provides for the Court of Directors to delegate other functions to the Committee, as it
considers appropriate for pursuing the Financial Stability Objective.

New section 2B (3) and (4) alow the Treasury to appoint a non-voting member to the
Committee and the Committee to co-opt other non-voting members.

New subsection 2B (5) alows the Chair of Court to replace the ‘non-executive
members of the Committee, drawn from the membership of the Court of Directors.

Financial stability committee: supplemental

532.

533.

534.

535.

New section 2C (2) and (3) set the procedure to be followed if a member of the
Committee hasadirect or indirect, current or reasonably likely futureinterest in amatter
to be considered by the Committee. An example of areasonably likely future interest
would beif the Committee was considering abank in financial difficulty, and amember
of the Committee was an executive of afirm which anticipated acquiring a holding in
the bank.

Any such interest must be disclosed and the member has no vote unless the Committee
resolves that thereis no conflict of interest.

New section 2C(4) provides for the Committee to delegate certain of its functions to
two or more of the voting members on the Committee.

Subsection (2) amends section 2 of the Bank of England Act 1998 by adding a new
subsection (5) which makes the Bank’s powers to determine its objectives subject to
the statutory objectives relating to monetary policy and financial stability.

Section 239: Number of Directors

536.

537.

This section amends the Bank of England Act 1998, and provides that the maximum
size of the Court of Directorsreducesfrom nineteen to twelve. Aswell asthe Governors
and two deputy Governors of the Bank of England it allows for there to be a maximum
of nine other directors. In practice, these are likely to be non-executive directors, who
are not employees of the Bank.

Subsection (4) provides that when this provision comes into force, the then current
directors of the Bank must vacate office (but will be eligible for re-appointment).

Section 240: Meetings

538.

539.

This section amends the Bank of England Act 1998 (at paragraph 12 of Schedule 1) to
provide that the Court of Directors of the Bank of England must meet at least 7 times
in each calendar year, rather than monthly as at present.

Subsection (3) enables the Governor or, in his absence, a Deputy Governor or the Chair
of Court to summon a meeting of the Court.
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Section 241: Chair of Court

540.  This section amends the Bank of England Act 1998 (at paragraph 13 of Schedule 1)
with a new sub-paragraph (3), which provides that the Chancellor of the Exchequer
designates a member of Court as the Chair of Court (the current Act required the
Governor to be the chair of Court). It also provides for the Chancellor to designate
deputiesto serve in the absence of the Chair.

541.  Subsection (2) substitutesanew section 3(4) of the Act to providethat the Chair of Court
(when present) is to chair the sub-committee of non-executive directors established
under the Bank of England Act.

Section 242: Quorum

542.  This section amends the Bank of England Act 1998 to allow for the Committee of non-
executive directors, and the Court of Directors to determine their own quorums.

Section 243: Tenure

543.  Subsection (1) of this section provides for someone appointed as a Governor of the
Bank or a Deputy to serve no more than two terms in either role. This does not stop a
person serving in one role for two terms subsequently serving in another.

544,  Subsection (3) providesthat those members of the Monetary Policy Committee who are
appointed by the Chancellor, rather than those appointed by the Governor, may serve
amaximum of two terms.

Section 244: Immunity

545.  This section provides that the Bank of England has legal immunity in its capacity as
a monetary authority, which includes its functions as a central bank and its financial
stability functions. This providesimmunity from legal claims for damages. The section
protectsthe Bank, itsdirectors, officers, and servants (or purporting to act as such). The
immunity does not extend to actionstaken in bad faith or actionstaken in contravention
of the European Convention on Human Rights.

Section 245: Weekly return

546.  This section removes the requirement, established in the Bank Charter Act, 1844, that
the Bank of England must produce a weekly return of accounts. As aresult, the Bank
of England will be able to determine whether, and in what form, it produces areturn.

Section 246: Information

547.  This section permits the Bank of England to disclose information relating to the
financial stability of the individua financial institutions or aspects of the financial
system of the United Kingdom. It may disclose information to HM Treasury, the
Financial Services Authority, the Financial Services Compensation Scheme, and
overseas central banks and regulators. The provision overrides other confidentiality
reguirements and is without prejudice to any other power to disclose information.

548.  This will enable the Bank of England to share relevant information that it may have
received in relation to its financia stability functions, for example from an institution
administered under the special resolution regime.

Section 247: Bank of England Act 1946

549.  Thissection statesthat nothing inthe Act affectsthe generality of the powersin section 4
of the Bank of England Act 1946.
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Financial Services Authority

Section 248: Variation of permission

550.

This section amends section 45(1)(c) of the Financial Services and Markets 2000 to
specify when the Financial Services Authority can useits power on itsown initiative to
vary the permission relating to the regulated activities which an authorised person may
has permission to undertake, or to impose or change a restriction upon the authorised
person. The Authority may use this power if it considersit desirable to do so to protect
theinterests of consumers. The amendment specifiesthat this means consumersrelating
to the authorised person in question or other authorised persons.

Section 249: Functions

551.

552.

553.

554.

This section modifies the application of references to the functions of the Financial
Services Authority to encompass the functionsin the Act.

Subsection (1) specifies that references to functions of the Authority by or under the
Financial Services and Markets Act, 2000 are taken to include a reference to functions
conferred under the Act.

Subsection (2) specifies that any other references to functions of the Authority in an
enactment are taken to include areference to the functions under the Act.

Subsection (3) enables the Treasury by Order to disapply subsections (1) or (2), in case
of areference to functions which needs to be given a narrower meaning.

Section 250: Information

555.

This section requires the Financial Services Authority to collect information relevant
to financial stability of financial institutions or the financial system and enables it to
use its powers in section 165 of the Financial Services and Markets Act 2000 for this
purpose. The Authority may also use other existing powers to collect information as it
sees fit. Thisinformation (which the Authority will be able to share under its existing
powers) will be used to support the Authorities' oversight of financial stability and will
inform the work of the Financial Stability Committee of the Bank of England which
is established in this Act.

Central banks

Section 251: Financial assistance to building societies

556.

557.

558.

559.

560.

This section provides HM Treasury with power to make amendments to the Building
Societies Act, 1986 and certain consequential amendments with regard to the provision
of financial assistance to building societies.

Subsection (1) provides a power to modify the Building Societies Act 1986 and that the
financial assistance under the section may be provided by HM Treasury, the Bank of
England, and other central banks (including the European Central Bank).

Thissection concernsthefacilitation of thoselisted in subsection (1) to provideliquidity
assistance to building societies where necessary.

The Building Societies Act 1986 (c.53) includes various provisions that deal with the
ability of building societiesto grant floating charges and other provisionswhich impose
limits on what building societies can lend and how they fund themselves.

Section 11 of the Banking (Special Provisions) Act 2008 (c.2) makes similar provision
to this section, but in relation to financial assistance provided by the Bank of England,
the new provisions appliesin addition to the Treasury and other central banks (including
the ECB) and removes the reference to financial assistance provided for the purpose
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of maintaining financial stability, which in the context of a provision which removes
restrictions where there isa public interest in providing financial assistance to building
societies may be too narrow.

Subsection (2) sets out the purpose of the modifications of the 1986 Act, which is to
modify provisions which would be capable of preventing, impeding or affecting the
provision of financial assistance under the section. The subsection sets out examples
of the matters which may be modified in the 1986 Act, which include provisions
about establishment, constitution or powers, restrictions on raising funds or borrowing,
provision about security and the application of insolvency law and other legislation
concerning companies to building societies.

Subsection (3) providesthat the order may disapply or modify the provisionsreferred to
in subsection (2). The provisions can be by way of textual amendment or modification
of the effect of aprovision. An order to modify the Building Societies Act 1986 under
this section is subject to the affirmative resolution procedure.

Subsection (7) provides that the Treasury may, by order, make further provision
to modify or disapply the prohibition on floating charges in section 9B of the
Building Societies Act 1986 beyond provision in relation to the institutions listed in
subsection (1), if the Treasury think it is likely to help building societies to use, give
effect to or take advantage of financial assistance offered by one of theinstitutionslisted
in subsection (1).

Section 252: Registration of charges

564.

565.

This section disapplies the requirements in Part 25 of the Companies Act, 2006, that
institutions must register certain chargesthat they enter into at CompaniesHouseand in
apublic register at their office. The section provides that the requirements do not apply
to chargesgranted in favour of the Bank of England, other central banksor the European
Central Bank. This is because registration could otherwise lead to early disclosure of
liquidity support.

Subsection (2) provides that the reference to Part 25 of the Companies Act 2006 a so
coversrelated provisionsin the 2006 Act with referenceto the registration requirements
placed upon overseas companies in relation to certain charges. The reference to the
2006 Act is aso treated as including reference to the corresponding provisions of the
Companies Act 1985, which will remain in force generally until 1st October 2009.
Further, the subsection provides that this section is also treated as referring to the
corresponding provisions of companies|aw in Northern Ireland which remain generally
in force until 1st October 2009.

Section 253: Registration of charges: Scotland

566.

567.

This section is consequential to section 252 above, and provides that the disapplication
of Part 25 of the Companies Act (and related provisions) as provided for in section 252,
shall also apply to the Bankruptcy and Diligence (Scotland) Act 2007 (the 2007 Act)
which introduces a registration scheme for Scottish floating charges. This section
therefore disapplies certain provisions of the 2007 Act, where these provisions would
restrict the efficacy of section 252 above and for the same reasons as Part 25 of the
Companies Act 2006 is disapplied.

Subsection (2) amends the 2007 Act such that, where floating charges covered by the
Act are to be granted to a central bank, they are considered to have been created when
the document creating the charge is executed. This alters the standard provisions with
regard to the 2007 Act which stipulates that floating charges subject to the 2007 Act
are created only when registered on the Scottish Register of Floating Charges. This
provision will continue to apply except for cases where the charge is in favour of a
‘central institution’, that is, the Bank of England or another central bank (as defined
in subsection (7)).
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Subsections (3) to (6) further amend the 2007 Act in such a way as to ensure that
floating chargesissued in favour of acentral institution are not required to beregistered,
by disapplying the appropriate provisions of that Act.

Funds attached rule (Scotland)

Section 254: Aboalition for cheques

569.

570.

571.

572.

573.

574.

575.

Subsection (1) explainswhat is meant by the “funds attached” rule. It describestherule
of Scotslaw whereby, when aAct of exchange (e.g. acheque) is presented for payment,
the amount stated on the Act is assigned to the holder of the Act. Where insufficient
funds are available to satisfy the Act, such lesser amount asis available is assigned to
the holder of the Act.

Subsection (2) provides for the abolition of the “funds attached” rule in relation to
cheques. Theabalition haseffect only in relation to cheques presented for payment after
this section comes into force.

Subsection (3) establishes that the meanings of terms used in this section are as defined
in the Acts of Exchange Act 1882. Specificaly:

* “Act of exchange’ has the meaning given in section 3 of the Act, namely “an
unconditional order in writing, addressed by one person to another, signed by the
person giving it, requiring the person to whom it is addressed to pay on demand or
at afixed or determinable future time a sum certain in money to or to the order of
a specified person, or to bearer”; and

e “cheque’” means “a Act of exchange drawn on a banker payable on demand” as
defined in section 73 of the Act.

Subsection (4)(a) amends section 53(2) of the Acts of Exchange Act 1882, in which
the “funds attached” principleis set out. The amendment providesthat section 53(2) no
longer appliesin relation to cheques.

Subsection (4)(b) repeals section 75A of the Acts of Exchange Act 1882, which was
inserted by section 11 of the Law Reform (Miscellaneous Provisions) (Scotland) Act
1985 to deal with a problem that arose in relation to stopped cheques in the context of
the operation of the “funds attached” rule. With the abolition of the rule in relation to
cheques, the problem which section 75A addressed ceasesto arise.

Subsection (5) repeals section 11 of the Law Reform (Miscellaneous Provisions)
(Scotland) Act 1985. See also paragraph 520 above.

In accordance with section 263 in Part 8, this section will comeinto force automatically
two months after the Banking Act receives Royal Assent.

Financial collateral arrangements

Section 255: Regulations

576.

577.

This section concerns a power to make regulations concerning financial collateral
arrangements. Financial collateral arrangements are arrangements between specified
types of persons, often involved in the financial markets, where the obligations under
an agreement are secured by the provision of collateral (under the Directive, cash and
financial instruments, such as shares) either by way of creating security over collateral
or by title transfer of the collateral.

The background to the power is the EU Financial Collateral Arrangements Directive
(2002/47/EC). The Directive covers the ground of removing formalities in relation
to financial collatera arrangements, making provisions in relation to how such
arrangements may be enforced, how they must be capable of taking effect, in particular
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in relation to the effect of insolvency proceedings and of choice of law in relation to
particular forms of financial collateral arrangements.

578.  This Directive is implemented in UK law by the Financial Collateral Arrangements
(No.2) Regulations 2003, S.1. 2003/3226 (the 2003 Regulations). The power exercised
to maketheregulationswas section 2(2) of the European CommunitiesAct 1972 (ECA).

The power under the ECA relates to the scope of the Directive and the new power, as
noted in subsection (3), extends beyond provision in connection with the Directive.

579.  Subsection (2) sets out the scope of what are financial collateral arrangements, that
collateral may be cash, securities or in any other form and that an arrangement can be
by way of security or title transfer.

580. Subsection (3) sets out that the power enables the Treasury to cover the ground
relating to the Directive, but also to go beyond that field to include provisions that
the Treasury thinks are necessary or desirable for the purpose of enabling financial
collateral arrangements to be commercially useful and effective.

581.  Subsection (4) sets out examples of the provision that may be made under the power
to disapply or modify legislation, the scope relates to the scope of the Directive and
the 2003 Regulations.

582.  The section also includes power to make provision on aretrospective basis.

Section 256: Supplemental

583.  This section provides the Parliamentary procedure applicable to the regulations made
under the previous section concerning financial collateral arrangements together with
incidental, consequential and transitional provision that may be made.

Part 8: General

Section 257: “ Financial assistance’

584.  Thissection providesapartia definition of financial assistance and allowsthe Treasury
further to define financial assistancefor the purposes of the Act by statutory instrument.

Section 258: “ Enactment”

585.  Thissection defines* enactment” asincluding Acts of the Scottish Parliament, Scottish
subordinate legislation and Northern Ireland legidlation.

Section 259: Statutory instruments

586.  Subsection (1) provides that the statutory instruments made under this Act can apply
generally or to specific cases and can be of any type or form.

587.  Subsection (2) provides that no statutory instrument under the Act isto be treated as a
hybrid instrument under the Standing Orders of either House of Parliament.

588.  Subsection (3) contains a table of powers conferred by the Act and the arrangements
for Parliamentary scrutiny in each case.

589.  Subsection (4) provides that certain powers (listed in subsection (5) may be exercised
by the 28 day affirmative procedure. This will be possible only the first time that the
power is exercised and only where the person exercising the power is satisfied that it
is necessary to do so.

Sections 260-265: General

590.  This part gives an index of which sections contain important definitions.

60


http://www.legislation.gov.uk/id/uksi/2003/3226
http://www.legislation.gov.uk/id/uksi/2003/3226
http://www.legislation.gov.uk/id/ukpga/2009/1/section/255/3
http://www.legislation.gov.uk/id/ukpga/2009/1/section/255/2
http://www.legislation.gov.uk/id/ukpga/2009/1/section/255/3
http://www.legislation.gov.uk/id/ukpga/2009/1/section/255/4
http://www.legislation.gov.uk/id/ukpga/2009/1/section/256
http://www.legislation.gov.uk/id/ukpga/2009/1/part/8
http://www.legislation.gov.uk/id/ukpga/2009/1/section/257
http://www.legislation.gov.uk/id/ukpga/2009/1/section/258
http://www.legislation.gov.uk/id/ukpga/2009/1/section/259
http://www.legislation.gov.uk/id/ukpga/2009/1/section/259/1
http://www.legislation.gov.uk/id/ukpga/2009/1/section/259/2
http://www.legislation.gov.uk/id/ukpga/2009/1/section/259/3
http://www.legislation.gov.uk/id/ukpga/2009/1/section/259/4
http://www.legislation.gov.uk/id/ukpga/2009/1/section/259/5
http://www.legislation.gov.uk/id/ukpga/2009/1/section/260

These notes refer to the Banking Act 2009 (c.1)
which received Royal Assent on 12 February 2009

591. Theshort title of the legidation is the Banking Act 2008.

COMMENCEMENT

592.  TheActwill becommenced by way of order (apart from section 254, provisionsrelating
to the abolition of the “funds attached” rule, relating to Scottish cheques, which comes
into force two months after the date of Royal Assent in Scotland only and sections 263
to 265, which commence on Royal Assent).

HANSARD REFERENCES

Thefollowing table sets out the dates and Hansard references for each stage of the Act's
passage through Parliament.

Stage Date Hansard Reference

House of Commons

Introduction 7 October 2008 Vol. 480 Column 139
Second reading 14 October 2008 Vol 480 Columns 691 - 766
Committee 21, 23, 28, 30 October Hansard — Banking Act
and 4, 6, 11, 13 and 18 Committee
November 2008
Report 26 November 2008 Vol. 483 Columns 795 - 855
Third Reading 17 December 2008 Vol. 485 Columns 1118 -
1132
House of Lords
Introduction 17 December 2008 Vol. 706 Column 836
(4 December - Banking (No | (Vol. 706 Column 27)
2.) Act)
Second Reading (No. 2 Act) 18 December 2008 Vol. 706 Columns 755 - 826
((16 December - Banking
(No 2.) Act)
Committee 13, 14, 19, 20 and 26 Vol. 706 Columns 1117 —
January 2009 1214, 1236 — 1320, 1445 —

1484 and 1558 — 1662
(Vol. 707 Columns 14 — 82

Report 2 and 3 February 2009 Vol. 707 Columns 481 —
546 and 556 - 662
Third Reading 9 February 2009 Vol. 707 Columns 947 - 983
Commons Consideration of 10 February 2009 Vol. 487 Columns 1261 -
L ords Amendments 1343
Lords Consideration of 11 February 2009 Vol 707 Columns 1121 -
Commons Amendments 1128
Royal Assent 12 February 2009 Commons: Vol. 487
Column 1530
Lords: Vol. 707 Column
1223
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ANNEX A:: LIST OF ABBREVIATIONS
ATMs— Automated Teller Machines
Bacs— Bankers' Automated Clearing Services
BAO — Bank Administration Order
BCA — Bank Charter Act 1844
BCD - Banking Consolidation Directive
BERR — Department for Business, Enterprise and Regulatory Reform
BIS - Bank for International Settlements
BSPA/ SPA - Banking (Special Provisions) Act 2008
CHAPS - Clearing House Automated Payment System
CDDA — Company Directors Disqualification Act 1986
CPSS — Committee on Payment and Settlement Systems
ECA — European Communities Act 1972
ECB — European Central Bank
ECHR — European Convention on Human Rights
EA — Enterprise Act 2002
FSA — Financia Services Authority
FSCS —Financia Services Compensation Scheme
FSC —Financia Stability Committee
FSMA —Financial Services and Markets Act 2000
HMRC — Her Majesty’ s Revenue and Customs
HMT — Her Majesty’s Treasury
MPC — Monetary Policy Committee
NLA — National Loans Act
NLF — National Loans Fund
RTGSS - Real Time Gross Settlement System
SFD — Settlement Finality Directive
SRA — Special Resolution Authority
SRR — Special Resolution Regime
TARP - Troubled Asset Recovery Program
The Tripartite/ The Authorities— The Treasury, FSA and Bank of England

The 1845 legislation — Bank Notes (Scotland) Act 1845, the Bankers (Ireland) Act 1845
and the Bankers (Northern Ireland) Act 1928
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