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HEALTH ACT 2009

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1 —Quality and Delivery of NHS Services

Chapter 3 — Direct payments

Overview of provisions
Direct payments for health care
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Section 11 inserts new sections 12A to 12D into the NHS Act. New section 12A(1)
allows the Secretary of State to make monetary payments directly to a patient, or
another person nominated by the patient, to enable them to procure goods and services
in connection with their health care. Such a payment is referred to as a “direct
payment” (see new section 12A(5)).

Before a direct payment could be made, the patient would have to give their consent,
either to receiving adirect payment themselves, or to a direct payment being madeto a
person nominated by them. For patientswho lack capacity to consent, regulations under
new section 12B(2)(c) may make provision for adirect payment to be made to a person
on the patient’ s behalf.

The Secretary of State may provide in regulations for PCTs to be able to make direct
payments for mental health after-care services that PCTs must provide to patients
under section 117 of the Mental Health Act 1983 (the Mental Health Act) (see new
section 12A(4)). The patient would be required by theregul ationsto give consent before
adirect payment could be made, asin the case of a payment under new section 12A(1).

The Government has set out its intentions for how direct payments might operate in
Personal Health Budgets: First Seps. A health caredirect payment would be analogous
to adirect payment for social care. The health care that could be procured using this
money is health care for which the Secretary of State isresponsible under sections 2(1)
or 3(1) of the NHS Act, anything for which the Secretary of State must arrange under
paragraph 8 of Schedule 1, or vehicles that the Secretary of State may provide under
paragraph 9 of Schedule 1 (see new section 12A(2)). Under section 3(1) of the NHS Act
the Secretary of State must provide specified servicesor facilitiesto such extent asheor
she considers necessary to meet all reasonable requirements. Thisincludes hospital and
other accommaodation for the purpose of the services provided under the Act, medical,
nursing and services or facilities for the care of pregnant women and children and for
the prevention of illness, care of persons suffering from illness and the after-care of
persons who have suffered from illness and for the diagnosis and treatment of illness.

Initially the Secretary of State has power to make direct payments for health care only
in pilot schemesunder regulations, asrequired by new section 12A(6). Direct payments
for health care could in the future be made more widely available following review and
an order made by the Secretary of State under new section 12C(8)(a). The order would
be subject to approval by each House of Parliament under the affirmative resolution
procedure.
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Regulations about direct payments

122.

123.

New section 12B(1) gives the Secretary of State power to make regulations covering
how direct payments will operate. The factors that regulations could provide for are
identified in new section 12B(2) to 12B(4) and are similar to those already provided
for in respect of social care direct payments.

Theregulations could identify the groups of patients who might benefit, such as mental
health patients; the health conditions for which direct payments could be made, such as
those which are long term and are sufficiently predictable to allow a budget to be set;
and the services that could be provided, such as nursing care (see new section 12B(2)

().

Direct payments pilot schemes
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New section 12C(1)(a) provides for the Secretary of State to have power to make pilot
schemes under regul ations under new section 12B through which the Secretary of State
could make direct payments. By directions in writing under sections 7 and 273(4)(c)
of the NHS Act, the Secretary of State could delegate the operation of a pilot scheme
to a PCT (or a Strategic or Specia Health Authority). The Government intends to set
up a programme of pilot schemes led by different PCTs to assess the effectiveness
of direct payments. In Personal Health Budgets: First Seps, the Government invited
PCTs to apply to become personal health budget pilots, and it has received a number
of applications. The Government intends that there should be a further stage in the
application process to select direct payment pilot sites.

A pilot scheme must have a specified duration and be subject to review (new
section 12C(3) and (4)). The geographical scope may be specified (new section 12C(2)
(@), and a pilot scheme could also be distinguished by characteristics set out in
regulations under new section 12B(2) (see section 12C(1)(b)). The Secretary of Stateis
also able to make provision in regulations for changing or discontinuing a pilot scheme
or schemes under new section 12C(2)(b).

The characteristics of areview of apilot schememay be set in regulations. For example,
regulations may provide for a review to be undertaken by an independent person or
that its findings must be published (new section 12C(5). New section 12C(6) sets
out subjects that a review may, in particular, examine. The Government intends that
the review of the pilot schemes should be independent, and the findings should be
published. It aso intends that the review should cover al the matters mentioned in new
section 12C(6), such as the administration of a scheme, the effect of direct payments
on cost or quality of care, or the effect of direct payments on patients' behaviour.

New section 12C(7) to (10) providesfor the Secretary of Stateto be able by order either
to repeal the requirement for direct payments to be made only in accordance with a
pilot scheme (see new section 12C(8)(a)), or to repeal new sections 12A, 12B, 12C and
12D (see new section 12C(10)). However new section 12C(7) requires the Secretary
of State to have carried out areview of one or more pilot schemes before making any
such order. Any such order would be subject to approval by each House of Parliament
under the affirmative resolution procedure. If the Secretary of State chose to make an
order under section 12C(8)(a), direct payments for health care would no longer need to
be made as part of a pilot scheme, and the power to make pilot schemes provided by
sections 12C(1) to (4) would be repealed. However, similar time limited schemes could
be set up under regulations under section 12B, to continue to test possible extensions
or adaptations of adirect payments model.

After reviewing a scheme or schemes, an order under new section 12C(8)(b) would
enable the Secretary of State to amend, repeal or otherwise modify any other provision
of the NHS Act to facilitate the making of direct payments, so long as the changes
were necessary or expedient (see section 12C(9)). The power would enable lessons
learnt about the legislation from piloting in schemes to be addressed. The order would
be subject to approval by each House of Parliament under the affirmative resolution
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procedure. New section 12C(9) would not allow provision by order to alter unrelated
aspects of the NHS Act.

New section 12C(10) allows the Secretary of State to repeal sections 12A, 12B, 12C
and 12D, for example if, following a review, the Secretary of State does not believe
that direct payments are a viable way of delivering services.

Arrangements with other bodies relating to direct payments

130.

New section 12D(1) to (3) provides authority for the Secretary of State to arrange with
bodies in addition to local authorities such as a mental health charity or private sector
body involved in the provision of health care or social care servicesto assist in making
direct payments. In particular, subsection (2) enables such arrangements to be made
with voluntary organisations. In practice, a PCT or other NHS body might be making
the arrangements on behalf of the Secretary of State. These organisations could help
with any aspect of making direct payments, such as assessing patients, setting budgets
or reviewing care plans.

Jurisdiction of Health Service Commissioner

131

Section 12 amends the Health Service Commissioners Act 1993 (the 1993 Act) to
enable the Commissioner to hear complaints about services for which direct payments
were made, including those provided by independent organisations. This gives patients
receiving direct payments for health care similar rights to those enjoyed by patients
accessing services from NHS organisations or from private sector organisations
commissioned by PCTs.

Detailed explanation of provisions

Section 11: Direct paymentsfor health care
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Section 11 inserts new sections 12A to 12D into the NHS Act.

New section 12A (1) allowsthe Secretary of State to make a direct payment to a patient
or their representative, in order to purchase goods or services that might otherwise be
provided by the NHS. The goods or services are those identified in new section 12A(2).
Section 12A(1) also requiresthat direct payments be made only with the consent of the
patient. However, where apatient lacks capacity, provision could be madeinregul ations
for consent to be given by arepresentative of the patient under section 12B(2)(c).

New section 12A(2) specifies that direct payments may be made in respect of services
the Secretary of State may or must provide under sections 3(1) or 2(1) of the NHS Act,
must arrange under paragraph 8 of Schedule 1 to the NHS Act or vehicles that that
Secretary of State may provide under paragraph 9 of Schedule 1 to the NHS Act.

New section 12A(3) causes the Secretary of State's ability to make direct payments to
be subject to regulations made under new section 12B.

New section 12A(4) providesfor regulationsto enable a PCT to make adirect payment
for after-care servicesit is obliged to provide by section 117 of the Mental Health Act
1983.

New section 12A(5) defines a payment of the kind described in new section 12A(1) or
12A(4) as adirect payment.

New section 12A(6) provides that direct payments may only be made as part of a pilot
scheme established under regulations under new section 12C and 12B. However, this
section may be repealed by order, aslaid out in new section 12C(8)(a).

New section 12B(1) enables the Secretary of State to make regulations about direct
payments. These regulations enable provision to describe in more detail when and how
direct payments can be made.
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New section 12B(2) enables regulations to define the scope of direct payments, which,
under new section 12C(1), includes the way pilot schemes will operate. Under new
section 12B(2)(a), it will be possibleto set out in regul ations which servicesmay or may
not be suitable, in what circumstances, and which patients may or may not be allowed
to receive direct payments in order to purchase services. The regulation-making power
is subject to the negative resol ution procedure.

Direct payments will often be made directly to the patient themselves, but a patient
may prefer to nominate someone else to receive and manage direct payments on their
behalf. New section 12B(2)(b) allowsfor circumstancesto be prescribed in which direct
payments may or must be made to a person nominated by the patient.

Where a patient lacks capacity, new section 12B(2)(c) alows for circumstances to be
prescribed in which direct payments may or must be paid to someone other than the
patient. This will make it possible, where the individua lacks capacity to make the
necessary decisions about consenting to and managing adirect payment, to make direct
payments to a suitable surrogate on the individual’s behalf. The reference to a person
who lacks capacity has the same meaning asin the Mental Capacity Act 2005 (see hew
section 12B(6)(b)). Regulations could aso provide for direct payments to be made to
a parent or other person in respect of a child where a child is unable to consent to the
making of payments.

New section 12B(2)(d) allows regulations to set out conditions that must be complied
with by the Secretary of State (in effect, by the NHS organisation granting the direct
payment on behalf of the Secretary of State) or the PCT (in relation to after-care under
section 117 of the Mental Health Act) when making a direct payment. This might
include ensuring that there is an agreed care plan, that there are proper arrangements
in place for paying the money into a secure bank account or for carrying out regular
reviews of the payments and of the patient’s care.

New section 12B(2)(e) enables regulations to set out conditions the patient or payee
should comply with when adirect payment isgranted. These might include: maintaining
a separate bank account; agreeing to a care plan that specifies the agreed health
outcomes and the types of services to be purchased to help meet those outcomes; or
providing records of their spending to demonstrate that it isin line with the care plan.

New section 12B(2)(f) enables regulations to make provision about the amount of a
direct payment or how it isto be calculated. For example, the regulations are likely to
require that the amount be sufficient to cover the whole of the services set out in acare
plan for which they areto provide. As methodol ogiesfor estimating the required budget
emerge these may also be specified in regulations.

New section 12B(2)(g) allows regulations to set out when the Secretary of State, or
the PCT when making direct payments for after-care under section 117 of the Mental
Health Act, may or must stop making direct payments. Relevant circumstances might
include when a patient’s health is deteriorating such that it cannot be managed within
the budget or where there is evidence that the direct payments have been abused.

New section 12B(2)(h) allows regulations to describe circumstances in which the
Secretary of State, or the PCT when making direct payments for after-care under
section 117 of the Mental Health Act may or must require all or part of direct payments
to be repaid, for example, when a significant surplus has accumulated.

New section 12B(2)(i) alows regulations to include appropriate monitoring
arrangements as regards the making of direct payments, their use by the payee, or
the services which they are used to secure. For example the PCT, acting on behalf
of the Secretary of State, might require the payee or providers contracted using a
direct payment on the payee’ s behalf, to periodically submit copies of receipts. Similar
provision could be madein respect of the making of direct paymentsfor after-care under
section 117 of the Mental Health Act.
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New section 12B(2)(j) allows regulations to make provision about the arrangements to
be made by the Secretary of State or the PCT to provide information, advice or other
support to patients or others. For example, regulations are likely to require PCTs to
provide information about the range of services available in their area.

New section 12B(2)(k) alows regulations to be made governing how far support for
direct payments can be treated as a service for which direct payments can be made. This
could allow provision to be made allowing the PCT to give people direct payments to
purchase support, for example help with payroll servicesfor employees, or independent
advocacy services.

New section 12B(3) allows regulations to make provision to govern situations where a
patient hasfluctuating capacity, for examplewhere, at thetime of initially being granted
a direct payment, they do not have the ability to consent, but later regain capacity.
Regulations might specify circumstances where direct payments should continue to
be paid to a surrogate in the period immediately following the regaining of capacity,
subject to the consent of the patient.

In the event that repayment to the Secretary of State or the PCT is needed and the
seeking of repayment under regulations made under new section 12B(2)(h) has been
unsuccessful, regulations under new section 12B(4) could allow the sum owed to be
recoverable as a civil debt due to the Secretary of State or the PCT. In addition, for
serious abuse of the system, criminal sanctionswill be available through the Fraud Act
2006 or the Theft Act 1968.

New section 12B(5)(a) and (b) alow regulations to define the extent to which, while
patients or another person on the patient’s behalf may have procured the goods or
services directly, those services should be regarded as goods or services provided by
the Secretary of State or a PCT. This means that in prescribed circumstances, but only
in prescribed circumstances, the Secretary of State could be considered to havefulfilled
the duty to provide a service described at new section 12A(2) by making a direct
payment. Similarly, a PCT could be considered, in prescribed circumstances, to have
fulfilled its obligations under section 117 of the Mental Health Act by making a direct
payment.

New section 12B(6) contains definitions. New section 12B(6)(a) specifies that a
“service” includes anything for which a direct payment may be made, as set out in new
section 12A(2) or section 117 of the Mental Health Act. New section 12B(6)(b) defines
references to lacking capacity by reference to the meaning in the Mental Capacity Act
2005.

New section 12C(1)(a) enables the regulations that may be made under section 12B to
provide for the Secretary of State to be able to make pilot schemes in accordance with
which direct payments may be made.

New section 12C(1)(b) allows the pilot schemes provided for by regulationsto include
provision for any of the matters covered by new section 12B(2) as long as the
pilot schemes comply with the regulations under new section 12B. For example, a
pilot scheme might apply to patients with a particular health condition in particular
circumstances for which bespoke monitoring arrangements are appropriate.

New section 12C(2)(a) alows provision in regulations to provide for or require
specification of the geographical area of a pilot scheme. New section 12C(2)(b) alows
the regulations to make provision for or require the pilot scheme to provide for the
scheme’ s revocation or amendment.

New section 12C(3) requires that regulations must provide that when apilot schemeis
created, its duration is specified, although they may provide for theinitial period to be
subject to extension by the Secretary of State. This may occur if, for example, the pilot
scheme took longer than anticipated to become established and needs to be extended to
allow enough patients to use it for robust review.



159.

160.

161.

162.

163.

164.

165.

166.

167.

168.

These notes refer to the Health Act 2009 (c.21)
which received Royal Assent on 12 November 2009

New section 12C(4) requires that regulations must provide for the review of a pilot
scheme or require the pilot scheme to include provision for review.

New section 12C(5) sets out particular provision that may be made for the form of a
review of the pilot scheme. The section alows provision to be made to ensure that an
independent person carries out the review, that the findings of the review are published,
and that the review considers certain subjects.

New section 12C(6) setsout arange of specific mattersthe review may consider. These
include the administration of the scheme, the effect of direct payments on the cost or
quality of care, and the effect of direct payments on the behaviour of patients, carers
or people providing services.

New section 12C(7) allows the Secretary of State, having carried out a review of one
or more pilot schemes, to either repeal section 12A(6) and section 12C(1) to (4), using
an order described at section 12C(8)(a), or repeal sections 12A to D using an order
described at section 12C(10). Repeal pursuant to section 12C(8)(a) would make direct
payments generally available subject to any regulations under section 12B. Repedl
pursuant to section 12C(10) would prevent the making of direct payments under the
new sectionsin future.

New section 12C(8)(b) provides for other provisions of the NHS Act to be amended,
modified or repealed, for example where it has become apparent that this is necessary
for a general roll out of direct payments. Any orders made under section 12C(7) are
subject to Parliamentary approval by each House of Parliament under the affirmative
resolution procedure (see the amendment made by paragraph 10 of Schedule 1 to the
Act to section 272(6) of the NHS Act).

New section 12C(9) specifies that any amendments, repeals or modifications to the
NHS Act carried out by an order described at section 12C(8)(b) must be necessary or
expedient for the purpose of facilitating the making of direct payments. This means
that changes could be made to the NHS Act to reflect the lessons learnt from the pilot
schemes, but prevents the power at section 12C(7) being used to make other changes
to the Act.

New section 12C(10) provides for the Secretary of State to be able to repeal sections
12A, 12B, 12C and 12D. In the event that the pilot schemes show that direct payments
are not a viable way to deliver services, these provisions allow the Secretary of State
to remove the powers from the NHS Act through an order subject to approval by each
House of Parliament under the affirmative resolution procedure.

New section 12D(1) authorises the Secretary of State to make arrangements with other
bodies for their assistance in providing or operating or otherwise in connection with
direct payments.

New section 12D(2) provides that the bodies with whom such arrangements may be
made include voluntary organisations.

New section 12D(3) provides that the Secretary of State is free to agree terms with
such bodies. The Secretary of State may pay a body for its part in the arrangements
concerning direct payments.

Section 12:; Jurisdiction of Health Service Commissioner
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Section 12 amends the jurisdiction of the Health Services Commissioner set out in the
1993 Act.

Subsection (2) expands the scope of persons subject to investigation to include persons
delivering direct payment services who are not health service bodies.

Subsection (3) expands the definition of independent providers in the 1993 Act to
include persons providing direct payment services who are not health service bodies.
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Subsection (4) expands the general remit of the Health Services Commissioner set out
in the 1993 Act to alow the Commissioner to investigate a complaint made about a
service or other action provided by a person providing direct payment services.

Subsection (5) amends the 1993 Act to alow the Commissioner to investigate matters
arising from commercial and contractual arrangements for the provision of direct
payment services.

Subsection (6) makes a consequential amendment in respect of independent providers
who are not persons providing direct payment services.

Subsection (7) defines direct payment services by reference to section 12A of the NHS
Act.

Section 13: Direct payments. minor and consequential amendments
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Section 13 introduces Schedul e 1, which containsminor and consequential amendments
relating to direct payments.

Schedule 1: Direct payments: minor and consequential amendments

Paragraph 1 amends the National Assistance Act 1948 to include accommodation in
respect of which adirect payment is made within the definition at section 24(6A) of the
1948 Act of NHS accommodation referred to at section 24(6).

Paragraph 2 amends the Health Services and Public Health Act 1968 to clarify that
pilots in section 63(2)(bb) are pilots set up under section 134(1) of the NHS Act or
section 92(1) of the NHS (Wales) Act.

Paragraph 3 has the effect that references to after-care services in the Mental Health
Act 1983 include services provided in respect of which adirect payment for socia care
or adirect payment for health care is made.

Paragraph 4 amends section 2(5) of the Disabled Persons (Services, Consultation and
Representation) Act 1986 with the effect that the authorised representative of adisabled
person may at any reasonable time visit him or her and interview him or her in private
in hospital accommodation that has been procured using a direct payment made under
new section 12A(1).

Paragraphs 5(1) and (2) amend section 45 of the 2003 Act. The amendments have the
effect that the obligations of a Welsh NHS body pursuant to Chapter 2 of the 2003 Act
apply where the Welsh body provides health care in respect of which an English NHS
body has made direct payments, until sections 45 and 46 of the 2003 Act are repealed
on the coming into force of paragraphs 37 and 38 of Schedule 5 to the 2008 Act.

Paragraphs 6 to 11 provide for anendments to the NHS Act.

Paragraph 7 has the effect that references to various pilot schemes elsewhere in the
NHS Act become references to pilot schemes established under section 134(2) of the
NHSAct, whichrelatesto pharmaceutical services, so asto distinguish them from direct
payment pilot schemes set up under new section 12C(1)(a) of the Act.

Paragraph 8 confinesthe definition of a* pilot scheme” set out at section 134(2) so that
it applies only to that Part 7 of the NHS Act, rather than the whole Act.

Paragraph 9 amendsthe order-making power of the Secretary of State at section 246(3)
with the effect that an order may vary the descriptions of exempt information at
Schedule 17 to the NHS Act to include descriptions in connection with services in
respect of which direct payments are made by a body, where an overview and scrutiny
committee exercisesfunctionsin relation to the body. Under the Local Government Act
1972 the public may be excluded from meetings of an overview and scrutiny committee
to prevent disclosure of exempt information during an item of business.
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Paragraph 10 amends provision for the procedure that appliesto a statutory instrument
under the NHS Act in section 272(6) so that an order mentioned in new section 12C(7)
under new section 12C(8) or 12C(10) issubject to approval by each House of Parliament
under the affirmative resolution procedure.

Paragraph 11 removes the entry for “pilot scheme” from the index of defined
expressions at section 276 of the NHS Act, in consequence of the changes made by
paragraphs 7 and 8.

Paragraphs 12 to 15 provide for amendments to the Safeguarding V ulnerable Groups
Act 2006.

The amendments made by paragraph 13 provide that the Secretary of State (or an
NHS body to whom the Secretary of State has delegated a function of making direct
payments) or a Primary Care Trust acting under regulations (in the case of section 117
after-care) is not a regulated activity provider by virtue of anything the Secretary of
State or it does in connection with the making of direct payments under new sections
12A to 12D.

The amendment made by paragraph 14(2) has the effect that making a direct payment
is controlled activity to the extent that it is not aregulated activity relating to children,
and by sub-paragraph (3) that health care, treatment or therapy which is provided to a
child out of direct paymentsis controlled activity.

The amendments made by paragraph (15) have the effect that aperson who has attained
the age of 18 and to whom, or on whose behalf, direct paymentsare madeisavulnerable
adult for the purposes of the Safeguarding V ulnerable Groups Act 2006.
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