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APPRENTICESHIPS, SKILLS,
CHILDREN AND LEARNING ACT 2009

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1. Apprenticeships, Study and Training

Chapter 1: Apprenticeships

Completing an apprenticeship

Section 1: Meaning of “completing an English apprenticeship”

40.

41.

42.

Section 1 sets out the circumstances in which a person completes an English
apprenticeship in relation to an apprenticeship framework (defined in section 12). The
requirement is that the person meets the standard English completion conditions or
the aternative English completion conditions. The standard completion conditions are
set out in subsection (3). They require the person concerned to have entered into an
apprenticeship agreement (see sections 32 to 36) which, at the date on which it was
entered into, related to arecognised English apprenticeship framework. The conditions
also require the person, while working under the agreement, to have completed a
course of training for the qualification identified by the framework in question as the
“competencies qualification”, and to have met al the other requirements specified in
the apprenticeship framework for the award of a certificate.

Subsection (4) modifies the effect of subsection (3) where a person has been party to a
succession of apprenticeship agreementsrel ating to the same framework whileworking
towards the competencies qualification specified, or has taken two or more courses of
training leading to the competencies qualification. The person can still be entitled to an
apprenticeship certificate in these circumstances.

Subsections (5) and (6) enable regulations to be made which cater for circumstances
where a person has not entered into an apprenticeship agreement but is working under
alternative working arrangements. The power to make regulations might be exercised,
for instance, give aself-employed person or someone working as an unwaged volunteer
an entitlement to an apprenticeship certificate, provided they had met all the other
requirements specified for the award of a certificate.

Section 2: Meaning of “completing a Welsh apprenticeship”

43.

Section 2 sets out the circumstances in which a person completes a Welsh
apprenticeship in relation to an apprenticeship framework (defined in section 12). The
requirement is that the person meets the standard Welsh completion conditions or
the alternative Welsh completion conditions. The standard completion conditions are
set out in subsection (3). They require the person concerned to have entered into an
apprenticeship agreement (see sections 32 to 36) which, at the date on which it was
entered into, related to a recognised Welsh apprenticeship framework. The conditions
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also require the person, while working under the agreement, to have completed a
course of training for the qualification identified by the framework in question as the
“competencies qualification”, and to have met all the other requirements specified in
the apprenticeship framework for the award of a certificate.

44, The effect of subsection (4) is as described in paragraph 41.

45, Subsections (5) and (6) enable the Welsh Ministers to make regulations to provide for
circumstances where a person has not entered into an apprenticeship agreement but is
working under alternative working arrangements. This power might be exercised also
in the instances described in paragraph 42.

Apprenticeship certificates: England

46. Sections 3 to 6 make provision about apprenticeship certificates, and specify when an
apprenticeship certificate must, or may, be issued to a person.

Section 3: Duty to issue: England

47. Subsection (1) places a duty on the “English certifying authority” to issue an
apprenticeship certificate to a person who appears to the certifying authority to have
completed an English apprenticeship in relation to the apprenticeship framework and
meets the other requirements within the section. (The “English certifying authority” is
defined in section 6 as being the Chief Executive of Skills Funding.)

Section 4: Power to issue: England

48. This section gives discretion to the English certifying authority to issue an
apprenticeship certificate to a person who appliesto it who is not within section 1. This
may apply to a person who is not within section 1 but who has successfully completed
all the requirements of an apprenticeship framework for England.

Section 5: I'ssue by the English certifying authority: supplementary

49, Subsection (1) makes provision for English certifying authority to charge a fee for
issuing an apprenticeship certificate where authorised to do so by the Secretary of State
in accordance with the regul ations. Subsection (2) allowsthe Secretary of Stateto make
regulations to enable the English certifying authority to supply duplicate certificates,
and subsection (3) specifies that these regulations may also include provision for the
English certifying authority to charge afee for that service.

Section 6: The English certifying authority

50. This section provides that the “English certifying authority” is the Chief Executive
of Skills Funding. The Government’s intention is that the Chief Executive of Skills
Funding will delegate this responsibility to the Chief Executive of the National
Apprenticeship Service (see Notes to section 82), who may sub-delegate it to sub-
contractors.

Section 7: Duty to issue: Wales, Section 8: Power to issue: Wales, Section 9: Issue
by the Welsh certifying authority: supplementary, Section 10: The Welsh certifying
authority

51. Sections 7 to 10 make provision about the issue of apprenticeship certificatesin Wales.
In particular, Section 10 provides that the certifying authority for apprenticeships in
Waleswill be persons designated for that purpose by the Welsh Ministers or the Welsh
Ministers themselves.
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Section 11: Contents of apprenticeship certificate

52.

This section applies to England and Wales. It sets out the required contents of an
apprenticeship certificate whether issued under sections 3, 4, 7 or 8.

Apprenticeship frameworks: England and Wales

53.

Sections 12 to 22 relate to apprenticeship frameworks. An apprenticeship framework
isahigh level curriculum for an apprenticeship in a specified career. The frameworks
typicaly include an integrated programme which contains a competence element;
a knowledge element; transferable or key skills; and employment rights and
responsibilities. The frameworks require a person to obtain a qualification such as an
NVQ at level 2, 3 or 4 in a particular subject to meet the competence and knowledge
elements, as well as key skills in literacy and numeracy. These sections set out the
procedures for the issue of apprenticeship frameworks, as developed by employers,
Standard Setting Bodies and Sector Skills Councils according to the specification
of apprenticeship standards in England and Wales. The separate provision for a
specification of apprenticeship standardsfor England in sections 23-27 and for Walesin
sections 28-31 enables variations between the specification of apprenticeship standards
for England and the specification of apprenticeship standards for Wales and the related
recognised frameworks.

Apprenticeship Frameworks. England

Section 13: English issuing authority

54.

This section enables the Secretary of State to designate a person to issue recognised
English apprenticeship frameworks relating to a particular sector. However, thiswould
still allow Sector Skills Councilsand other sector bodiesto issue frameworks over more
than one sector. A person designated under this section is referred to as “the English
issuing authority” . Subsection (2) providesthat thereisto be only one person authorised
to issue frameworks for a particular apprenticeship sector. The Government’ sintention
is that, in England, frameworks will be issued by Sector Skills Councils working in
partnership with Standard Setting Bodies. Subsection (3) requires a person authorised
to issue apprenticeship frameworks to comply with directions and guidance given by
the Secretary of Statein carrying out this function.

Section 14: Issue: England

55.

This section allows the English issuing authority to issue apprenticeship frameworks
only if the authority is satisfied that the framework meets the requirements of the
specification of apprenticeship standards for England. Recognised English frameworks
will remain current until withdrawn. Subsection (2) alows a recognised English
framework to bewithdrawn at any time by the Englishissuing authority or, if theissuing
authority has ceased to exist, by the Secretary of State.

Section 15: Recognised English frameworks: notification and publication

56.

This section requires the English issuing authority to publish recognised English
frameworks which it issues and to notify the Chief Executive of Skills Funding of
the issue of a framework and send him a copy of the framework. Subsection (3)
requires a person withdrawing a framework to publish notice of this and to advise
the Chief Executive of Skills Funding of the withdrawal. Subsection (4) permits the
English certifying authority to publish arecognised English framework or a notice of
withdrawal however it chooses; but the effect of section 13(3) is that in doing so the
English certifying authority would still be required to have regard to guidance from the
Secretary of State.
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Section 16: Submission of draft framework for issue: England

57.

This section sets out the procedure when individuals and organisations submit a draft
apprenticeship framework to the English issuing authority, and request that it be
published as a framework. If the authority decides not to issue the framework in the
form of adraft, it must give theindividual or organisation who has submitted the draft
reasons for its decision. The authority can require the individual or organisation to
provide information which it needs to assess the framework against the specification
of apprenticeship standards for England. In practice, this section will be relevant when
learning providers and employers submit new draft apprenticeship frameworks, for
occupations or sectors which do not have aframework in place.

Section 17: Transitional provision: England

58.

This section enablesthe Secretary of State to make an order providing that aframework
already existing as at the date when section 14 comes into force isto be treated asiif it
were aframework issued under section 14 (a“ deemed framework™). Thiswould enable
aperson to enter into an apprenticeship agreement relating to aframework of thistype.
The effect of subsection (4), though, isthat an order under this section will not be ableto
permit a person to enter into afirst apprenticeship agreement, in relation to an order of
thistype, after the date specified in that subsection, which isno later than the day after
theday that isthe school |eaving date for 2013. Thiswill provide areasonable period for
deemed frameworksto continue while arrangements are made to issue new frameworks
under the specification of apprenticeship standards for England. If new frameworks are
issued before that date that would repl ace deemed frameworks, the Government intends
to withdraw the deemed framework. Subsection (3) sets out provision which an order
under this section must include.

Apprenticeship frameworks: Wales

Section 18: Welsh issuing authority, Section 19: I ssue: Wales, Section 20:
Recognised Welsh frameworks: notification and publication, Section 21:
Submission of draft apprenticeship framework for issue: Wales, Section 22:
Transitional provision: Wales

59.

These sections relate to apprenticeship frameworks in Wales. In particular, section 18
provides Welsh Ministers with the power to designate a person to issue apprenticeship
frameworks in Wales, relating to a particular sector. The sections also make provision
about the publication of apprenticeship frameworksin Wales. Broadly speaking, these
provisions mirror those made by sections 13 to 17 in relation to England.

Specification of apprenticeship standards. England

60.

Sections 23 to 27 make provision about the preparation, modification and contents of
the specification of apprenticeship standards for England. Apprenticeship frameworks
must conform to the requirements of the specification of apprenticeship standards
for England if they are to be issued by the English issuing authority as “recognised
English frameworks’. The specification could contain, for example, requirements as
to competence and knowledge based elements, transferable skills such as key skillsin
literacy and numeracy or functional skillsin English and Maths, employment rightsand
responsibilities and clear progression routes. It must require each recognised English
framework to identify a qualification that is the “competencies qualification” for the
purposes of the framework.

Section 23: Duty to prepare and submit draft specification: England

61.

This section empowers the Secretary of State to direct the Chief Executive of Skills
Funding to produce a draft specification of apprenticeship standards for England and
to consult on the draft with those designated under section 13; with representatives
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of employers, FE ingtitutions and training providers; with other persons specified
in regulations; and with other persons the Chief Executive of Skills Funding thinks

appropriate.

Section 24: Order bringing specification into effect

62. This section empowers the Secretary of State to give effect by order, which is subject
to the negative resolution procedure, to the specification of apprenticeship standards
for England, provided the contents comply with section 27. Subsection (3) requires that
there may be only one specification of apprenticeship standardsfor England at any time.

Section 25: Modification: England

63. This section alows the Secretary of State to direct the Chief Executive of Skills
Funding to modify the specification of apprenticeship standards for England provided
the contents of the specification, as modified still complies with section 27.

Section 26: Replacement or modification: recognised English frameworks

64. If anew specification of apprenticeship standards for England is given effect to under
section 24, or if an existing specification is modified under section 25, frameworks
that have already been issued under section 14 may not comply with the requirements
of the new or modified specification. Subsection (1) provides that a recognised
English framework that fails to comply with a new or modified specification will not
automatically cease to be recognised. But subsection (2) provides that an order under
section 24, which would be subject to the negative resolution procedure, may provide
for such aframework to cease to have effect as a recognised English framework.

Section 27: Contents of specification of apprenticeship standards for England

65. This section sets out what must be included in the specification of apprenticeship
standards for England. Subsection (1) provides that the specification must specify
requirements in relation to the content of recognised English frameworks at level
2 (known as Apprenticeships); and level 3 (known as Advanced Apprenticeships);
and that it may specify requirements in relation to the content of recognised English
frameworks at other levels. For instance, the specification might make provision about
the content of recognised English frameworks for level 4 apprenticeships (known as
Higher Apprenticeships). The effect of subsection (2) is that the specification must
require English frameworks to specify requirements for the issue of apprenticeship
certificates, including that a certificate may be issued only if the person has received
both on-the-job and off-the-job training; that the qualification or qualifications taken
together demonstrate the relevant occupational competencies and relevant technical
knowledge; and levels of attainment required for the award of a certificate. It must also
require each framework to identify the competencies qualification in respect of that
framework.

Specification of apprenticeship standards: Wales

Section 28: Specification of apprenticeship standards for Wales, Section 29:
Modification: Wales, Section 30: Replacement or modification: recognised Welsh
frameworks, Section 31: Contents of specification of apprenticeship standards for
Wales

66. These sections make provision in respect of the specification of apprenticeships
standards for Wales, and are similar to sections 23 — 27 for England. The Welsh
Ministers are given the power to prepare and consult on a draft specification of
apprenticeship standards for Wales.
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Apprenticeship agreements. England and Wales

Section 32: Meaning of “apprenticeship agreement”

67. This section applies to both England and Wales. The apprenticeship agreement will
be a contract entered into between the employer and the apprentice. The Government
expects that it should set out both the on-the-job training and the learning away from
the workstation that will be delivered; make clear what job role an apprentice will be
qualified to hold upon completion; and stipulate the supervision that an apprentice will
receive throughout the period of the apprenticeship.

68. Subsection (2) sets out the conditions which must be satisfied by an apprenticeship
agreement. The agreement must be in a form to be prescribed by the Secretary of
State. Subsection (3) givesthe Secretary of State the power to specify provisionswhich
must and must not be included in an apprenticeship agreement. Subsection (4) enables
an apprentice to enter into successive apprenticeship agreements relating to the same
framework, even where that framework has ceased to be arecognised English or Welsh
framework.

Section 33: I neffective provisions

69. This section provides that if terms are included in an apprenticeship agreement which
conflict with provisions that the Secretary of State has required to be included in the
agreement, those terms have no effect.

Section 34: Variation

70. A variation to an agreement might be such that the agreement ceases to be an
apprenticeship agreement. Section 34 providesthat avariation of thistypewill not have
effect unless, before it is made, the employer gives the apprentice written notice that
it will have this effect.

Section 35: Status

71. This section providesthat an apprenti ceship agreement is not to be treated, for common
law or statutory purposes, as being a contract of apprenticeship (as recognised at
common law) but isinstead to be treated as being a contract of service.

Section 36: Crown servants and Parliamentary staff

72. This section makes particular provision for Crown servants, members of the armed
forces and Parliamentary staff. Subsection (5) empowers the Secretary of State to
modify the application of the Act, or of provisions amended or inserted by the Act,
in relation to Crown servants, members of the armed forces, and Parliamentary staff.
This power is needed to make the Act work properly in relation to these classes of
person, given their particular circumstances: for instance the fact that they may not have
contracts of employment.

Section 37: Duty to participate in education or training: apprenticeship agreements.

73. This section amends section 2 of the Education and Skills Act 2008. The effect is that
aperson may satisfy the participation duty imposed by section 2 (duty to participate in
education or training) by participating in training in accordance with an apprenticeship
agreement.
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General

Section 38: Apprenticeship sectors

74.

This section requires the Secretary of State to specify apprenticeship sectors. The
Government intends that these will be based upon the current sectoral coverage of
Sector Skills Councilswhich are employer-led, independent organi sations whose goals
areto reduce skills gaps and shortages, improve productivity and increase opportunities
to boost the skills and productivity of everyone in the sector’ s workforce.

Chapter 2: Study and Training

Section 40: Employer support for employee study and training

75.

76.

7.

78.

79.

80.

81.

This section inserts a new Part 6A (sections 63D to 63K) and two new sections (47F
and 104E) into the Employment Rights Act 1996.

New section 63D introduces a right for qualifying employees to make a statutory
application to their employer in relation to study or training — essentially a request to
their employer to allow them to undertake study or training, whether in the form of
“on the job” training provided by the employer, or separately. The applicationis called
a “section 63D application” in the legidation, but is likely to be known as a “time to
train” application or request in practice. Later provisions provide that the request has
to be considered by the employer and accepted unless one of the reasons for refusal
allowed by the legidation applies.

Under section 63D the request must meet certain conditionsin order to qualify for the
scheme. For example, it must be for study or training that is intended to improve an
employee's effectiveness at work and the performance of the employer’ s business.

The type of training which may be requested is further defined in new section 63E.
Subsections (1) and (2) of that section allow arequest to befor training of any sort. This
means that an employee may request study or training that is undertaken outside the
place of work with an external training provider or in-house training provided by the
employer. The study or training might also include unsupervised learning, for example
e-learning. Subsection (1) aso allows for more than one course of training or study to
be included in one request. For example a person may have identified that they have a
need for basic skillstraining in numeracy and, following the completion of that training,
would wish to undertake afull level 2 course related to their job. An employee would
be able to include both courses of training in their request.

Subsection (3) of section 63E provides that it is not essential that the training lead to
the award of aqualification of any sort. It will therefore be possible for an employeeto
reguest to undertake any study or training that they think will make them more effective
in their current or future role in the employer’ s business and improve their employer’s
business performance, for example training to become more effective in the use of
commercial software packages.

Section 63D defines which employees are eligible to make a request. The Secretary
of State may specify in regulations the period employees must have been employed
in order to qualify. The intention is that only employees who have been continuously
employed by their current employer for 26 weeks or more will be eligible. However,
the regulation making power will alow different employment durations to be set in the
future after a period of operation of the policy if required.

Subsection (7) of section 63D lists employees who are not igible to make a request
for study or training under these provisions. The effect of thisisto exclude employees
whoselearning needsare already catered for in other ways, for example empl oyeeswho:

e are of compulsory school age (subject to restrictions, it is possible for people of
compulsory school age to undertake employment) (paragraph (a)); or
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e areyoung people who aready have a statutory right to paid time off to undertake
study or training (paragraph (d)); or

* arel6or 17 year olds who are already under a duty to participate in education or
training as aresult of Part 1 of the Education and Skills Act 2008 (paragraph (b)).

Agency workers are also excluded. In addition, the Secretary of State has the power
to make regulations specifying other types of person to be excluded from the right.
These regulations are subject to the affirmative resolution procedure. This will allow
the Secretary of State flexibility to react to changes as needed and to exclude other
employees from being qualifying employees if appropriate.

Subsection (8) of section 63D provides that an employee and employer can make other
arrangements in relation to study or training if they so choose. Employees may choose
to ask for training in ways other than those specified in the new Part 6A and may choose
not to exercise their statutory right under this Part, for example if their employer is
already undertaking annual performance reviews which result in their training needs
being met.

To ensure the employee has considered and explained their study or training needs,
how the proposed study or training would impact on the business and what the benefits
to the employer are thought to be, section 63E(4) sets out precisely what an employee
must include in their request. They must give details of the subject matter of the study
or training, how long it would last, who would provide or supervise it and whether
it would lead to a qualification, and state how they think it would make them more
effective and improve the performance of the employer’ s business. Subsection (5) aso
includes a power for the Secretary of State to make regulations specifying the form of
the application.

New section 63F specifies that employers must deal with requests under section 63D
in line with regulations made by the Secretary of State. Subsection (1) of section 63F
means that an employer hasto deal with only one application from the employeein any
12 month period. However, in certain circumstances, an employer could be required to
disregard an earlier application which has been submitted. These circumstances would
be set out in regulations made under section 63F(3).

Subsection (4) of section 63F enables the Secretary of State to make regulations
specifying how employers should deal with an application. The Government intends
that regul ations made in exercise of this power will set out the procedure for employers
to follow. For example, they would include requirements concerning the holding of a
meeting to discuss the application; for the employer to give the employee notice of the
employer’s decision on the application; about the procedure for exercising the right
of appeal; for applications to be treated as withdrawn in certain circumstances; and in
relation to companions which the employee may bring to meetings. The intention is
to use the procedure set out in regulations made under the flexible working provisions
(Part 8A of the Employment Rights Act 1996) as a model.

An employer may refuse arequest for “timeto train” only where they think that certain
permissible businessreasons apply. Thesearelisted in subsection (7) of section 63F. An
employer could refuse arequest where they thought that the training would not improve
the employee’s effectiveness in the employer’s business or improve the performance
of the business; or that the study or training would impose a burden of additional costs
on the business; or that it would mean that the business could not service its customers
properly; that work could not be re-organised among existing staff; that there would
be a negative impact on the quality of the output of the business; that there would be
a negative impact on the performance of the business; that there would not be enough
work for the employee during the periods during which the employee proposes to work;
or that the business has planned structural changes. The Secretary of State has a power
to make regulations to add reasons to thislist.
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These notes refer to the Apprenticeships, Sills, Children and Learning
Act 2009 (c.22) which received Royal Assent on 12 November 2009

An employer could also refuse part of a request for one of the reasons above. This
could mean that an employee requesting to undertake two courses may have only one
approved.

Where an employer agreesto arequest for “timeto train” an employee will be required
under the new section 63H to inform their employer if they do not start the course or
cease to attend the course. They will also need to let them know if they change the type
of training they undertake from what they have agreed with the employer. Regulations
made under this section may specify how employees should inform their employer of
any changesin the training.

New section 631 makes provision for an employee to complain to an employment
tribunal in two specific circumstances:

 where the employer has failed to comply with the duties concerning the
consideration of arequest (including procedural requirements); and

» where the employer’s decision to refuse a request, or part of it, was based on
incorrect facts

A complaint to an employment tribunal must (unlessthetribunal exercisesitsdiscretion
to grant an extension) be made within three months of either an employer notifying an
employee following an appeal of the decision to refuse arequest, or (in certain kinds of
cases specified by the Secretary of State) from the point where the employer is alleged
to have failed to comply with aduty.

Subsection (4) of section 631 excludes employees from complaining to employment
tribunals under section 63l in relation to the right to be accompanied at meetings, if
provision about complaints in such circumstances has instead been made in regul ations
under section 63F.

New section 63J provides that an employment tribunal, where they find the applicant’s
complaint well-founded, must make a declaration to that effect and may require the
employer to reconsider the request for “time to train”. They may aso make an award
of compensation. The limit on the number of weeks' pay which atribunal may award
as compensation will be specified in regulations.

New section 63K providesthat regulations made under these new provisions may make
different provision for different cases.

New section 47F ensures that an employee has a right not to be subjected to any
detriment by their employer as aresult of making, or proposing to make, a request for
“timetotrain”, or submitting acomplaint to an employment tribunal under section 63,
or aleging circumstances that would justify such aclaim.

New section 104E ensures that an employee would be able to claim that they were
unfairly dismissed if the reason for their dismissal was that they made, or proposed
to make, a request for “time to train” or submitted a claim to an employment tribunal
under section 63I, or alleged circumstances that would justify such aclaim.

Schedule 1: Employee study and training: minor and consequential amendments

97.

Schedule 1 makes minor and consequential amendments to the Employment Rights
Act 1996, the Trade Union and Labour Relations (Consolidation) Act 1992 and
the Employment Tribunals Act 1996 which are consequent upon the new statutory
right for employees to request “time to train”. In particular, paragraph 12 will allow
the Advisory, Conciliation and Arbitration Service to prepare a scheme to provide
conciliation of disputesinvolving proceedings, or claimswhich could be the subject of
proceedings, before an employment tribunal under section 63lI.
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