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HEALTH AND SOCIAL CARE ACT 2012

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1 – The Health Service in England

Functions relating to fluoridation of water

Section 36 - Procedural requirements in connection with fluoridation of water
supplies

412. This section inserts new sections 88A to 88O into the Water Industry Act 1991 (the 1991
Act). These sections provide for a local authority or a group of local authorities, to make
a fluoridation proposal to the Secretary of State. They provide for consultation on the
proposal and set out the procedures and duties relevant to the taking of decisions. They
also cover the variation and termination of fluoridation schemes. Finally, they contain
a regulation making power in relation to the maintenance of a fluoridation scheme.

Section 88B of the 1991 Act  – requirement for fluoridation proposal: England

413. Section 88B allows for a fluoridation proposal to be made by one or more local
authorities in England. A fluoridation proposal is a proposal that the Secretary of State
enters into arrangements with one or more water undertakers to increase the fluoride
content of the water supplied by the undertaker or undertakers to a specific area.
Subsection (4) allows for local authorities to propose fluoridation for their own area, or
a larger area which includes some or all of their area.

Section 88C of the 1991 Act – Initial consultation etc. on fluoridation proposal

414. Section 88C applies if a fluoridation proposal is made. The proposer must consult with
the Secretary of State and the water undertaker as to whether the proposal would be
operable and efficient. The proposer must inform the Secretary of State of the opinion
of the water undertaker. Only if the Secretary of State is of the opinion that the proposals
are operable and efficient can the proposals proceed.

Section 88D of the 1991 Act – Additional requirements where other local
authorities affected

415. Once the Secretary of State has agreed that the proposal is operable and efficient and
the proposer wishes to take further steps in relation to the proposal, the proposer must
notify all other local authorities affected by the proposal and make arrangements for the
authorities to decide how to proceed. Subsection (4) requires the Secretary of State to
make regulations on the details of how these decisions should be reached by the local
authorities concerned. For example, the regulations might provide for voting and might
further provide that votes be weighted by the proportion of population in each local
authority that would be affected by the proposal.
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Section 88E of the 1991 Act - Decision on fluoridation proposal

416. Section 88E of the 1991 Act provides that where the proposer decides to proceed with
the proposal, it must comply with any requirements provided for in regulations as to
the steps to be taken for consultation and ascertaining opinion. The proposer must then
decide whether to proceed in the light of the views expressed. Subsection (6) empowers
the Secretary of State to make regulations specifying the factors which the proposer
must consider in deciding whether to proceed and the procedure to be followed in
reaching that decision.

Section 88F of the 1991 Act - Decision-making procedure: exercise of functions
by committee

417. Section 88F requires that, unless either the proposal affects only a single local authority
or it affects more than one authority, but the other authorities do not wish to participate
in the decision, the affected local authorities must exercise functions under section 88E
of the 1991 Act either through an existing joint committee, a new joint committee or a
joint sub-committee of health and wellbeing boards. Subsection (4) of section 88F of
the 1991 Act empowers the Secretary of State to make regulations on the composition
and procedures of these joint committees or joint sub-committees.

Section 88G of the 1991 Act– Secretary of State’s duty in relation to fluoridation
proposal

418. Section 88G of the 1991 Act places a duty on the Secretary of State to implement a
fluoridation proposal by entering into arrangements with a water undertaker.

419. The Act ensures that the Secretary of State has initially satisfied himself that a scheme
is operable and efficient (see section 88C of the 1991 Act). In addition, subsection (2)
of section 88G of the 1991 Act requires that the Secretary of State be satisfied that the
requirements imposed by sections 88B to 88F of the 1991 Act have been met. This does
not require the Secretary of State to consider the adequacy of any steps taken for the
purposes of complying with any requirement to consult or to ascertain opinion.

Section 88H of the 1991 Act – Payments by local authorities towards fluoridation
costs

420. Section 88H of the 1991 Act provides a mechanism under which local authorities can
be made to bear the full cost of fluoridation. Under section 88H(2) of the 1991 Act,
the Secretary of State can require the local authorities affected by arrangements made
by the Secretary of State for the fluoridation of water with a water undertaker to meet
the Secretary of State’s costs incurred under the terms of the arrangement. Subsection
(4) of section 88H provides for the Secretary of State to determine what amounts are
payable by each authority in the absence of an agreement between the local authorities
(or by a joint committee of the local authorities or joint sub-committee of health and
wellbeing boards), with a power to appoint an independent person to arbitrate if he
wishes. Subsections (5) and (6) provide for requests for variations in the amounts
agreed, once a fluoridation scheme is set up, to be treated in the same way.

Sections 88I to 88N of the 1991 Act -Variation and/or termination

421. Sections 88J to 88N of the 1991 Act relate to the variation or termination of
arrangements for the fluoridation of water. They largely replicate the provisions
concerning new fluoridation proposals in sections 88B to 88G of the 1991 Act.

422. The Secretary of State is able to vary or terminate arrangements without a proposal
from a local authority, in certain limited cases. Section 88I(4) provides for regulations
to be made prescribing the cases where the Secretary of State can vary or terminate
arrangements without a local authority making a proposal.
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Section 88O of the 1991 Act – Variation and termination

423. Subsection 88O of the 1991 Act contains a regulation-making power in relation
to consultation or ascertaining opinion on the maintenance of existing fluoridation
arrangements. The power also covers the procedures to be followed in relation to a
proposal to maintain arrangements. The regulations must make provision requiring the
Secretary of State to give notice to the water undertaker under section 87C(7) of the
1991 Act if the local authorities do not want to maintain fluoridation arrangements and
the Secretary of State is satisfied that any requirements imposed by regulations have
been met.
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