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Court of Session Act 1825
1825 CHAPTER 120 6 Geo 4

40 Interlocutor of Court of Session on proof taken in inferior courts, to be final as
to findings of fact. Power to advocate against orders for proof in inferior courts.

When in causes commenced in any of the courts of the sheriffs, or of the magistrates
of burghs, or other inferior courts, matter of fact shall be disputed and a proof
shall be allowed and taken according to the present practice, the Court of Session
shall, in reviewing the judgment proceeding on such proof, distinctly specify in their
interlocutor the several facts material to the case which they find to be established by
the proof, and express how far their judgment proceeds on the matter of fact so found,
or on matter of law, and the several points of law which they mean to decide; and
the judgment on the cause thus pronounced shall be subject to appeal to the House of
Lords, in so far only as the same depends on or is affected by matter of law, but shall,
in so far as relates to the facts, be held to have the force and effect of a special verdict
of a jury, finally and conclusively fixing the several facts specified in the interlocutor:
Provided however, that except in consistorial causes, the Court of Session shall, in
reviewing the sentences of inferior judges, have power to send to the jury court such
issue or issues, to be tried by jury, as to them shall seem necessary for ascertaining facts
which may not have been proved to their satisfaction by the evidence already taken,
or which may have been omitted in the cause, the verdict to be returned to the Court of
Session, to assist that court in the determination of the cause; and the said court shall
also have power to remit the whole cause for trial to the jury court; and in neither of
these cases shall it be necessary to have the consent of the parties to the cancelling
of the depositions already taken in the cause before proceeding to jury trial, but the
Court of Session shall have power to give such directions with regard to the proof
already taken, or with regard to any part or parts thereof, as to them shall seem just; to
which effect the provision in the M1foresaid Jury Trials (Scotland) Act 1819 in so far as
the consent of the parties to the cancelling of the depositions already taken is thereby
required, shall be and the same is hereby repealed; and further, the Court of Session
shall have power to remit the cause with instructions to the inferior court, if that course
shall appear to them the most just and expedient in the circumstances of the case; but
it is hereby expressly provided and declared, that in all cases originating in the inferior
courts in which the claim is in amount above forty pounds, as soon as an order or
interlocutor allowing a proof has been pronounced in the inferior courts (unless it be
an interlocutor allowing a proof to lie in retentis, or granting diligence for the recovery
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and production of papers), it shall be competent to either of the parties, or who may
conceive that the cause ought to be tried by jury, to remove the process into the Court
of Session, by bill of advocation, which shall be passed at once without discussion
and without caution; and in case no such bill of advocation shall be presented, and the
parties shall proceed to proof under the interlocutor of the inferior court, they shall be
held to have waived their right of appeal to the House of Lords against any judgment
which may thereafter be pronounced by the Court of Session, in so far as by such
judgment the several facts established by the proof shall be found or declared.

Modifications etc. (not altering text)
C1 Functions of burgh magistrates now exercisable by justice of the peace: District Courts (Scotland) Act

1975 (c. 20), s. 1(2)
C2 s. 40 repealed, so far as relating to appeal for jury trial from sheriff court to Court of Session, by

Sheriff Courts (Scotland) Act 1907 (c. 51), Sch. 2
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M1 1819 c. 35
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