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Entail Sites Act 1840
1840 CHAPTER 48 3 and 4 Vict

An Act to enable proprietors of entailed estates in Scotland to feu or lease on long leases
portions of the same for the building of churches and schools, and for dwelling houses
and gardens for the ministers and masters thereof. [4th August 1840]

Whereas it would be for the advancement of religion and education in Scotland if the proprietors
of entailed estates in that country were enabled to grant in feu, or lease on long leases, portions
of such estates, for the purpose of building thereon places of christian worship and schools and
dwelling houses for the ministers and masters thereof, with suitable gardens to such houses:

Modifications etc. (not altering text)
C1 Act repealed (S.) (prosp.) by 2000 asp 5, ss. 76(2), 77(2)(a)(d), Sch. 13 Pt. 1 (with ss. 58, 62, 75)
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Act 1893 (c. 14), s. 3

[1.] Heirs of entail may grant leases of portions of the estates for sites of churches,
&c. Scots Act 1685 c. 26.

It shall be lawful to heirs of entail for the time being in possession of entailed estates in
Scotland, and having made up a feudal title thereto, if of lawful age, or if in pupillarity
or minority, or under mental or other legal disability, then to the tutors or curators
or other legal guardians of such heir, notwithstanding any prohibitory, irritant, and
resolutive clauses contained in any entail already made and established, or which
may hereafter be made and established, pursuant to the directions contained in the
M1 Entail Act 1685 to grant or dispose in feu, or to let or lease for any period of
endurance, for such yearly feu duty or rent as may be agreed upon, though inadequate
and below the just avail or value, portions of such estates respectively, not exceeding
the extent herein-after mentioned, as the sites of places of public christian worship, and
schools, and for burying grounds and playgrounds for such places of public worship
and schools respectively, and also for dwelling houses and gardens for the ministers
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and schoolmasters thereof respectively; and the feu charters or dispositions or leases so
to be granted shall be good, valid, and effectual to the grantee or lessee under the same
against any subsequent heir of entail, and the granting of the same shall not infer any
forfeiture, irritancy, or claim of reparation against the heir granting such feu or lease:
Provided always, that the sheriff to whom application shall be made in manner after
directed shall be satisfied of the propriety of the measure in the whole circumstances;
and that no grassum, fine, or other consideration shall be given or paid therefor to or
for the exclusive benefit or advantage of the heir of entail in possession granting such
feu or lease, or of the heir of entail consenting thereto as herein-after provided; and
provided also, that the extent of ground feued or leased shall not exceed one fourth
of an acre for any one place of worship, nor one acre for any one burying ground
attached thereto, nor one eighth of an acre for any one dwelling house for a minister
or schoolmaster, nor one acre for any schoolhouse and playground attached thereto,
nor half an acre for the garden attached to such dwelling houses respectively.

Marginal Citations
M1 Scots Act 1865 c.86

2 Rights of heir of entail in possession not to be prejudiced.

Provided always, that nothing herein contained shall prevent or be construed to prevent
any heir of entail in possession from exercising any power of granting feus and leases
which may be contained in the entail under which he possesses more extensive than
the power of granting feus or leases hereby conferred, and without any application to
the sheriff hereby directed.

3 No lease to be granted without permission of sheriff, who may refuse if he deems
it injurious to succeeding heirs.

Previous to the granting any such feu or lease, the heir of entail intending to grant the
same shall present a petition to the sheriff of the county within which the entailed land
to be feued or leased lies, setting forth the particular description and extent of land
proposed to feued or leased, the purpose to which the same is to be applied, and the
parties in whom it is to be vested in trust for such purposes, and praying the sheriff to
interpose his authority thereto; and such sheriff shall thereupon, unless the consent in
writing of the heir of entail of lawful age next in order of succession to such entailed
estate shall be produced with the petition, order intimation of such petition to be made
to the said heir of entail next in order of succession within the United Kingdom, or if
out of the United Kingdom then to the factor or agent of such next heir if of lawful
age, and if in pupillarity or minority, or under mental or other legal disability, then
to the tutors or curators or other legal guardians of such heir, and shall, unless such
consent shall be produced, also order notice of such petition, in such terms as he shall
direct, to be published in the Edinburgh Gazette, and in some one newspaper, to be
fixed on by him, three times at intervals of fourteen days; and upon production to
the sheriff of such intimation and publication, if there be any such heir in existence
and known, or otherwise of such publication, with a declaration by the petitioner, to
which he may be required to make oath, that no such heir is in existence or known,
he shall resume the consideration of the petition, and shall institute such inquiry into
the circumstances of the case as he shall think necessary; and after hearing the heir
of entail to whom notice shall be so given, if he shall appear to oppose the granting
the prayer of the said petition, the sheriff shall, whether appearance be made or not,
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if satisfied of the propriety of the measure, pronounce a deliverance interponing his
authority thereto as craved, or under such limitation or qualification as he may judge
necessary or proper, or he may refuse the prayer of the petition if he should deem the
granting the feu or lease injurious, otherwise than as regards the feu duty or rent as
aforesaid, to the interest of the succeeding heirs of entail.

4 Heir of entail not liable to forfeiture or loss of right by granting lease.

The authority of the sheriff being interponed as aforesaid, it shall be lawful to the
heir of entail so applying to execute a feu charter or lease, as the case may be, in
conformity with the said petition and deliverance thereon, in favour of the presbytery
of the bounds, or the trustees or managers or directors of the place of christian worship
or school respectively, and their successors in office, or such other body as may be
selected and agreed upon, in trust for the purposes set forth in such petition; and such
heir shall not, by the execution of such feu charter or long lease, incur any forfeiture,
irritancy, or loss of right, any thing in the deed of entail under which he holds the
entailed estate to the contrary notwithstanding.

5 Feu charter, when recorded, to vest lands in grantees and their successors,
without transfer, during the term of lease.

The recording of such feu charter in the general register of sasines (and the keepers
thereof are hereby authorised and required to register the same) shall, without any
infeftment thereupon, validly and effectually vest and seise the grantees in such charter
in the land thereby conveyed; and such feu charters and leases shall be effectual to the
successors in office of the persons in whose favour the same shall have been granted
for the trust purposes for which they were granted, without any transference or renewal
of the investiture, in all time thereafter, as regards such feu charters, and during the
whole duration of such leases.

6 Trustees not to dispone, &c. land, or assign leases.

It shall not be competent or lawful to the parties in whose favour such feu charters
or leases shall have been granted in trust as aforesaid, or their successors in office, to
dispone, let, sub-feu or sub-let the lands so held by them, nor to assign such leases,
nor to borrow money on the security of the same, nor to burden the lands held by
them in any way with debts or obligations of any description; and all dispositions,
sub-feus, heritable bonds or dispositions in security, leases and sub-leases of the lands
so feued or leased, or assignations of such leases, and all adjudications of such lands
in implement or for any such debt or obligation, shall be null and void to all intents
and purposes.

7 Land, or buildings thereon, not to be used for any other purpose than that for
which they were granted.

It shall not be lawful to the parties in whose favour such feu charter or lease shall have
been granted, or their successors, to divert the land so feued or leased, or the buildings
erected thereon, to any other purpose than the purpose for which the same shall have
been feued or leased; and if such land or buildings shall at any time be so diverted, or
shall be, for the period of five years, left unemployed for the purposes for which the
same were feued or leased, it shall be competent for the heir of entail in possession
for the time being to apply by petition to the sheriff of the county in which the land or
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buildings lie, setting forth the diversion or abandonment, and praying to have the feu
charter or other right or lease declared to be forfeited, and the land therein contained,
with the buildings erected thereon, to belong to the heirs of entail of the estate in
relation to which such feu charter or lease was granted, in all time thereafter, free from
and unaffected by such feu charter or lease, and to be again subject to the destination
and fetters of the entail of such estate; and the said sheriff, after ordering intimation of
such petition to the parties at the time in right of such feu charter or lease, if known,
and also public notice to be affixed on the door of the parish church of the parish
within which the land feued or leased is quoad sacra situated, for three successive
Sundays, shall, on evidence of such intimation and publication being produced to him,
resume consideration of the petition, and shall inquire into the alleged diversion or
abandonment, and shall hear the parties in the right of the feu charter or lease, or
any of the inhabitants of the parish for whose behoof the land is held, and receive
any competent evidence that shall be offered by any of the parties interested; and if
he shall find the allegation of diversion or abandonment proved, he shall pronounce
a deliverance to that effect, and shall declare the feu charter or lease forfeited, and
the portions of ground therein contained to belong to the heirs of entail aforesaid, in
all time thereafter, free from and unaffected by such feu charter or lease, and subject
to the destination and fetters of the entail of the estate in relation to which such feu
charter or lease was granted; and such decree of declarator shall be recorded in the
general register of sasines, and the land and subjects to which the same relates shall
be thereafter possessed by such heirs of entail accordingly, and as if such feu charter
or lease had never been granted.
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