THE SOCIAL SECURITY (RECOVERY OF BENEFITS) REGULATIONS 1997 Sl 1997/2205
Regs. 1-2

1997 No. 2205
SOCIAL SECURITY

The Social Security (Recovery of Benefits)
Regulations 1997

Made - - - - 10th September 1997
Laid before Parliament 15th September 1997
Coming into force 6th October 1997

The Secretary of State for Social Security, in exercise of the powers conferred by
section 189(4), (5) and (6) of the Social Security Administration Act 1992(a) and
sections 4(9), 14(2), (3) and (4), 16(1) and (2), 18, 19, 21(3), 23(1), (2), (5) and (7), 29
and 32 of, and paragraphs 4 and 8 of Schedule 1 to, the Social Security (Recovery of
Benefits) Act 1997(b), and of all other powers enabling her in that behalf, hereby
makes the following Regulations:

Citation, commencement and inter pretation

1.—(1) TheseRegulations may be cited asthe Social Security (Recovery of Bengfits)
Regulations 1997 and shall come into force on 6th October 1997.

(2) In these Regulations—
“the 1992 Act” means the Social Security Administration Act 1992;
“the 1997 Act” means the Social Security (Recovery of Benefits) Act 1997,
“commencement day” means the day these Regulations come into force;
“compensator’ means a person making a compensation payment;
“Compensation Recovery Unit” means the Compensation Recovery Unit of the
Department of Social Security at »Durham House, Washington, Tyne and Wear, 'Words substituted in
NE38 7SF«. reg. 1(2) by reg. 2 of
S.l. 2000/3030 as from
(3) A referenceinthese Regulationsto anumbered section or Scheduleisareference, 4.12.00.
unless the context otherwise requires, to that section of or Schedule to the 1997 Act.

Exempted trustsand payments

2.—(1) The following trusts are prescribed for the purposes of paragraph 4 of
Schedule 1:

(@) the Macfarlane Trust established on 10th March 1988 partly out of funds
provided by the Secretary of State to the Haemophilia Society for the relief
of poverty or distress among those suffering from haemophilia;

(b) the Macfarlane (Special Payments) Trust established on 29th January 1990
partly out of funds provided by the Secretary of State, for the benefit of
certain persons suffering from haemophilia;

(c) the Macfarlane (Special Payments) (No. 2) Trust established on 3rd May
1991 partly out of funds provided by the Secretary of State for the benefit of
certain persons suffering from haemophilia and other beneficiaries;

(d) the Eileen Trust established on 29th March 1993 out of funds provided by
the Secretary of State for the benefit of persons eligible for payment in
accordance with its provisions;

»%(e) atrust established out of funds provided by the Secretary of Statein respect 2Sub-paras. (e) & (f)
of personswho suffered, or who are suffering, from variant Creutzfeldt-Jakob  added to reg. 2(1) by
disease for the benefit of personseligiblefor interim paymentsin accordance reg. 4 of S.I. 2001/1118
with its provisions; as from 12.4.01.

(f) atrust established out of funds provided by the Secretary of State in respect
of personswho suffered, or who are suffering, from variant Creutzfel d-Jakob

(a) 1992 c. 5; section 189(4), (5) and (6) is applied by section 30(4) of the Social Security
(Recovery of Benefits) Act 1997.
(b) 1997 c. 27. Section 29 is cited for the definitions of “prescribed” and “regulations”.
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»*(9)

(h)

disease for the benefit of persons eligible for payments, other than interim
payments, in accordance with its provisions. <

the UK Asbestos Trust established on 10th October 2006, for the benefit of
certain persons suffering from asbestos-rel ated diseases.

the EL Scheme Trust established on 23rd November 2006, for the benefit of
certain persons suffering from asbestos-rel ated diseases. <

(2) The following payments are prescribed for the purposes of paragraph 8 of
Schedule 1:

@)

(b)
(©
(d)

(€

()

(9)
(h)

0]

»>2(j)

»3(k)

(1)

any payment to the extent that it is made—
(i) in consequence of an action under the Fatal AccidentsAct 1976(a); or

(i) in circumstances where, had an action been brought, it would have
been brought under that Act;

any payment to the extent that it is made in respect of aliability arising by
virtue of section 1 of the Damages (Scotland) Act 1976(b);

any payment made under the Vaccine Damage Payments Act 1979(c) to or in
respect of the injured person;

any award of compensation made to or in respect of theinjured person under
the Criminal Injuries Compensation Act 1995(d) or by the Criminal Injuries
Compensation Board under the Criminal I njuries Compensation Scheme 1990
or any earlier scheme;

any compensation payment made by British Coal in accordance with the
NCB Pneumoconiosis Compensation Scheme set out in the Schedule to an
agreement made on the 13th September 1974 between the National Coal
Board, the National Union of Mine Workers, the National Association of
Colliery Overmen Deputies and Shot-firers and the British Association of
Colliery Management;

any payment made to the injured person in respect of sensorineural hearing
loss where the loss is less than 50 dB in one or both ears;

any contractual amount paid to an employee by an employer of hisin respect
of a period of incapacity for work;

any payment made under the National Health Service (Injury Benefits)
Regulations 1995(e) or the National Health Service (Scotland) (Injury
Benefits) Regulations 1974(f);

any payment made by or on behalf of the Secretary of State for the benefit
of persons eligible for payment in accordance with the provisions of a
scheme established by him on 24th April 1992 or, in Scotland, on »210th
April 1992; 4

any payment made from the Skipton Fund, the ex-gratia payment scheme
administered by the Skipton Fund Limited, incorporated on 25th March
2004, for the benefit of certain persons suffering from hepatitis (and other
persons eligible for payment in accordance with the scheme’s provisions.«

any payment made from the London Bombings Relief Charitable Fund, the
company limited b)gguarantee (number 5505072) and registered charity of
that name established on 11th July 2005 for the purpose of (amongst other
things) relieving sickness, disability or financial need of victims (including
families or dependants of victims) of theterrorist attacks carried out in London
on 7th July 2005.«

any payment made by MFET Limited, a company limited by guarantee
(number 7121661) of that name, established for the purpose in particular of
making payments in accordance with arrangements made with the Secretary
of State to persons who have acquired HIV as a result of treatment by the
NHS with blood or blood products. <«

Information to be provided by the compensator

3. Thefollowing information is prescribed for the purposes of section 23(1):

@)

the full name and address of the injured person;

(a) 1976 c. 30.

(b) 1976 c. 13.

(c) 1979 c. 17.

(d) 1995 c. 53.

(e) S.I. 1995/866.
(f) S.1. 1974/1838.

Supplement No. 96 [ Sept 2011]

The Law Relating to Social Security



THE SOCIAL SECURITY (RECOVERY OF BENEFITS) REGULATIONS 1997

(b) where known, the date of birth or national insurance number of that person,
or both if both are known;

(c) where the liability arises, or is alleged to arise, in respect of an accident or
injury, the date of the accident or injury;

(d) the nature of the accident, injury or disease; and

(e) whereknown, and where the relevant period(a) may include a period prior to
6th April 1994, whether, at the time of the accident or injury or diagnosis of
the disease, the person was employed under a contract of service, and, if he
was, the name and address of his employer at that time and the person’s
payroll number.

Information to be provided by theinjured person

4. The following information is prescribed for the purposes of section 23(2):

(@) whether the accident, injury or disease resulted from any action taken by
another person,or from any failure of another person to act, and, if so, the full
name and address of that other person;

(b) whether the injured person has claimed or may claim acompensation payment,
and, if so, the full name and address of the person against whom the claim
was or may be made;

(c) thgd amount of any compensation payment and the date on which it was
made;

(d) the listed benefits claimed, and for each benefit the date from which it was
first claimed and the amount received in the period beginning with that date
and ending with the date the information is sent;

(e) inthe case of aperson who hasreceived statutory sick pay during the relevant
period and prior to 6th April 1994, the name and address of any employer
who made those payments to him during the relevant period and the dates
the employment with that employer began and ended; and

(f) any changesin the medical diagnosis relating to the condition arising from
the accident, injury or disease.

Information to be provided by theemployer

5. Thefollowing information is prescribed for the purposes of section 23(5):

(@) the amount of any statutory sick pay the employer has paid to the injured
person since the first day of the relevant period and before 6th April 1994;

(b) the datetheliability to pay such statutory sick pay first arose and the rate at
which it was payable;

(c) the date on which such liability terminated; and

(d) thecauses of incapacity for work during any period of entitlement to statutory
sick pay during the relevant period and prior to 6th April 1994.

Provision of information

6. A person required to giveinformation to the Secretary of State under regulations
3 to Safshall do so by sending it to the Compensation Recovery Unit not later than 14
ays after—

(a) where he is a person to whom regulation 3 applies, the date on which he
receives a claim for compensation from the injured person in respect of the
accident, injury or disease;

(b) whereheisapersontowhom regulation 4 or 5 applies, the date on which the
Secretary of State requests the information from him.

Application for a certificate of recover able benefits
7.—(1) Thefollowing particulars are prescribed for the purposes of section 21(3)(a)
(particulars to be included in an application for a certificate of recoverable benefits):
(a) the full name and address of the injured person;

(b) the date of birth and, where known, the national insurance number of that
person;

(c) where the liability arises or is alleged to arise in respect of an accident or
injury, the date of the accident or injury;

(d) the nature of the accident, injury or disease;

(a) The term “the relevant period” is defined in section 3 of the 1997 Act.
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(e) where the person liable, or alleged to be liable, in respect of the accident,
injury or disease, is the employer of the injured person, or has been such an
employer, the information prescribed by regulation 5.

(2) An application for a certificate of recoverable benefits is to be treated for the
purposes of the 1997 Act as received by the Secretary of State on the day on which it
Is received by the Compensation Recovery Unit, or if the application is received after
normal business hours, or on aday which isnot anormal business day at that office, on
the next such day.

Paymentsinto court

8—(1) Subject to the provisions of thisregulation, where a party to an action makes a
payment into court which, had it been paid directly to another party to the action (“the
relevant party”), would have constituted a compensation payment—

(@) the making of that payment shall be treated for the purposes of the 1997 Act
as the making of a compensation payment;

(b) a c(ljjrrent certificate of recoverable benefits shall be lodged with the payment;
an

(c) where the payment is calculated under section 8, the compensator must give
the relevant party the information specified in section 9(1), instead of the
person to whom the payment is made.

(2) The liability under section 6(1) to pay an amount equal to the total amount of
the recoverable benefits shall not arise until the person making the payment into court
has been notified that the whole or any part of the payment into court has been paid
out of court to or for the relevant party.

(3) Where a payment into court in satisfaction of his claim is accepted by the
relevant party in the initial period, then as respects the compensator in question, the
relevant period shall be taken to have ended, if it has not done so already, on the day
on which the payment into court (or if there were two or more such payments, the last
of them) was made.

(4) Where, after the expiry of theinitial period, the payment into court is accepted
in satisfaction of the relevant party’s claim by consent between the parties, the relevant
period shall end, if it has not done so already, on the date on which application to the
court for the payment is made.

(5? Where, after the eXﬁi ry of the initial period, payment out of court is made
wholly or partly to or for the relevant party in accordance with an order of the court
and in satisfaction of his claim, the relevant period shall end, if it has not done so
already, on the date of that order.

(6) In paragraphs (3), (4) and (5), “theinitial period” means the period of 21 days
after the receipt by the relevant party to the action of notice of the payment into court
having been made.

(7) Where apayment into court is paid out wholly to or for the party who made the
payment (otherwise than to or for the relevant party to the action) the making of the
payment into court shall cease to be regarded as the making of acompensation payment.

(8) A current certificate of recoverable benefits in paragraph (1) means one that is
in force as described in section 4(4).

Reduction of compensation: complex cases

9.—(1) This regulation applies where—
(@) acompensation payment in the form of alump sum (an “earlier payment”)
has been made to or in respect of the injured person; and

(b) subsequently another such payment (a “later payment”) is made to or in
resgect of the same injured person in consequence of the same accident, injury
or disease.

(2) In determining the liability under section 6(1) arising in connection with the
making of thelater payment, the amount referred to in that subsection shall be reduced
by any amount paid in satisfaction of that liability as it arose in connection with the
earlier payment.

(3) Where—

(@) apayment made in satisfaction of the liability under section 6(1) arising in
connection with an earlier payment is not reflected in the certificate of
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recoverable benefits in force at the time of alater payment; and

(b) in consequence, the aggregate of payments made in satisfaction of the
liability exceeds what it would have been had that payment been so reflected,

the Secretary of State shall pay the compensator who made the later payment an
amount equal to the excess.

(4) Where—
(@) acompensator receives a payment under paragraph (3), and

(b) the amount of the compensation payment made by him was cal culated under
section 8,

then the compensation payment shall be recalculated under section 8, and the
compensator shall pay the amount of the increase (if any) to the person to whom the
compensation payment was made.

(5) Where both the earlier payment and the later payment are made by the same
compensator, he may—
(@) aggregate the gross amounts of the payments made by him;

(b) calculate what would have been the reduction made under section 8(3) if
that aggregate amount had been paid at the date of the last payment on the
basis that—

(i) so much of the aggregate amount as is attributable to a head of
compensationlisted in column (1) of Schedule 2 shall be taken to be
the part of the gross amount which is attributable to that head, and

(ii) the amount of any recoverable benefits shown against any head in
column (2) of that Schedule shall be taken to be the amount determined
in accordance with the most recent certificate of recoverable benefits;

(c) deduct from that reduction cal culated under sub-paragraph (b) the amount of
the reduction under section 8(3) from any earlier payment; and

(d) deduct from the latest gross payment the net reduction cal culated under sub-
paragraph (c) (and accordingly the latest payment may be nil).

(6) Where the Secretary of State is making a refund under paragraph (3), he shall
send to the compensator (with the refund) and to the person to whom the compensation
payment was made a statement showing—

(@) the total amount that has already been paid by that compensator to the
Secretary of State;

(b) the amount that ought to have been paid by that compensator; and
(c) the amount to be repaid to that compensator by the Secretary of State.
(7) Where the reduction of a compensation payment is recalculated by virtue of

paragraph (4) or (5) the compensator shall give notice of the calculation to the injured
person.

Structured settlements

10.—(1) Thisregulation applies where—
(@ in final settlement of an injured person’s claim, an agreement is entered
into—
(i) for the making of periodical payments (whether of anincome or capital
nature); or
(ii) for the making of such payments and lump sum payments; and

(b) apart from the provisions of this regulation, those payments would fall to be
treated for the purposes of the 1997 Act as compensation payments.

(2) Where this regulation applies, the provisions of the 1997 Act and these
Regulations shall be modified in the following way—

(@) the compensator in question shall be taken to have made on that day asingle
compensation payment;

(b) therelevant period in the case of the compensator in question shall be taken
to end (if it has not done so already) on the day of settlement;
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Regs. 10-11 (c) payments under the agreement referred to in paragraph (1)(a) shall be taken

not to be compensation payments,
(d) paragraphs (5) and (7) of regulation 11 shall not apply.

(3) Where any further payment falls to be made to or in respect of the injured person
otherwise than under the agreement in question, paragraph (2) shall be disregarded for the
purpose of determining the end of the relevant period in relation to that further payment.

(4) Inany case where—

() the person making the periodical payments (“the secondary party”) does so
in pursuanceof arrangements entered into with another (“the primary party”)
(asinacasewherethe primary party purchases an annuity for the injured
person from the secondary party), and

(b) apart from those arrangements, the primary party would have been regarded
as the compensator,

then for the purposes of the 1997 Act, the primary party shall be regarded as the
compensator and the secondary party shall not be so regarded.
(5) In thisregulation “the day of settlement” means—

(a) if the agreement referred to in paragraph (1)(a) is approved by a court, the
day on which that approval is given; and

(b) inany other case, the day on which the agreement is entered into.

Adjustments

11.—-(1) Where the conditions specified in subsection (1) and paragraphs (a) and (b)
of subsection (2) of section 14 are satisfied, the Secretary of State shall pay the
difference between the amount that has been paid and the amount that ought to have
been paid to the compensator.

(2) Where the conditions specified in subsection (1) and paragraphs (a) and (b) of
subsection (3) of section 14 are satisfied, the compensator shall pay the difference

between the total amounts paid and the amount that ought to have been paid to the
Secretary of State.

(3) Where the Secretary of State is making a refund under paragraph (1), or
demanding payment of a further amount under paragraph (2), he shall send to the
compensator (with the refund or demand) and to the person to whom the compensation
payment was made a statement showing—

() thetotal amount that has already been paid to the Secretary of State;
(b) the amount that ought to have been paid; and
(c) thedifference, and whether arepayment by the Secretary of State or afurther
payment to him is required.
(4) This paragraph applies where—
(@) the amount of the compensation payment made by the compensator was
calculated under section 8; and

(b) the Secretary of State has made a payment under paragraph (1).

(5) Where paragraph (4) applies, the amount of the compensation payment shall be
recalculated under section 8 to take account of the fresh certificate of recoverable
benefits and the compensator shall pay the amount of the increase (if any) to the
person to whom the compensation payment was made.

(6) This paragraph applies where—

(@) the amount of the compensation payment made by the compensator was
calculated under section 8;

(b) the compensator has made a payment under paragraph (2); and

(c) thefresh certificate of recoverable benefitsissued after the review or appeal
was required as a result of the injured person or other person to whom the
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compensation payment was made supplying to the compensator information
knowing it to be incorrect or insufficient with the intent of enhancing the
compensation payment calculated under section 8, and the compensator
supplying that information to the Secretary of State without knowing it to be
incorrect or insufficient.

(7) Where paragraph (6) applies, the compensator may recalculate the compensation
payment under section 8 to take account of the fresh certificate of recoverable benefitsand
may require the repayment to him by the person to whom he made the compensation
payalmenlt Oe];d the difference (if any) between the payment made and the payment as so
recal culated.

Transitional provisions

12.—(1) Inrelation to a compensation payment to which by virtue of section 2 the
1997 Act applies and subject to paragraph (2), a certificate of total benefit issued
under Part 1V of the 1992 Act shall be treated on or after the commencement date as a
certificate of recoverable benefits issued under the 1997 Act and the amount of total
benefit treated as that of recoverable benefits.

(2) Paragraph (1) shall not apply to a certificate of total benefit which specifies an
amount in respect of disability living allowance without specifying whether that
amount was, or is likely to be, paid wholly by way of the care component or the
mobility component or (if not wholly one of them) specifying the relevant amount for
each component.

»1(3) Any appeal under section 98 of the 1992 Act made on or after 6th October
1997 which has not been determined before 29th November 1999 shall be referred to
an appeal tribunal constituted in accordance with paragraph (31) below.

(3A) Any appeal duly made before the 6th October 1997 which has not been referred
to amedical appeal tribunal or asocial security appeal tribunal shall be referred to and
determined by an appeal tribunal constituted in accordance with paragraph (31) below.

(3B) Any appeal duly made before 6th October 1997 and referred to a medical
appeal tribunal shall be determined by an appeal tribunal constituted in accordance
with paragraph (31) below which shall determine all issues.

(3C) Any appeal duly made before 6th October and referred to a social security
appeal tribunal shall be determined by an appeal tribunal which shall consist of a
legally qualified panel member and in making its determination, the appeal tribunal
shall be bound by any decision of amedical appeal tribunal to which a question under
section 98(5) of the 1992 Act was referred.

(3D) An appeal tribunal constituted in accordance with paragraph (31) below shall
completely rehear any appeal made under section 98 of the 1992 Act which stands
adjourned immediately before 29th November 1999.

(3E)  Where a Commissioner holds that the decision of a medical appeal tribunal
or a social security appeal tribunal on an appeal made before 6th October 1997 was
erroneous in law and refers the case to an appeal tribunal that appeal determine all
issues in accordance with the Commissioner’s direction.

(3F) Regulation 11 of the Social Security (Recoupment) Regulations 1990 (“the
1990 Regulations”) and regulation 12 of those Regulations shall have effect in relation
to any appeal under section 98 of the 1992 Act made on or after 6th October 1997 with
the modification that for the word “chairman” in each place in which it occurs there
were substituted the words “legally qualified panel member”.

(3G) Regulation 13 of the 1990 Relegations shall have effect in relation to any
appeal under section 98 of the 1992 Act made on or after 6th October 1997.

(3H) Any other transitional question arising from an appeal made under section 98
of the 1992 Act in consequence of the coming into force of the Social Security and
Child Support (Decisions and Appeals) Regulations 1999 (“the 1999 Regulations”)
shall be determined by a legally qualified panel member who may for this purpose
give such directions consistent with these regulations as are necessary.

(31) For the purposes of paragraph (3) to (3B) and (3E) above an appeal tribunal

shall be constituted under Chapter | of Part | of the Social Security Act 1998 as though
the appeal were made under section 11(1)(b) of the 1997 Act.
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Reg. 12
(3)) In thisregulation “legally qualified panel member” has the meaning it bearsin
regulation 1(3) of the 1999 Regulations.«

(4) Paragraph (5) applies where—

(@) an amount has been paid to the Secretary of State under section 82(1)(b) of
the 1992 Act,

(b) liability arises on or after the commencement day to make a payment under
section 6(1), and
(c) the compensation payments which give rise to the liability to make both

payments are to or in respect of the same injured person in consequence of
the same accident, injury or disease.

(5) Where this paragraph applies, the liability under section 6 shall be reduced by
the payment (or aggregate of the payments, if more than one) described in paragraph
4.

(6) Where—

(@) apayment into court has been made on a date prior to the commencement
day but the initial period, as defined in section 93(6) of the 1992 Act, in
relation to that payment, expires on or after the commencement day; and

(b) the payment into court is accepted by the other party to the action in the
initial period,

that payment into court shall be treated as a compensation payment to which the 1992
Act, and not the 1997 Act, applies.

(7) Where a payment into court has been made prior to the commencement day,
remainsin court on that day and paragraph (6) does not apply, that payment into court
shall be treated as a payment to which the 1997 Act applies, but paragraph (1) (b) and
(c) of regulation 8 shall not apply.

Signed by authority of the Secretary of State for Social Security.

Patricia Hollis
Parliamentary Under-Secretary of State
10th September 1997 Department of Social Security
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EXPLANATORY NOTE

(This note is not part of the Regulations)

The Social Security (Recovery of Benefits) Act 1997 provides for areformed scheme
for the Secretary of State to recover amounts equal to certain social security benefits
from persons making compensation payments to or in respect of persons who have
suffered an accident, injury or disease.

These Regulations make provision in connection with that scheme as follows:

@)

(b)
(©
(d)

(€
()

specified payments are exempted from being compensation payments under
the Act (regulation 2);

information requirements (regulations 3 to 6);
applications for certificates of recoverable benefits (regulation 7);

the application of the scheme to paymentsinto court (regulation 8), multiple
compensation payments (regulation 9), and structured settlements (regulation
10);

adjustment following reviews and appeal s (regulation 11);
transitional provisions (regulation 12).

The total costs to business of reform of the scheme are estimated to be between £54
million and £79 million. These costs were identified by means of a Compliance Cost
Assessment (CCA) published in January 1996. Copies of the CCA are available from
the Department of Social Security, Branch IMB3, 6th Floor, Adelphi, 1-11 John Adam
Street, London WC2 6HT.
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