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S T A T U T O R Y I N S T R U M E N T S

2005 No. 1433

FINANCIAL SERVICES AND MARKETS

The Prospectus Regulations 2005

Made - - - - - 26th May 2005

Laid before Parliament 27th May 2005

Coming into force - - 1st July 2005

The Treasury are a government department designated(a) for the purposes of section 2(2) of
the European Communities Act 1972(b) in relation to listing of securities on a stock exchange
and information concerning listed securities and also in relation to measures relating to
prospectuses on oVers of transferable securities to the public;

The Treasury, in exercise of the powers conferred on them by section 2(2) of that Act, hereby
make the following Regulations:

Citation, commencement and interpretation

1.—(1) These Regulations may be cited as the Prospectus Regulations 2005 and come into
force on 1st July 2005.

(2) In these Regulations, “the Act” means the Financial Services and Markets Act 2000(c) as
amended by the Financial Services and Markets Act 2000 (Market Abuse) Regulations 2005(d).

Amendments to primary and secondary legislation

2.—(1) Schedule 1 (which contains amendments to the Act) has eVect.

(2) In the Act, insert the Schedule contained in Schedule 2 as Schedule 11A to the Act.

(3) Schedule 3 (which contains miscellaneous amendments) has eVect.

Vernon Coaker
Joan Ryan

Two of the Lords Commissioners of Her Majesty’s Treasury26th May 2005

a)( S.I. 1992/1315, regulation 9.
b)( 1972 c. 68. By virtue of the amendment of section 1(2) made by section 1 of the European Economic Area Act 1993

(c. 51) regulations may be made under section 2(2) to implement obligations of the United Kingdom created by or
arising under the Agreement on the European Economic Area signed at Oporto on 2nd May 1992 (Cm 2073) and the
Protocol adjusting that Agreement signed at Brussels on 17th March 1993 (Cm 2183).

c)( 2000 c. 8.
d)( S.I. 2005/381 (which also comes fully into force on 1st July 2005).

1



21-06-05 11:32:30 PPSysB1508571002 Pag Table: STATIN Unit: PAG1

SCHEDULE 1 Regulation 2(1)

AMENDMENTS TO THE ACT

1. In section 73A (Part 6 rules), after subsection (3), add—

“(4) Provisions of Part 6 rules expressed to relate to transferable securities are referred to in this
Part as “prospectus rules”.

(5) In relation to prospectus rules, the purposes of this Part include the purposes of the prospectus
directive.”

2. In subsection (5) of section 74 (the oYcial list), omit the definition of “security”.

3.—(1) Section 79 (listing particulars and other documents) is amended as follows.

(2) In subsection (1), omit the words “(other than new securities)”.

(3) After subsection (3) insert—

“(3A) Listing rules made under subsection (1) may not specify securities of a kind for which an
approved prospectus is required as a result of section 85.”

4. Section 83 (registration of listing particulars) is repealed.

5. For sections 84 to 87 (and the cross-heading immediately preceding those sections), substitute—

“Transferable securities: public oVers and admission to trading

84 Matters which may be dealt with by prospectus rules

(1) Prospectus rules may make provision as to—

(a) the required form and content of a prospectus (including a summary);

(b) the cases in which a summary need not be included in a prospectus;

(c) the languages which may be used in a prospectus (including a summary);

(d) the determination of the persons responsible for a prospectus;

(e) the manner in which applications to the competent authority for the approval of a
prospectus are to be made.

(2) Prospectus rules may also make provision as to—

(a) the period of validity of a prospectus;

(b) the disclosure of the maximum price or of the criteria or conditions according to which the
final oVer price is to be determined, if that information is not contained in a prospectus;

(c) the disclosure of the amount of the transferable securities which are to be oVered to the
public or of the criteria or conditions according to which that amount is to be determined,
if that information is not contained in a prospectus;

(d) the required form and content of other summary documents (including the languages which
may be used in such a document);

(e) the ways in which a prospectus that has been approved by the competent authority may be
made available to the public;

(f) the disclosure, publication or other communication of such information as the competent
authority may reasonably stipulate;

(g) the principles to be observed in relation to advertisements in connection with an oVer of
transferable securities to the public or admission of transferable securities to trading on a
regulated market and the enforcement of those principles;

(h) the suspension of trading in transferable securities where continued trading would be
detrimental to the interests of investors;

(i) elections under section 87 or under Article 2.1(m)(iii) of the prospectus directive as applied
for the purposes of this Part by section 102C.

(3) Prospectus rules may also make provision as to—

(a) access to the register of investors maintained under section 87R; and

(b) the supply of information from that register.

(4) Prospectus rules may make provision for the purpose of dealing with matters arising out of or
related to any provision of the prospectus directive.

(5) In relation to cases where the home State in relation to an issuer of transferable securities is an
EEA State other than the United Kingdom, prospectus rules may make provision for the recognition
of elections made in relation to such securities under the law of that State in accordance with Article
1.3 or 2.1(m)(iii) of the prospectus directive.
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(6) In relation to a document relating to transferable securities issued by an issuer incorporated
in a non-EEA State and drawn up in accordance with the law of that State, prospectus rules may
make provision as to the approval of that document as a prospectus.

(7) Nothing in this section aVects the competent authority’s general power to make prospectus
rules.

85 Prohibition of dealing etc. in transferable securities without approved prospectus

(1) It is unlawful for transferable securities to which this subsection applies to be oVered to the
public in the United Kingdom unless an approved prospectus has been made available to the public
before the oVer is made.

(2) It is unlawful to request the admission of transferable securities to which this subsection
applies to trading on a regulated market situated or operating in the United Kingdom unless an
approved prospectus has been made available to the public before the request is made.

(3) A person who contravenes subsection (1) or (2) is guilty of an oVence and liable—

(a) on summary conviction, to imprisonment for a term not exceeding 3 months or a fine not
exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years or a fine
or both.

(4) A contravention of subsection (1) or (2) is actionable, at the suit of a person who suVers loss
as a result of the contravention, subject to the defences and other incidents applying to actions for
breach of statutory duty.

(5) Subsection (1) applies to all transferable securities other than—

(a) those listed in Schedule 11A;

(b) such other transferable securities as may be specified in prospectus rules.

(6) Subsection (2) applies to all transferable securities other than—

(a) those listed in Part 1 of Schedule 11A;

(b) such other transferable securities as may be specified in prospectus rules.

(7) “Approved prospectus” means, in relation to transferable securities to which this section
applies, a prospectus approved by the competent authority of the home State in relation to the issuer
of the securities.

86 Exempt oVers to the public

(1) A person does not contravene section 85(1) if—

(a) the oVer is made to or directed at qualified investors only;

(b) the oVer is made to or directed at fewer than 100 persons, other than qualified investors, per
EEA State;

(c) the minimum consideration which may be paid by any person for transferable securities
acquired by him pursuant to the oVer is at least 50,000 euros (or an equivalent amount);

(d) the transferable securities being oVered are denominated in amounts of at least 50,000 euros
(or equivalent amounts); or

(e) the total consideration for the transferable securities being oVered cannot exceed 100,000
euros (or an equivalent amount).

(2) Where—

(a) a person who is not a qualified investor (“the client”) has engaged a qualified investor falling
within Article 2.1(e)(i) of the prospectus directive to act as his agent, and

(b) the terms on which the qualified investor is engaged enable him to make decisions
concerning the acceptance of oVers of transferable securities on the client’s behalf without
reference to the client,

an oVer made to or directed at the qualified investor is not to be regarded for the purposes of
subsection (1) as also having been made to or directed at the client.

(3) For the purposes of subsection (1)(b), the making of an oVer of transferable securities to—

(a) trustees of a trust,

(b) members of a partnership in their capacity as such, or

(c) two or more persons jointly,

is to be treated as the making of an oVer to a single person.

(4) In determining whether subsection (1)(e) is satisfied in relation to an oVer (“oVer A”), oVer A
is to be taken together with any other oVer of transferable securities of the same class made by the
same person which—

(a) was open at any time within the period of 12 months ending with the date on which oVer
A is first made; and
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(b) had previously satisfied subsection (1)(e).

(5) For the purposes of this section, an amount (in relation to an amount denominated in euros)
is an “equivalent amount” if it is an amount of equal value denominated wholly or partly in another
currency or unit of account.

(6) The equivalent is to be calculated at the latest practicable date before (but in any event not
more than 3 working days before) the date on which the oVer is first made.

(7) “Qualified investor” means—

(a) an entity falling within Article 2.1(e)(i), (ii) or (iii) of the prospectus directive;

(b) an investor registered on the register maintained by the competent authority under
section 87R;

(c) an investor authorised by an EEA State other than the United Kingdom to be considered
as a qualified investor for the purposes of the prospectus directive.

87 Election to have prospectus

(1) A person who proposes—

(a) to issue transferable securities to which this section applies,

(b) to oVer to the public transferable securities to which this section applies, or

(c) to request the admission to a regulated market of transferable securities to which this
section applies,

may elect, in accordance with prospectus rules, to have a prospectus in relation to the securities.

(2) If a person makes such an election, the provisions of this Part and of prospectus rules apply
in relation to those transferable securities as if, in relation to an oVer of the securities to the public
or the admission of the securities to trading on a regulated market, they were transferable securities
for which an approved prospectus would be required as a result of section 85.

(3) Listing rules made under section 79 do not apply to securities which are the subject of an
election.

(4) The transferable securities to which this section applies are those which fall within any of the
following paragraphs of Schedule 11A—

(a) paragraph 2,

(b) paragraph 4,

(c) paragraph 8, or

(d) paragraph 9,

where the United Kingdom is the home State in relation to the issuer of the securities.

Approval of prospectus

87A Criteria for approval of prospectus by competent authority

(1) The competent authority may not approve a prospectus unless it is satisfied that—

(a) the United Kingdom is the home State in relation to the issuer of the transferable securities
to which it relates,

(b) the prospectus contains the necessary information, and

(c) all of the other requirements imposed by or in accordance with this Part or the prospectus
directive have been complied with (so far as those requirements apply to a prospectus for
the transferable securities in question).

(2) The necessary information is the information necessary to enable investors to make an
informed assessment of—

(a) the assets and liabilities, financial position, profits and losses, and prospects of the issuer of
the transferable securities and of any guarantor; and

(b) the rights attaching to the transferable securities.

(3) The necessary information must be presented in a form which is comprehensible and easy to
analyse.

(4) The necessary information must be prepared having regard to the particular nature of the
transferable securities and their issuer.

(5) The prospectus must include a summary (unless the transferable securities in question are ones
in relation to which prospectus rules provide that a summary is not required).

(6) The summary must, briefly and in non-technical language, convey the essential characteristics
of, and risks associated with, the issuer, any guarantor and the transferable securities to which the
prospectus relates.
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(7) Where the prospectus for which approval is sought does not include the final oVer price or the
amount of transferable securities to be oVered to the public, the applicant must inform the competent
authority in writing of that information as soon as that element is finalised.

(8) “Prospectus” (except in subsection (5)) includes a supplementary prospectus.

87B Exemptions from disclosure

(1) The competent authority may authorise the omission from a prospectus of any information,
the inclusion of which would otherwise be required, on the ground—

(a) that its disclosure would be contrary to the public interest;

(b) that its disclosure would be seriously detrimental to the issuer, provided that the omission
would be unlikely to mislead the public with regard to any facts or circumstances which are
essential for an informed assessment of the kind mentioned in section 87A(2); or

(c) that the information is only of minor importance for a specific oVer to the public or
admission to trading on a regulated market and unlikely to influence an informed
assessment of the kind mentioned in section 87A(2).

(2) The Secretary of State or the Treasury may issue a certificate to the eVect that the disclosure
of any information would be contrary to the public interest.

(3) The competent authority is entitled to act on any such certificate in exercising its powers under
subsection (1)(a).

(4) This section does not aVect any powers of the competent authority under prospectus rules.

(5) “Prospectus” includes a supplementary prospectus.

87C Consideration of application for approval

(1) The competent authority must notify the applicant of its decision on an application for
approval of a prospectus before the end of the period for consideration.

(2) The period for consideration—

(a) begins with the first working day after the date on which the application is received; but

(b) if the competent authority gives a notice under subsection (4), is to be treated as beginning
with the first working day after the date on which the notice is complied with.

(3) The period for consideration is—

(a) except in the case of a new issuer, 10 working days; or

(b) in that case, 20 working days.

(4) The competent authority may by notice in writing require a person who has applied for
approval of a prospectus to provide—

(a) specified documents or documents of a specified description, or

(b) specified information or information of a specified description.

(5) No notice under subsection (4) may be given after the end of the period, beginning with the
first working day after the date on which the application is received, of—

(a) except in the case of a new issuer, 10 working days; or

(b) in that case, 20 working days.

(6) Subsection (4) applies only to information and documents reasonably required in connection
with the exercise by the competent authority of its functions in relation to the application.

(7) The competent authority may require any information provided under this section to be
provided in such form as it may reasonably require.

(8) The competent authority may require—

(a) any information provided, whether in a document or otherwise, to be verified in such
manner, or

(b) any document produced to be authenticated in such manner,

as it may reasonably require.

(9) The competent authority must notify the applicant of its decision on an application for
approval of a supplementary prospectus before the end of the period of 7 working days beginning
with the date on which the application is received; and subsections (4) and (6) to (8) apply to such an
application as they apply to an application for approval of a prospectus.

(10) The competent authority’s failure to comply with subsection (1) or (9) does not constitute
approval of the application in question.

(11) “New issuer” means an issuer of transferable securities which—

(a) does not have transferable securities admitted to trading on any regulated market; and

(b) has not previously oVered transferable securities to the public.
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87D Procedure for decision on application for approval

(1) If the competent authority approves a prospectus, it must give the applicant written notice.

(2) If the competent authority proposes to refuse to approve a prospectus, it must give the
applicant written notice.

(3) The notice must state the competent authority’s reasons for the proposed refusal.

(4) If the competent authority decides to refuse to approve a prospectus, it must give the applicant
written notice.

(5) The notice must—

(a) give the competent authority’s reasons for refusing the application; and

(b) inform the applicant of his right to refer the matter to the Tribunal.

(6) If the competent authority refuses to approve a prospectus, the applicant may refer the matter
to the Tribunal.

(7) In this section “prospectus” includes a supplementary prospectus.

Transfer of application for approval of a prospectus

87E Transfer by competent authority of application for approval

(1) The competent authority may transfer an application for the approval of a prospectus or a
supplementary prospectus to the competent authority of another EEA State (“the transferee
authority”).

(2) Before doing so, the competent authority must obtain the agreement of the transferee
authority.

(3) The competent authority must inform the applicant of the transfer within 3 working days
beginning with the first working day after the date of the transfer.

(4) On making a transfer under subsection (1), the competent authority ceases to have functions
under this Part in relation to the application transferred.

87F Transfer to competent authority of application for approval

(1) Where the competent authority agrees to the transfer to it of an application for the approval
of a prospectus made to the competent authority of another EEA State—

(a) the United Kingdom is to be treated for the purposes of this Part as the home State in
relation to the issuer of the transferable securities to which the prospectus relates, and

(b) this Part applies to the application as if it had been made to the competent authority but
with the modification in subsection (2).

(2) Section 87C applies as if the date of the transfer were the date on which the application was
received by the competent authority.

Supplementary prospectus

87G Supplementary prospectus

(1) Subsection (2) applies if, during the relevant period, there arises or is noted a significant new
factor, material mistake or inaccuracy relating to the information included in a prospectus approved
by the competent authority.

(2) The person on whose application the prospectus was approved must, in accordance with
prospectus rules, submit a supplementary prospectus containing details of the new factor, mistake
or inaccuracy to the competent authority for its approval.

(3) The relevant period begins when the prospectus is approved and ends—

(a) with the closure of the oVer of the transferable securities to which the prospectus relates; or

(b) when trading in those securities on a regulated market begins.

(4) “Significant” means significant for the purposes of making an informed assessment of the kind
mentioned in section 87A(2).

(5) Any person responsible for the prospectus who is aware of any new factor, mistake or
inaccuracy which may require the submission of a supplementary prospectus in accordance with
subsection (2) must give notice of it to—

(a) the issuer of the transferable securities to which the prospectus relates, and
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(b) the person on whose application the prospectus was approved.

(6) A supplementary prospectus must provide suYcient information to correct any mistake or
inaccuracy which gave rise to the need for it.

(7) Subsection (1) applies also to information contained in any supplementary prospectus
published under this section.

Passporting

87H Prospectus approved in another EEA State

(1) A prospectus approved by the competent authority of an EEA State other than the United
Kingdom is not an approved prospectus for the purposes of section 85 unless that authority has
provided the competent authority with—

(a) a certificate of approval;

(b) a copy of the prospectus as approved; and

(c) if requested by the competent authority, a translation of the summary of the prospectus.

(2) A document is not a certificate of approval unless it states that the prospectus—

(a) has been drawn up in accordance with the prospectus directive; and

(b) has been approved, in accordance with that directive, by the competent authority providing
the certificate.

(3) A document is not a certificate of approval unless it states whether (and, if so, why) the
competent authority providing it authorised, in accordance with the prospectus directive, the
omission from the prospectus of information which would otherwise have been required to be
included.

(4) “Prospectus” includes a supplementary prospectus.

87I Provision of information to host Member State

(1) The competent authority must, if requested to do so, supply the competent authority of a
specified EEA State with—

(a) a certificate of approval;

(b) a copy of the specified prospectus (as approved by the competent authority); and

(c) a translation of the summary of the specified prospectus (if the request states that one has
been requested by the other competent authority).

(2) Only the following may make a request under this section—

(a) the issuer of the transferable securities to which the specified prospectus relates;

(b) a person who wishes to oVer the transferable securities to which the specified prospectus
relates to the public in an EEA State other than (or as well as) the United Kingdom;

(c) a person requesting the admission of the transferable securities to which the specified
prospectus relates to a regulated market situated or operating in an EEA State other than
(or as well as) the United Kingdom.

(3) A certificate of approval must state that the prospectus—

(a) has been drawn up in accordance with this Part and the prospectus directive; and

(b) has been approved, in accordance with those provisions, by the competent authority.

(4) A certificate of approval must state whether (and, if so, why) the competent authority
authorised, in accordance with section 87B, the omission from the prospectus of information which
would otherwise have been required to be included.

(5) The competent authority must comply with a request under this section—

(a) if the prospectus has been approved before the request is made, within 3 working days
beginning with the date of the request; or

(b) if the request is submitted with an application for the approval of the prospectus, on the
first working day after the date on which it approves the prospectus.

(6) “Prospectus” includes a supplementary prospectus.

(7) “Specified” means specified in a request made for the purposes of this section.

Transferable securities: powers of competent authority

87J Requirements imposed as condition of approval

(1) As a condition of approving a prospectus, the competent authority may by notice in writing—

(a) require the inclusion in the prospectus of such supplementary information necessary for
investor protection as the competent authority may specify;
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(b) require a person controlling, or controlled by, the applicant to provide specified
information or documents;

(c) require an auditor or manager of the applicant to provide specified information or
documents;

(d) require a financial intermediary commissioned to assist either in carrying out the oVer to
the public of the transferable securities to which the prospectus relates or in requesting their
admission to trading on a regulated market, to provide specified information or documents.

(2) “Specified” means specified in the notice.

(3) “Prospectus” includes a supplementary prospectus.

87K Power to suspend or prohibit oVer to the public

(1) This section applies where a person (“the oVeror”) has made an oVer of transferable securities
to the public in the United Kingdom (“the oVer”).

(2) If the competent authority has reasonable grounds for suspecting that an applicable provision
has been infringed, it may—

(a) require the oVeror to suspend the oVer for a period not exceeding 10 working days;

(b) require a person not to advertise the oVer, or to take such steps as the authority may specify
to suspend any existing advertisement of the oVer, for a period not exceeding 10 working
days.

(3) If the competent authority has reasonable grounds for suspecting that it is likely that an
applicable provision will be infringed, it may require the oVeror to withdraw the oVer.

(4) If the competent authority finds that an applicable provision has been infringed, it may require
the oVeror to withdraw the oVer.

(5) “An applicable provision” means—

(a) a provision of this Part,

(b) a provision contained in prospectus rules,

(c) any other provision made in accordance with the prospectus directive,

applicable in relation to the oVer.

87L Power to suspend or prohibit admission to trading on a regulated market

(1) This section applies where a person has requested the admission of transferable securities to
trading on a regulated market situated or operating in the United Kingdom.

(2) If the competent authority has reasonable grounds for suspecting that an applicable provision
has been infringed and the securities have not yet been admitted to trading on the regulated market
in question, it may—

(a) require the person requesting admission to suspend the request for a period not exceeding
10 working days;

(b) require a person not to advertise the securities to which it relates, or to take such steps as
the authority may specify to suspend any existing advertisement in connection with those
securities, for a period not exceeding 10 working days.

(3) If the competent authority has reasonable grounds for suspecting that an applicable provision
has been infringed and the securities have been admitted to trading on the regulated market in
question, it may—

(a) require the market operator to suspend trading in the securities for a period not exceeding
10 working days;

(b) require a person not to advertise the securities, or to take such steps as the authority may
specify to suspend any existing advertisement in connection with those securities, for a
period not exceeding 10 working days.

(4) If the competent authority finds that an applicable provision has been infringed, it may require
the market operator to prohibit trading in the securities on the regulated market in question.

(5) “An applicable provision” means—

(a) a provision of this Part,

(b) a provision contained in prospectus rules,

(c) any other provision made in accordance with the prospectus directive,

applicable in relation to the admission of the transferable securities to trading on the regulated
market in question.

87M Public censure of issuer

(1) If the competent authority finds that—

(a) an issuer of transferable securities,
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(b) a person oVering transferable securities to the public, or

(c) a person requesting the admission of transferable securities to trading on a regulated
market,

is failing or has failed to comply with his obligations under an applicable provision, it may
publish a statement to that eVect.

(2) If the competent authority proposes to publish a statement, it must give the person a warning
notice setting out the terms of the proposed statement.

(3) If, after considering any representations made in response to the warning notice, the
competent authority decides to make the proposed statement, it must give the person a decision
notice setting out the terms of the statement.

(4) “An applicable provision” means—

(a) a provision of this Part,

(b) a provision contained in prospectus rules,

(c) any other provision made in accordance with the prospectus directive,

applicable to a prospectus in relation to the transferable securities in question.

(5) “Prospectus” includes a supplementary prospectus.

87N Right to refer matters to the Tribunal

(1) A person to whom a decision notice is given under section 87M may refer the matter to the
Tribunal.

(2) A person to whom a notice is given under section 87O may refer the matter to the Tribunal.

87O Procedure under sections 87K and 87L

(1) A requirement under section 87K or 87L takes eVect—

(a) immediately, if the notice under subsection (2) states that that is the case;

(b) in any other case, on such date as may be specified in that notice.

(2) If the competent authority—

(a) proposes to exercise the powers in section 87K or 87L in relation to a person, or

(b) exercises any of those powers in relation to a person with immediate eVect,
it must give that person written notice.

(3) The notice must—

(a) give details of the competent authority’s action or proposed action;

(b) state the competent authority’s reasons for taking the action in question and choosing the
date on which it took eVect or takes eVect;

(c) inform the recipient that he may make representations to the competent authority within
such period as may be specified by the notice (whether or not he has referred the matter to
the Tribunal);

(d) inform him of the date on which the action took eVect or takes eVect; and

(e) inform him of his right to refer the matter to the Tribunal.

(4) The competent authority may extend the period within which representations may be made
to it.

(5) If, having considered any representations made to it, the competent authority decides to
maintain, vary or revoke its earlier decision, it must give written notice to that eVect to the person
mentioned in subsection (2).

(6) A notice given under subsection (5) must inform that person, where relevant, of his right to
refer the matter to the Tribunal.

(7) If a notice informs a person of his right to refer a matter to the Tribunal, it must give an
indication of the procedure on such a reference.

(8) If a notice under this section relates to the exercise of the power conferred by section 87L(3),
the notice must also be given to the person at whose request the transferable securities were admitted
to trading on the regulated market.

87P Exercise of powers at request of competent authority of another EEA State

(1) This section applies if—

(a) the competent authority of an EEA State other than the United Kingdom has approved a
prospectus,

(b) the transferable securities to which the prospectus relates have been oVered to the public in
the United Kingdom or their admission to trading on a regulated market has been
requested, and
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(c) that competent authority makes a request that the competent authority assist it in the
performance of its functions under the law of that State in connection with the
prospectus directive.

(2) For the purpose of complying with the request mentioned in subsection (1)(c), the powers
conferred by sections 87K and 87L may be exercised as if the prospectus were one which had been
approved by the competent authority.

(3) Section 87N does not apply to an exercise of those powers as a result of this section.

(4) Section 87O does apply to such an exercise of those powers but with the omission of
subsections (3)(e), (6) and (7).

Rights of investors

87Q Right of investor to withdraw

(1) Where a person agrees to buy or subscribe for transferable securities in circumstances where
the final oVer price or the amount of transferable securities to be oVered to the public is not included
in the prospectus, he may withdraw his acceptance before the end of the withdrawal period.

(2) The withdrawal period—

(a) begins with the investor’s acceptance; and

(b) ends at the end of the second working day after the date on which the competent authority
is informed of the information in accordance with section 87A(7).

(3) Subsection (1) does not apply if the prospectus contains—

(a) in the case of the amount of transferable securities to be oVered to the public, the criteria
or conditions (or both) according to which that element will be determined, or

(b) in the case of price, the criteria or conditions (or both) according to which that element will
be determined or the maximum price.

(4) Where a supplementary prospectus has been published and, prior to the publication, a person
agreed to buy or subscribe for transferable securities to which it relates, he may withdraw his
acceptance before the end of the period of 2 working days beginning with the first working day after
the date on which the supplementary prospectus was published.

Registered investors

87R Register of investors

(1) The competent authority must establish and maintain, in accordance with this section and
prospectus rules, a register of investors for the purposes of section 86.

(2) An individual may not be entered in the register unless—

(a) he is resident in the United Kingdom; and

(b) he meets at least two of the criteria mentioned in Article 2.2 of the prospectus directive.

(3) A company may not be entered in the register unless—

(a) it falls within the meaning of “small and medium-sized enterprises” in Article 2.1 of the
prospectus directive; and

(b) its registered oYce is in the United Kingdom.

(4) A person who does not fall within subsection (2) or (3) may not be entered in the register.”

6.—(1) Section 90 (compensation for false or misleading particulars) is amended as follows.

(2) After subsection (10) insert—

“(11) This section applies in relation to a prospectus as it applies to listing particulars, with the
following modifications—

(a) references in this section or in Schedule 10 to listing particulars, supplementary listing
particulars or sections 80, 81 or 82 are to be read, respectively, as references to a prospectus,
supplementary prospectus and sections 87A, 87G and 87B;

(b) references in Schedule 10 to admission to the oYcial list are to be read as references to
admission to trading on a regulated market;

(c) in relation to a prospectus, “securities” means “transferable securities”.

(12) A person is not to be subject to civil liability solely on the basis of a summary in a prospectus
unless the summary is misleading, inaccurate or inconsistent when read with the rest of the
prospectus; and, in this subsection, a summary includes any translation of it.”

(3) For the title substitute “Compensation for false or misleading statements or omissions”.

7.—(1) Section 91 (penalties for breach of listing rules) is amended as follows.

(2) After subsection (1) insert—
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“(1A) If the competent authority considers that—

(a) an issuer of transferable securities,

(b) a person oVering transferable securities to the public or requesting their admission to
trading on a regulated market,

(c) an applicant for the approval of a prospectus in relation to transferable securities,

(d) a person on whom a requirement has been imposed under section 87K or 87L, or

(e) any other person to whom a provision of the prospectus directive applies,

has contravened a provision of this Part or of prospectus rules, or a provision otherwise made
in accordance with the prospectus directive or a requirement imposed on him under such a
provision, it may impose on him a penalty of such amount as it considers appropriate.”

(3) In subsection (2)—

(a) for “by an applicant or an issuer” substitute “by a person”;

(b) for “or (1)(b)(i)” substitute “, (1)(b)(i) or (1A) (“P”)”;

(c) for “a person” substitute “another person”; and

(d) for “that applicant or issuer” substitute “P”.

(4) For the title substitute “Penalties for breach of Part 6 rules”.

8. In subsection (1) of section 97 (appointment by competent authority of persons to carry out
investigations)—

(a) in paragraph (a), for “breach of Part 6 rules” substitute “contravention of a provision of this Part
or of Part 6 rules or a provision otherwise made in accordance with the prospectus directive”;

(b) in paragraph (b), for the words after “a director of” substitute “a person mentioned in section
91(1) or (1A) has been knowingly concerned in a contravention of a provision of this Part or of
Part 6 rules or a provision otherwise made in accordance with the prospectus directive by that
person”;

(c) in paragraph (d), after “85” insert “, 87G”.

9. Section 98 (advertisements etc. in connection with listing applications) is repealed.

10. After subsection (1A) of section 99 (fees), insert—

“(1B) Prospectus rules may require the payment of fees to the competent authority in respect of—

(a) applications for approval of a prospectus or a supplementary prospectus;

(b) applications for inclusion in the register of investors;

(c) the continued inclusion of investors in that register;

(d) access to that register.”

11. For section 103 (interpretation of Part 6), substitute—

“Interpretative provisions

102A Meaning of “securities” etc.

(1) This section applies for the purposes of this Part.

(2) “Securities” means (except in section 74(2) and the expression “transferable securities”)
anything which has been, or may be, admitted to the oYcial list.

(3) “Transferable securities” means anything which is a transferable security for the purposes of
the investment services directive, other than money-market instruments for the purposes of that
directive which have a maturity of less than 12 months.

(4) “Financial instrument” has the meaning given in Article 1.3 of Directive 2003/6/EC of the
European Parliament and of the Council of 28 January 2003 on insider dealing and market
manipulation.

(5) “Non-equity transferable securities” means all transferable securities that are not equity
securities; and for this purpose “equity securities” has the meaning given in Article 2.1(b) of the
prospectus directive.

(6) “Issuer”—

(a) in relation to an oVer of transferable securities to the public or admission of transferable
securities to trading on a regulated market for which an approved prospectus is required as
a result of section 85, means a legal person who issues or proposes to issue the transferable
securities in question,

(b) in relation to anything else which is or may be admitted to the oYcial list, has such meaning
as may be prescribed by the Treasury, and

(c) in any other case, means a person who issues financial instruments.
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102B Meaning of “oVer of transferable securities to the public” etc.

(1) For the purposes of this Part there is an oVer of transferable securities to the public if there is
a communication to any person which presents suYcient information on—

(a) the transferable securities to be oVered, and

(b) the terms on which they are oVered,

to enable an investor to decide to buy or subscribe for the securities in question.

(2) For the purposes of this Part, to the extent that an oVer of transferable securities is made to
a person in the United Kingdom it is an oVer of transferable securities to the public in the United
Kingdom.

(3) The communication may be made—

(a) in any form;

(b) by any means.

(4) Subsection (1) includes the placing of securities through a financial intermediary.

(5) Subsection (1) does not include a communication in connection with trading on—

(a) a regulated market;

(b) a multilateral trading facility; or

(c) a market prescribed by an order under section 130A(3).

(6) “Multilateral trading facility” means a multilateral system, operated by an investment firm
(within the meaning of Article 1.2 of the investment services directive) or a market operator, which
brings together multiple third-party buying and selling interests in financial instruments in
accordance with non-discretionary rules so as to result in a contract.

102C Meaning of “home State” in relation to transferable securities

In this Part, in relation to an issuer of transferable securities, the “home-State” is the EEA State
which is the “home Member State” for the purposes of the prospectus directive (which is to be
determined in accordance with Article 2.1(m) of that directive).

103 Interpretation of this Part

(1) In this Part, save where the context otherwise requires—

“disclosure rules” has the meaning given in section 73A;

“inside information” has the meaning given in section 118C;

“listed securities” means anything which has been admitted to the oYcial list;

“listing” has the meaning given in section 74(5);

“listing particulars” has the meaning given in section 79(2);

“listing rules” has the meaning given in section 73A;

“market operator” means a person who manages or operates the business of a regulated
market;
“oVer of transferable securities to the public” has the meaning given in section 102B;

“the oYcial list” means the list maintained by the competent authority as that list has eVect
for the time being;

“Part 6 rules” has the meaning given in section 73A;

“the prospectus directive” means Directive 2003/71/EC of the European Parliament and of
the Council of 4 November 2003 on the prospectus to be published when securities are
oVered to the public or admitted to trading;

“prospectus rules” has the meaning given in section 73A;
“regulated market” has the meaning given in Article 1.13 of the investment services
directive;

“supplementary prospectus” has the meaning given in section 87G;

“working day” means any day other that a Saturday, a Sunday, Christmas Day, Good
Friday or a day which is a bank holiday under the Banking and Financial Dealings Act 1971
(c. 80) in any part of the United Kingdom.

(2) In relation to any function conferred on the competent authority by this Part, any reference
in this Part to the competent authority is to be read as a reference to the person by whom that function
is for the time being exercisable.
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(3) If, as a result of an order under Schedule 8, diVerent functions conferred on the competent
authority by this Part are exercisable by diVerent persons, the powers conferred by section 91 are
exercisable by such person as may be determined in accordance with the provisions of the order.”

12. In Section 176 (entry of premises under warrant), in subsection (11)(a), after “section” insert
“87C, 87J,”.

13. In subsection (4)(b) of section 195 (exercise of power in support of overseas regulator), omit “in
relation to the listing of shares”.

14. In subsection (13) of section 395 (the Authority’s procedures), after paragraph (ba) insert—

“(bb) 87O(2) or (5);”.

15. In section 417(3) (calculation of period of days) after “Act” insert “(other than a provision of
Part 6)”.

16. Schedules 9 (non-listing prospectuses) and 11 (oVers of securities) are repealed.

SCHEDULE 2 Regulation 2(2)

“SCHEDULE 11A Section 85(5)(a)

TRANSFERABLE SECURITIES

PART 1

1. Units (within the meaning in section 237(2)) in an open-ended collective investment scheme.

2. Non-equity transferable securities issued by

(a) the government of an EEA State;

(b) a local or regional authority of an EEA State;

(c) a public international body of which an EEA State is a member;

(d) the European Central Bank;

(e) the central bank of an EEA State.

3. Shares in the share capital of the central bank of an EEA State.

4. Transferable securities unconditionally and irrevocably guaranteed by the government, or a local
or regional authority, of an EEA State.

5.—(1) Non-equity transferable securities, issued in a continuous or repeated manner by a credit
institution, which satisfy the conditions in sub-paragraph (2).

(2) The conditions are that the transferable securities—

(a) are not subordinated, convertible or exchangeable;

(b) do not give a right to subscribe to or acquire other types of securities and are not linked to a
derivative instrument;

(c) materialise reception of repayable deposits; and

(d) are covered by a deposit guarantee under directive 94/19/EC of the European Parliament and of
the Council on deposit-guarantee schemes.

6. Non-fungible shares of capital—

(a) the main purpose of which is to provide the holder with a right to occupy any immoveable
property, and

(b) which cannot be sold without that right being given up.

PART 2

7.—(1) Transferable securities issued by a body specified in sub-paragraph (2) if, and only if, the
proceeds of the oVer of the transferable securities to the public will be used solely for the purposes of the
issuer’s objectives.

(2) The bodies are

(a) a charity within the meaning of—

(i) section 96(1) of the Charities Act 1993 (c. 10), or

(ii) section 35 of the Charities Act (Northern Ireland) 1964 (c. 33 (N.I.));
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(b) a recognised body within the meaning of section 1(7) of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990 (c. 40);

(c) a housing association within the meaning of—

(i) section 5(1) of the Housing Act 1985 (c. 68),

(ii) section 1 of the Housing Associations Act 1985 (c. 69), or

(iii) Article 3 of the Housing (Northern Ireland) Order 1992 (S.I. 1992/1725 (N.I. 15));

(d) an industrial and provident society registered in accordance with—

(i) section 1(2)(b) of the Industrial and Provident Societies Act 1965 (c. 12), or

(ii) section 1(2)(b) of the Industrial and Provident Societies Act (Northern Ireland) 1969
(c. 24 (N.I.));

(e) a non-profit making association or body recognised by an EEA State with objectives similar to
those of a body falling within any of sub-paragraphs (a) to (d).

8.—(1) Non-equity transferable securities, issued in a continuous or repeated manner by a credit
institution, which satisfy the conditions in sub-paragraph (2).

(2) The conditions are—

(a) that the total consideration of the oVer is less than 50,000,000 euros (or an equivalent
amount); and

(b) those mentioned in paragraph 5(2)(a) and (b).

(3) In determining whether sub-paragraph (2)(a) is satisfied in relation to an oVer (“oVer A”), oVer A
is to be taken together with any other oVer of transferable securities of the same class made by the same
person which—

(a) was open at any time within the period of 12 months ending with the date on which oVer A is
first made; and

(b) had previously satisfied sub-paragraph (2)(a).

(4) For the purposes of this paragraph, an amount (in relation to an amount denominated in euros) is
an “equivalent amount” if it is an amount of equal value denominated wholly or partly in another
currency or unit of account.

(5) The equivalent is to be calculated at the latest practicable date before (but in any event not more
than 3 working days before) the date on which the oVer is first made.

(6) “Credit institution” means a credit institution as defined in Article 1.1(a) of the banking
consolidation directive.

9.—(1) Transferable securities included in an oVer where the total consideration of the oVer is less than
2,500,000 euros (or an equivalent amount).

(2) Sub-paragraphs (3) to (5) of paragraph 8 apply for the purposes of this paragraph but with the
references in sub-paragraph (3) to “sub-paragraph (2)(a)” being read as references to “paragraph 9(1)”.”

SCHEDULE 3 Regulation 2(3)

MISCELLANEOUS AMENDMENTS

Companies Act 1989 (c. 40)

1. In section 82(2)(a)(iii)(a) of the Companies Act 1989, omit “in relation to the listing of shares”.

The Public OVers of Securities Regulations 1995 (S.I. 1995/1537)

2. The Public OVers of Securities Regulations 1995 are revoked.

The Financial Services and Markets Act 2000 (OYcial Listing of Securities) Regulations 2001
(S.I. 2001/2956)

3. Sub-paragraph (a) of regulation 4(2) and regulations 10 to 12 of the Financial Services and Markets
Act 2000 (OYcial Listing of Securities) Regulations 2001 are revoked.

The Financial Services and Markets Act 2000 (OVers of Securities) Order 2001 (S.I. 2001/2958)

4. The Financial Services and Markets Act 2000 (OVers of Securities) Order 2001 is revoked.

a)( Subsection (2)(a) was substituted by S.I. 2001/3649, article 76(2).
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Companies (Audit, Investigations and Community Enterprise) Act 2004 (c. 27)

5. In section 14 of the Companies (Audit, Investigations and Community Enterprise) Act 2004
(supervision of periodic accounts and reports of issuers of listed securities), in subsection (12), for the
definition of “issuer”, “listing rules” and “security” substitute—

““listed securities” and “listing rules” have the meaning given by section 103(1) of the Financial
Services and Markets Act 2000 (c. 8) (interpretation of Part 6);

““issuer”, in relation to listed securities, has the meaning given by section 102A(6)(b) of that Act;”.

6. In section 16 of that Act (grants to bodies concerned with accounting standards etc.), in subsection
(5), for the definition of “issuer”, “listing rules” and “security” substitute—

““listed securities” and “listing rules” have the meaning given by section 103(1) of the Financial
Services and Markets Act 2000 (c. 8) (interpretation of Part 6);

“issuer”, in relation to listed securities, has the meaning given by section 102A(6)(b) of the Financial
Services and Markets Act 2000 (meaning of “securities” etc,);”.
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations implement Directive 2003/71/EC of the European Parliament and of the
Council of 4th November 2003 on the prospectus to be published when securities are oVered
to the public or admitted to trading on a regulated market (“the prospectus directive”).

These Regulations are made under section 2(2) of the European Communities Act 1972
(c. 68). They substitute sections 84 to 87 of the Financial Services and Markets Act 2000 (c. 8)
(“the Act”) with sections 84 to 87R (see regulation 2(1) and Schedule 1 to the Regulations).

Section 84 sets out the matters that may be dealt with in prospectus rules which the Financial
Services Authority (“the FSA”) will make. These matters include the form and content of a
prospectus, the period of validity of a prospectus and the ways in which a prospectus may be
published. Section 85 states the general rule that a person may not make an oVer of securities
to the public in the UK, or seek admission to trading on a regulated market in the UK, unless a
prospectus approved by the FSA has been published. Prospectuses approved by the competent
authorities of other EEA States are treated in the same way as those approved by the FSA
provided the conditions in section 87H are complied with. Section 85 and Schedule 11A exempt
certain securities from the section 85 requirement. Section 86 exempts certain oVers from that
requirement.

Section 87A states the criteria by which the FSA will approve a prospectus. Section 87B
allows the FSA to authorise the omission of information which a prospectus would otherwise
have to contain. Section 87C contains the time limits during which applications need to be
processed by the FSA and allows the FSA to seek further information in relation to
applications for approval of a prospectus. Section 87D contains the procedure to be followed
when the FSA approves, proposes not to approve or decides not to approve a prospectus.
Sections 87E and 87F allow applications for approval to be transferred between competent
authorities within the EEA. Section 87G states when a supplementary prospectus must be
produced.

Sections 87J to 87M deal with the powers of the FSA, including conditions precedent to
approval (section 87J), the power to suspend or prohibit oVers to the public (section 87K), the
power to suspend or prohibit admission to trading on a regulated market (section 87L) and the
power publicly to censure (section 87M).

These Regulations replace Schedule 11 to the Act with Schedule 11A: see regulation 2(2) and
Schedule 2 to the Regulations.

These Regulations also make minor and consequential amendments to primary and
secondary legislation: see regulation 2(3) and Schedule 3 to the Regulations.

A full regulatory impact assessment of the eVect of this instrument on the costs of business
may be obtained from the Capital Markets and Governance Team, HM Treasury, 1 Horse
Guards Road, London SW1A 2HQ. A transposition note showing how the main provisions of
the prospectus directive are being transposed into UK law is available from the same address.
Both documents are available on the Treasury’s website (www.hm-treasury.gov.uk). Copies of
both documents have been placed in the libraries of both Houses of Parliament.
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