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EXPLANATORY MEMORANDUM TO  
 

THE SEA FISHING (RESTRICTION ON DAYS AT SEA) (MONITORING, 
INSPECTION AND SURVEILLANCE) ORDER 2006 

 
2006 No. 1327 

 
 
1. This explanatory memorandum has been prepared by the Department for 

Environment, Food and Rural Affairs and is laid before Parliament by Command of 
Her Majesty. 

 
2.  Description 
 

2.1 This Order provides for the administration and enforcement in England of the 
provisions of Annex IIA and IIC (“the Annexes”) to Council Regulation (EC) No 
51/2006 which together impose restrictions on days spent at sea and the use of fishing 
gear in areas subject to stock recovery measures for cod and sole.  Annex IIC imposes 
further requirements relating to fishing in the area subject to stock recovery measures 
for sole and those requirements are also enforced by this Order. 

 
3. Matters of special interest to the Joint Committee on Statutory Instruments  
 
 3.1  Unfortunately, uncertainties over relevant ministerial responsibilities 

immediately following the recent Government re-shuffle, have delayed by one day, 
the signing of this Order and it will therefore be necessary to breach the 21-day rule. 

 
4. Legislative Background 
 
 4.1 Council Regulation (EC) No 51/2006 is this year’s annual Council Regulation 

fixing fishing opportunities and associated conditions for certain fish stocks in 
community waters and for Community vessels in waters where catch limitations are 
required.   

 
4.2 This Order substantially replaces the Sea Fishing (Restriction on Days at Sea) 
Order 2005 which provided for administration and enforcement of equivalent annexes 
in the 2005 Regulation.  The remaining provisions of the 2005 Order (which relate to 
cod) will ultimately be incorporated in a new Order combining the provisions with 
similar rules applying to hake (another recovery stock). 
 

 
5. Extent 
 
 5.1 This Order applies in England, and in relation to English and Welsh boats 

wherever they are (except when they are in Welsh waters) and to other fishing boats 
within British Fishery Limits (other than the Scottish zone, the Northern Ireland zone 
or Welsh waters).    

 
6. European Convention on Human Rights 
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As the instrument is subject to negative resolution procedure and does not amend 
primary legislation, no statement is required.  

 
7. Policy background 
 

7.1 As a result of concerns about the worsening state of stocks of cod in waters 
adjacent to the UK, traditional quantitative restrictions on catches in the form of 
annual quotas have, since 2003, been supplemented by Community limits on the 
amount of time the larger (over 10 metre) vessels can spend fishing for the species 
(termed 'days at sea').  Similar restrictions have also been applied to sole in the 
Western English Channel from 2005.  This regulation extends the English 
implementation of the EU days at sea arrangements for a further year, with a number 
of relatively minor adjustments designed to improve the respective controls to assist 
the desired recovery of both stocks.  The only significant changes are reductions in the 
number of days available to each fishing vessel concerned, required to ensure the 
regime delivers the necessary reduction in fishing effort (in response to the latest 
scientific advice). 

 
7.2 We have not yet identified a significant public interest in the days at sea policy 
itself.  However, it is clear that an increasing number of consumers are becoming 
interested in the sources of their food and the sustainability of its production and this 
is beginning to have a significant effect on their purchasing decisions.  Such a policy 
is therefore consistent with a desire for greater long-term stability both of the stocks 
and within the catching sector. 

 
7.3 The English industry have been extensively consulted as the regimes have 
developed over the last few years - and have been actively involved in the negotiation 
process with the Commission and other Member States (see RIA for fuller details).  
They remain largely opposed to the principle of effort control, on the grounds that it 
interferes with historic fishing patterns, but recognise that quotas have in themselves 
not been sufficient to delivery healthy and sustainable stocks and have not offered any 
real alternatives.  (They are however appreciative of our efforts to maximise their 
potential flexibility within the parameters of the EU schemes.)  Ultimately however, 
mindful of the contribution of such activities to the social fabric of fishing 
communities throughout the country, we have sought to strike an appropriate balance 
between the needs of the industry long-term and the achievement of the necessary 
recovery of cod and sole.     

 
 
8. Impact 
 

8.1 A Regulatory Impact Assessment is attached to this memorandum. 
 

  
9. Contact 
 
 Simon Waterfield at the Department for Environment, Food and Rural Affairs 

Tel: 0207 238 4651 or email: simon.waterfield@defra.gsi.gov.uk can answer any 
queries regarding the instrument.   

 
 

mailto:simon.waterfield@defra.gsi.gov.uk
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REGULATORY IMPACT ASSESSMENT 
 
1. Title
 
The Sea Fishing (Restriction on Days at Sea) (Monitoring, Inspection and Surveillance) Order 
2006 
 
2. Purpose and intended effect of measure
 
(i) Objective
 
The Statutory Instrument provides for the enforcement of the EU measures which limit, from 
1 February 2006, days at sea by fishing vessels, with the objective of reducing damage to cod 
and sole stocks (Annexes IIA and IIC respectively).  The measures extend and enhance 
controls applied since February 2003 for cod and January 2005 for sole.  
 
The SI applies to the English fleet, wherever it is active (except within the Welsh 12 mile 
zone) and all vessels fishing within English waters.  Separate secondary legislation 
establishing equivalent arrangements is being made for Scotland, Wales and Northern Ireland. 
 
The policy goal in implementing the EU measures is to meet UK obligations to apply this 
fisheries legislation effectively, while providing the flexibility allowed by the measures to the 
benefit of the industry, and avoiding undue difficulties in or costs of, administration and 
enforcement.  
 
(ii) Background
 
At the December 2005 Council of Ministers, agreement was reached on a further year’s 
extension of the restrictions on fishing effort for cod and sole.  The measures (known as 
Annex IIA and IIC) continue the work of their predecessor (known as Annex IVa and IVc) by 
tightening up on the controls, to ensure the necessary effort reduction is actually delivered.   
 
The Annexes are part of EU Regulation 51/2006. They set the number of days at sea that a 
vessel may carry certain types of fishing gear in the North Sea, Irish Sea, Eastern Channel and 
waters west of Scotland (in respect of cod) and the Western Channel (in respect of sole).   The 
number of permitted days per monthly management period varies depending on the type of 
gear carried by the vessel.    
 
In addition the measures permit Member States to allow: 
 
- the management periods of one month to be replaced by ones of up to 12 months; 
- additional days to be granted to vessels continuing to limit their catches of cod or 

using more sustainable gears; 
- the transfer of days from one vessel to another within the same or similar gear 

category; and 
- a day to be counted as any consecutive period of 24 hours. 
 
The SI provides for these management options to be available to fishermen, subject to some 
limitations on transfers between vessels in order to respect the aims of the EU measures. The 
EU measures have direct effect in the UK, but enforcement powers are required, and this SI 
also establishes the necessary offences and penalties to ensure compliance.  
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The EU measures, which were agreed by the Council of Ministers in Brussels in December, 
came into force on 1 February.  To meet EU obligations normal timetables for preparing 
implementing legislation have therefore had to be telescoped. 
 
This RIA however relates to the implementing SI, not the EU measures themselves.    
 

Cod 
As background to this RIA, the effect of the directly applicable EU measure for cod, is to 
maintain a cap on the effort of certain types of vessels.   Vessels targeting cod or undertaking 
beam trawling, are eligible for a basic 163 and 167 days per year, before transfers take place.   
Around 50 English and Welsh vessels of these categories spent significantly more than that 
time at sea in the designated zones in 2001 (the base period for the scheme), of which 11 
spent 250 or more days at sea there, and 2 spent 300 or more.  Other categories of vessels will 
be entitled to a higher number of days at sea and will therefore be less affected. 
 
It is expected that the limits will cause considerable difficulty for some English vessels.   It is 
not possible to quantify the actual impact, because vessel owners are likely to adjust their 
fishing practices in order to make the most efficient use of their permitted time at sea.   They 
could also seek to increase their allocation through transfers and/or undertake greater fishing 
in non-regulated areas.  Not only that, the profitability of individual vessels, and thus their 
scope for adjustment of time at sea, varies greatly depending on a range of factors.     
 
Pressure on cod from the UK whitefish fleet has reduced significantly during the application 
of the days at sea arrangements, not least because of the impact of the decommissioning 
scheme the Government ran in 2003, under which vessel owners could receive grants to scrap 
their boats and cancel the vessel licence.  The scheme was designed to address the problems 
of those vessel owners most affected by the regime, by enabling them to leave the industry.  
The effects were most obvious in 2004, the first full fishing year following the removal of the 
vessels from the fleet.  Additional benefits have been extended to the UK in the interim in the 
form of additional days available in lieu of the effort removed through the scheme. 
 

Sole 
The Commission have for some time been trying to introduce a fully-fledged recovery plan 
for Western Channel sole in the light of their concerns about the state of the stock.  We (and 
other Member States) have resisted, on the grounds that whilst requiring some management, 
the stock is not in the same sort of trouble, as that of cod.  We therefore favour assistance 
through technical measures, like increasing the required mesh or minimum landing sizes. 
 
Following further scientific concerns and in the absence of agreement amongst Member 
States on the nature of appropriate technical measures however, we reluctantly accepted a 
scaled-down (and less onerous) version of the cod recovery plan to apply in 2005, with an 
allocation of days which was not expected to cause major problems for our fishermen.  In the 
continued absence of agreement on a long-term plan, the scheme was extended to 2006.  The 
number of days available has been reduced by one per month, but again we do not see this as 
a major problem for the sole fleet – and we have also successfully exempted (for this year) 
netters who do not have a significant impact on the stock. 
 
(iii)  Risk assessment 
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Cod 
 
The original EU measure was introduced because of scientific evidence that stocks of cod 
have reached their lowest ever levels, and that direct cuts in fishing time by vessels were the 
only way to achieve their recovery to sustainable levels.   The measure, together with cuts in 
allowable catches for cod, was designed to reduce directed fish mortality by 65%, as part of a 
future strategy to restore cod stocks to a sustainable level over the coming decade.  It has not 
however fully delivered thus far and the latest measure is therefore designed to ensure the 
recovery programme remains on track. 

Sole 
 
The new measure created a relatively light regime designed to achieve stock recovery with the 
minimum of pain for the industry, but the Commission’s intention is still to press for a more 
stringent long-term management mechanism for the future.   
 
(iv) Business sectors affected       
 
Many of the fishing vessels which operate in the restricted areas are directly affected.  To the 
extent that they cannot carry on their business, a reduction in the numbers of vessels in a port 
can also have effects on related local enterprises, including suppliers to vessels, such as 
chandlers and the purchasers of landed fish, including merchants and processing companies.   
These will generally be small businesses. 
 
(v) Issues of equity and fairness
 
This RIA relates to the SI implementing the EU measures, not to the EU measures 
themselves.    It does not therefore address issues such as the variation in numbers of 
permitted days per month between vessels with different categories of gear.     However, 
looking broadly at the effects of the latest controls, the issue of whether the benefits of the 
measure will accrue to those subject to the controls can be addressed.  The benefits of 
avoiding the collapse of cod or sole stocks and in the long term their recovery will be reaped 
by the fishing fleet, which is subject to the EU controls.     
 
The provisions made by the SI apply equivalently across the relevant sectors of the fleet.  
 
3 Options
 
EU legislation requires Member States to enforce the provisions of fisheries controls.    The 
range of offences and scale of penalties included in this SI, reflect the standard UK approach 
to equivalent EU fisheries legislation, itself influenced by experience and by European 
Commission expectations of effective enforcement activity. 
 
The SI implements Government decisions as to the use of the flexibility permitted to Member 
States by the EU measures (see paragraph 2(ii) above).   The options for implementation 
were: 
 
- Option 1  - refuse to allow any of the permitted flexibility; and 
- Option 2 - permit it with no additional limitations. 
 
4. Benefits 
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Option 1 - this is the base option: it would provide no benefits to fishermen over 
and above those provided directly by the EU measure itself; 

 
Option 2  - powers to transfer days provide flexibility to the industry to enable it to 

make best use of the available time at sea.    It could reduce the number of vessels, 
which became unviable.   (As could the granting of the various derogations, providing 
additional days for more sustainable fishing.)  It could also increase fish catches in the 
longer term, but within the levels considered acceptable by the Council in agreeing the 
EU measure (ie as not jeopardising the respective stocks); 

 
5. Costs for business  
 
(i) compliance costs 
 

Policy costs of the measures provided for in this SI 
 
Neither of the options impose additional costs on the industry above those applied by the EU 
measures (although Option 2 would reduce them). 
 

Implementation costs of the measures provided for in this SI 
 
Under Option 2 fishermen will need to report any transfers of days they wish to make, on a 
simple form, to enable each vessel’s entitlement to days to be monitored.  This should not 
constitute a significant cost.     
 

Timescale 
 
The EU measures will last until the end of January 2007, but are then likely to be extended in 
some similar form or other.   
 
(ii)  costs for a typical business
 
As described above the costs will depend on the extent to which a vessel has to reduce its 
effective time at sea and the extent to which vessels can adjust their practices cannot be 
quantified.  It is clear however that under Option 2 the flexibility for adaptation is greater and 
the potential costs therefore appreciably reduced. 
 
6. Consultation with small business 
 
Virtually all businesses in the fish catching industry are small businesses.  Since the original 
regulation for cod was agreed on 20 December 2002 there have been a significant number of 
meetings with representatives of the English industry.   Those members of the industry who 
have written in to Defra have been contacted to discuss their concerns.   The industry 
maintain their disagreement in principle with the concept of limits on days at sea, but have 
constructively suggested issues for resolution in implementing the schemes.   They have 
pressed for Option 2 to be made available. 
 
7. Competition assessment
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The intention and effect of the EU measures are to impose tighter limits on vessels which fish 
for cod than on vessels which take cod as a limited bycatch (only those gears actually used to 
target sole are included in that scheme).   The options considered above for the SI would not 
create significant distorting effects.   Indications are that other Member States intend to 
implement the flexibilities in the EU measure in a similar way to that intended by the UK 
Government. 
 
8. Enforcement and sanctions 
 
The SI confirms offences for breaches of the EU measures, along standard lines for equivalent 
fisheries legislation and will be enforced by inspectors from the Marine Fisheries Agency. 
 
Defra have established a small team to advise the industry and monitor activity.   Use of 
Option 2 will require limited additional effort in this team to monitor transfers, possibly of the 
order of one person/year.  
 
9. Monitoring and Review 
 
The EU measures and the SI apply for the period to the end of January 2007.     The 
Government will monitor the effects of the measures and feed into the European Commission 
our views on what should succeed them. 
 
10. Consultation
 
Fisheries Departments agreed on an appropriate UK-wide approach to the negotiations, 
reflecting the particular concerns of their own fishermen.  
 
The industry were also extensively consulted in the lead-up to the December Council 
decision.  Because there have been few substantive changes to the rules themselves, it was not 
considered appropriate to discuss implementation further with the wider industry thereafter, 
but discussions have taken place with various industry representatives.  See also para 6 above.  
 
11. Guidance
 
Provisional guidance was issued to the industry in January.  More detailed advice will follow 
shortly.  
 
12. Summary and recommendation
 
Although the SI essentially provides offences and penalties to permit enforcement of the 
directly applicable EU measures, there is scope to decide whether to take up the options 
provided within these measures.    These provide flexibility for fishermen and help to reduce 
the costs to the industry.    The Government must however ensure that flexibilities provided 
do not undermine the effectiveness of the regimes. 
 
On that basis it would appear unreasonable to refuse the industry access to the benefits 
(Option 1).   The Government therefore intends that Option 2 be adopted.  
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13. Declaration 
 
I have read the regulatory impact assessment and I am satisfied that the benefits justify the 
costs. 
 
 
Signed: Ben Bradshaw 
 
Date:  10th May 2006 
 
Ben Bradshaw 
Minister for Local Environment, Marine and Animal Welfare  
Defra 
 
 
Contact Point:    Simon Waterfield 
   Defra 
   Area 2D 
   17 Smith Square 
   London SW1P 3JR 
   Tel. 020 7238 4651 
   email – simon.waterfield@defra.gsi.gov.uk 
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