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STATUTORY INSTRUMENTS

2007 No. 3345

TRANSPORT AND WORKS ENGLAND
TRANSPORT, ENGLAND

The Felixstowe Dock and Railway
Company (Land Acquisition) Order 2007

Made       -      -      -      - 26th November 2007

Coming into force       -      - 17th December 2007

An application has been made to the Secretary of State in accordance with the Transport and Works
(Applications and Objections Procedure) (England and Wales) Rules 2000(1) for an order under
sections 3 and 5 of the Transport and Works Act 1992(2) (“the 1992 Act”).
The Secretary of State caused an inquiry to be held for the purposes of the application pursuant to
section 11 of the 1992 Act.
The Secretary of State, having considered the objections made and not withdrawn and the report
of the person who held the inquiry, has determined to make an Order giving effect to the proposals
comprised in the application with modifications which in her opinion do not make any substantial
change in the proposals.
Notice of the Secretary of State’s determination was published in the London Gazette on 27th
February 2006.
Accordingly, the Secretary of State, in exercise of the powers conferred on her by sections 3 and 5 of,
and paragraphs 3 to 5, 7, 8, 11 and 16 of Schedule 1 to, the 1992 Act makes the following Order:—

PART 1
PRELIMINARY

Citation and commencement

1.—(1)  This Order may be cited as the Felixstowe Dock and Railway Company (Land
Acquisition) Order 2007 and shall come into force on 17th December 2007.

(1) S.I. 2000/2190.
(2) 1992 c. 42 as amended by S.I. 1995/1541, S.I. 1998/2226 and S.I. 2000/3199.

http://www.legislation.gov.uk/id/uksi/2000/2190
http://www.legislation.gov.uk/id/ukpga/1992/42
http://www.legislation.gov.uk/id/uksi/1995/1541
http://www.legislation.gov.uk/id/uksi/1998/2226
http://www.legislation.gov.uk/id/uksi/2000/3199
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(2)  The Felixstowe Dock and Railway Acts and Orders 1879 to 2002(3), the Felixstowe Dock
and Railway Harbour Revision Order 2007(4) and this Order may be cited together as the Felixstowe
Dock and Railway Acts and Orders 1879 to 2007.

Interpretation

2.—(1)  In this Order—
“the 1965 Act” means the Compulsory Purchase Act 1965(5);
“the Applications Rules” means the Transport and Works (Applications and Objections
Procedure) (England and Wales) Rules 2000;
“the book of reference” means the book of reference certified by the Secretary of State as the
book of reference for the purposes of this Order;
“the Company” means the Felixstowe Dock and Railway Company being a company limited
by shares and incorporated by the Felixstowe Railway and Pier Act 1875(6);
“dock” means the dock constructed by the Company in pursuance of the powers conferred on
them by the Felixstowe Dock and Railway Acts and Orders 1879 to 2007 and includes the open
cut or channel also constructed under those powers, all other works, land, buildings, ancillary
works, plant, property and conveniences connected therewith, as from time to time existing;
“Felixstowe South Reconfiguration” means the development of that part of the dock for which
planning permission was granted by the First Secretary of State on 1st February 2006 and
which includes the area in Harwich Harbour proposed to be reclaimed under the provisions of
the Felixstowe Dock and Railway Harbour Revision Order 2007(7);
“the land plans” means the plans certified by the Secretary of State as the land plans for the
purposes of this Order;
“the tribunal” means the Lands Tribunal; and
“the undertaking” means the harbour undertaking of the Company as authorised from time to
time.

(2)  References in this Order to rights over land include references to rights to do, or to place and
maintain, anything in, on or under land or in the air-space over its surface.

(3)  All measurements stated in any description of lands in the book of reference shall be construed
as if the words “or thereabouts” were inserted after each measurement.

PART 2
ACQUISITION OF LAND

Power to acquire land

3. The Company may acquire compulsorily so much of the land shown coloured pink and edged
black on the land plans and described in the book of reference, or such estates, interests, easements,
or other rights in or over the land, as may be required for or in connection with the Felixstowe South
Reconfiguration and they may use any land so acquired for those purposes or for any other purposes
ancillary to the undertaking.

(3) See article 1(2) of S.I. 2002/2618.
(4) S.I. 2007/3219.
(5) 1965 c. 56.
(6) 1875 c. cxlv.
(7) S.I. 2007/3219.
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Application of Part 1 of the Compulsory Purchase Act 1965

4.—(1)  Part 1 of the 1965 Act, in so far as not modified by or inconsistent with the provisions
of this Order, shall apply to the acquisition of land under this Order—

(a) as it applies to a compulsory purchase to which the Acquisition of Land Act 1981(8)
applies; and

(b) as if this Order were a compulsory purchase order made under that Act.
(2)  Part 1 of the 1965 Act, as so applied, shall have effect as if section 4 (which provides a time

limit for compulsory purchase of land) and paragraph 3(3) of Schedule 3 (which makes provision
as to the giving of bonds) were omitted.

Power to acquire new rights

5.—(1)  The Company may compulsorily acquire such easements or other rights over any land
referred to in article 3 (power to acquire land) as may be required for any purpose for which that
land may be acquired by them under that article, by creating them as well as by acquiring easements
or other rights already in existence.

(2)  Subject to section 8 of the 1965 Act (as substituted by paragraph 5 of Schedule 1 (modification
of compensation and compulsory purchase enactments for creation of new rights)), where the
Company acquires a right over land under paragraph (1) they shall not be required to acquire a
greater interest in that land.

(3)  Schedule 1 shall have effect for the purpose of modifying the enactments relating to
compensation and the provisions of the 1965 Act in their application in relation to the compulsory
acquisition under this article of a right over land by the creation of a new right.

Disregard of certain interests and improvements

6.—(1)  In assessing the compensation (if any) payable to any person on the acquisition from him
of any land under this Order, the tribunal shall not take into account—

(a) any interest in land, or
(b) any enhancement of the value of any interest in land by reason of any building erected,

works executed or improvement or alteration made on relevant land,
if the tribunal is satisfied that the creation of the interest, the erection of the building, the execution
of the works or the making of the improvement or alteration was not reasonably necessary and was
undertaken with a view to obtaining compensation or increased compensation.

(2)  In paragraph (1), “relevant land” means the land acquired from the person concerned or any
other land with which he is, or was at the time when the building was erected, the works executed
or the improvement or alteration made, directly or indirectly concerned.

Extinction of private rights of way

7.—(1)  All private rights of way over land subject to compulsory acquisition under this Order
shall be extinguished—

(a) as from the acquisition of the land by the Company, whether compulsorily or by agreement;
or

(b) on the entry on the land by the Company under section 11(1) of the 1965 Act;
whichever is sooner.

(8) 1981 c. 67.
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(2)  Any person who suffers loss by the extinguishment of any private right of way under this
article shall be entitled to compensation to be determined, in case of dispute, under Part 1 of the
Land Compensation Act 1961(9).

(3)  This article does not apply in relation to any right of way to which section 271 or 272 of the
Town and Country Planning Act 1990(10) (extinguishment of rights of statutory undertakers etc.)
applies.

Time limit for exercise of powers of acquisition

8. No notice to treat shall be served under Part 1 of the 1965 Act as applied to the acquisition of
land by article 4 (Application of Part 1 of the Compulsory Purchase Act 1965) after the end of the
period of five years beginning on the day on which this Order comes into force.

PART 3
MISCELLANEOUS AND GENERAL

Certification of plans, etc.

9. The Company shall, as soon as practicable after the making of this Order, submit copies of
the book of reference and the land plans to the Secretary of State for certification that they are true
copies of, respectively, the book of reference and land plans referred to in this Order; and a document
so certified shall be admissible in any proceedings as evidence of the contents of the document of
which it is a copy.

Statutory undertakers, etc.

10. The provisions of Schedule 2 (Provisions relating to statutory undertakers, etc.) shall have
effect.

Service of notices

11.—(1)  A notice or other document required or authorised to be served for the purposes of this
Order may be served—

(a) by post; or
(b) subject to paragraphs (5), (6), (7) and (8), by electronic transmission.

(2)  Where the person on whom a notice or other document to be served for the purposes of this
Order is a body corporate, the notice or document is duly served if it is served on the secretary or
clerk of that body.

(3)  For the purposes of section 7 of the Interpretation Act 1978(11) as it applies for the purposes of
this article, the proper address of any person in relation to the service on him of a notice or document
under paragraph (1) is, if he has given an address for service, that address, and otherwise—

(a) in the case of the secretary or clerk of a body corporate, the registered or principal office
of that body, and

(b) in any other case, his last known address at the time of service.

(9) 1961 c. 33.
(10) 1990 c. 8.
(11) 1978 c. 30.
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(4)  Where for the purposes of this Order a notice or other document is required or authorised to
be served on a person as having any interest in, or as the occupier of, land and his name or address
cannot be ascertained after reasonable enquiry, the notice may be served by—

(a) addressing it to him by name or by the description of “owner”, or as the case may be
“occupier”, of the land (describing it), and

(b) either leaving it in the hands of a person who is or appears to be resident or employed on
the land or leaving it conspicuously affixed to some building or object on or near the land.

(5)  Where a notice or other document required to be served or sent for the purposes of this Order
is served or sent by electronic transmission the requirement shall be taken to be fulfilled where
the recipient of the notice or other document to be transmitted has given his consent to the use of
electronic transmission either in writing or by electronic transmission.

(6)  Where the recipient of a notice or other document served or sent by electronic transmission
notifies the sender within 7 days of receipt that he requires a paper copy of all or any part of that
notice or other document the sender shall provide such a copy as soon as reasonably practicable.

(7)  A person may revoke his consent to the use of electronic transmission in accordance with
paragraph (8).

(8)  Where a person is no longer willing to accept the use of electronic transmission for any of
the purposes of this Order he shall—

(a) give notice in writing or by electronic transmission revoking any consent given by him
for that purpose; and

(b) such revocation shall be final and shall take effect on a date specified by the person in the
notice but that date shall not be less than 7 days after the date on which the notice is given.

(9)  This article shall not be taken to exclude the employment of any method of service not
expressly provided for by it.

No double recovery

12. Compensation shall not be payable in respect of the same matter both under this Order and
under any other enactment, any contract or any rule of law.

Signed by authority of the Secretary of State

26th November 2007

Ellis Harvey
Head of Transport and Works Act Orders Unit

Department for Transport
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S C H E D U L E S

SCHEDULE 1 Article 5

MODIFICATION OF COMPENSATION AND COMPULSORY
PURCHASE ENACTMENTS FOR CREATION OF NEW RIGHTS

Compensation enactments

1. The enactments for the time being in force with respect to compensation for the compulsory
purchase of land shall apply with the necessary modifications as respects compensation in the case
of a compulsory acquisition under this Order of a right by the creation of a new right as they apply
as respects compensation, on the compulsory purchase of land and interests in land.

2.—(1)  Without prejudice to the generality of paragraph 1, the Land Compensation Act 1973(12)
shall have effect subject to the modifications set out in sub-paragraphs (2) and (3).

(2)  In section 44(1) (compensation for injurious affection), as it applies to compensation for
injurious affection under section 7 of the 1965 Act as substituted by paragraph 4—

(a) for the words “land is acquired or taken” there shall be substituted the words “a right over
land is purchased”; and

(b) for the words “acquired or taken from him” there shall be substituted the words “over
which the right is exercisable”.

(3)  In section 58(1) (determination of material detriment where part of house etc. proposed for
compulsory acquisition), as it applies to determinations under section 8 of the 1965 Act as substituted
by paragraph 5—

(a) for the word “part” in paragraphs (a) and (b) there shall be substituted the words “a right
over land consisting”;

(b) for the word “severance” there shall be substituted the words “right over the whole of the
house, building or manufactory or of the house and the park or garden”;

(c) for the words “part proposed” there shall be substituted the words “right proposed”; and
(d) for the words “part is” there shall be substituted the words “right is”.

Application of the 1965 Act

3.—(1)  The 1965 Act shall have effect with the modifications necessary to make it apply to the
compulsory acquisition under this Order of a right by the creation of a new right as it applies to the
compulsory acquisition under this Order of land, so that, in appropriate contexts, references in that
Act to land are to be read (according to the requirements of the particular context) as referring to,
or as including references to—

(a) the right acquired or to be acquired, or
(b) the land over which the right is or is to be exercisable.

(12) 1973 c. 26.
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(2)  Without prejudice to the generality of sub-paragraph (1), Part 1 of the 1965 Act shall apply
in relation to the compulsory acquisition under this Order of a right by the creation of a new right
with the modifications specified in the following provisions of this Schedule.

4. For section 7 of the 1965 Act (measure of compensation) there shall be substituted the
following section—

“7. In assessing the compensation to be paid by the acquiring authority under this Act
regard shall be had not only to the extent (if any) to which the value of the land over which
the right is to be acquired is depreciated by the acquisition of the right but also to the damage
(if any) to be sustained by the owner of the land by reason of its severance from other land
of his, or injuriously affecting that other land by the exercise of the powers conferred by
this or the special Act.”.

5. For section 8 of the 1965 Act (provisions as to divided land) there shall be substituted the
following—

(1)  Where in consequence of the service on a person under section 5 of this Act of a
notice to treat in respect of a right over land consisting of a house, building or manufactory
or of a park or garden belonging to a house (“the relevant land”)—

(a) a question of disputed compensation in respect of the purchase of the right
would apart from this section fall to be determined by the Lands Tribunal (“the
tribunal”); and

(b) before the tribunal has determined that question the person satisfies the tribunal
that he has an interest which he is able and willing to sell in the whole of the
relevant land and—

(i) where that land consists of a house, building or manufactory, that the right
cannot be purchased without material detriment to that land, or

(ii) where that land consists of such a park or garden, that the right cannot be
purchased without seriously affecting the amenity or convenience of the
house to which that land belongs,

the Felixstowe Dock and Railway Company (Land Acquisition) Order 2007(13) (“the
Order”) shall, in relation to that person cease to authorise the purchase of the right and be
deemed to authorise the purchase of that person’s interest in the whole of the relevant land
including, where the land consists of such a park or garden, the house to which it belongs,
and the notice shall be deemed to have been served in respect of that interest on such date
as the tribunal directs.

(2)  Any question as to the extent of the land in which the Order is deemed to authorise
the purchase of an interest by virtue of subsection (1) of this section shall be determined
by the tribunal.

(3)  Where in consequence of a determination of the tribunal that it is satisfied as
mentioned in subsection (1) of this section the Order is deemed by virtue of that subsection
to authorise the purchase of an interest in land, the acquiring authority may, at any time
within the period of six weeks beginning with the date of the determination, withdraw the
notice to treat in consequence of which the determination was made; but nothing in this
subsection prejudices any other power of the authority to withdraw the notice.”.

6. The following provisions of the 1965 Act (which state the effect of a deed poll executed in
various circumstances where there is no conveyance by persons with interests in the land), that is
to say—

(13) S.I. 2007/3345.
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(a) section 9(4) (failure by owners to convey);
(b) paragraph 10(3) of Schedule 1 (owners under incapacity);
(c) paragraph 2(3) of Schedule 2 (absent and untraced owners); and
(d) paragraphs 2(3) and 7(2) of Schedule 4 (common land),

shall be so modified as to secure that, as against persons with interests in the land which are expressed
to be overridden by the deed, the right which is to be compulsorily acquired is vested absolutely in
the acquiring authority.

7. Section 11 of the 1965 Act (powers of entry) shall be so modified as to secure that, as from
the date on which the acquiring authority have served notice to treat in respect of any right, they
have power, exercisable in the like circumstances and subject to the like conditions, to enter for the
purpose of exercising that right (which shall be deemed for this purpose to have been created on
the date of service of the notice); and sections 12 (penalty for unauthorised entry) and 13 (entry on
warrant in the event of obstruction) of the 1965 Act shall be modified correspondingly.

8. Section 20 of the 1965 Act (protection for interests of tenants at will etc.) shall apply with the
modifications necessary to secure that persons with such interests in land as are mentioned in that
section are compensated in a manner corresponding to that in which they would be compensated on
a compulsory acquisition under this Order of that land, but taking into account only the extent (if
any) of such interference with such an interest as is actually caused, or likely to be caused, by the
exercise of the right in question.

9. Section 22 of the 1965 Act (protection of acquiring authority’s possession where by
inadvertence an estate, right or interest has not been got in) shall be so modified as to enable the
acquiring authority, in circumstances corresponding to those referred to in that section, to continue
to be entitled to exercise the right acquired, subject to compliance with that section as respects
compensation.

SCHEDULE 2 Article 10

PROVISIONS RELATING TO STATUTORY UNDERTAKERS, ETC.

PART 1
APPARATUS OF STATUTORY UNDERTAKERS, ETC. ON LAND ACQUIRED
1. Subject to the following provisions of this Part of this Schedule, sections 271 to 274 of the 1990

Act (power to extinguish rights of statutory undertakers, etc. and power of statutory undertakers,
etc. to remove or re-site apparatus) shall apply in relation to any land acquired or appropriated by
the Company under this Order; and all such other provisions of that Act as apply for the purposes
of those provisions (including sections 275 to 278, which contain provisions consequential on the
extinguishment of any rights under sections 271 and 272, and sections 279(2) to (4), 280 and 282
which provide for the payment of compensation) shall have effect accordingly.

2. In the provisions of the 1990 Act, as applied by paragraph 1, references to the appropriate
Minister are references to the Secretary of State.

3. Where any apparatus of public utility undertakers or of an electronic communications code
operator or former PTO is removed in pursuance of a notice or order given or made under section 271,
272 or 273 of the 1990 Act, as applied by paragraph 1, any person who is the owner or occupier
of premises to which a supply was given from that apparatus shall be entitled to recover from the
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Company compensation in respect of expenditure reasonably incurred by him, in consequence of
the removal, for the purpose of effecting a connection between the premises and any other apparatus
from which a supply is given.

4. Paragraph 3 shall not apply in the case of the removal of a public sewer but where such a sewer
is removed in pursuance of such a notice or order as is mentioned in that paragraph, any person
who is—

(a) the owner or occupier of premises the drains of which communicated with that sewer, or
(b) the owner of a private sewer which communicated with that sewer,

shall be entitled to recover from the Company compensation in respect of expenditure reasonably
incurred by him, in consequence of the removal, for the purpose of making his drain or sewer
communicate with any other public sewer or with a private sewage disposal plant.

5. The provisions of the 1990 Act mentioned in paragraph 1, as applied by that paragraph, shall
not have effect in relation to apparatus as respects which Part 3 of the New Roads and Street Works
Act 1991(14) applies.

6. In this Part of this Schedule—
“the 1990 Act” means the Town and Country Planning Act 1990(15);
“the 2003 Act” means the Communications Act 2003(16);
“conduit system” has the same meaning as in the electronic communications code and
references to providing a conduit system shall be construed in accordance with paragraph
1(3A) of that code;
“electronic communications apparatus” has the same meaning as in the electronic
communications code;
“the electronic communications code” has the same meaning as in Chapter 1 of Part 2 of the
2003 Act;
“electronic communications code network” means—
(a) so much of an electronic communications network or conduit system provided by an

electronic communications code operator as is not excluded from the application of the
electronic communications code by a direction under section 106 of the 2003 Act; and

(b) an electronic communications network which the Secretary of State or a Northern Ireland
department is providing or proposing to provide;

“electronic communications code operator” means a person in whose case the electronic
communications code is applied by a direction under section 106 of the 2003 Act;
“electronic communications network” and “electronic communications service” each has the
same meaning as in the 2003 Act;
“former PTO” means a person—
(a) who is a provider of a public electronic communications network or a public electronic

communications service which, immediately before the date on which the repeal by the
2003 Act of section 7 of the Telecommunications Act 1984(17) comes into force, was
designated as a public telecommunication system under section 9 of that Act; and

(b) who, immediately before that date, was authorised to provide that network or service by
a licence to which section 8 of that Act applied;

(14) 1991 c. 22.
(15) 1990 c. 8.
(16) 2003 c. 21.
(17) 1984 c. 12.
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“operator”, in relation to an electronic communications code network, means—
(a) the electronic communications code operator providing that network; or
(b) the Secretary of State or a Northern Ireland department, to the extent that they are

providing or proposing to provide that network;
“owner”, in relation to land, means a person, other than a mortgagee not in possession, who
is for the time being entitled to dispose of the fee simple of land (whether in possession or
reversion) and includes a person holding, or entitled to the rents and profits of, the land under
a lease or tenancy having an unexpired term exceeding 3 years;
“provide” and cognate expressions, in relation to an electronic communications network, an
electronic communications service or associated facilities, are to be construed in accordance
with section 32(4) of the 2003 Act;
“public electronic communications network” and “public electronic communications service”
each has the same meaning as in Chapter 1 of Part 2 of the 2003 Act;
“public utility undertakers” has the same meaning as in the Highways Act 1980(18).

PART 2
PROTECTION FOR NATIONAL GRID GAS PLC

1.—(1)  For the protection of National Grid Gas the following provisions shall, unless otherwise
agreed in writing between the Company and National Grid Gas, have effect.

(2)  In this Part of this Schedule—
“adequate alternative apparatus” means alternative apparatus adequate to enable National Grid
Gas to fulfil its statutory functions in a manner not less efficient than previously;
“apparatus” means any mains, pipes or other apparatus belonging to or maintained by National
Grid Gas (not being, except in paragraph 2, apparatus in respect of which the relations between
the Company and National Grid Gas are regulated by the provisions of Part 3 of the New
Roads and Street Works Act 1991(19)), and includes any structure for the lodging therein of
apparatus or for giving access to apparatus;
“functions” includes powers and duties;
“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over or upon land;
“plan” includes sections, specifications and method statements; and
“National Grid Gas” means National Grid Gas Plc being a person authorised to carry on, in
any area within which the Company is by this Order authorised to purchase land or execute
works, an undertaking for the supply, transportation or storage of gas.

(3)  The provisions of Part 1 of this Schedule (apparatus of statutory undertakers, etc. on land
acquired) shall not apply in relation to apparatus to which this Part of this Schedule applies.

2. Notwithstanding the temporary stopping up or diversion of any highway National Grid Gas
shall be at liberty at all times to execute and do all such works and things in, upon or under any
such highway as may be reasonably necessary or desirable to enable it to maintain, renew, or use
any apparatus which at the time of the stopping up or diversion was in that highway.

(18) 1980 c. 66.
(19) 1991 c. 22.
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3.—(1)  The Company, in the case of the powers conferred by this Order, shall, so far as is
reasonably practicable, so exercise those powers as not to obstruct or render less convenient the
access to any apparatus and, if by reason of the exercise of those powers, any damage to any apparatus
(other than apparatus the repair of which is not reasonably necessary in view of its intended removal
or abandonment) or property of National Grid Gas or any interruption in the supply of gas by National
Grid Gas is caused, the Company shall bear and pay the cost reasonably incurred by National Grid
Gas in making good such damage or restoring the supply; and, subject to sub-paragraph (2), shall—

(a) make reasonable compensation to National Grid Gas for any loss sustained by it; and
(b) indemnify National Grid Gas against all claims, demands, proceedings, costs, damages and

expenses which may be made or taken against or recovered from or incurred by National
Grid Gas,

by reason of any such damage or interruption.
(2)  Nothing in this paragraph shall impose any liability on the Company with respect to any

damage or interruption to the extent that such damage or interruption is attributable to the act, neglect
or default of National Grid Gas or its contractors or workmen; and National Grid Gas shall give to the
Company reasonable notice of any claim or demand as aforesaid and no settlement or compromise
thereof shall be made without the prior consent of the Company.

4. Notwithstanding anything in this Order or shown on the land plans the Company shall not
acquire any apparatus under the powers of this Order otherwise than by agreement.

5.—(1)  If the Company, in the exercise of the powers of this Order, acquires any interest in any
land in which any apparatus is placed, that apparatus shall not be removed under this Part of this
Schedule and any right of National Grid Gas to use, maintain, repair, inspect or renew that apparatus
in that land shall not be extinguished until adequate alternative apparatus has been constructed and
is in operation to the reasonable satisfaction of National Grid Gas.

(2)  If the Company, for the purpose of executing any works in, on or under any land purchased,
held, appropriated or used under this Order, requires the removal of any apparatus placed in that
land, it shall give to National Grid Gas not less than 56 days written notice of that requirement,
together with a plan and section of the work proposed, and of the proposed position of the alternative
apparatus to be provided or constructed so as to provide adequate alternative apparatus in place of
the apparatus to be removed, and in that case (or if in consequence of the exercise of any of the
powers of this Order National Grid Gas reasonably requires to remove any apparatus) the Company
shall, subject to sub-paragraph (3), afford to National Grid Gas the necessary facilities and rights
for the construction of the alternative apparatus in other land of the Company and thereafter for the
use, maintenance and renewal of that apparatus.

(3)  If the alternative apparatus or any part of it is to be constructed elsewhere than in other land
of the Company, or the Company is unable to afford such facilities and rights as aforesaid in the
land in which the alternative apparatus or part of it is to be constructed, National Grid Gas shall, on
receipt of a written notice to that effect from the Company, forthwith use its reasonable endeavours
to obtain the necessary facilities and rights in that last-mentioned land, provided that the obligation
shall not extend to the exercise by National Grid Gas of any power to acquire compulsorily any land
or rights in land.

(4)  Any alternative apparatus to be constructed in land of the Company under this Part of this
Schedule shall be constructed in such manner and in such line or situation as may be agreed between
National Grid Gas and the Company or in default of agreement settled by arbitration.

(5)  National Grid Gas shall, after the alternative apparatus to be provided or constructed has
been agreed or settled by arbitration as aforesaid and after the grant to National Grid Gas of any
such facilities and rights as are referred to in sub-paragraph (2) or (3), proceed with all reasonable
dispatch to construct and bring into operation the alternative apparatus and thereafter to remove any
apparatus required by the Company to be removed under the provisions of this Part of this Schedule.
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(6)  Notwithstanding anything in sub-paragraph (5), if the Company gives notice in writing
to National Grid Gas that it desires itself to execute any part of so much of the work necessary
in connection with the construction of the alternative apparatus, or the removal of the apparatus
required to be removed, as will take place in any land of the Company, that work, instead of being
carried out by National Grid Gas, shall be carried out by the Company in accordance with plans and
specifications and in a position agreed between National Grid Gas and the Company or in default
of agreement determined by arbitration, with all reasonable dispatch under the superintendence, if
given, and to the reasonable satisfaction of National Grid Gas.

(7)  Nothing in sub-paragraph (6) shall authorise the Company to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling
around the apparatus (where the apparatus is laid in a trench) within 600 millimetres (measured in
any direction) of the apparatus.

6.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the Company
affords to National Grid Gas facilities and rights for the construction, maintenance and renewal in
land of the Company of alternative apparatus in substitution for apparatus to be removed as aforesaid,
those facilities and rights shall be granted upon such terms and conditions as may be agreed between
the Company and National Grid Gas or in default of agreement settled by arbitration in accordance
with sub-paragraphs (2) and (3).

(2)  In settling those terms and conditions in respect of alternative apparatus to be constructed in
any land of the Company, the arbitrator shall—

(a) give effect to all reasonable requirements of the Company for ensuring the safe and
efficient operation of the Felixstowe South Reconfiguration and for securing any
subsequent alterations or adaptations of the alternative apparatus which may be required
to prevent interference with any proposed works of the Company; and

(b) so far as it may be reasonable and practicable to do so in the circumstances of the particular
case, give effect to the terms and conditions (if any) applicable to the apparatus for which
the alternative apparatus is to be substituted, have regard to National Grid Gas’s ability to
fulfil its service obligations and to any other reasonable requirements of National Grid Gas.

(3)  If the facilities and rights to be afforded by the Company in respect of any alternative apparatus
and the terms and conditions subject to which the same are to be granted are in the opinion of the
arbitrator less favourable on the whole to National Grid Gas than the facilities and rights enjoyed by
it in respect of the apparatus to be removed and the terms and conditions to which those facilities
and rights are subject, the arbitrator shall make such provision for the payment of compensation
by the Company to National Grid Gas as appears to him to be reasonable having regard to all the
circumstances of the particular case.

7.—(1)  Not less than 56 days before commencing the execution of any works that are referred to
in paragraph 5(2) and are near to, or will or may affect, any apparatus the removal of which has not
been required by the Company under paragraph 5(2), the Company shall submit to National Grid
Gas a plan, section and description of the works to be executed.

(2)  Those works shall be executed only in accordance with the plan, section and description
submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be
made in accordance with sub-paragraph (3) by National Grid Gas for the alteration or otherwise for
the protection of the apparatus or for securing access thereto and National Grid Gas shall be entitled
by its officer to watch and inspect the execution of those works.

(3)  Any requirements made by National Grid Gas under sub-paragraph (2) shall be made within
a period of 42 days beginning with the date on which a plan, section and description under sub-
paragraph (1) are submitted to it.
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(4)  If National Grid Gas, within 42 days after the submission to it of a plan, section and description
shall, in consequence of the works proposed by the Company, reasonably require the removal of any
apparatus and gives written notice to the Company of that requirement, the foregoing provisions of
this Part of this Schedule shall apply as if the removal of the apparatus had been required by the
Company under paragraph 5(2).

(5)  Nothing in this paragraph shall preclude the Company from submitting at any time or from
time to time, but in no case less than 28 days before commencing the execution of any works, a new
plan, section and description of the works in place of the plan, section and description previously
submitted, and thereupon the provisions of this paragraph shall apply in respect of the new plan,
section and description.

(6)  The Company shall not be required to comply with sub-paragraph (1) in a case of emergency
but in that case it shall give to National Grid Gas notice as soon as reasonably practicable and a plan,
section and description of those works as soon as reasonably practicable thereafter and shall comply
with sub-paragraph (2) so far as reasonably practicable in the circumstances.

8. Where, by reason of this Order, any part of any highway in which any apparatus is situated
ceases to be part of a highway National Grid Gas may exercise the same rights of access to such
apparatus as it enjoyed immediately before the coming into force of this Order and the Company
shall grant to National Grid Gas legal easements or rights reasonably satisfactory to National Grid
Gas, but nothing in this paragraph shall affect any right of the Company or of National Grid Gas to
require removal of such apparatus under this Part of this Schedule or the power of the Company to
execute works in accordance with paragraph 7.

9.—(1)  Subject to the following provisions of this paragraph, the Company shall pay to National
Grid Gas the costs, charges and expenses reasonably incurred by National Grid Gas in, or in
connection with, the inspection, removal, alteration or protection of any apparatus or the construction
of any new apparatus which may be required in consequence of the execution of any such works as
are referred to in paragraph 5(2), less the value of any apparatus removed under the provisions of this
Part of this Schedule (that value being calculated after removal), and shall also make compensation
to National Grid Gas—

(a) for any damage caused to any apparatus (other than apparatus the repair of which is not
reasonably necessary in view of its intended removal in accordance with the provisions
of this Part of this Schedule); and

(b) for any other expenses, loss, damages, penalty or costs incurred by National Grid Gas,
by reason of the execution, maintenance, user or failure of those works or otherwise by reason of
the exercise by the Company of the powers of this Order.

(2)  If in pursuance of the provision of this Part of this Schedule—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions, except where this has been solely due to using the nearest currently available
type or in compliance with the statutory obligations; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the Company or, in default of agreement, is not
determined by arbitration to be necessary, then, if it involves cost in the construction of works under
this Part of this Schedule exceeding that which would have been involved if the apparatus placed
had been of the existing type, capacity or dimensions, or at the existing depth, as the case may be,
the amount which apart from this paragraph would be payable to National Grid Gas by virtue of sub-
paragraph (1) shall be reduced by the amount of that excess.
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(3)  For the purposes of sub-paragraph (2) an extension of apparatus to a length greater than the
length of existing apparatus shall not be treated as a placing of apparatus of greater dimensions than
those of the existing apparatus.

(4)  An amount which apart from this sub-paragraph would be payable to National Grid Gas
in respect of works by virtue of sub-paragraph (1) (and having regard, where relevant, to sub-
paragraph (2)) shall, if the works include the placing of apparatus provided in substitution for
apparatus placed more than 7 years and 6 months earlier so as to confer on National Grid Gas any
financial benefit by deferment of the time for renewal of the apparatus in the ordinary course, be
reduced by the amount which represents that benefit as calculated in accordance with the Code of
Practice entitled “Measures Necessary where Apparatus is Affected by Major Works (Diversionary
Works)” and dated June 1992 and approved by the Secretary of State on 30th June 1992, as revised
and reissued from time to time.

(5)  Sub-paragraphs (2) to (4) shall not apply where the authorised works constitute major
transport works for the purposes of Part 3 of the New Roads and Street Works Act 1991(20), but
instead—

(a) the allowable costs of the construction of works under this Part of this Schedule shall
be determined in accordance with section 85 of that Act (sharing of cost of necessary
measures) and any regulations for the time being having effect under that section; and

(b) the allowable costs shall be borne by the Company and National Grid Gas in such
proportions as may be prescribed by any such regulations.

10. If in consequence of the exercise of the powers of this Order the access to any apparatus is
materially obstructed the Company shall, so far as reasonably practicable, provide alternative means
of access to such apparatus which is no less convenient than the access enjoyed by National Grid
Gas prior to the obstruction.

11.—(1)  Where, by reason of the stopping up of any highway, any apparatus belonging
to National Grid Gas and laid or placed in such highway or elsewhere is rendered derelict or
unnecessary, the Company shall, subject to sub-paragraph (2), pay to National Grid Gas the then
value of such apparatus (which shall thereupon become the property of the Company) and the
reasonable cost of and incidental to the cutting off of such apparatus from any other apparatus, and
of and incidental to the execution or doing of any works or things rendered necessary or expedient
by reason of such apparatus being so rendered derelict or unnecessary.

(2)  The Company shall not under the provisions of this paragraph be required to pay to National
Grid Gas the value of any apparatus rendered derelict or unnecessary if, to the reasonable satisfaction
of National Grid Gas, other apparatus has at the expense of the Company been provided and laid
and made ready for use in substitution for the apparatus so rendered derelict or unnecessary.

12. Any difference arising between the Company and National Grid Gas under this Part of this
Schedule shall be referred to and settled by a single arbitrator to be agreed between the parties or,
failing agreement, to be appointed on the application of either party (after notice in writing to the
other) by the President of the Institution of Civil Engineers.

13. Nothing in this Part of this Schedule shall affect the provisions of any enactment or agreement
regulating the relations between the Company and National Grid Gas in respect of any apparatus
laid or erected in land belonging to the Company on the coming into force of this Order.

(20) 1991 c. 22.
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EXPLANATORY NOTE

(This note is not part of the Order)

This Order confers powers on Felixstowe Dock and Railway Company for the compulsory
acquisition of land and rights over land at or in the vicinity of the dock area at Felixstowe South
in connection with the provision of the proposed redevelopment of that area. The Order does not
authorise the construction of works or any other development.
A copy of the land plans and the book of reference referred to in the Order may be inspected at the
offices of the Company, Tomline House, Felixstowe, Suffolk IP11 3SY.
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