
 
  

EXPLANATORY MEMORANDUM TO 
 

THE BANK INSOLVENCY (SCOTLAND) (AMENDMENT) RULES 2010 
 

2010 No. 2586 (S. 7) 
 
 
1. This explanatory memorandum has been prepared by HM Treasury and is laid before 

Parliament by Command of Her Majesty. 
 

This memorandum contains information for the Joint Committee on Statutory 
Instruments. 
 

2.  Purpose of the instrument 

The instrument makes amendments to the Bank Insolvency (Scotland) Rules 2009 
(2009/351) (“the BIP(S) Rules”), which provide special insolvency rules for the bank 
insolvency procedure (BIP) established in Part 2 of the Banking Act 2009 (“the 2009 
Act”) in Scotland. The changes are necessary to reflect changes that have been made 
by the Insolvency Service to the general insolvency rules (the Insolvency (Scotland) 
Rules 1986 (SI 1986/1915) (the “1986 Rules (S)”), on which the BIP (S) Rules are 
based and to make some minor and technical amendments. 

3. Matters of special interest to the Joint Committee on Statutory Instruments 

3.1 None. 

4. Legislative Context 

4.1 The instrument is the second use (in relation to Scotland) of the powers of 
the Treasury under section 411(1A) of the Insolvency Act 1986 (the “1986 
Act”) as introduced by section 125 of the 2009 Act to make rules to give 
effect to the bank insolvency procedure in Scotland.  

4.2 Part 2 of the 2009 Act provides for a modified insolvency procedure for 
banks as defined in section 91 of the 2009 Act, which may be used as an 
alternative to the corporate insolvency processes set out in the 1986 Act. 
The bank insolvency procedure is based, with modifications where 
required, on the provisions for winding up companies set out in Part 4 of 
the 1986 Act. 

4.3 This instrument makes amendments to the rules that give effect to that 
procedure. The BIP (S) Rules are based, with necessary modifications, on 
the rules set out in Part 4 of  the 1986 Rules (S) ); with rules in Parts 7 of 
those Rules applied in relation to meetings and general provisions. The BIP 
(S) Rules follow the order of the 1986 Rules (S). 

4.4 The amendments to the BIP (S) Rules- 

4.4.1 are required to provide that reference to the 1986 Rules (S) means 
those Rules as amended up to 1st October 2009 (the date on which 

 



 
  

amendments made by S.I. 2009/2375 came into force).   (This is to 
enable the BIP (S) Rules to work despite future amendments to the 
1986 Rules (S));  

4.4.2 make other minor and technical changes that have been identified since 
the BIP(S) Rules came into force last year as a result of the 
consultation carried out in relation to the Building Society Insolvency 
Rules 2010 (“the BSI Rules”) which are being laid at the same as this 
instrument; and 

4.4.3 correct minor drafting errors. 

4.5 This instrument is laid along with The Bank Administration (Scotland) 
(Amendment) Rules 2010; The Bank Insolvency (England and Wales) 
(Amendment) Rules 2010 and the Bank Administration (England and 
Wales) (Amendment) Rules 2010. 

5. Territorial Extent and Application 
 

5.1 This instrument applies to Scotland only. 
 
6. European Convention on Human Rights 

6.1  As the instrument is subject to negative resolution procedure and does not 
amend primary legislation, no statement is required.  

7. Policy background 
 

• What is being done and why  

7.1 Part 2 of the 2009 Act creates the bank insolvency procedure (BIP). The BIP 
is based on the process of compulsory liquidation set out in Part 4 of the 1986 
Act.  

7.2 The principle policy aims of the bank insolvency procedure are to ensure that 
where a bank fails, insolvency proceedings can be commenced quickly, and 
the interests of depositors entitled to payments from the Financial Services 
Compensation Scheme (“FSCS”) are protected. To facilitate this, the first 
objective of the procedure is for the bank liquidator to work with the FSCS to 
ensure that either the accounts of eligible depositors are transferred to another 
financial institution quickly or that prompt compensation payouts are made by 
the FSCS. The Bank of England, the FSA and the FSCS must form an initial 
liquidation committee that will work with and oversee the bank liquidator. 
Once the first objective has been achieved, the Bank of England and FSA will 
step down from the liquidation committee. It will be left to creditors to decide 
whether to continue with a liquidation committee and the winding up will 
continue in much the same way as an ordinary liquidation with the bank 
liquidator seeking to achieve the best result for its creditors. 

7.3 The BIP requires statutory insolvency rules to set out the detail of the process. 
The BIP (S) Rules are based, with necessary modifications, on the rules set out 

 



 
  

in Part 4 of the 1986 Rules (S); with rules in Part 7 of those Rules applied in 
relation to meetings and general provisions. 

7.4 The Insolvency Service has brought forward a number of amendments to the 
1986 Rules (S) to modernise and consolidate them. It is desirable for the 
insolvency rules for banks to be as similar as possible to the general rules, in 
order that the BIP (S) Rules should be familiar to insolvency practitioners, 
banks, and their professional advisers. As the 1986 Rules (S) continue to be 
modified though, it has been necessary to review whether consequential 
amendments need to be made to the BIP (S) Rules.  

7.5 The Insolvency Service has introduced modernisation amendments to the 1986 
Rules (S) during 2009 and 2010 after the BIP (S) Rules came into force. 
Meanwhile the Treasury has been consulting on and has finalised the BSI 
Rules and those Rules apply the 1986 Rules (S) as amended up until 1st 
October 2009. As the BIP (S) Rules are, where possible, to be kept in line with 
the BSI Rules, we consider that they should not apply the 1986 Rules (S) as 
amended by the 2010 modernising amendments (SI 2010/688) and future 
amendments, as the amount of legislation needed becomes unworkable. This 
instrument is therefore necessary to make sure that the BIP(S) Rules remain 
effective now that the 2010 modernisation amendments have been made (see 
the definition of “1986 Rules” in rule 4). Amendments to the 1986 Rules (S) 
made prior to 1st October 2009 will impact on BIP (S) Rules.  This instrument 
also makes some minor changes to BIP (S) Rules that have been identified 
during consultation on the BSI Rules and comments from the Insolvency Rules 
Committee. See for example the amendments to rule 30 of the BIP (S) Rules 
(rule 10). 

• Consolidation 
 
7.6 None.  
 

8.  Consultation outcome 

8.1 These rules implement minor and technical changes to the 1986 Rules (S) 
which have been consulted on separately by the Insolvency Service; and other 
minor and technical changes to ensure consistency with the BSI Rules were 
consulted on separately by the Treasury in 2009. The Treasury has therefore 
not run a separate public consultation on these rules. 

8.2 The Treasury has sought the views of the Banking Liaison Panel, who have a 
statutory role under section 10 of the 2009 Act to advise the Treasury about 
secondary legislation made under Parts 1 to 3. The BLP had no comments on 
these rules. 

9. Guidance 
 

Not applicable. 
 

 



 
  

 

10. Impact 
 

The BIP may only be instituted in connection with the insolvency of a bank as defined 
under section 2 of the 2009 Act and the procedure to which these rules give effect 
could not be used in relation to other businesses, charities or voluntary bodies. As 
these changes are minor and technical, the Treasury’s view is that they will not have a 
substantive impact on business. An Impact Assessment has been prepared for this 
instrument. 

 
11. Regulating small business 

 
These Regulations apply to ‘banks’ as defined in section 91 of the 2009 Act, some of 
which may be small businesses. 
 

12. Monitoring & review 

The Treasury will ensure that arrangements for review are consistent with better 
regulation policy going forward. The post implementation review arrangements for 
these Rules are that they will be reviewed as and when necessary to take account of 
any changes arising from the Insolvency Service’s insolvency rules modernisation 
project; and that they are kept under review by the Banking Liaison Panel (BLP) 
established under section 10 of the 2009 Act, and the Treasury. 

13.  Contact 
 

Chris Rusbridge at HM Treasury Tel: 020 7270 4552 or email: 
christopher.rusbridge@hmtreasury.gsi.gov.uk can answer any queries regarding the 
instrument. 

mailto:christopher.rusbridge@hmtreasury.gsi.gov.uk
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