CHILD MAINTENANCEAND OTHER PAYMENTSACT 2008 Sl 2012/3042 (C. 122)

(COMMENCEMENT NO. 10AND TRANSITIONAL PROVISIONS) Art.1
ORDER 2012 '

2012 No. 3042 (C. 122)

FAMILY LAW

CHILD SUPPORT

The Child Maintenance and Other Payments Act 2008
(Commencement No. 10 and Transitional Provisions)
Order 2012

Made - - - - 5th December 2012

The Secretary of State for Work and Pensions makes the following Order in exercise of
the powers conferred by section 62(3) and (4) of the Child Maintenance and Other
Payments Act 2008(a):

Citation and inter pretation

1.—(1) ThisOrder may be cited as the Child Maintenance and Other Payments Act
2008 (Commencement No. 10 and Transitional Provisions) Order 2012.
(2) InthisOrder—
“1991 Act” means the Child Support Act 1991(b);
“2000 Act” means the Child Support, Pensions and Social Security Act 2000(c);
“2008 Act” means the Child Maintenance and Other Payments Act 2008;

“2012 Regulations” means the Child Support Maintenance Calculation
Regulations 2012(d);

“new calculation rules” means Part 1 of Schedule 1 to the 1991 Act as amended by
the provisions specified in article 2.
(3) Inthis Order, subject to paragraph (5)—

“maintenance calculation”, “non-resident parent”, “person with care” and
“qualifying child” have the meanings given in the 1991 Act(e);

“absent parent” and “maintenance assessment” have the meanings given in the
1991 Act before its amendment by the 2000 Act.

(4) Inthis Order, areference to an existing case isto a case in which there is—
(@) amaintenance assessment in force;

(a) 2008 c. 6.

(b) 1991 c. 48.

(c) 2000 c. 19. The relevant amendments to the Child Support Act 1991 (c. 48) (“the 1991
Act”) were made by sections 1 and 26 of, and paragraph 11(1), (2) and (20) of Schedule 3
to, the Child Support, Pensions and Social Security Act 2000 (“the 2000 Act”).

(d) S.I. 2012/2677.

(e) The definition of “maintenance calculation” was substituted for the definition of
“maintenance assessment” in section 54 of the 1991 Act by section 26 of, and paragraph
11(1) and (20)(d) of Schedule 3 to, the 2000 Act. The term “non-resident parent” was
substituted for the term “absent parent” by section 26 of, and paragraph 11(1) and (2) of
Schedule 3 to, the 2000 Act. The definition of “qualifying child” in section 3(1) of the 1991
Act was amended by section 26 of, and paragraph 11(1) and (2) of Schedule 3 to, the 2000
Act.
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(b) amaintenance calculation, made otherwise than in accordance with the new
calculation rules, in force;

(c) an application for a maintenance assessment which has been made but not
determined; or

(d) anapplication for amaintenance cal culation, which fallsto be made otherwise
than in accordance with the new calculation rules, which has been made but
not determined.

(5) InthisOrder—

(@) areference to anon-resident parent includes reference to a person who is—

(i) alleged to be the non-resident parent for the purposes of an application
for child support maintenance under the 1991 Act; or

(ii) treated as the non-resident parent for the purposes of the 1991 Act; and
(b) areference to an absent parent includes reference to a person who is—

(i) alleged to be the absent parent for the purposes of an application for
child support maintenance under the 1991 Act; or

(ii) treated as the absent parent for the purposes of the 1991 Act.

Appointed day for thecominginto effect of the new calculation rules

2. The following provisions of the 2008 Act come into force, in so far as those
provisions are not already in force, on 10th December 2012 for the purposes of those
types of cases falling within article 3—

(a) section 16 (changes to the calculation of maintenance) and paragraph 1 of
Schedule 4 (introductory), so far as relating to the paragraphs referred to in
paragraph (b);

(b) paragraphs 2, 3 and 5 to 10 of Schedule 4 (changes to the calculation of
maintenance);

(c) sections 17 (power to regulate supersession) and 18 (determination of
applications for a variation);

(d) section 57(1) and paragraph 1(1) of Schedule 7 (minor and consequential
amendments), so far asrelating to the paragraph referred to in paragraph (e);

(e) paragraph 1(2) and (29) of Schedule 7;

(f) section 58 (repeals), so far asrelating to the entries referred to in paragraph
(9); and

(9) in Schedule 8 (repeals), the entries relating to—

(i) Schedule 1 (maintenance calculations) to the 1991 Act; and

(ii) Schedule 24 (social security, child support and tax credits) to the Civil
Partnership Act 2004(a).

Casesto which thenew calculation rulesapply

3.—(1) The types of cases falling within this article, for the purposes of article 2,
are those cases satisfying »paragraph (2).<
(2) A case satisfies this paragraph where—

(@) anapplication under section 4 or 7 of the 1991 Act(b) is made to the Secretary
of State on or after 10th December 2012;

(a) 2004 c. 33.

(b) Section 4 was amended by section 18(1) of the Child Support Act 1995 (c. 34), paragraph
19 of Schedule 7, and Schedule 8, to the Social Security Act 1998 (c. 14) (“the 1998 Act”),
sections 1(2) and 2(1) to (3) of, and paragraph 11(1) to (3) of Schedule 3 to, the 2000 Act,
section 35(1) of, and Schedule 8 to, the Child Maintenance and Other Payments Act 2008 (c.
6) (“the 2008 Act”) and S.I. 2012/2007. Section 7 was amended by paragraph 21 of
Schedule 7, and Schedule 8, to the 1998 Act, section 1(2) of, and paragraph 11(1), (2) and
(4) of Schedule 3 to, the 2000 Act, section 35(2) of the 2008 Act and S.I. 2012/2007.
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(b) that application is made in respect of at least four qualifying children with
the same person with care and the same non-resident parent; and

(c) subject to paragraph (5), there is no existing case which has both the same
person with care and the same non-resident parent referred to in sub-paragraph
(b).
(3) A case satisfies this paragraph where it is an existing case and—
(a) thenon-resident parent in a case falling within paragraph (2) is also the non-
resident parent or absent parent in relation to the existing case; and
(b) the person with care in relation to the existing case is not the person with
care in relation to the case falling within paragraph (2).
(4) A case satisfies this paragraph where it is an existing case and—
(@) the non-resident parent or absent parent (“A”) is a partner of a non-resident
parent in a case falling within paragraph (2) (“B"); and
(b) A orBisinreceipt of aprescribed benefit.

(5) Where—

(@) theapplicant in relation to an existing case makes a request to the Secretary
of State under section 4(5) or 7(6) of the 1991 Act to cease acting; and

(b) afurther application is made under section 4 or 7 of the 1991 Act in relation
to the same qualifying child, person with care and non-resident parent on or
after 10th December 2012, but before the expiry of 13 weeks from the date of
cessation of action by the Secretary of State,

the caseisto be treated as an existing case (and so is not a case that satisfies paragraph
(2)).
(6) For the purposes of paragraphs (2)(a) and (5)(b), the date an application is made
is—
(@) where made by telephone, the date it is made; and
(b) where made by post, the date of receipt by the Secretary of State.

(7) For the purposes of paragraph (4)—
“partner” hasthe meaning given in paragraph 10C(4) (referencesto various terms)
of Schedule 1 to the 1991 Act as amended by the 2000 Act(a);

“prescribed benefit” means a benefit prescribed, or treated as prescribed, for the
purposes of paragraph 4(1)(c) (flat rate) of Schedule 1 to the 1991 Act as amended
by the 2000 Act.

(8) For the purposes of paragraph (5)(b), the date of cessation of action by the
Secretary of Stateis—

(@) wherethereisamaintenance assessment or maintenance calculation in force,
the date on which the liability under that assessment or calculation ends as a
result of the request to cease acting;

(b) where there is an application still to be determined, the date notified to the
person with care as the date on which the Secretary of State has ceased acting.

Appointed day for other 2008 Act provisions
4. The following provisions of the 2008 Act come into force, in so far as those
provisions are not already in force, on 10th December 2012—

(@) sections 32 (power to accept part payment of arrears in full and final
satisfaction) and 33 (power to write off arrears); and

(b) section 42 (meaning of “child”).

(a) Part 1 of Schedule 1 to the 1991 Act was substituted by section 1(3) of, and Schedule 1 to,
the 2000 Act.
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Transitional provision for existing cases
5. Where a case falls within article 3(3) or (4), the provisions of the 1991 Act
continue to apply—

(@) as they were in force immediately before the coming into force of the
provisions in article 2 in relation to that case;

(b) until the maintenance calculation made in response to the application referred
toin article 3(2)(a) takes effect.

6. »l«

Signed by authority of the Secretary of State for Work and Pensions.

Steve Webb
Minister of State,
5th December 2012 Department for Work and Pensions
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EXPLANATORY NOTE

(This note is not part of the Order)

ThisOrder bringsinto force provisions of the Child Maintenance and Other Payments
Act 2008 (c. 6) (“the 2008 Act”) for the purpose of applying new rulesfor calculating
child support maintenance to certain types of cases. It also brings into force a number
of other provisionsin the 2008 Act for the purposes of all cases.

The 2008 Act amends the statutory scheme for calculation, collection and
enforcement of child support maintenance, as originally set out in the Child Support
Act 1991 (c. 48) (“the 1991 Act”) and amended by the Child Support, Pensions and
Social Security Act 2000 (c. 19) (“the 2000 Act”). The amendments made by the 2000
Act were brought into force by the Child Support, Pensions and Social Security Act
2000 (Commencement No0.12) Order 2003 (S.1. 2003/192) for new applications after
3rd March 2003 and for existing cases related to such applications. However, the
original provisions of the 1991 Act remained in force for a substantial number of
cases, effectively resulting in two separate schemes. The 2008 Act makes further
amendments to the rules for calculating child support maintenance. These provisions
together constitute a third scheme (“the new calculation rules’) and will apply to
certain applications made on or after 10th December 2012 and certain cases linked to
those applications.

Article 2 brings into force the mgjority of the amendments made to the calculation
rules on 10th December 2012 for the purposes of certain types of cases, which are set
out in article 3. The cases to which the new calculation rules will apply are those new
applications made on or after 10th December 2012 which relate to at least four
qualifying children with both the same person with care and non-resident parent,
where there is no existing case with the same person with care and the same non-
resident parent. For the purposes of considering whether there is an existing case,
article 3(5) makes provision so that any case voluntarily closed in the thirteen weeks
preceding the new application will still be considered an existing case and prevent
the new calculation rules applying.

The new calculation rules will also apply to any existing case in which the non-
resident parent named in the new application is also the non-resident parent and there
isadifferent parent with care (article 3(3)). Also, the new calculation rules will apply
to any existing case in which the non-resident parent is the partner of a non-resident
parent named in a new application, and either of those non-resident parents claims a
prescribed benefit (article 3(4)). Article 5 makes transitional provision so that the new
calculation rules only apply to the existing case from the date the calculation made in
response to the new application takes effect.

Article 4(a) brings into force sections 32 and 33 of the 2008 Act, as far as they are
not already in force, on 10th December 2012. These provisions allow the Secretary of
State to accept part payment in full and final satisfaction of child support maintenance
liability and to write off arrears in accordance with regulations.

Article 4(b) brings section 42 of the 2008 Act, which inserts a new meaning of the
word “child” into the 1991 Act, into force, as far asit is not already in force, on 10th
December 2012.

Article 6 makes transitional provision in relation to the maintenance calculation.
During the period beginning on 10th December and ending when the new scheme
rules are commenced for all purposes, two provisions of the Child Support Maintenance
Calculation Regulations 2012 need to be read as if additional words were inserted.
This allows a non-resident parent’s gross weekly income to be calculated on the basis
of his current income if HMRC are for any reason unable to provide historic income
information in relation to the non-resident parent.
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