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SCHEDULE 1 — APPLICATION OF THE ACT AND RELATED RRVISIONS

SCHEDULE 2 — APPLICATION OF THE UTILITIES CONTRACT
REGULATIONS 2006

The Secretary of State makes these Regulationgeirtise of the powers conferred by sections
36A to 36F and 213(2)(a), (d), (e) and (f) of theatér Industry Act 1993) in relation to
infrastructure which is provided or to be providéat the use of one of more English
undertakersy).

(@) 1991 c. 56; sections 36A to 36F were insertedsédagtion 35(1) of the Flood and Water Management 286t0 (c. 29).
Section 213 was amended by section 35(2) of thedrémd Water Management Act 2010. There are atimemdments,
but none is relevant.

(b) See the definition of “English undertaker” in sec 36E(2)(a) of the Water Industry Act 1991; gatt36E was inserted by
section 35(1) of the Flood and Water Management28di0. The powers to make regulations in relatidimfrastructure
which is provided or to be provided for the useoné or more Welsh undertakers are exercisable dy\elsh Ministers.
See the definition of “Welsh undertaker” in secti®@E(2)(b) of the Water Industry Act 1991. The dtions of the
Secretary of State under section 213 of the Watdmdtry Act 1991 were exercisable by the Nationsdeinbly for Wales
(“the Assembly”) to the same extent as the powesslttich that section applies were exercisable byAssembly by virtue



These Regulations make provision only in relatiorptojects or works that in the Secretary of
State’s opinion are of a size or complexity thate#ttens the undertaker’'s ability to provide
services for its customers as required by sectt#(®)(a) of that Act.

The Secretary of State has consulted as requireddijon 36G(2) of that Act.

A draft of these Regulations has been laid befarident in accordance with section 36G(1)(a)
of that Act@) and approved by a resolution of each House didPzent.

Citation, commencement, application and expiry

1—(1) These Regulations—

(@) may be cited as the Water Industry (Specified Biftecture Projects) (English
Undertakers) Regulations 2013;

(b) come into force on the day after the day on whieytare made; and

(c) apply in relation to the provision of infrastruatufor the use of one or more English
undertakers in carrying out their duties under—

(i) section 37 of the Act (general duty to maintainexatpply system etc.), or

(i) section 94 of the Adh) (general duty to provide sewerage system) aslsogmted
by paragraph (1) of regulation 4 of the Urban Waskger Treatment Regulations
1994¢) (duty to provide and maintain collecting systeans treatment plants),

including those duties as modified by these Reguiat

(2) Subject to paragraph (4), regulations 4(1) and 8€Hse to have effect at the end of the
period of seven years beginning with the day orctvithhese Regulations come into force.

(3) If the powers in regulations 4(1) and 8(1) have Ibe¢n exercised before the end of that
period, the other provisions in these Regulatidss eease to have effect at the end of that period.

(4) Notices issued under regulations 4(1) and 8(1) #natin force at the end of that period
continue to have effect despite revocation of thoeeisions, and regulations 4(7) and 8(6) have
effect after that period in relation to such nddice

Interpretation

2.In these Regulations—
“the Act” means the Water Industry Act 1991,

“company” means a company, as defined in secti@hdf(the Companies Act 20@H( that is
registered in England and Wales or Scotland afiohited by shares or guarantee;

“incumbent undertaker”, in relation to an infrastiure project, means the relevant undertaker
whose ability to provide services for its customensild be threatened by that infrastructure

of article 2 of the National Assembly for Wales diisfer of Functions) Order 1999 (S.l. 1999/672F g entry in
Schedule 1 for the Water Industry Act 1991 as suwitstl by paragraph (e) of Schedule 3 to the Natiéssembly for
Wales (Transfer of Functions) Order 2000 (S.l. 2888) and amended by section 100(2) of the Wat&r2A03 (c. 37);

there are other amendments but none is relevagtvirBie of section 162 of, and paragraph 30 ofeSicitte 11 to, the
Government of Wales Act 2006 (c. 32), functionsfemed on the Assembly are exercisable by the Welstisters. An

amendment by the Flood and Water Management Add @0another enactment does not prevent the catdimperation
of any transfer of functions by or by virtue of tBevernment of Wales Act 1998 (c. 38) or 2006 pesdive of whether the
amendment amends an existing function or confersvafunction (see section 49(6) of the Flood ande/®anagement
Act 2010).

() Section 36G was inserted by section 35(1) oRlbed and Water Management Act 2010.

(b) Section 94 was amended by sections 88(2) and an¢l (3) of the Water Act 2003. There are otmeemdments but none
is relevant. By virtue of section 36(2) of the \WWh#ct 2003, each reference to the Director GerafrilVater Services in
the Act has effect as a reference to the Wateri@\Regulation Authority.

(c) S.I. 1994/2841, as amended by section 120 of,pamdgraph 233 of Schedule 22 to, the Environment1Q95 (c. 25),
S.1. 2003/1788, 2005/2035, 2010/675 and 2011/556.

(d) 2006 c. 46.



project, but for the exercise of the powers of $seretary of State or the Authority under or
by virtue of these Regulations;

“infrastructure” means infrastructure relating to—

(a) the provision of a system, or part of a systenwater supply, or the securing of supplies
of water, or

(b) the provision of a system, or part of a systemsesers, or the provision of means for
emptying, or dealing effectually with the conteotssewers;

“infrastructure provider” means a company desigthateder regulation 8(1);

“licensed infrastructure provider” means an infrasture provider which is the holder for the
time being of a project licence;

“preparatory work” includes—

(a) conducting surveys, including in relation to enmingental matters, ground conditions,
hazardous substances, heritage, the operation isfingx infrastructure, ground and
surface water quality and the general conditioa site,

(b) arranging for the provision of electricity or othmwer,
(c) diverting or protecting communications, electricigyas, water and sewerage assets,
(d) preparing designs and specifications for a spetifirastructure project,

(e) preparing and submitting planning applications,ludimg consulting the public in
relation to those applications, and acquiring armdgeting interests in land,

(f) procuring goods, services or works,

(g) preparing a site for works, including remediatidncontamination, laying access roads
and undertaking demolition and clearance works, and

(h) undertaking associated works on the highway;

“project licence” means a licence granted by thdahArity by virtue of its powers under
section 17FA of the Act (see paragraph 3(2) of 8ateel);

“specified infrastructure project” means an infrasture project which has been specified
under regulation 4(1).

Application of the Act

3—(1) Schedule 1 (application of the Act and relgteavisions) has effect.

(2) Paragraphs (3) and (4) have effect for imposingeduin the Secretary of State and on the
Authority as to when and how they should exercis# gerform the powers and duties conferred
or imposed on them by virtue of these Regulations.

(3) Section 2 of the AcH) (general duties with respect to the water ing)stpplies as if—

(a) in subsection (1) (when the general duties of ther&ary of State and the Authority
apply), in paragraph (a)—
(i) after “by virtue of”, there were inserted “the Wabedustry (Specified Infrastructure
Projects) (English Undertakers) Regulations 201 3asd

(i) for “and of licensed water suppliers” there werdddituted “, of licensed water
suppliers and of licensed infrastructure providers”

(b) in subsection (2A) (primary duties)—
() the “and” following paragraph (c) were repealed] an
(i) after paragraph (d), there were inserted—

() Section 2 was amended by section 54 of, and Sitdd0 to, the Competition Act 1998 (c. 41), set®® of the Water Act
2003 and by section 278 of, and Schedule 25 td:therprise Act 2002 (c. 40).



“(e) to secure that the functions of a licensedasifucture provider are properly
carried out; and

() to secure that relevant licensed infrastrucomaviders are able (in particular, by
securing reasonable returns on their capital)rtarfte the proper carrying out of
those functions.”;

(c) in subsection (3) (secondary duties)—

() in paragraph (a) (promoting of economy and efficignafter “relevant undertaker”,
there were inserted “and companies that are liceigeastructure providers in the
carrying out of their functions”; and

(ii) in paragraph (d) (protecting consumers from notutiey activities)—

(aa) in the words preceding sub-paragraph (i), aftete¥rent undertaker”, there
were inserted “or of a licensed infrastructure jew (as the case may be)”;
and

(bb) in sub-paragraph (ii), after “relevant undertakén&re were inserted “or as a
licensed infrastructure provider (as the case ned¥; b

(d) in subsection (5) (meaning of water and drainageggs)—

(i) in paragraph (a), after “relevant undertaker”, ¢hevere inserted “or a licensed
infrastructure provider”; and

(ii) in paragraph (b), after “such an undertaker” theege inserted “or infrastructure
provider”; and

(e) in subsection (5A) (meaning of “consumers” andéimsts of consumers”)—

() in the definition of “consumers”, after “future csumers”, there were inserted “and
excludes relevant undertakers, so far as regamgas provided by the licensed
infrastructure provider for an infrastructure paijéo a relevant undertaker who is
the incumbent undertaker in relation to the infuactture project”;

(ii) the “and” following the definition of “consumers”ese repealed; and
(i) after the definition of “the interests of consunidh&ere were inserted—
“ and
“relevant licensed infrastructure provider” meandicensed infrastructure provider

whose charges fixed under section 142 below arigeliby or under a condition of its
project licence.”

() in subsection (6)(a) (meaning of reference in scifime (1)), for “and of licensed water
suppliers” there were substituted “, of licensedtewasuppliers and of licensed
infrastructure providers”.

(4) Section 219 of the Adclf (general interpretation) applies with the modifions made by
paragraph 16(2) of Schedule 1.

(5) Paragraphs (3)(b) to (e) and (4) have effect fggasng duties on the Secretary of State and
on the Authority as to when and how they shouldr@ge and perform the powers and duties
mentioned in section 2(1)(a) of the Act (powers dotles conferred or imposed on them by virtue
of the provisions of the Act relating to the rediaa of relevant undertakers and of licensed water
suppliers) in cases where the exercise or perfacmafthe power or duty in question is capable
of affecting a licensed infrastructure provider.

Specification of infrastructure projects

4—(1) Subject to the following provisions of thisgrdation, the Secretary of State or the
Authority may by notice specify an infrastructurejpct.

() Section 219(1) was amended by section 101(1arud, Schedules 7 and 8 to, the Water Act 2003, gr8l.lb 2009/1947.
There are other amendments, but none is relevant.



(2) The Secretary of State may by notice served onAtlihority delegate the Secretary of
State’s power under paragraph (1) to the Authority.

(3) The Secretary of State or the Authority may exertiiee power under paragraph (1) only if
the Secretary of State or the Authority respecgivebf the opinion that—

(a) the infrastructure project is of a size or complexihat threatens the incumbent
undertaker’s ability to provide services for itstamers; and

(b) specifying the infrastructure project is likely tesult in better value for money than
would be the case if the infrastructure projectaveot specified, including taking into
account—

() the charges fixed or likely to be fixed under Cleapt of Part 5 of the Adj
(financial provisions, charges); and

(i) the powers of the Secretary of State under sedtB of the Actf) (financial
assistance for major works).

(4) The Secretary of State must—

(a) subject to paragraph (6), before exercising thegpamder paragraph (1), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(ii) the Authority;

(i) where any part of the infrastructure in questiomriss to be in Wales, the Welsh
Ministers; and

(iv) any other person the Secretary of State thinksogpiaite;

(b) include in any notice issued by the Secretary afeéstinder paragraph (1) a description of
the scope of the infrastructure project; and

(c) serve any such notice on the persons mentionatbiparagraph (a).
(5) The Authority must—

(a) subject to paragraph (6), before exercising thegpamder paragraph (1), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(ii) the Secretary of State;

(i) where any part of the infrastructure in questiomriss to be in Wales, the Welsh
Ministers; and

(iv) any other person the Authority thinks appropriate;

(b) include in any notice issued by it under paragréigha description of the scope of the
infrastructure project; and

(c) serve any such notice on the persons mentionatbiparagraph (a).

(6) Paragraphs (4)(a) and (5)(a) do not apply to thergxhat the Secretary of State or the
Authority (as the case may be) has prepared dzafians and consulted the persons specified in
those paragraphs before these Regulations coméonci

(7) Where the Secretary of State or the Authority ithefopinion—

(a) that the conditions in paragraph (3) continue teéksfied, the Secretary of State or the
Authority respectively may by notice vary the netissued by the Secretary of State or
the Authority (as the case may be) under paragiBplor

(@ The provisions in Chapter 1 of Part 5 were amdraesections 36 and 53 of the Competition and iBertilities) Act
1992 (c. 43), section 120 of, and Schedule 22h® BEnvironment Act 1995, sections 3 to 9 and 1%fl Schedule 3 to,
the Water Industry Act 1999 (c. 9), sections 59 a@#(1) of, and Schedule 8 to, the Water Act 208 section 45 of the
Flood and Water Management Act 2010. There arer@imendments, but none is relevant.

(b) Section 154B was inserted by section 2 of theeMaidustry (Financial Assistance) Act 2012 (c. 8).



(b) that either condition in paragraph (3) is no longatisfied, the Secretary of State or the
Authority respectively may, having regard to anypssting project licence, by notice
revoke the notice issued by the Secretary of Statbe Authority (as the case may be)
under paragraph (1).

(8) Paragraphs (4) and (5) apply to a notice issueémparagraph (7) as they apply to a notice
issued under paragraph (1).

(9) Subject to paragraph (10), the Authority must miblguidance to be followed by it in
determining whether to exercise its powers undeagraph (1) or (7).

(10) Paragraph (9) does not apply where the Authorisyhablished such guidance before these
Regulations come into force.

Work done by the incumbent undertaker in relation to a specified infrastructure project
5—(1) Subject to paragraph (3), the incumbent umdtert must not undertake a specified
infrastructure project.

(2) Section 102 of the Acj (adoption of sewers and disposal works) doesappty to any
sewer owned by a licensed infrastructure provider.

(3) Subject to paragraphs (4) and (5), the Secretar$tate or the Authority may by notice
permit or require the incumbent undertaker to utadker such preparatory work of such kind and
for such purpose in relation to a specified infrasture project as they may set out in the notice.

(4) The Secretary of State must—

(a) subject to paragraph (6), before exercising thegpammder paragraph (3), prepare draft
reasons for exercising the power and consult—

() the incumbent undertaker;
(ii)y the Authority;

(i) where any part of the infrastructure in questiomriss to be in Wales, the Welsh
Ministers; and

(iv) any other person the Secretary of State thinksogpiate; and

(b) serve on the persons mentioned in sub-paragra@nyajotice issued by the Secretary of
State under paragraph (3).

(5) The Authority must—

(a) subject to paragraph (6), before exercising thegpamder paragraph (3), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(ii) the Secretary of State;

(i) where any part of the infrastructure in questiomriss to be in Wales, the Welsh
Ministers; and

(iv) any other person the Authority thinks appropriated
(b) serve on the persons mentioned in sub-paragraplanf@)notice issued by it under
paragraph (3).

(6) Paragraphs (4)(a) and (5)(a) do not apply to thtenéxthat the Secretary of State or the
Authority (as the case may be) has prepared draftans and consulted the persons specified in
those paragraphs before these Regulations coméonact

(7) The Secretary of State or Authority may, havingaregto any costs already incurred in
pursuance of the notice, by notice vary or revdkertotice issued by the Secretary of State or the
Authority (as the case may be) under paragraph (3).

() Section 102 was amended by section 96(1) of theek\Act 2003.



(8) Paragraphs (4) and (5) apply to a notice issueeruparagraph (7) as they apply to a notice
issued under paragraph (3).

Tender requirements and procedure

6—(1) The incumbent undertaker must put a specifigthstructure project (including the
financing of such a project) out to tender.

(2) Subject to paragraphs (3) and (4), where in reiatiathe specified infrastructure project—

(a) neither the Public Contracts Regulations 2@p&r the Utilities Contracts Regulations
20060) apply,

(b) the incumbent undertaker relies on an exemptioneunthe Ultilities Contracts
Regulations 2006,

(c) the incumbent undertaker seeks offers without lf@atompetition pursuant to—
(i) regulation 5(1A) and (2) of the Public ContractgRations 2006, or
(ii) regulation 5(2) or 17(1)(b) to (I) of the Utiliti€3ontracts Regulations 2006, or

(d) the incumbent undertaker uses the negotiated punoeedthout the prior publication of a
contract notice under regulation 14 of the Pubboiacts Regulations 2006,

the provisions of the Utilities Contracts Regulaic2006 mentioned in the first column of the
table in Part 1 of Schedule 2 (application of thiitiés Contracts Regulations 2006) apply in
relation to that project.

(3) Those provisions of the Utilities Contracts Regolad 2006 apply—

(a) subject to the modifications specified in the secaolumn of the table in Part 1 of
Schedule 2; and

(b) asif—
(i) references to “the utility” were references to “theumbent undertaker” within the
meaning of these Regulations; and

(i) for Part 9 of the Utilities Contracts Regulation308 (applications to the Court),
there were substituted the Part 9 set out in PaftSthedule 2.

(4) Paragraphs (2) and (3) do not apply to—

(a) preparatory work undertaken by the incumbent uadtert pursuant to a notice issued
under regulation 5(3); or

(b) any part of a specified infrastructure project whicas been put out to tender in
accordance with the Public Contracts Regulation8620r the Ultilities Contracts
Regulations 2006, where any part of the tenderga®bas been commenced before these
Regulations come into force.

(5) The incumbent undertaker must consult the followdmgcerning the terms on which the
specified infrastructure project is to be put autender—

(a) the Secretary of State;
(b) the Authority; and

(c) where any part of the infrastructure in questioroiisis to be in Wales, the Welsh
Ministers.

(6) The incumbent undertaker must determine whichdiakctept (if any).

(7) Section 112 of the Adt} (requirement that proposed drain or sewer betoaried so as to
form part of the general system) does not applartg sewer or drain to be constructed by a
licensed infrastructure provider.

(@) S.I. 2006/5, as amended by S.I. 2007/3542, 2@38/22009/2992, 2011/1043, 1848, 2053 and 3058.

(b) S.I. 2006/6, as amended by S.I. 2007/3542, 2@88/22848, 2009/3100, 2011/1043, 1848 and 2053.

(c) Section 112 was amended by section 36(2) of taee¥\Act 2003 and by section 42(4) of the Flood Afader Management
Act 2010, although the latter provision is not iyeforce.



(8) In relation to any licensed infrastructure providemless the Authority otherwise allows by
notice, paragraphs (2) and (3) and Schedule 2 apify—

(a) in paragraph (2)—
(i) for “Subject to paragraphs (3) and (4), where itatiren to the specified
infrastructure project”, there were substituted Bf@at to paragraph (3), where in
relation to a specified infrastructure project’dan

(ii) after “to that project”, there were inserted “oyguart of it”; and

(b) for “incumbent undertaker”, in each place it occutsere were substituted “licensed
infrastructure provider”.

Associated companies

7—(1) Subject to the following provisions of thisgrdation, an associated company of the
incumbent undertaker is not permitted to bid ineader process for a specified infrastructure
project which relates to infrastructure for the wéehat undertaker without the consent of the
Secretary of State or the Authority issued by motic

(2) The Secretary of State or the Authority may exertiiee power under paragraph (1) only if
the Secretary of State or the Authority respedfivelof the opinion that the participation of the
associated company in the tender process will awt ithe effect of distorting competition or
breaching the principles of non-discriminationranisparency in the process.

(3) The Secretary of State must—

(a) subject to paragraph (5), before exercising thegpammder paragraph (1), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(i) the Authority;

(i) where any part of the infrastructure in questiomriss to be in Wales, the Welsh
Ministers; and

(iv) any other person the Secretary of State thinksogpiate; and

(b) serve on the persons mentioned in sub-paragra@nyajotice issued by the Secretary of
State under paragraph (1).

(4) The Authority must—

(a) subject to paragraph (5), before exercising thegpamder paragraph (1), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(ii) the Secretary of State;

(i) where any part of the infrastructure in questiomriss to be in Wales, the Welsh
Ministers; and

(iv) any other person the Authority thinks appropriated
(b) serve on the persons mentioned in sub-paragraplanf@)notice issued by it under
paragraph (1).

(5) Paragraphs (3)(a) and (4)(a) do not apply to thtenéxthat the Secretary of State or the
Authority (as the case may be) has prepared draftans and consulted the persons specified in
those paragraphs before these Regulations coméoiact

(6) The Secretary of State or Authority may by notiegyvor revoke the notice issued by the
Secretary of State or the Authority (as the casg lmed under paragraph (1).

(7) Paragraphs (3) and (4) apply to a notice issueeruparagraph (6) as they apply to a notice
issued under paragraph (1).

(8) In this regulation “an associated company” meatieebf the following—
(a) a group company;



(b) a related company.
(9) In paragraph (8)—
(a) a “group company” means, in relation to a relevardertaker—
(i) any holding company or subsidiary of that undenage
(i) any subsidiary of any holding company of that utedear,

and for this purpose “subsidiary” and “holding camg” have the meanings given in
section 1159 of the Companies Act 2@)6((meaning of “subsidiary” etc) as
supplemented by Schedule 6 to that Act (provisgupplementary to section 1159); and

(b) a‘related company” means, in relation to a relévendlertaker, any undertaking in which
that undertaker has a participating interest, andhis purpose—

() “undertaking” has the meaning given in section 1d6the Companies Act 2006,
and

(i) “participating interest” has the meaning given arggraph 8 of Schedule 8 (general
interpretation) to the Small Companies and Groégsdgunts and Directors’ Report)
Regulations 2008&y).

Designation of an infrastructure provider

8—(1) Subject to paragraphs (2) to (5), the SecyetérState or the Authority may by notice
designate as an “infrastructure provider” a compahich appears to the Secretary of State or the
Authority respectively to be wholly or partly resmible for a specified infrastructure project that
was put out to tender in accordance with these R&gos.

(2) Any notice issued under paragraph (1) may be sutgesuch conditions as the Secretary of
State or the Authority considers appropriate.

(3) For the purposes of paragraph (1), the SecretaiState or the Authority must regard a
specified infrastructure project as having been gut to tender in accordance with these
Regulations where—

(a) a tender process for an infrastructure project wiwas subsequently specified has been
conducted in accordance with the Public ContracguRations 2006 or the Ultilities
Contracts Regulations 2006; and

(b) any part of that tender process has been commdrgfece these Regulations come into
force.

(4) The Secretary of State must serve on the persontianed in paragraph (8)(a) any notice
issued by the Secretary of State under paragrapand include any conditions imposed under
paragraph (2).

(5) The Authority must serve on the persons mentiongehragraph (9)(a) any notice issued by
it under paragraph (1) and include any conditiomsased under paragraph (2).

(6) Subject to paragraphs (8) and (9), the SecretaBtatt or Authority may, having regard to
any subsisting project licence, by notice varyenroke the notice issued by the Secretary of State
or the Authority (as the case may be) under papdgfd).

(7) Paragraph (2) applies to any notice issued und@gpaph (6) as it does to a notice issued
under paragraph (1).

(8) The Secretary of State must—

(a) before exercising the power under paragraph (@pare draft reasons for exercising the
power and consult—

(i) the person whom the Secretary of State has deemjnatrelation to a specified
infrastructure project;

(8) 2006 c. 46.
(b) S.I. 2008/409.



(ii) the incumbent undertaker;
(i) the Authority;

(iv) where any part of the infrastructure in questiomrigs to be in Wales, the Welsh
Ministers; and

(v) any other person the Secretary of State thinksogpatte;

(b) include in any notice issued by the Secretary ateStunder paragraph (6) any conditions
imposed under paragraph (2), as applied by paradi@pand

(c) serve any such notice on the persons mentionatbiparagraph (a).
(9) The Authority must—

(a) before exercising the power under paragraph (&pare draft reasons for exercising the
power and consult—

() the person whom the Authority has designated iratiml to the specified
infrastructure project in question;

(ii) the incumbent undertaker;
(iif) the Secretary of State;

(iv) where any part of the infrastructure in questiomrigs to be in Wales, the Welsh
Ministers; and

(v) any other person the Authority thinks appropriate;

(b) include in any notice issued by it under paragré®hany conditions imposed under
paragraph (2), as applied by paragraph (7); and

(c) serve any such notice on the persons mentionatbiparagraph (a).

Provision of information by a relevant undertaker a infrastructure provider

9—(1) A relevant undertaker or infrastructure praridust provide to the Secretary of State or
the Authority such information connected with tlerging out by that company of its functions as
the Secretary of State or the Authority respecfivelay by notice reasonably require for the
purpose of carrying out the Secretary of State'sttw Authority’s functions under these
Regulations.

(2) Information required under paragraph (1) must leiged in such form and manner, at such
time and place, and be accompanied or supplemdnteslich explanations, as the Secretary of
State or the Authority may reasonably require.

(3) A relevant undertaker or infrastructure providersimot be required under this regulation to
provide any information which would be protectednfr disclosure or production in proceedings
in the High Court on grounds of legal professiquralilege.

(4) In paragraph (1), “functions” has the meaning giwesection 219(1) of the Act, as modified
by paragraph 16(2) of Schedule 1.
Enforcement

10.The duties under these Regulations of a relevawtentaker or licensed infrastructure
provider are enforceable under section 18 of th&ahqas applied by Schedule 1) by the
Secretary of State or the Authority.

Review

11—(1) Before the end of the review period, the Siacyeof State must—
(a) carry out a review of these Regulations;

() Section 18 was amended by sections 49 and 164,(ahd Schedule 8 to, the Water Act 2003.

10



(b) set out the conclusions of the review in a repord
(c) publish the report.
(2) The report must in particular—

(a) set out the objectives intended to be achieved hay Scheme established by these
Regulations;

(b) assess the extent to which those objectives aievath and

(c) assess whether those objectives remain approamateif so, the extent to which they
could be achieved in a less burdensome way.

(3) “Review period” means the period of five years begig with the day on which these
Regulations come into force.

Richard Benyon
Parliamentary Under Secretary of State
27th June 2013 Department for Environment, FoodRun@l Affairs

11



SCHEDULE 1 Regulation 3
APPLICATION OF THE ACT AND RELATED PROVISIONS

Purposes of the Schedule

1—(1) The provisions of—
(a) the Act mentioned in paragraphs 2, 3(1) and () &1 (8) and 6 to 16,
(b) the Enterprise Act 2002 mentioned in paragraph 7(1), and
(c) the Water Industry (Special Administration) Rul€92@) mentioned in paragraph 7(7),

apply for the purposes of the regulation of spedifinfrastructure projects, with the modifications
(if any) specified in those paragraphs.

(2) The provisions having effect under paragraphs 3{2and 5(1) as if inserted into the Act
apply for the purposes mentioned in sub-paragraph (

(3) In this Schedule, references to sections are tiossdn the Act, unless otherwise stated.

Appointment of relevant undertakers and transitiond provisions with respect to
replacement project licences

2.Section 6¢) (appointment of relevant undertakers) appliesifasin subsection (5A)
(prohibition on relevant undertaker being a licehseter supplier), after “supplier”, there were
inserted “or a licensed infrastructure provider”.

Licensing of infrastructure providers
3—(1) The Chapter heading preceding section @ijAl{censing of water suppliers) applies as
if, at the end, there were inserted “and licenséi@structure providers”.

(2) The following has effect as if it were inserteceaftection 17F (procedure for granting water
supply licences)—

“Licensing of infrastructure providers

17FA—(1) The Authority may grant to a company a licerfte project licence”) in
connection with the undertaking of a particularrasfructure project specified under
regulation 4(1) of the Regulations.

(2) Before granting a project licence, the Authonitust consult—
(@) the incumbent undertaker;
(b) the Secretary of State;
(c) the relevant quality regulator; and
(d) any other person the Authority thinks is appiate.
(3) A project licence must not be granted to a camypunless—

(a) the company has been designated under regquidgiiy of the Regulations as the
infrastructure provider for the infrastructure @ajto which the licence relates;
and

(@) 2002 c. 40.

(b) S.I. 2009/2477.

(c) Section 6 was amended by section 101(1) of, @hédile 8 to, the Water Act 2003.

(d) Section 17A and the other provisions in Chapterof Part 2 were inserted by section 56 of, andefiate 4 to, the Water
Act 2003.
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(b) the company is not a relevant undertaker.
(4) A project licence must—
(@) be in writing; and

(b) unless revoked or suspended in accordance amhcondition contained in it,
continue in force for such period as may be spetiin or determined under the
licence.

(5) References in this Act to a project licence &ve a licence granted under
subsection (1).

(6) In this Chapter “the relevant quality regulatoreans—

(@) where a project licence relates to the prowigiba system of water supply or the
securing of supplies of water, the Chief Inspeotddrinking Water; and

(b) where a project licence relates to the prowistd a system of sewers or the
provision of means for emptying, or dealing effediiy with the contents of,
sewers—

() in England, the Environment Agency; and
(ii) in Wales, the Natural Resources Body for Veée

Transitional provision with respect to replacementproject licences

17FB—(1) Schedule 2 to this Act shall have effect faalgling provision to be made
with respect to cases in which it is proposed thabmpany be granted a project licence
under this Chapter in order that it may replacetf®rocompany in carrying on functions
formerly carried on by that company.

(2) Subsections (3) and (4) below apply where ocompany (“the new licensee”) has
been granted a project licence so that it may cepknother company in carrying on
functions that that company formerly carried ontincapacity as a licensed infrastructure
provider, but the project licence has yet to conte force.

(3) The following provisions of this Act shall agpih relation to the new licensee as if
the project licence had come into force—

(a) sections 18 to 24 and Schedule 3;

(b) sections 158, 159 and 161,

(c) sections 179 and 180 and Schedule 12;

(d) sections 181 to 183 and Schedule 13; and

(e) sections 186, 187, 190, 192, 199, 200, 202 a2@3208.

(4) Such of the conditions to be imposed on the heansee under section 17HA below
as the Authority may specify in a written noticeagi by it to the new licensee shall have
effect, in relation to the operation of any proeisimentioned in subsection (3) above
before the project licence comes into force, dsafproject licence had come into force.”

(3) Schedule &) (transitional provision on termination of appaoim@nts) applies as if—
(a) inthe title, after “appointments”, there were irted “and licences”; and
(b) in paragraph 1 (cases where Schedule applies)—
(i) in sub-paragraph (1), for “(3A)", there were sutoséd “(3B)";
(ii) in sub-paragraph (3A)—

(aa) in paragraph (a), after “qualifying licensed wataupplier”, there were
inserted “or a licensed infrastructure providerigda

(a) Established under article 3 of the Natural ResesiBody for Wales (Establishment) Order 2012 @91.2/1903 (W. 230)).
(b) Schedule 2 was amended by section 101(1) of Smhedule 8 to, the Water Act 2003. Schedule 2alss amended by
section 34 of, and Schedule 5 to, the Flood ance¥Wanagement Act 2010, although those provisioesat yet in force.
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(bb) for paragraph (b), there were substituted—

“(b) it is proposed that on and after the relevalate another company (“the
transferee”) should carry on—

(i) where the transferor is a qualifying licensealter supplier, activities relating
to the introduction or introductions of water mentd in section 23(6)(b) of
this Act which were carried on by the transferatiluhat date, or

(i) where the transferor is a licensed infrastoe provider, functions formerly
carried on by the transferor in its capacity asicnlsed infrastructure
provider.”;

(iii) after sub-paragraph (3A), there were inserted—

“(3B) The fourth case in which this Schedule applewhere the Authority is proposing
to grant a project licence to a company (“the timme®”) to carry on activities relating to
functions formerly carried on by another companthg”transferor”) in its capacity as a
licensed infrastructure provider.”; and

(iv) in sub-paragraph (4)—

(aa) in the definition of “other relevant companies” favater undertakers”, there
were substituted “relevant undertakers”, and dfseiction 23(6)(b) of this
Act” there were inserted “or, as the case may lbe,fiinctions to which its
project licence relates”;

(bb) in the definition of “the relevant date”, after pgraph (b), there were
inserted—

“(c) where this Schedule applies by virtue of sabagraph (3B) above, the coming
into force of the project licence mentioned in thab-paragraph; and”; and

(cc) in the definition of “transferor” and “transfereedfter “sub-paragraph (3A)
above”, there were inserted “or (3B) above (asdse may be)”;

(c) in paragraph 2 (making and modification of transigiemes)—
(i) in sub-paragraph (7A)—
(aa) after “paragraph 1(3A)", there were inserted “dB)3 and

(bb) in paragraph (b), after “in consequence of itsng=, there were inserted “or,
in relation to a company which is a licensed infiature provider, a
reference to activities regulated by its licencel amy statutory functions
conferred or imposed on it in consequence oféenice”; and

(i) for sub-paragraph (8) (offence), there were sulistit—

“(8) The duties of companies under sub-paragraphafove are enforceable under
section 18 above by the Secretary of State or thibgkity.”;

(d) in paragraph 3 (transfers by scheme)—

(i) in sub-paragraph (4)(d), after “enactments” themerewinserted “(including any
designation made under regulation 8(1) of the Raguls)”;

(ii) in sub-paragraph (7), after “paragraph 1(3A)", ¢heere inserted “or (3B)”;
(e) paragraph 4A (exclusion of transfer of licence)evexpealed;

() in paragraph 5 (supplemental provisions of schemas)sub-paragraph (3) after
“paragraph 1(3A)", there were inserted “or (3B)”;

(g) in paragraph 6 (duties of existing appointee &tfterscheme comes into force), in sub-
paragraph (9), after “paragraph 1(3A)", there waserted “or (3B)"; and

(h) paragraph 7 (power to make an order for furthersiteonal provision and local statutory
provisions) were repealed.
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Conditions of project licences

4. The following has effect as if it were inserteteakection 17H (standard conditions of water
supply licences)—

“Conditions of project licences

17HA.—(1) A project licence may include—

(&) such conditions as appear to the Authority @oréquisite or expedient having
regard to the duties imposed on it by Part 1 &f &gt; and

(b) conditions requiring the rendering to the Stugeof State of a payment on the
grant of the project licence, or payments while ltbence is in force, or both, of
such amount or amounts as may be determined umelepnditions.

(2) Conditions included in a project licence may—

(a) require the holder of the licence to complyhwany direction given by a specified
relevant person as to specified matters or mattdrich are of a specified
description;

(b) require the holder of the licence to do or dotspecified things or things which
are of a specified description, except in so faraaspecified relevant person
consents to the holder’s not doing or doing themd; a

(c) provide for the reference to and determinatigna specified relevant person of
specified questions, or questions which are ofexifipd description, which arise
under or in connection with the licence.

(3) For the purposes of subsection (2)—
(a) the following are relevant persons—
(i) the Secretary of State;
(i) the Authority; and
(i) the relevant quality regulators;
(b) “specified” means specified in the licence uestion.

(4) Conditions included in a project licence maytain provision for the conditions to
have effect, cease to have effect or be modifiesuah times, and in such manner and in
such circumstances, as may be specified in or meted in accordance with the
conditions.

(5) Any such condition as is referred to in subisec(4) has effect in addition to the
provision made by this Chapter with respect to niadification of the conditions of a
project licence.”.

Modification of project licences

5—(1) The following has effect as if it were inseftafter section 171 (modification of water
supply licences by agreement)—

“Modification of project licences by agreement
171A.—(1) Subiject to the following provisions of thiscien, the Authority may modify
the conditions of a project licence.

(2) The Authority may not make any modificationgdanthis section unless the licence
holder has consented to the modifications.

(3) Before making modifications under this sectithe, Authority must give notice—
(a) stating that it proposes to make the modificetiand setting out their effect,
(b) stating the reasons why it proposes to makenibeifications, and

15



(c) specifying the period (not being less than tyeright days from the date of the
publication of the notice) within which represemdas or objections with respect
to the proposed modifications may be made,

and must consider any representations or objectishieh are duly made and not
withdrawn.

(4) A notice under subsection (3) must be given—

(a) by publishing the notice in such manner asih#nority considers appropriate for
the purpose of bringing the notice to the attentbpersons likely to be affected
by the making of the modifications; and

(b) by serving a copy of the notice on—
(i) the licence holder;
(i) the Secretary of State; and
(i) the relevant quality regulator.

(5) If, within the period specified in the noticader subsection (3), the Secretary of State
directs the Authority not to make the modificatidthe Authority must comply with the
direction.”.

(2) Section 17K (water supply licences: modificationferences to the Competition
Commission) applies as if—
(a) inthe title, after “water supply licences”, thaevere inserted “and project licences”;

(b) in subsection (1) (reference of a particular lig®nan paragraph (a)(i), after “a particular
licence” there were inserted “granted under thiggtér’; and

(c) in subsection (5)(b) (persons to be served witlty afpeference or variation)—

(i) at the beginning of each of sub-paragraphs (ii),dnd (v), there were inserted “in a
case relating to one or more water supply liceficasd

(ii) after sub-paragraph (iii), there were inserted—
“(iiia) in a case relating to a project licendee incumbent undertaker;
(iiib) in a case relating to a project licencee thlevant quality regulator;”.

(3) Sections 17L (references under section 17K: timétd) and 17M (references under section
17K: powers of investigation) apply without modéton.

(4) Section 17N (water supply licences: reports on fication references) applies as if—
(a) in the title, after “water supply licences”, thavere inserted “and project licences”;
(b) in subsection (10)(a) (persons to be served witbrterelating to a particular licence)—

(i) at the beginning of each of sub-paragraphs (ii) @ there were inserted “if the
report relates to a water supply licence,”; and

(ii) after sub-paragraph (i), there were inserted—
“(iia) if the report relates to a project licentiee incumbent undertaker;
(iib) if the report relates to a project licenti®e relevant quality regulator;”; and
(c) in subsection (12) (meaning of “relevant time”)—

() in paragraph (a), after “Secretary of State”, theege inserted “or, in the case of a
report relating to one or more water supply licentke Secretary of State”; and

(ii) in paragraph (b), after “copies”, there were iresgirtof a report relating to one or
more water supply licences”.

(5) Section 170 (water supply licences: modificatioltofeing report) applies as if—
(a) in the title, after “water supply licences”, thavere inserted “and project licences”; and

(b) in subsection (5)(c) (persons to be served withyaoipnotice of Authority’s proposed
modifications)—

16



(i) at the beginning of each of sub-paragraphs (i), did (iv), there were inserted “if
the notice relates to one or more water supplyties,”; and

(ii) after sub-paragraph (i), there were inserted—
“(iia) if the notice relates to a project licentiee incumbent undertaker;
(iib) if the notice relates to a project licendeg relevant quality regulator;”.

(6) Section 17P (water supply licences: Commissioniwgroof veto following report) applies
as if—
(a) in the title, after “water supply licences”, thavere inserted “and project licences”; and

(b) in subsection (7)(b) (persons to be served wittyafmotice of Commission’s proposed
modifications)—

(i) at the beginning of each of sub-paragraphs (ii),ahd (vi), there were inserted “if
the notice relates to one or more water supplyties,”; and

(i) after sub-paragraph (iv), there were inserted—
“(iva) if the notice relates to a project licentdss incumbent undertaker;
(ivb) if the notice relates to a project licentteg relevant quality regulator;”.
(7) Section 17Q (section 17P: supplementary) applidsowt modification.
(8) Section 17R (water supply licences: modificationdsgler under the Enterprise Act 2002)
applies as if—
(a) inthe title, after “water supply licences”, thavere inserted “and project licences”; and

(b) in subsections (1)(a) and (2)(a)(i) and (ii) angl, flor “or combined licence”, in each
place it occurs, there were substituted “, combiiwhce or project licence”.

Enforcement

6—(1) Section 18 (orders for securing compliancehvwgertain provisions) applies as if, in
subsection (1A)(b) (power to make final enforcemerder where licensed water supplier is
causing or contributing to contravention by reldvandertaker), in sub-paragraph (i), after “this
Part”, there were inserted “or another companyihgla licence under Chapter 1A of this Part”.

(2) Sections 19) (exceptions to the duty to enforce), 20(procedure for enforcement orders),
21 (validity of enforcement orders) and @2((effect of enforcement order) apply without
modification.

(3) Section 22Ad) (penalties) applies as if—

(&) in subsection (1)(b) (power to impose financialgges on those licensed under Chapter
1A of Part 2 in relation to contraventions of appoient or licence conditions), in sub-
paragraph (ii), after “the appointment”, there wémserted “or by another company
holding a licence under Chapter 1A of this Paimf condition of that licence”; and

(b) in subsection (2)(b) (power to impose financialgges on those licensed under Chapter
1A of Part 2 in relation to contraventions of ecfmable statutory or other requirements),
in sub-paragraph (i), after “Part” there were imse “, or by another company holding a
licence under Chapter 1A of this Part,”.

(4) Sections 22B (statement of policy with respect ¢ngities), 22C (time limits on financial
penalties), 22D (interest and payments of instate)er22E (appeals) and 22F (recovery of
penalties) apply without modification.

(a) Section 19 was amended by section 54 of, anddséhd0 to, the Competition Act 1998, section 19bfl and Schedule 8
to, the Water Act 2003, S.I. 2000/1297 and 2010/996

(b) Section 20 was amended by sections 49 and 164,(ahd Schedule 8 to, the Water Act 2003.

(c) Section 22 was amended by section 101(1) of Smieédule 8 to, the Water Act 2003.

(d) Sections 22A to 22F were inserted by sectionf4BeWater Act 2003.

17



Special administration
7—(1) Section 24%) (special administration regimes) of the Entegprisct 2002 applies as
if—

(a) in subsection (1) (saving in relation to the repfaent of Part 2 of the Insolvency Act
1986), after paragraph (aa) (saving for qualifylmgnsed water supplier), there were

inserted—
“(ab) a licensed infrastructure provider within theeaning of the Water Industry Act
1991,”; and

(b) subsections (3) to (5) were repealed.
(2) Section 23§) (meaning and effect of special administrationeoy@pplies as if—

(a) in subsection (1) (meaning of special administratimder), after “qualifying licensed
water supplier”, there were inserted “or a licensdihstructure provider”;

(b) after subsection (2A) (purposes of a special adimation order for qualifying licensed
water suppliers), there were inserted—

“(2AA) The purposes of a special administrationaesrchade in relation to any company
which is a licensed infrastructure provider shal-b

(a) the transfer to another company or compani&s, @oing concern, of so much of
the company’s undertaking as it is necessary twstea in order to ensure that its
functions may be properly carried out; and

(b) the carrying out of those functions pendingriteking of the transfer.”; and
(c) in subsection (4) (application of Schedule 2 toAlk®—
() at the end of paragraph (a), “or” were repealed; an
(i) after paragraph (a), there were inserted—
“(aa) a company carries on activities relatinghe tunctions formerly carried on by a
licensed infrastructure provider; or”.
(3) Section 24¢) (special administration orders made on specittiqges) applies as if—

(@) in subsection (1) (applications for special adntinigon orders made in relation to
relevant undertakers), after “this Part”, thereevieiserted “or is a licensed infrastructure
provider”;

(b) in subsection (2) (grounds for making applicatitorsspecial administration orders)—

() in paragraph (bb) (qualifying licensed water sugpltausing contravention of a
principal duty of a water undertaker)—

(aa) in the words preceding sub-paragraph (i), afterafifiying licensed water
supplier”, there were inserted “or a licensed istiacture provider”; and
(bb) in sub-paragraph (i), for “water undertaker”, therere substituted “relevant
undertaker”; and
(ii) in paragraph (d) (petition by the Secretary of &fatlowing company inspector’s
report), after “qualifying licensed water supplietfiere were inserted “or a licensed
infrastructure provider”; and
(c) in subsection (7) (meaning of principal duty), exggraph (b), after “qualifying licensed
water supplier”, there were inserted “or a licenisdichstructure provider”.

() Section 249 was amended by section 101(1) of Sameédule 8 to, the Water Act 2003.

(b) Section 23 was amended by was amended by sddiit) of, and Schedule 8 to, the Water Act 2088ction 23 was also
amended by section 34 of, and Schedule 5 to, tedFAnd Water Management Act 2010, although theigioms are only
in force for limited purposes.

(c) Section 24 was amended by was amended by sddidn) of, and Schedule 8 to, the Water Act 2088ction 24 was also
amended by section 34 of, and Schedule 5 to, thedrFhnd Water Management Act 2010, although theigioms are not
yet in force.
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(4) Schedule 3H) (special administration orders) applies withowatdification.

(5) Section 25§) (power to make special administration order ondivig-up petition) applies as
if, after “qualifying licensed water supplier”, isach place it occurs, there were inserted “or a
licensed infrastructure provider”.

(6) Section 26¢) (restrictions on voluntary winding-up and insaleg proceedings) applies as
if, after “qualifying licensed water supplier” treewere inserted “or a licensed infrastructure
provider”.

(7) The provisions of the Water Industry (Special Adistimtion) Rules 2009 apply as if—

@)

(b)
(€)

(d)
(e)

(f)
(9
(h)
()
(),

(k)

in rule 3 (definitions and interpretation), in pgraph (1)—
(i) following definition were inserted at the approgeiplace—
“infrastructure” in relation to a licensed infrastture provider (within the meaning of

the Water Industry Act 1991) has the meaning givethe Water Industry (Specified
Infrastructure Projects) (English Undertakers) Rafipns 2013;” and

(i) in the definition of “water company” after “qualifig licensed water supplier”, there
were inserted “or a licensed infrastructure provide

in rule 8 (contents of affidavit), in paragraph (6)) after “qualifying licensed water
supplier”, there were inserted “or a licensed istinacture provider”;

in rule 11 (service of petition), in paragraph (@¢rsons who must be served)—

() in sub-paragraph (j) after “the Welsh Ministerséith were inserted “(where any part
of the infrastructure in question is or is to bé\ales),”;

(ii) sub-paragraph (k) were omitted; and

(i) in sub-paragraph (l), after “the Welsh Ministerbéte were inserted “(where any
part of the infrastructure in question is or ivtoin Wales)”;

in rule 17 (notice and advertisement of special inthtnation order), in paragraph (4),
“ the Welsh Ministers” were omitted;

in rule 18 (notice of discharge of special admmaitibn order), after “the Welsh
Ministers” there were inserted “(where any partha infrastructure in question is or is to
be in Wales)”;

in rule 23 (resignation of special administratar), paragraph (3)(a), “or the Welsh
Ministers, as appropriate” were omitted;

in rule 24 (special administrator's death in officen paragraph (2)(a), “or the Welsh
Ministers, as appropriate” were omitted;

in rule 25 (order filling vacancy), in sub-paragnafc), “or the Welsh Ministers, as
appropriate” were omitted,;

in rule 35 (statement if special administrationesrtb be discharged before statement of
proposals), “, the Welsh Ministers” were omitted;

in rule 65 (right of inspection of proxies), in pgraph (1)(e), after “the Welsh Ministers”
there were inserted “(where any part of the inftagtire in question is or is to be in
Wales)”; and

in rule 82 (certain persons’ right to inspect tlairt file), in paragraph (1)(d) after “the
Welsh Ministers” there were inserted “(where angt pathe infrastructure in question is
or is to be in Wales)”.

@)

Schedule 3 was amended by was amended by sebfibfl) of, and Schedule 8 to, the Water Act 2008 ag
S.1. 2009/1941. Schedule 3 was repealed by se8#lanf, and Schedule 5 to, the Flood and Water gament Act 2010,
although the provisions are not yet in force.

(b) Section 25 was amended by was amended by sd@iqi) of, and Schedule 8 to, the Water Act 2003.

(c) Section 26 was amended by was amended by sddiqd) of, and Schedule 8 to, the Water Act 2003.
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Duties imposed on the Authority in relation to theprotection of customers

8. Section 27¢) (general duty of the Authority to keep matterglemreview) applies as if—
() in subsection (1) (duty to keep matters under veyien paragraph (b)—

(i) after “licensed water suppliers”, there were irsgrt'or licensed infrastructure
providers”; and

(ii) after “authorised”, there were inserted “or regedtt

(b) in subsection (2) (duty of the Authority to collanformation), in paragraph (aa), after
“authorised”, there were inserted “or regulatedig a

(c) in subsection (4) (duty to give advice and asstsaio the Secretary of State and the
OFT), in paragraph (c)—

(i) after “authorised”, there were inserted “or regedtif and

(i) for “or combined licences” there were substituteccdmbined licences or project
licences”.

Duties imposed on infrastructure providers in relaton to the protection of consumers

9. Section 35Al9) (remuneration and standards of performance) jeppb if—

(a) in subsection (1) (application of the section)eafthis Part”, there were inserted “or any
licensed infrastructure provider”; and

(b) in subsection (10) (definitions), in the definitiasf “standards of performance”, in
paragraph (a), after “this Part”, there were ireskrior any conditions of the company’s
project licence”.

General duties of relevant undertakers

10—(1) Section 37 (general duty to maintain a watgpdy system) applies as if—

(&) in subsection (1)(b), for “the water undertaker'atev mains” there were substituted
“such mains”; and

(b) after subsection (1) there were inserted—

“(1A) For the purposes of subsection (1), “main”ang a water main or other pipe which
is owned by a licensed infrastructure provider.”

(2) Section 94¢€) (general duty to provide a sewerage system) eppls if—
(a) in subsection (1)—

(i) in the words before paragraph (a), after “sewerag#ertaker” there were inserted
“to ensure that all necessary arrangements are”reaud

(ii) in paragraph (a), “public” were repealed; and
(b) after subsection (1) there were inserted—

“(1A) For the purposes of subsection (1), “sewegams a public sewer or a sewer which
is owned by a licensed infrastructure provider.”

Charges
11—(1) Section 142() (powers of undertakers to charge) applies as if—

() Section 27 was amended by section 101(1) of,Sohetdule 8 to, the Water Act 2003 and section 278mal Schedule 25
to, the Enterprise Act 2002.

(b) Section 35A was inserted by section 50 of theaAtt 2003.

(c) Section 94 was amended by sections 88 and 9redMater Act 2003, although the provisions of sec88 are not yet in
force.

(d) Section 142 was amended by section 120 of, ahddiibe 22 to, the Environment Act 1995, and byise@® of the Water
Industry Act 1999 (c. 9).
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(@) in the title, after “undertakers”, there were iriedr “and licensed infrastructure
providers”;

(b) in subsection (1) (powers of undertakers to fix dathand charges)—

(i) in the words before paragraph (a), after “relevamdertaker”, there were inserted
“and every licensed infrastructure provider”;

(i) in paragraph (b), after “undertaker”, there wereseited “or the licensed
infrastructure provider (as the case may be)”; and

(c) in subsection (4) (matters etc. by reference taklvbharges may be fixed)—

() after “a relevant undertaker”, there were inserted licensed infrastructure
provider”; and

(i) after “the undertaker”, there were inserted “orltbensed infrastructure provider (as
the case may be)”; and

(d) in subsection (6) (power of a relevant undertakeix charges otherwise than by virtue
of Chapter 1 of Part 5 of the Act), after “a relevandertaker”, there were inserted “or
licensed infrastructure provider”.

(2) Section 143) (charges schemes) applies as if—
(a) in subsection (1) (power of a relevant underta@enake a charges scheme)—

(i) after “A relevant undertaker”, there were inserted a licensed infrastructure
provider”; and

(i) in paragraph (a), after “the undertaker”, there eva@mserted “or the licensed
infrastructure provider (as the case may be)”;

(b) in subsection (5) (power of a relevant undertakegrtter into agreements for payment of
charges), in paragraph (a)—

() after “a relevant undertaker”, there were inserted licensed infrastructure
provider”; and

(i) after “the undertaker”, there were inserted “orltbensed infrastructure provider (as
the case may be)”; and

(c) in subsection (9) (limit on the power of the Autityias to the exercise of its power to
approve charges schemes), after “relevant undestakbere were inserted “or licensed
infrastructure providers”.

(3) Section 144 (liability of occupiers etc for chargapplies as if—
(a) after subsection (1) (liability of occupiers), thavere inserted—

“(1A) Subject to the following provisions of thisedion, a licensed infrastructure
provider shall be treated for the purposes of@hapter as providing services to—

(a) the occupiers for the time being of any premighich—

(i) are supplied with water, either directly odirectly, by infrastructure which is
owned or operated by the licensed infrastructuosider;

(i) are drained by a sewer or drain connectintipee directly or indirectly, with
infrastructure which is owned or operated by theersed infrastructure
provider; or

(i) are premises the occupiers of which haverespect of the premises, the
benefit of facilities which drain to a sewer oridrao connecting;

(b) any relevant undertaker or licensed water sepplhich—

(i) has an agreement with the licensed infrastimecprovider for the supply of
water, sewerage services or works; or

() Section 143 was amended by section 120 of, ahddide 22 to, the Environment Act 1995, and byisest3 and 4 of the
Water Industry Act 1999.
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(i) has the use of any infrastructure which isned or operated by the licensed
infrastructure provider;

and references in this Chapter to services provimed licensed infrastructure provider in
the course of carrying out its functions are tadsel accordingly.

(1B) Subsection (1A)(a) does not apply to the extbat provision to the contrary is
made by any agreement to which the licensed imtretsire provider is a party.”;

(b) in subsection (2) (liability of former occupiers &k charges fixed by reference to
volume), after “a relevant undertaker”, there werserted “or licensed infrastructure
provider”;

(c) in subsection (3) (circumstances in which formecupiers may be made liable for
charges)—

(i) after “any relevant undertaker”, there were ingkrter licensed infrastructure
provider; and

(i) in paragraph (a), after “the undertaker”, there eva@mserted “or the licensed
infrastructure provider (as the case may be)”;

(d) in subsection (4) (meaning of “the first relevaayt—

(i) after “a relevant undertaker”, there were inserted licensed infrastructure
provider”; and
(ii) in paragraphs (a) and (c), after “the undertakiergach place it occurs, there were
inserted “or the licensed infrastructure provides the case may be)”; and
(e) in subsection (5), after “water to those premisé®re were inserted “, or liable to any

licensed infrastructure provider for any chargesesgpect of any services provided by
that licensed infrastructure provider to those pses)”.

(4) Section 144A%) (right of consumers to elect for charging by refee to volume) applies as
if—
(&) in subsection (5) (right of consumer to revoke asoeed charges notice)—
() the “and” following paragraph (a) were repealed] an
(i) paragraph (b) were repealed;
(b) for subsection (9) (duty of sewerage undertakdixteharges by reference to volume),
there is substituted—

“(9) If and so long as a water undertaker is oligmder subsection (2) above to fix
charges for the supply of water in respect of argnmses by reference to the volume of
water supplied—

(a) a sewerage undertaker is under a correspowdiigation to fix charges in respect
of foul water drainage provided by the sewerageetmdéler in respect of those
premises by reference to that volume; and

(b) alicensed infrastructure provider is undeoaeasponding obligation to fix charges
in respect of foul water drainage provided by therised infrastructure provider in
respect of those premises by reference to thatmally and

(c) in subsection (10) (duty of sewerage undertakefiXxocharges without reference to
volume) for “a sewerage undertaker is”, there wairbstituted “a sewerage undertaker
and a licensed infrastructure provider are”.

(5) Section 1508§) (meaning of “consumer” in Chapter 1), appliesfasfter paragraph (a),
there were inserted—

“(aa) in relation to the provision of services byi@nsed infrastructure provider in
respect of any premises, means a person who thdotime being the person on

() Section 144A was inserted by section 6 of theaNmtdustry Act 1999.
(b) Section 150B was inserted by section 15 of, afte8ule 3 to, the Water Industry Act 1999.
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whom liability to pay charges to the licensed isfracture provider in respect of
those services would fall, and”.

Licensed infrastructure providers’ works powers

12—(1) Section 15&) (powers to lay pipes in streets) applies as if—

(a) in subsection (1) (power to lay pipes etc), aftetévant undertaker”, there were inserted
“and every licensed infrastructure provider,”; and

(b) in subsection (7) (meaning of “relevant pipe”), paragraph (b), after “a sewerage
undertaker”, there were inserted “or a licensedastfucture provider”.

(2) Section 159§) (power to lay pipes in other land) applies asirf,subsection (1), after
“relevant undertaker”, there were inserted “andglieensed infrastructure provider”.

(3) Section 1614) (power to deal with foul water and pollution) dpp as if—

(&) in subsection (1) (powers in relation to streedfler “relevant undertaker”, there were
inserted “and every licensed infrastructure prowidend

(b) in subsection (2) (powers in relation to other lamdter “relevant undertaker”, there were
inserted “and every licensed infrastructure prowide

Supplemental provisions with respect to licensed frastructure providers’ works powers

13—(1) Section 17%) (vesting of works in relevant undertakers) appés if—
(a) inthe title, after “undertaker”, there were inseértor licensed infrastructure provider”;
(b) after subsection (1), there were inserted—
“(1ZA) Every—

(@) sewer or disposal main which has been laidxarcise of any power conferred by
this Part or otherwise by a licensed infrastruchrevider, and

(b) sewage disposal works constructed by a licemgeabtructure provider,
shall vest in the licensed infrastructure provigemd
(c) in subsection (1A)—

(i) for “Subsection (1) above is” there were substiduttSubsections (1) and (1ZA)
above are”; and

(ii) after “relevant undertaker”, in the first placeadtcurs, there were inserted “or
licensed infrastructure provider (as the case ned¥. b

(2) Section 180 applies as if for “undertakers” thereravsubstituted “licensed infrastructure
providers”.

(3) Schedule 12) (compensation for damage caused by works etdjeapgs if—

(a) for “relevant undertaker”, “undertaker” or “seweeagndertaker”, each time it occurs,
there were substituted “licensed infrastructurevigier”;

(b) in paragraph 1 (compensation in respect of stregtsypowers), in sub-paragraph (1), for
“ 161 and 162" there were substituted “and 161”;

(c) in paragraph 2 (compensation in respect of pipedpyworks in private land) in
sub-paragraph (6) for “, 161(2) and 163" there werestituted “and 161(2)"; and

(a) Section 158 was amended by section 40 of the @ttigm and Service (Utilities) Act 1992, sectiddsand 101(1) of, and
Schedule 8 to, the Water Act 2003 and S.I. 2005/268

(b) Section 159 was amended by section 97 of the Wate2003.

(c) Section 161 was amended by section 120 of, ahddéte 22 to, the Environment Act 1995.

(d) Section 179 was amended by sections 92, 97 ab( JL6f, and Schedule 8 to, the Water Act 2003ctiBe 179 was also
amended by sections 62, 86 and 146 of, and Scled8lel4 and 23 to, the Tribunals, Courts and Eefoent Act 2007
(c. 15), although the provisions are not yet ircéor

(e) Schedule 12 was amended by section 56 of the €ttiop and Service (Utilities) Act 1992, section 8f the Water Act
2003 and S.I. 2009/1307.
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(d) paragraphs 2(4) (powers to make regulations), #(6) compensation payable where
sewer etc declared vested in a sewerage undertakgigompensation in respect of
metering works) and 6 (compensation in respectisifhérges for works purposes) were
repealed.

(4) Section 1814) (complaints with respect to the exercise of wagpksvers on private land)
applies as if—
(a) for “relevant undertaker” or “undertaker”, each &int occurs, there were substituted
“licensed infrastructure provider”; and

(b) subsection (8) (power to make regulations) wereaksgul.
(5) Section 182 (code of practice with respect to wanrlprivate land) applies as if—
(a) in subsection (1) (duty to submit a code for apphpv

(i) in the words before paragraph (a), after “relevamdertaker”, there were inserted
“and every licensed infrastructure provider”; and

(i) in paragraph (a), after “appointment”, there weiserted “or its project licence”;
(b) subsections (2) and (4) (power to make an orderg wapealed;

(c) in subsection (3) (effect of a code), the words da=levant undertaker” were repealed,;
and

(d) in subsection (5) (enforcement), after “relevantientaker”, there were inserted “and a
licensed infrastructure provider”.

(6) Section 183 applies as if, for “relevant undertakethere were substituted “licensed
infrastructure providers”.

(7) Schedule 13) (protection for particular undertakings) appkessif—

(@) in paragraphs 1(1) (general provisions protectimglentakings), 2 (protection for
statutory powers and jurisdiction) and 4 (protattior telecommunication systems), for
“relevant undertaker” or “undertaker”, each time atcurs, there were substituted
“licensed infrastructure provider”;

(b) in paragraph 3 (special protection for certain utakéngs in respect of street works), for
sub-paragraph (5) (offence of contravening the irements of sub-paragraph (1)), there
were substituted—

“(5) The requirements of sub-paragraph (1) abovdyaas if they were a duty imposed
on a licensed infrastructure provider and shaki@rceable under section 18 above by the
Authority.”; and

(c) Part 2 (further protective provisions in respect@fverage powers) were repealed.

(8) Section 186 (protective provisions in respect obdl defence works and watercourses etc)
applies as if subsections (2) to (6), and (8) wepealed.

(9) Section 187 (works in tidal lands etc) appliesfas i

(a) in subsections (1) and (2), for “relevant underntgkia both places it occurs, there were
substituted “licensed infrastructure provider”;

(b) in subsection (2), for *“that undertaker”, there evesubstituted “that licensed
infrastructure provider”; and

(c) in subsection (3), for the words after “any of'etle were substituted “sections 158, 159
and 161 above.”.

(10) Section 190 (saving for planning controls) appliéghout modification.

(a8) Section 181 was amended by section 101(1) of Smmedule 7 to, the Water Act 2003.

(b) Schedule 13 was amended by section 67 of, anddB@h 9 to, the Coal Industry Act 1994 (c. 21);tisec120 of, and
Schedule 22 to, the Environment Act 1995; sectiof3 and Schedule 5 to the Transport Act 200@8g; section 406 of,
and Schedule 17 to, the Communications Act 20031(}.section 143 of, and Schedule 19 to, the Bnarg 2004 (c. 20);
and by S.1. 2001/1149. The effect of certain psimris in Schedule 13 was modified by section 16ofl Schedule 4 to,
the Gas Act 1986 (c. 44) and section 76 of thatlésl Act 2000 (c. 27).
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(11) Section 1924) (interpretation of Part 6) applies as if—

(a) subsections (1) (meaning of water discharge pi(®), (3A) and (3B) (provisions for
works outside a relevant undertaker’s appointmesd)avere repealed; and

(b) in subsection (4) (certain obligations to maintiic a pipe) after “relevant undertaker” or
“undertaker”, each time it occurs, there were itegkr‘or licensed infrastructure
provider”.

Functions in relation to information

14—(1) Section 195 (the Authority’s register) applies as if—

(&) in subsection (1) (register to be maintained iredgain place, in a certain form and for
certain purposes), for “and of section 143 abotweft¢ were substituted “, of section 143
above and of the Regulations”;

(b) in subsection (2) (documents to be entered in dyster), after paragraph (bc), there
were inserted—

“(bd) every notice issued by the Secretary of Statethe Authority under the
Regulations (other than a notice issued under agigul 9);”.

(2) Section 195A¢€) (reasons for decisions) applies as if, in sulisedtl) (decisions for which
reasons must be published)—

(a) the “and” following paragraph (f) were repealedgan
(b) after paragraph (f), there were inserted—

“(fa)the giving of any notice under the Regulatidiother than a notice issued under
regulation 9); and”.

(3) Section 199) (sewer maps) applies as if—
(a) after subsection (1) (duty to keep records), theree inserted—

“(1A) Subiject to subsection (6) below, it shallthe duty of every licensed infrastructure
provider to keep records of the location and retéyarticulars of every sewer or disposal
main owned by it.”;

(b) in subsection (3) (maintenance of separate redord=ach local authority area)—

(i) after “a sewerage undertaker”, there were inseftada licensed infrastructure
provider”;

(i) after “that undertaker”, there were inserted “oefised infrastructure provider”; and
(iii) after “the undertaker”, there were inserted “orltbensed infrastructure provider”;
(c) in subsection (4) (availability of records)—

(i) after “every sewerage undertaker”, there were fader‘and every licensed
infrastructure provider”; and

(ii) after “the undertaker”, there were inserted “oeffised infrastructure provider (as the
case may be)”;

(d) in subsection (5) (information to be available anap), after “a sewerage undertaker”,
there were inserted “or a licensed infrastructumider”; and

(e) in subsection (9) (enforcement), after “a sewenaggertaker”, there were inserted “or a
licensed infrastructure provider”.

(4) Section 200 (provision of sewer maps to local autiles) applies as if—

(a) Section 192 was amended by section 47 of the @ttigm and Service (Utilities) Act 1992.

(b) Section 195 was amended by section 15 of, anddbdé 3 to, the Water Industry Act 1999 and sestié and 101(1) of,
and Schedule 8 to, the Water Act 2003.

(c) Section 195A was inserted by section 51 of theeWact 2003.

(d) Section 199 was amended by section 97 of the Wate2003.
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(a) in subsection (1) (duty to provide local authostisith records), after “every sewerage
undertaker”, there were inserted “and every licdrisfastructure provider”; and

(b) in subsections (2) (local authority to make recadsilable) and (4) (enforcement), after
“a sewerage undertaker” each time they appearg thvare inserted “or a licensed
infrastructure provider”.

(5) Section 2014) (publication of certain information and advicg)ples as if, in subsection
(2)(b), after “authorised”, there were inserted fegulated”.

(6) Section 204§) (duties of undertakers and licensed water suggpleefurnish the Secretary of
State with information) applies as if—

(a) inthe title, after “undertakers” there were inedrtetc”;

(b) in subsection (1A) (duties of licensed water supplito furnish information), in
paragraph (a), after “authorised”, there were iestfor regulated”; and

(c) in subsection (5) (enforcement under section 18hef Act), for “or licensed water
supplier” there were substituted “, licensed wagapplier or licensed infrastructure
provider”.

(7) Section 203f) (power to acquire information for enforcementgmses) applies as if—

(@) in subsection (1)(b) (power to acquire informatisom companies licensed under
Chapter 1A of Part 2 of the Act), in sub-paragrafiiln after “condition of the
appointment” there were inserted “or licence caoaditof another company holding a
licence under that Chapter”; and

(b) subsections (4) and (5) (offences) were repealed.

(8) Section 205{) (exchange of metering information between serpiceviders) applies as if,
in subsection (4), after paragraph (a), there Wweserted—

“(aa) any licensed infrastructure provider; and”.

Powers of direction conferred on the Secretary of tdte in relation to national security and
civil emergencies
15. Section 208) (directions in the interests of national secQritgplies as if—
(a) in subsection (1) (general power of direction)—

(i) for “or licensed water supplier” there were sulbggitl “, licensed water supplier or
licensed infrastructure provider”; and

(iiy for “or supplier” there were substituted “, supploe provider”;
(b) in subsection (2) (power of direction in particutaises)—

(i) for “or licensed water supplier” there were sulbggitl “, licensed water supplier or
licensed infrastructure provider”; and

(iiy for “or supplier” there were substituted “, supplie provider”; and
(c) in subsection (3) (duty of relevant undertakers beehsed water suppliers to comply

with a direction), for “or licensed water supplieiti both places it occurs, there were
substituted “, licensed water supplier or licensgdhstructure provider”.
General provisions

16—(1) Section 212 (judicial disqualification) apgias if—

(a) Section 201 was amended by section 278 of, amedide 25 to, the Enterprise Act 2002 and secti@b(1) of, and
Schedule 8 to, the Water Act 2003.

(b) Section 202 was amended by section 120 of, ah@dide 22 to, the Environment Act 1995 and sectidh(1) of, and
Schedule 8 to, the Water Act 2003.

(c) Section 203 was amended by section 101(1) of Samedule 8 to, the Water Act 2003.

(d) Section 205 was amended by section 101(1) of Samedule 8 to, the Water Act 2003.

(e) Section 208 was amended by section 101(1) of Smheédules 7 and 8 to, the Water Act 2003.
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(a) after “a relevant undertaker”, there were inseftada licensed infrastructure provider”;
and
(b) after “that undertaker”, there were inserted “oefised infrastructure provider”.

(2) Section 219 (general interpretation) applies as if—
(a) in subsection (1) (definitions)—
(i) for the definition of “customer or potential custerhthere were substituted—
““customer or potential customer” means—
(a) in relation to a company holding an appointmemder Chapter 1 of Part 2 of this

Act—

(i) any person for or to whom that company prosiday services in the course
of carrying out the functions of a water undertakersewerage undertaker

(other than a licensed water supplier); or
(i) any person who might become such a persomaking an application for the
purpose to the company; and
(b) in relation to a licensed infrastructure prarid-
(i) any person for or to whom that licensed infinasture provider provides any
services in the course of carrying out its funcicor

(i) any person for or to whom that licensed isfracture provider might provide
any services in the course of carrying out its fioms;”;

(i) for the definition of “functions” there were suligted—

“functions” means—

(@) in relation to a licensed infrastructure pravidthe activities regulated by its
project licence and any statutory functions comf@rror imposed on it in
consequence of its project licence; and

(b) in relation to a relevant undertaker, the fiowg of the undertaker under or by
virtue of any enactment and shall be construedestibp section 217 above;”;

(iii) in the definition of “protected land”, after ““pretted land”,” there were inserted “in
relation to a company which is a licensed infragtice provider means any land
which, or interest or right in or over land whicis, held by that company for
purposes connected with the carrying out of it€fioms and,”; and

(iv) the following definitions were inserted at the aypiate place—

“‘project licence” must be construed in accordanith Chapter 1A of Part 2 above;”;
“the Regulations” means the Water Industry (Spedif Infrastructure Projects)
(English Undertakers) Regulations 2013;”; and
(b) after subsection (4A) (references to the supplyesyof a water undertaker), there were
inserted—

“(4B) In this Act, “incumbent undertaker”, “infrasicture”, “infrastructure project” and
“licensed infrastructure provider” each have theameg given in the Regulations.”.
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SCHEDULE 2

Regulation 6

APPLICATION OF THE UTILITIES CONTRACTS REGULATIONS

2006
PART 1

Provision applied Modification

regulation 2 (interpretation) and Schedules 2| These provisions apply only to the extent that

(activities constituting works) and 4 (extensignthey are relevant to the provisions referred tq in

to non-member States). this Schedule.

regulation 4 and Schedule 4 (extension to ngn-

member States).

regulation 12 (technical specifications in

contract documents).

regulation 13 (variants).

regulation 14 (the open, restricted and

negotiated procedures).

regulation 16 (call for competition). ParagraphgdXi), (3) and (4) do not apply.

regulation 17 (award without call for Only paragraph (1)(i) applies.

competition).

regulation 18 (framework agreements).

regulation 21 (central purchasing bodies).

regulation 22 (time limits). Paragraph (3) doesarily.

regulation 23 (general provisions in relation tp

qualification and selection of economic

operators).

regulation 24 (mutual recognition concerning

administrative, technical or financial

conditions).

regulation 25 (qualification systems).

regulation 26 (criteria for rejection of economicThe incumbent undertaker is bound by

operators). paragraph (1) as if it were a contracting
authority. Paragraph (3) does not apply.

regulation 27 (criteria for selection of economic

operators).

regulation 28 (consortia). Paragraph (2) applie$ the references to
being admitted to a dynamic purchasing system
were omitted.

regulation 29 (corporations). Paragraph (1) apgl&es the reference to
being admitted to a dynamic purchasing system
were omitted.

regulation 29A (notification). Paragraph (4) does apply.

regulation 30 (criteria for the award of a Paragraph (9) applies as if the reference to “the

contract). Minister” were a reference to “the Secretary of
State” and as if the words “for onward
transmission to the Commission” were omitted.

regulation 33 (information about contract awam@aragraph (6A) does not apply; paragraph (7)

procedures). applies as if “or a dynamic purchasing system”
were omitted; paragraph (9) applies as if sub-
paragraph (b)(ii) were omitted; paragraph (11)
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applies as if sub-paragraph (b) were omitted
and paragraph (15) applies as if the words af

“expired” in sub-paragraph (b)(ii) were omitted.

ter

o

regulation 33A (standstill period).

regulation 35 (obligations relating to taxes,
environmental protection, employment
protection and working conditions).

regulation 36 (conditions for performance of
contracts).

regulation 37 (preservation of records).

Paragrgp)(b) and (2) do not apply

regulation 40 (publication of notices).

Paragraf)sand (7) do not apply.

regulation 41 (confidentiality of information).

regulation 42 (means of communication).

regulation 43 (sub-contracting).

Part 9 (applications to the Court)

PART 2

“‘PART 9
APPLICATIONS TO THE COURT

Enforcement of obligations

45—(1) The obligation on an incumbent undertaker aonply with the provisions of
these Regulations, other than regulation 30(9),daty owed to an economic operator.

(2) A breach of the duty owed in accordance withageaph (1) is actionable by any
economic operator which in consequence suffersjskis suffering, loss or damage and
those proceedings shall be in the High Court.

(3) Subject to paragraphs (4) to (6), such procegdimust be started within 30 days
beginning with the date on which the economic ojeeri@rst knew or ought to have known
that grounds for starting proceedings had arisen.

(4) Paragraph (3) does not require proceeding® tstdrted before the end of any of the

following periods—

(@) where the proceedings relate to a decisionwisicsent to the economic operator
by facsimile or electronic means, 10 days beginmiig—

(i) the day after the date on which the decisiensent, if the decision is
accompanied by a summary of the reasons for thisidecor

(ii) if the decision is not so accompanied, thg ddter the date on which the
economic operator is informed of a summary of thessons;

(b) where the proceedings relate to a decision lwticsent to the economic operator
by other means, whichever of the following periedsls first—

(i) 15 days beginning with the day after the datewhich the decision is sent, if
the decision is accompanied by a summary of theoresafor the decision; or

(i) 10 days beginning with—
(aa)

is accompanied by a summary of the reasons faldhbision; or

(bb)

the day after the date on which the decisardeived, if the decision

if the decision is not so accompanied, the aktgr the date on which

the economic operator is informed of a summanhos$é reasons; and
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(c) where sub-paragraphs (a) and (b) do not apptytie decision is published,
10 days beginning with the day on which the denissopublished.

(5) Subject to paragraph (6), the Court may extiedtime limit imposed by paragraph
(3) where the Court considers that there is goadae for doing so.

(6) The Court must not exercise its power undeagraph (5) so as to permit proceedings
to be started more than 3 months after the daten whe economic operator first knew or
ought to have known that grounds for starting ttee@edings had arisen.

(7) For the purposes of this regulation, proceeslang to be regarded as started when the
claim form is issued.

(8) Subject to paragraph (9), but otherwise withmajudice to any other powers of the
Court in proceedings brought under this regulatibe,Court may—

(@) by interim order—
(i) suspend the procedure leading to the awarth@fcontract or the procedure
leading to the determination of a design conteselation to the award of a

contract of which the breach of duty owed in acear# with paragraph (1) is
alleged; or

(i) suspend the implementation of any decisioaction taken by the incumbent
undertaker in the course of following such a pracegand

(b) if satisfied that a decision or action takeraloyincumbent undertaker was a breach
of the duty owed in accordance with paragraph (1)—

(i) order the setting aside of that decision otios or order the incumbent
undertaker to amend any document;

(i) award damages to an economic operator whashsuffered loss or damage as
a consequence of the breach; or

(i) do both of those things.

(9) In proceedings under this regulation the Calgés not have power to order any
remedy other than an award of damages in respeet bifeach of the duty owed in
accordance with paragraph (1) if the contract latien to which the breach occurred has
been entered into.

(10) Where, in proceedings under this regulatibe, Court is satisfied that an economic
operator would have had a real chance of beingdetlaa contract or winning a design
contest if that chance had not been adverselytaffany a breach of the duty owed to it by
the incumbent undertaker in accordance with papdg(4), the economic operator shall be
entitled to damages amounting to its costs in pregats tender and in participating in the
procedure leading to the award of the contractsocasts of participating in the procedure
leading to the determination of the design contest.

(11) Paragraph (10) does not affect a claim by@memic operator that it has suffered
other loss or damage or that it is entitled toefetither than damages, and is without
prejudice to the matters on which an economic dpenaay be required to satisfy the
Court in respect of any other such claim.”

30



EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations implement Part 2A of the Watdusitry Act 1991 (“the Act”) in relation to
water and sewerage undertakers whose appointrreag are wholly or mainly in England.

Regulation 1(2) to (4) provides for provisions iie$e Regulations to cease to have effect seven
years after they come into force in specified ginstances.

Regulation 3 gives effect to Schedule 1 which aspfivith modification) provisions in, and made
under, certain enactments for the purposes of tReggilations. Regulation 3 also applies (with
modification) the general duty on the SecretaryStéte and the Water Services Regulation
Authority (“Ofwat”) with respect to the water indug for the purposes of their functions

exercised under or by virtue of these Regulationgaertain cases, the Act.

Regulation 4 gives the Secretary of State and Opwaters to specify by notice in writing an
infrastructure project in certain circumstancesv&@fmust publish guidance to be followed by it
in determining whether to specify an infrastructpreject. An infrastructure project is a project
which an incumbent water or sewerage undertaket ordiarily undertake to fulfil its statutory
duties under section 37 (general duty to maintatewsupply system etc.) or 94 (general duty to
provide sewerage system) of the Act. Once specifieel incumbent undertaker is prohibited
under regulation 5 from undertaking that infrastuoe project, although the Secretary of State or
Ofwat may permit or require it to undertake suchparatory work as they may set out by notice
in writing. The Secretary of State and Ofwat mayyvar revoke notices issued by them under
regulations 4 or 5. The power to issues noticesulgect to certain procedural requirements and
transitional provisions.

Regulation 6 requires the incumbent water or seyeetendertaker to put a specified infrastructure
project out to tender. The ordinary procuremengésuhay apply to such a tender. Where those
rules do not apply or in certain other circumstanteese Regulations apply (with modifications)

certain provisions of the Utilities Contracts Regjidns 2006 (S.I. 2006/6) for that tender process.
Those provisions are set out in Schedule 2 to tReggilations.

Regulation 7 limits companies associated with tlagewor sewerage undertaker from bidding in
the tender process except where agreed by thet&gcod State or Ofwat by notice in writing.
The Secretary of State and Ofwat may vary or revakg notice issued by them under
regulation 7. The power to issues notices is suibjeccertain procedural requirements and
transitional provisions.

Regulation 8 gives the Secretary of State and Opwater to designate by notice in writing a
person wholly or partly responsible for a specifigflastructure project which has been put out to
tender in accordance with these Regulations. Thieastructure provider” may then be licensed
and regulated as set out in Schedule 1. The SecEt&tate and Ofwat may vary or revoke any
notice issued by them under regulation 8. The poiweissues notices is subject to certain
procedural requirements and transitional provisions

Regulation 9 requires water and sewerage undestalet infrastructure providers to provide the
Secretary of State with such information as mayrdmsonably required for the purposes of
carrying out their functions under these Regulation

Regulation 10 provides for civil enforcement ofgbdRegulations under the Act.

Regulation 11 requires the Secretary of State tdewe the operation and effect of these
Regulations and publish a report within five yeafter the Regulations come into force.
Following the review it will fall to the Secretanf State to consider whether the Regulations
should be allowed to expire as regulation 1(2) @)dorovides, be revoked early, or continue in
force with or without amendment. A further instrurhevould be needed to continue the
Regulations in force with or without amendmentsoorevoke them early.

A full impact assessment of the effect that thigriitment will have on the costs of business, the
voluntary sector and the public sector is availdiden the Thames Tideway Tunnel Team, Area
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