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STATUTORY INSTRUMENTS

2021 No. 858

CONSUMER PROTECTION,
NORTHERN IRELAND
ELECTROMAGNETIC COMPATIBILITY,
NORTHERN IRELAND
ENVIRONMENTAL PROTECTION,
NORTHERN IRELAND
HEALTH AND SAFETY, NORTHERN IRELAND
MARKET STANDARDS, NORTHERN IRELAND
TELECOMMUNICATIONS,
NORTHERN IRELAND
WEIGHTS AND MEASURES,
NORTHERN IRELAND

The Market Surveillance (Northern Ireland) Regulations 2021

Made - - - - 15th July 2021
Coming into force - - 16th July 2021

The Secretary of State makes these Regulations in exercise of the powers conferred by section 8C(1)
of the European Union (Withdrawal) Act 2018 ™.

In accordance with paragraph 8F of Schedule 7 to that Act, a draft of this instrument has been
laid before Parliament and approved by a resolution of each House.

Marginal Citations
M1 2018 c. 16, as amended by section 21 of the European Union (Withdrawal Agreement) Act 2020 (c. 1);
there are other amendments not relevant to these Regulations.
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http://www.legislation.gov.uk/id/ukpga/2020/1
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Citation, commencement and extent

1.—(1) These Regulations may be cited as the Market Surveillance (Northern Ireland)
Regulations 2021 and come into force on 16th July 2021.

(2) These Regulations extend to Northern Ireland only.

Commencement Information
I Reg. 1 in force at 16.7.2021, see reg. 1(1)

Interpretation

2.—(1) In these Regulations, “MSC Regulation” means Regulation (EU) 2019/1020 of the
European Parliament and of the Council of 20 June 2019 on market surveillance and compliance
of products and amending Directive 2004/42/EC and Regulations (EC) No 765/2008 and (EU) No

305/2011 M2 ag it has effect in EU law as amended from time to time.

(2) Expressions used in these Regulations which appear in the MSC Regulation have the same
meaning as in the MSC Regulation.

(3) In these Regulations—
“the 1978 Order” means the Health and Safety at Work (Northern Ireland) Order 1978 ™,

“the 1987 Act” means the Consumer Protection Act 1987 ™;

“the 2011 Regulations” means the Weights and Measures (Packaged Goods) Regulations
(Northern Ireland) 2011 ™,

“district council” means a district council within the meaning of the Local Government Act
(Northern Ireland) 1972 ™

“enforcer” means—
(a) adistrict council in Northern Ireland;
(b) the Secretary of State;
(c) the Health and Safety Executive for Northern Ireland;
(d) the Department for the Economy in Northern Ireland,;
(e) the Department for Agriculture, Environment and Rural Affairs in Northern Ireland;
(f) the Department for Infrastructure in Northern Ireland;
(g) the Department for Health in Northern Ireland;
(h) the Department of Justice in Northern Ireland;
(1)  the Utility Regulator;
(j) the Chief Constable of the Police Service of Northern Ireland,;
(k) Ofcom;
“enforcer” includes—
(a) an officer of an enforcer;
(b) where the enforcer's legislation makes provision for—
(1) the appointment of an inspector, an inspector so appointed by the enforcer; or

(i) the appointment or authorisation of a person to exercise market surveillance powers
on the enforcer's behalf, the person so appointed or authorised by the enforcer;


http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1
http://www.legislation.gov.uk/european/directive/2004/0042
http://www.legislation.gov.uk/european/regulation/2008/0765
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(©

an enforcer (A) who does not have a power or a duty to enforce the enforcer's legislation
in respect of a particular product but with whom the enforcer in respect of that product
(B) has entered into an agreement such that A will carry out an enforcement duty that
applies to B;

“enforcer's legislation” means the legislation provisions of which are referred to in regulation 6
and which is referred to in regulation 7, and in relation to a particular enforcer means—

(a)
(b)

legislation which, by virtue of a provision listed in regulation 6, the enforcer has a duty
or power to enforce; and

in relation to an enforcer listed in Column 1 of the table in regulation 7, the legislation
in the corresponding entry in Column 2;

“officer”, in relation to an enforcer, means—

(a)
(b)
(©

(d)

an inspector appointed by the enforcer to exercise powers under Schedule 1, or authorised
to do so;

an officer of the enforcer appointed by the enforcer to exercise powers under this
Schedule 1, or authorised to do so;

an employee of the enforcer (other than an inspector or officer) appointed by the enforcer
to exercise powers under Schedule 1, or authorised to do so; or

a person (other than an inspector, officer or employee of the enforcer) authorised by the
enforcer to exercise powers under Schedule 1;

but references in these Regulations to an officer in relation to a particular power only cover a
person within sub-paragraphs (a) to (d) if and to the extent that the person has been appointed
or authorised to exercise that power;

“non-compliance” means—

(a)
(b)

a contravention of an obligation placed on an economic operator by, or under, the MSC
Regulation or the enforcer's legislation; or

a product presenting a risk.

Commencement Information

12

Reg. 2 in force at 16.7.2021, see reg. 1(1)

Marginal Citations
M2 OJL169,25.06.2019, p. 1.
M3 1978 No. 1039 (N.I. 9), to which there are amendments not relevant to these Regulations.

M4 1987 c. 43.
M5 S.R. 2011 No. 331, to which there are amendments not relevant to these Regulations.
M6 1972c.9.

Application

3.—(1) Subject to paragraphs (2) and (3), these Regulations apply in respect of a product that is

subject to the Union harmonisation legislation.

(2) These Regulations do not apply to a product that is the subject of—

(a) Directive 2000/53/EC of the European Parliament and of the Council of 18 September

2000 on end-of-life vehicles ™';


http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1
http://www.legislation.gov.uk/id/ukcm/1978/1039
http://www.legislation.gov.uk/id/ukpga/1987/43
http://www.legislation.gov.uk/id/ukcm/2011/331
http://www.legislation.gov.uk/id/ukpga/1972/9
http://www.legislation.gov.uk/european/directive/2000/0053
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(b)

(©

(d)

(e)

Directive 2012/19/EU of the European Parliament and of the Council of 4 July 2012 on
waste electrical and electronic equipment ™*;
Directive 2014/40/EU of the European Parliament and of the Council of 3 April 2014 on

the approximation of the laws, regulations and administrative provisions of the Member
States concerning the manufacture, presentation and sale of tobacco and related products

and repealing Directive 2001/37/EC™;

Directive 2014/90/EU of the European Parliament and of the Council of 23 July 2014 on
marine equipment and repealing Council Directive 96/98/EC™"; and

Regulation (EU) 2018/1139 of the European Parliament and of the Council of 4 July 2018
on common rules in the field of civil aviation and establishing a European Union Aviation
Safety Agency, and amending Regulations (EC) No 2111/2005, (EC) No 1008/2008, (EU)
No 996/2010, (EU) No 376/2014 and Directives 2014/30/EU and 2014/53/EU of the
European Parliament and of the Council, and repealing Regulations (EC) No 552/2004 and
(EC) No 216/2008 of the European Parliament and of the Council and Council Regulation
(EEC) No 3922/91M",

(3) These Regulations do not apply to any product to which no other Union harmonisation
legislation applies, solely by reason of the product being subject to Regulation 66/2010 of the

European Parliament and of the Council of 25 November 2009 on the EU Ecolabel ™'2.

Commencement Information

I3

Reg. 3 in force at 16.7.2021, see reg. 1(1)

Marginal Citations

M7
M8
M9
M10
M11
M12

OJ L 269, 21.10.2000, p. 34.
OJ L 197,24.7.2012, p. 38.
OJ L 127, 29 April 2014, p. 1.
OJ L 257,28.8.2014, p. 146.
OJ L 212,22.8.2018, p. 1.

OJ L 27,30.01.2010, p. 1.

Designation of market surveillance authorities

4. For the purposes of the MSC Regulation, an enforcer is deemed to be a market surveillance
authority for those products in respect of which it enforces the enforcer's legislation.

Commencement Information

14

Reg. 4 in force at 16.7.2021, see reg. 1(1)

Enforcement powers giving effect to Article 14(4) of the MSC Regulation

5.—(1) For the purposes of enforcing the MSC Regulation, an enforcer, in relation to a product,
is the person who enforces the enforcer's legislation in respect of that product.

(2) For the purposes of enforcing the MSC Regulation and the enforcer's legislation, and to the

extent th

at there are no specific provisions with the same objective in the enforcer's legislation, the

following have effect—

(@)

Schedule 1 (investigatory powers);


http://www.legislation.gov.uk/european/directive/2001/0037
http://www.legislation.gov.uk/european/directive/1996/0098
http://www.legislation.gov.uk/european/regulation/2005/2111
http://www.legislation.gov.uk/european/regulation/2008/1008
http://www.legislation.gov.uk/european/regulation/2004/0552
http://www.legislation.gov.uk/european/regulation/2008/0216
http://www.legislation.gov.uk/european/regulation/1991/3922
http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1
http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1
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(b) Schedule 2 (enforcement powers under the 1987 Act);
(c) Schedule 3 (enforcement powers under the 1978 Order);
(d) Schedule 4 (notices); and

(e) Schedule 5 (online interface notices).

(3) When enforcing the MSC Regulation or the enforcer's legislation, an enforcer must exercise
its powers in a manner consistent with Article 18 of the MSC Regulation.

Commencement Information
I5 Reg. 5 in force at 16.7.2021, see reg. 1(1)

Enforcer's legislation
6. The duties and powers of an enforcer are those arising under any of the following provisions—
(@) section 40(1)(b) of the Trade Descriptions Act 1968 ™" (including as applied by—

(1) regulation 8(3) of the Crystal Glass (Descriptions) Regulations 1973 ™' and
(i1) regulation 10(2) of the Footwear (Indication of Composition) Labelling Regulations
1995 M%),
(b) Article 39 of the Weights and Measures (Northern Ireland) Order 1981 ™'¢;
(c) section 27(1) of the 1987 Act;

(d) regulation 5C of the Motor Fuel (Composition and Content) Regulations 1999 ™7;
(e) paragraph 1 of Schedule 13 to the Noise Emission in the Environment by Equipment for
use Outdoors Regulations 2001 ™**;

(f) regulation 61 of the Medical Devices Regulations 2002 ™"*;
(8) regulation 11(1) of the EC Fertilisers Regulations (Northern Ireland) 2006 ™**;

(h) regulation 3(1)(b) of the Persistent Organic Pollutants Regulations 2007 ™*';

(1) regulation 3(1) of, and the table at Schedule 1 to, the REACH Enforcement Regulations
2008 as they apply in Northern Ireland “;

(j) paragraphs 4 and 5 of Schedule 5 to the Supply of Machinery (Safety) Regulations 2008

M23,
s

(k) regulation 8 of the Batteries and Accumulators (Placing on the Market) Regulations 2008

M24,
2

(1) regulation 4(4) and 5 of the Detergents Regulations 2010 M**;
(m) regulations 10 and 12 of the Ecodesign for Energy-Related Products Regulations 2010 ™%,

(n) regulation 28 of the Carriage of Dangerous Goods and Use of Transportable Pressure
Equipment Regulations (Northern Ireland) 2010 ™’;
(0) regulation 4 of the Energy Information Regulations 2011 ™?*;

(p) regulation 7 of the Ozone-Depleting Substances (Qualifications) Regulations (Northern
Ireland) 2011 ™*;

(q) regulation 10(1) of the 2011 Regulations;

(r) regulation 11 of the Textile Products (Labelling and Fibre Composition) Regulations 2012

M30,
s

5


http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1
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(nn)
(00)
(pp)

(qq)

["(xr)

regulation 6(1)(c) of, and Schedule 4 to, the Volatile Organic Compounds in Paints,
Varnishes and Vehicle Refinishing Products Regulations 2012 ™*';

regulation 36 of the Restriction of the Use of Certain Hazardous Substances in Electrical
and Electronic Equipment Regulations 2012 ™¥;

regulations 8 and 17 of the Biocidal Products and Chemicals (Appointment of Authorities
and Enforcement) Regulations (Northern Ireland) 2013 ™**;

regulation 6(1) of the Cosmetic Products Enforcement Regulations 2013 ™*;

regulation 53 of the Pyrotechnic Articles (Safety) Regulations 2015 ™%,

regulation 6 of the Explosives (Appointment of Authorities and Enforcement) Regulations

(Northern Ireland) 2015 ™,
regulation 18 of the Fluorinated Greenhouse Gases Regulations (Northern Ireland) 2015

M37,
s

regulation 7(1)(b) of the Packaging (Essential Requirements) Regulations 2015 "**;
regulation 52 of the Electromagnetic Compatibility Regulations 2016 “*;
regulation 55 of the Simple Pressure Vessels (Safety) Regulations 2016 ™,

regulation 61 of the Lifts Regulations 2016 ™*';
M42,

regulation 41 of the Electrical Equipment (Safety) Regulations 2016) ™*;
regulation 67 of the Pressure Equipment (Safety) Regulations 2016 M*;
regulation 62 of the Non-automatic Weighing Instruments Regulations 2016 ™M*;

regulation 67 of the Measuring Instruments Regulations 2016 ™M*;
regulation 44 of, and Schedule 2 to, the Making Available on the Market and Supervision

of Transfers of Explosives Regulations (Northern Ireland) 2016 ™*;

regulation 66 of the Recreational Craft Regulations 2017 ™M¥/;

regulation 5 and Part 3 (enforcement specific to Northern Ireland) of the Control of
Mercury (Enforcement) Regulations 2017 ™*;

regulation 56 of the Radio Equipment Regulations 2017 ™*;

regulation 52 of the Equipment and Protective Systems Intended for Use in Potentially
M50,

Explosive Atmospheres Regulations (Northern Ireland) 2017 ™
regulation 4 of the Gas Appliances (Enforcement) and Miscellaneous Amendments
Regulations 2018 ™*;

regulation 4 of the Personal Protective Equipment (Enforcement) Regulations 2018 ™%;

regulation 22 of the Cableway Installation Regulations 2018 ™**;

paragraph 17 of Schedule 3 to the Construction Products (Amendment etc.) (EU Exit)
Regulations 2020 ™M**;

regulation 3 of the Motor Vehicle Tyres (Labelling) (Enforcement) (Amendment) (EU
Exit) Regulations 2020 ™.

regulation 26 of the Medical Devices (Northern Ireland Protocol) Regulations 2021.]
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Textual Amendments

F1

Reg. 6(1r) inserted (27.7.2021) by The Medical Devices (Northern Ireland Protocol) Regulations 2021
(S.1. 2021/905), regs. 1(2), 43(2)

Commencement Information

I6

Reg. 6 in force at 16.7.2021, see reg. 1(1)

Marginal Citations

M13
M14

M15

M16

M17

Mi18

M19

M20
M21
M22

M23
M24
M25

M26
M27
M28
M29
M30
M31
M32
M33
M34
M35
M36
M37

M38

1968 c. 29. There are amendments to section 40 but none are relevant.

S.I. 1973/1952. Regulation 8(3) was substituted by paragraph 2 of Schedule 2 to the Consumer Rights
Act 2015 (Commencement No. 3, Transitional Provisions, Savings and Consequential Amendments)
Order 2015/1630. The substitution has effect subject to transitional and saving provisions specified in
article 8 of ST 2015/1630.

S.1. 1995/2489. Regulation 10(2) was substituted by paragraph 23 of Schedule 2 to the Consumer
Rights Act 2015 (Commencement No. 3, Transitional Provisions, Savings and Consequential
Amendments) Order 2015/1630. The substitution has effect subject to transitional and saving
provisions specified in article 8 of SI 2015/1630.

S.I. 1981/231 (NI 10). Article 39 was amended by paragraph 1(3) of the Schedule to the Consumer
Rights (Enforcement and Amendments) Order 2016 (S.1. 2016/1259).

S.1. 1999/3107; regulation 5C was inserted and regulations SA-5C substituted for regulation 5A by
regulation 7 of the Motor Fuel (Composition and Content) and Merchant Shipping (Prevention of Air
Pollution from Ships) (Amendment) Regulations 2010/3035.

S.I1. 2001/1701; paragraph 1 was amended by regulation 2(3) of the Noise Emission in the
Environment by Equipment for use Outdoors (Amendment) Regulations 2015/98.

S.I. 2002/618; regulation 61 was replaced by section 41 of the Medicines and Medical Devices Act
2021 (c. 3). There are other amending instruments but none is relevant.

S.R. 2006 No. 503.

S.I. 2007/3106; as amended by S.I. 2018/1405, S.I. 2019/1099 and S.I. 2020/1358.

S.1. 2008/2852. Regulation 3(1) was amended in respect of Northern Ireland by regulations 4 and 15(5)
(a) of of S.1. 2020/1577. Schedule 1 was amended in respect of Northern Ireland by S.1. 2013/2919,
S.I. 2019/758 and S.I. 2020/1577.

S.I. 2008/1597.

S.I. 2008/2164.

S.1. 2010/740, regulation 4 was amended by regulation 5(4) of S.I. 2020/1617 as it applies in Northern
Ireland.

S.I. 2010/2617, amended by S.I. 2019/539.

S.R. 2010 No. 160; regulation 28 was amended by S.R. 2020 No. 222.

S.I. 2011/1524; regulation 4 was amended by S.I. 2019/539 and S.I. 2018/255.

S.R. 2011 No. 240.

S.I. 2012/1102.

S.I. 2012/1715.

S.I. 2012/3032.

S.R. 2013 No. 206.

S.I. 2013/1478.

S.I. 2015/1553.

S.R. 2015 No. 236 as amended by S.R. 2021 No. 37.

S.R. 2015 No. 425; regulation 18 was amended by the Fluorinated Greenhouse Gases (Amendment)
Regulations (Northern Ireland) 2018 (S.R. 2018 No. 206). There are other amending instruments but
none is relevant.

S.I. 2015/1640, regulation 7 is amended by S.I. 2020/1647; there are other amending instruments but
none is relevant.
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http://www.legislation.gov.uk/id/uksi/2020/1577
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http://www.legislation.gov.uk/id/uksi/2020/1577
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M39 S.1.2016/1091. Amended by S.I. 2017/1206; there are other amending instruments but none is

relevant.

M40 S.1. 2016/1092, to which there are amendments not relevant to these Regulations.
M41 S.1. 2016/1093, to which there are amendments not relevant to these Regulations.
M42 S.1.2016/1101, to which there are amendments not relevant to these Regulations.
M43 S.1. 2016/1105, to which there are amendments not relevant to these Regulations.
M44 S.1. 2016/1152, to which there are amendments not relevant to these Regulations.
M45 S.1.2016/1153, to which there are amendments not relevant to these Regulations.
M46 S.R. 2016 No. 366, to which there are amendments not relevant to these Regulations.
M47 S.1.2017/737, to which there are amendments not relevant to these Regulations.
M48 S.1. 2017/1200, to which there are amendments not relevant to these Regulations.
M49 S.1. 2017/1206, to which there are amendments not relevant to these Regulations.
M50 S.R. 2017 No. 90, to which there are amendments not relevant to these Regulations.
MS51 S.1. 2018/389, to which there are amendments not relevant to these Regulations.
M52 S.1. 2018/390, to which there are amendments not relevant to these Regulations.
MS53 S.1. 2018/816, to which there are amendments not relevant to these Regulations.

M54 S.1.2020/1359.
M55 S.1. 2020/1509.

Table of enforcer's legislation

7. The following table applies for the purposes of paragraph (b) of the definition of enforcer's

legislation.

Enforcer

Department for the Economy in Northern
Ireland

Department for the Economy in Northern
Ireland

Department for the Economy in Northern
Ireland

Department for the Economy in Northern
Ireland

Department for the Economy in Northern
Ireland

Legislation

The Measuring Container Bottles (EEC
Requirements) Regulations 1977

M56

The Measuring Instruments (EEC
Requirements) Regulations 1988

M57

The Weights and Measures (Miscellaneous
Foods) Order (Northern Ireland) 1989

M58

The Weights and Measures (Intoxicating
Liquor) Order (Northern Ireland) 1989

M59

The Weights and Measures (Knitting Yarns)
Order (Northern Ireland) 1989

M60
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http://www.legislation.gov.uk/id/uksi/2016/1101
http://www.legislation.gov.uk/id/uksi/2016/1105
http://www.legislation.gov.uk/id/uksi/2016/1152
http://www.legislation.gov.uk/id/uksi/2016/1153
http://www.legislation.gov.uk/id/ukcm/2016/366
http://www.legislation.gov.uk/id/uksi/2017/737
http://www.legislation.gov.uk/id/uksi/2017/1200
http://www.legislation.gov.uk/id/uksi/2017/1206
http://www.legislation.gov.uk/id/ukcm/2017/90
http://www.legislation.gov.uk/id/uksi/2018/389
http://www.legislation.gov.uk/id/uksi/2018/390
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http://www.legislation.gov.uk/id/uksi/2020/1359
http://www.legislation.gov.uk/id/uksi/2020/1509
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Department for the Economy in Northern
Ireland

The Secretary of State

The Secretary of State

The Secretary of State

The Secretary of State

The Secretary of State

The Secretary of State

The Secretary of State

The Secretary of State or a district council in
Northern Ireland

The Non-automatic Weighing Instruments (Use
for Trade) Regulations (Northern Ireland) 2001

Mé61

The Motor Vehicles (Refilling of Air
Conditioning Systems by Service Providers)
Regulations 2009

M62

The Aerosol Dispensers Regulations 2009

M63

The Toys (Safety) Regulations 2011

Mo64

The Motorcycles (Type-Approval) Regulations
2018

M65

The Agricultural and Forestry Vehicles (Type-
Approval) Regulations 2018

M66

The Non-Road Mobile Machinery (Type-
Approval and Emission of Gaseous and

Particulate Pollutants) Regulations 2018
M67

The Road Vehicles (Approval) Regulations
2020

M68

Chapter 3 of Part 4 of the Medicines and
Medical Devices Act 2021

M69

Commencement Information
17 Reg. 7 in force at 16.7.2021, see reg. 1(1)
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Marginal Citations

MS56
MS57

M58

M59

Mé60

Mé1
Mé62
Mé63
Mé64
Mé65
M66
Mé67
Mé68
Mé69

S.1. 1977/932, amended by S.I. 2020/1460; there are other amending instruments but none is relevant.
S.1. 1988/186; revoked, subject to savings, by S.I. 2015/356 and relevant amending instruments

are S.I. 2008/1267, S.1. 2015/1630. S.I. 1988/186 was made under section 2(2) of the European
Communities Act 1972 and the relevant provisions are accordingly saved by virtue of section 2(2)(a)
of the European Union (Withdrawal) Act 2018 (c. 16).

S.R. 1989 No. 69. Regulation 4(5) was inserted by regulation 6 of the Weights and Measures
(Specified Quantities) (Pre-packed Products) Regulations (Northern Ireland) 2010 to implement
Directive 2007/45/EC of the European Parliament and of the Council of 5 September 2007 laying
down rules on nominal quantities for prepacked products, repealing Council Directives 75/106/EEC
and 80/232/EEC, and amending Council Directive 76/211/EEC (OJ L 247, 21.9.2007, p. 17-20), and
was amended by the Weights and Measures (Food) (Amendment) Regulations (Northern Ireland) 2016
(S.R.2016/187).

S.R. 1989 No. 164, as amended by regulation 5 of the Weights and Measures (Specified Quantities)
(Pre-packed Products) Regulations (Northern Ireland) 2010 (S.R. 2010 No. 203) to implement
Directive 2007/45/EC.

S.R. 1989 No. 407, as amended by regulation 4 of the Weights and Measures (Specified Quantities)
(Pre-packed Products) Regulations (Northern Ireland) 2010 (S.R. 2010 No. 203) to implement
Directive 2007/45/EC.

S.R. 2001 No. 202.

S.I. 2009/2194.

S.1. 2009/2824, amended by S.I. 2020/1460; there are other amending instruments but none is relevant.
S.I. 2011/1881; relevant amending instruments are S.1. 2020/1112, 2020/1460.

S.I. 2018/235, amended by S.I. 2018/673.

S.I. 2018/236, amended by S.I. 2018/673.

S.1. 2018/764, to which there are amendments not relevant to these Regulations.

S.1. 2020/818, to which there are amendments not relevant to these Regulations.

2021 c. 3.

Offences
8. Schedule 6 (offences) has effect.

Commencement Information

I8

Reg. 8 in force at 16.7.2021, see reg. 1(1)

Amendment of Schedule 5 to the Consumer Rights Act 2015

9.—(1) Schedule 5 (investigatory powers etc.) to the Consumer Rights Act 201

5 M is amended

as follows.

(2) In paragraph 8 (interpretation of other terms), for the definition of “the Regulation on
Accreditation and Market Surveillance”, substitute—

““the Market Surveillance Regulation” means Regulation (EU) 2019/1020 of the European
Parliament and of the Council of 20 June 2019 on market surveillance and compliance of products
and amending Directive 2004/42/EC and Regulations (EC) No 765/2008 and (EU) No 305/2011.”.

(3) In paragraphs 13(6), 19(4)(b) and 23(6)(d)—
(a) for “Article 2(18) of the Regulation on Accreditation and Market Surveillance”, substitute

“ Article 3(4) of the Market Surveillance Regulation ”’; and
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(b) for “Article 2(17) of that Regulation”, substitute ““ Article 3(3) of that Regulation .

Commencement Information
19 Reg. 9 in force at 16.7.2021, see reg. 1(1)

Marginal Citations
M70 2015c. 15.

Department for Business, Energy & Industrial Paul Scully
Strategy Parliamentary Under Secretary of State
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SCHEDULE 1 Regulation 5(2)(a)

Investigatory powers

Interpretation of terms used in this Schedule

1. In this Schedule—
“premises” includes any trading stall, vehicle, vessel or aircraft;
“proceedings” may include an application for forfeiture.

[*Regulation (EU) 2017/745 on medical devices” means Regulation (EU) 2017/745 of the
European Parliament and of the Council of 5 April 2017 on medical devices, amending
Directive 2001/83/EC, Regulation (EC) No 178/2002 and Regulation (EC) No 1223/2009 and
repealing Council Directives 90/385/EEC and 93/42/EEC.]

Textual Amendments
F2  Words in Sch. 1 para. 1 inserted (27.7.2021) by The Medical Devices (Northern Ireland Protocol)

Regulations 2021 (S.1. 2021/905), regs. 1(2), 43(3)(a)

Commencement Information
I10  Sch. 1 para. 1 in force at 16.7.2021, see reg. 1(1)

Power to require the production of information
2.—(1) An enforcer or an officer of an enforcer may give notice to a person requiring the person
to provide the enforcer with the information specified in the notice.

(2) The information may include information of the kinds specified in Article 14(4)(a) to (c) of
the MSC Regulation.

(3) Anenforcer may exercise the powers in this paragraph for the purpose of ascertaining whether
there is, or has been, any non-compliance.

Commencement Information
I11  Sch. 1 para. 2 in force at 16.7.2021, see reg. 1(1)

Procedure for notice under paragraph 2
3.—(1) A notice under paragraph 2 must be in writing and specify the purpose for which the
information is required.

(2) If the purpose is to enable a person to exercise or to consider whether to exercise a function,
the notice must specify the function concerned.

(3) The notice may specify—
(a) the time within which and the manner in which the person to whom it is given must comply
with it;
(b) the form in which information must be provided.
(4) The notice may require—
(a) the creation of documents, or documents of a description, specified in the notice, and
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(b) the provision of those documents to the enforcer or an officer of the enforcer.

(5) A requirement to provide information or create a document is a requirement to do so in a
legible form.

(6) A notice under paragraph 2 does not require a person to provide any information or create
any documents which the person would be entitled to refuse to provide or produce in proceedings
in the High Court on the grounds of legal professional privilege.

Commencement Information
I12  Sch. 1 para. 3 in force at 16.7.2021, see reg. 1(1)

Enforcement of notice under paragraph 2

4.—(1) If aperson fails to comply with a notice under paragraph 2, the enforcer or an officer of
the enforcer may make an application under this paragraph to the court.

(2) If it appears to the court that the person has failed to comply with the notice, it may make
an order under this paragraph.

(3) An order under this paragraph is an order requiring the person to do anything that the court
thinks it is reasonable for the person to do, for any of the purposes for which the notice was given,
to ensure that the notice is complied with.

(4) An order under this paragraph may require the person to meet the costs or expenses of the
application.

(5) If the person is a company, partnership or unincorporated association, the court in acting
under sub-paragraph (4) may require an official who is responsible for the failure to meet the costs
or expenses.

(6) In this paragraph, “the court” means—
(a) the High Court; or

(b) a county court;
“official” means—

(a) in the case of a company, a director, manager, secretary or other similar officer;
(b) in the case of a limited liability partnership, a member;
(c) in the case of a partnership other than a limited liability partnership, a partner; and

(d) in the case of an unincorporated association, a person who is concerned in the management
or control of its affairs.

Commencement Information
I13  Sch. 1 para. 4 in force at 16.7.2021, see reg. 1(1)

Limitations on use of information provided in response to a notice under paragraph 2

5.—(1) This paragraph applies if a person provides information in response to a notice under
paragraph 2.

(2) This includes information contained in a document created by a person in response to such
a notice.

(3) In any criminal proceedings against the person—
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(a) no evidence relating to the information may be adduced by or on behalf of the prosecution,
and

(b) no question relating to the information may be asked by or on behalf of the prosecution.
(4) Sub-paragraph (3) does not apply if, in the proceedings—

(a) evidence relating to the information is adduced by or on behalf of the person providing
it, or

(b) a question relating to the information is asked by or on behalf of that person.
(5) Sub-paragraph (3) does not apply if the proceedings are for—

(a) an offence under paragraph 21 (obstruction),

(b) an offence under Article 10 of the Perjury (Northern Ireland) Order 1979 ™M (false
statutory declarations and other false unsworn statements).

Commencement Information
I14  Sch. 1 para. 5 in force at 16.7.2021, see reg. 1(1)

Marginal Citations
M71 S.1.1979/1714 (N.I. 19), to which there are amendments not relevant to these Regulations.

Power to purchase products

6.—(1) An officer of an enforcer may—
(a) make a purchase of a product, or
(b) enter into an agreement to secure the provision of a product.
(2) For the purposes of exercising the power in sub-paragraph (1), an officer may—

(a) at any reasonable time, enter premises to which the public has access (whether or not the
public has access at that time), and

(b) inspect any product on the premises which the public may inspect.

(3) The power of entry in sub-paragraph (2) may be exercised without first giving notice or
obtaining a warrant.

(4) An enforcer may exercise any power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

(5) The powers in this paragraph may be exercised by an officer acting under a cover identity.

Commencement Information
I15  Sch. 1 para. 6 in force at 16.7.2021, see reg. 1(1)

Power to observe carrying on of a business etc

7.—(1) An officer of an enforcer may enter premises to which the public has access in order to
observe the carrying on of a business on those premises.

(2) The power in sub-paragraph (1) may be exercised at any reasonable time (whether or not the
public has access at that time).

(3) The power of entry in sub-paragraph (1) may be exercised without first giving notice or
obtaining a warrant.
14
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(4) An enforcer may exercise the power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

Commencement Information
I16  Sch. 1 para. 7 in force at 16.7.2021, see reg. 1(1)

Power to enter premises without a warrant

8.—(1) An officer of an enforcer may enter premises at any reasonable time.

(2) Sub-paragraph (1) does not authorise the entry into premises used wholly or mainly as a
dwelling.

(3) If an officer of an enforcer enters premises under sub-paragraph (1) and finds one or more
occupiers on the premises, the officer must produce evidence of the officer's identity and authority
to that occupier or (if there is more than one) to at least one of them.

(4) An officer need not comply with sub-paragraph (3) if it is not reasonably practicable to do so.

(5) Proceedings resulting from the exercise of the power under sub-paragraph (1) are not invalid
merely because of a failure to comply with sub-paragraph (3).

(6) An officer entering premises under sub-paragraph (1) may be accompanied by such persons,
and may take onto the premises such equipment, as the officer thinks necessary.

(7) An enforcer may exercise the power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

Commencement Information
I17  Sch. 1 para. 8 in force at 16.7.2021, see reg. 1(1)

Application of paragraphs 10 to 17

9. Paragraphs 10 to 17 apply if an officer of an enforcer has entered any premises under the power
in paragraph 8(1) or under a warrant under paragraph 18.

Commencement Information
I18  Sch. 1 para. 9 in force at 16.7.2021, see reg. 1(1)

Power to inspect products etc

10.—(1) The officer may inspect any product on the premises.

(2) The officer may examine any procedure (including any arrangements for carrying out a test)
connected with the production of a product.

(3) The officer may inspect and take copies of, or of anything purporting to be—
(a) arecord of a kind mentioned in regulation 5(2) or 9(1) of the 2011 Regulations, or
(b) evidence of a kind mentioned in regulation 9(3) of the 2011 Regulations.

(4) The powers in sub-paragraph (5) are also available to an officer of an enforcer acting pursuant
to the duty in regulation 52(1)(a)(ii) or (b)(ii) of the Electromagnetic Compatibility Regulations
2016.
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(5) The officer may—
(a) inspect any apparatus or fixed installation (as defined in those Regulations), or

(b) examine any procedure (including any arrangements for carrying out a test) connected
with the production of apparatus.

(6) An enforcer may exercise the power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

Commencement Information
119  Sch. 1 para. 10 in force at 16.7.2021, see reg. 1(1)

Power to test equipment

11.—(1) An officer of an enforcer may test any weighing or measuring equipment—

(a) which is, or which the officer has reasonable cause to believe may be, used for trade or in
the possession of any person or on any premises for such use, or

(b) which has been, or which the officer has reasonable cause to believe to have been, passed
by an approved verifier, or by a person purporting to act as such a verifier, as fit for such
use.

(2) Expressions used in sub-paragraph (1) have the same meaning as in the Weights and Measures
(Northern Ireland) Order 1981.

(3) The powers in sub-paragraph (4) are available to an officer of an enforcer acting pursuant to
the duty in regulation 10(1) of the 2011 Regulations.

(4) The officer may test any equipment which the officer has reasonable cause to believe is used
in—
(a) making up packages (as defined in regulation 2 of the 2011 Regulations), or

(b) carrying out a check mentioned in paragraphs (1) and (3) of regulation 9 of the 2011
Regulations.

(5) An enforcer may exercise the power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

Commencement Information
120  Sch. 1 para. 11 in force at 16.7.2021, see reg. 1(1)

Power to require the production of documents

12.—(1) The officer may, at any reasonable time—

(a) require a trader occupying the premises, or a person on the premises acting on behalf of
such a trader, to produce any documents relating to the trader's business to which the trader
has access, and

(b) take copies of, or of any entry in, any such document.
(2) The power in sub-paragraph (1) is available regardless of whether—

(a) the purpose for which the documents are required relates to the trader or some other person,
or
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(b) the proceedings referred to in sub-paragraph (6)(b) could be taken against the trader or
some other person.

(3) That power includes power to require the person to give an explanation of the documents.

(4) Where a document required to be produced under sub-paragraph (1) contains information
recorded electronically, the power in that sub-paragraph includes power to require the production
of a copy of the document in a form in which it can easily be taken away and in which it is visible
and legible.

(5) This paragraph does not permit an officer to require a person to create a document other than
as described in sub-paragraph (4).

(6) An enforcer may exercise the power in this paragraph for the following purposes—

(a) to ascertain compliance by an economic operator with the MSC Regulation or the
enforcer's legislation;

(b) to ascertain whether the documents may be required as evidence in proceedings for non-
compliance.

(7) This paragraph does not permit an officer to require a person to produce any document which
the person would be entitled to refuse to produce in proceedings in the High Court on the grounds
of legal professional privilege.

(8) In this paragraph “trader” means a person acting for purposes relating to that person's trade,
business, craft or profession, whether acting personally or through another person acting in the
trader's name or on the trader's behalf.

Commencement Information
I21  Sch. 1 para. 12 in force at 16.7.2021, see reg. 1(1)

Power to seize and detain products

13.—(1) The officer may seize and detain products other than documents (for which see
paragraph 14).

(2) An officer seizing products under this paragraph from premises which are occupied must
produce evidence of the officer's identity and authority to an occupier of the premises before seizing
them.

(3) The officer need not comply with sub-paragraph (2) if it is not reasonably practicable to do so.
(4) An officer seizing products under this paragraph must take reasonable steps to—

(a) inform the person from whom they are seized that they have been seized, and

(b) provide that person with a written record of what has been seized.

(5) If, under this paragraph, an officer seizes any products from a vending machine, the duty in
sub-paragraph (4) also applies in relation to—

(a) the person whose name and address are on the vending machine as the owner of the
machine, or

(b) ifthere is no such name and address on the machine, the occupier of the premises on which
the machine stands or to which it is fixed.

(6) In determining the steps to be taken under sub-paragraph (4), an officer exercising a power
under this paragraph must have regard to any relevant provision about the seizure of property made
by a code of practice under Article 65 of the Police and Criminal Evidence (Northern Ireland) Order

1989 M7,
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(7) An enforcer may exercise the power in this paragraph in relation to—

(a) products which an officer of the enforcer reasonably suspects may disclose (by means of
testing or otherwise) non-compliance;

(b) products which an officer of the enforcer reasonably suspects are liable to forfeiture under
the enforcer's legislation; and

(c) products which an officer of the enforcer reasonably suspects may be required as evidence
in proceedings for a breach of, or under, that legislation.

(8) Products seized under this paragraph (except products seized for a purpose mentioned in sub-
paragraph (7)(b)) may not be detained—

(a) for a period of more than 3 months beginning with the day on which they were seized, or

(b) where the products are reasonably required to be detained for a longer period by the
enforcer for a purpose for which they were seized, for longer than they are required for
that purpose.

Commencement Information
122 Sch. 1 para. 13 in force at 16.7.2021, see reg. 1(1)

Marginal Citations
M72 S.1.1989/1341 (N.I. 12); relevant amending instruments are S.I. 2007/288 (N.I. 2), and paragraph 22 of
Schedule 9 to the Protection of Freedoms Act 2012 (c. 9).

Power to seize documents required as evidence

14.—(1) The officer may seize and detain documents.

(2) An officer seizing documents under this paragraph from premises which are occupied must
produce evidence of the officer's identity and authority to an occupier of the premises before seizing
them.

(3) The officer need not comply with sub-paragraph (2) if it is not reasonably practicable to do so.
(4) An officer seizing documents under this paragraph must take reasonable steps to—

(a) inform the person from whom they are seized that they have been seized, and

(b) provide that person with a written record of what has been seized.

(5) In determining the steps to be taken under sub-paragraph (4), an officer exercising a power
under this paragraph must have regard to any relevant provision about the seizure of property made
by a code of practice under Article 65 of the Police and Criminal Evidence (Northern Ireland) Order
1989.

(6) An enforcer may exercise the power in this paragraph in relation to documents which an
officer of the enforcer reasonably suspects may be required as evidence—

(a) in proceedings for non-compliance; or
(b) in proceedings under these Regulations or the enforcer's legislation.

(7) This paragraph does not confer any power on an officer to seize from a person any document
which the person would be entitled to refuse to produce in proceedings in the High Court on the
grounds of legal professional privilege.

(8) Documents seized under this paragraph may not be detained—

(a) for a period of more than 3 months beginning with the day on which they were seized, or
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(b) where the documents are reasonably required to be detained for a longer period by the
enforcer for the purposes of the proceedings for which they were seized, for longer than
they are required for those purposes.

Commencement Information
123 Sch. 1 para. 14 in force at 16.7.2021, see reg. 1(1)

Power to decommission or switch off fixed installations

15.—(1) The power in sub-paragraph (2) is available to an officer of an enforcer acting pursuant
to the duty in regulation 52(1)(b)(ii) of the Electromagnetic Compatibility Regulations 2016.

(2) The officer may decommission or switch off any fixed installation (as defined in those
Regulations) or part of such an installation.

(3) An enforcer may exercise the power in this paragraph—

(a) if an officer of the enforcer reasonably suspects a contravention of an obligation on
an economic operator under the MSC Regulation or the Electromagnetic Compatibility
Regulations 2016; and

(b) for the purpose of ascertaining (by means of testing or otherwise) whether there has been
such non-compliance.

Commencement Information
124  Sch. 1 para. 15 in force at 16.7.2021, see reg. 1(1)

Power to decommission or switch off any medical device
16.—(1) The power in sub-paragraph (2) is available to an officer of an enforcer acting
[“pursuant to—
(a) the duty in regulation 61(1A) or (1B) of the Medical Devices Regulations 2002,

(b) a duty in regulations made under section 15(1) of the Medicines and Medical Devices Act
2021, or

(c) the duty in regulation 26(1) or (2) of the Medical Devices (Northern Ireland Protocol)
Regulations 2021.]

(2) The officer may decommission or switch off any medical device to which the Medical Devices

Regulations 2002 [*or Regulation (EU) 2017/745 on medical devices] apply which is installed at
a given location.

(3) An enforcer may exercise the power in this paragraph—

(a) if an officer of the enforcer reasonably suspects a contravention of an obligation on an
economic operator under any of—

(i) the Medical Devices Regulations 2002;

(ii) regulations made under section 15(1) of the Medicines and Medical Devices Act
2021; ...

[F(iii) the Medical Devices (Northern Ireland Protocol) Regulations 2021;
(iv) Regulation (EU) 2017/745 on medical devices; and]
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(b) for the purpose of ascertaining (by means of testing or otherwise) whether there has been
such non-compliance.

Textual Amendments

F3  Words in Sch. 1 para. 16(1) substituted (27.7.2021) by The Medical Devices (Northern Ireland Protocol)
Regulations 2021 (S.1. 2021/905), regs. 1(2), 43(3)(b)(i)

F4  Words in Sch. 1 para. 16(2) inserted (27.7.2021) by The Medical Devices (Northern Ireland Protocol)
Regulations 2021 (S.I. 2021/905), regs. 1(2), 43(3)(b)(ii)

FS  Word in Sch. 1 para. 16(3)(a)(ii) omitted (27.7.2021) by virtue of The Medical Devices (Northern Ireland
Protocol) Regulations 2021 (S.I. 2021/905), regs. 1(2), 43(3)(b)(iii)

F6  Sch. 1 para. 16(3)(a)(iii)(iv) inserted (27.7.2021) by The Medical Devices (Northern Ireland Protocol)
Regulations 2021 (S.1. 2021/905), regs. 1(2), 43(3)(b)(iv)

Commencement Information
125  Sch. 1 para. 16 in force at 16.7.2021, see reg. 1(1)

Power to break open container etc

17.—(1) The officer may, for the purpose of exercising any of the powers in paragraphs 13 to
16, require a person with authority to do so to—

(a) break open any container,
(b) open any vending machine, or

(c) access any electronic device in which information may be stored or from which it may
be accessed.

(2) Where a requirement under sub-paragraph (1) has not been complied with, the officer may,
for the purpose of exercising any of the powers in paragraphs 13 to 16—

(a) break open the container,
(b) open the vending machine, or
(c) access the electronic device.

(3) Sub-paragraph (1) or (2) applies if and to the extent that the exercise of the power in that sub-
paragraph is reasonably necessary for the purposes for which that power may be exercised.

(4) An enforcer may exercise any power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

(5) In this paragraph “container” means anything in which products may be stored.

Commencement Information
126  Sch. 1 para. 17 in force at 16.7.2021, see reg. 1(1)

Power to enter premises with warrant

18.—(1) A lay magistrate may issue a warrant authorising an officer of an enforcer to enter
premises if satisfied, on a written complaint on oath given by such an officer, that there are reasonable
grounds for believing that—

(a) condition A or B is met, and
(b) condition C, D or E is met.
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(2) Condition A is that on the premises there are—
(a) products which an officer of the enforcer has power to inspect under paragraph 10, or

(b) documents which an officer of the enforcer could require a person to produce under
paragraph 12.

(3) Condition B is that, on the premises, in the case of an enforcer, there has been or is about to
be a breach of the enforcer's legislation or the MSC Regulation.

(4) Condition C is that—
(a) access to the premises has been or is likely to be refused, and

(b) notice of the enforcer's intention to apply for a warrant under this paragraph has been given
to the occupier of the premises.

(5) Condition D is that it is likely that products or documents on the premises would be concealed
or interfered with if notice of entry on the premises were given to the occupier of the premises.

(6) Condition E is that—
(a) the premises are unoccupied, or

(b) the occupier of the premises is absent, and it might defeat the purpose of the entry to wait
for the occupier's return.

(7) A warrant may be issued under sub-paragraph (1) for the purpose of ascertaining whether
there has been any non-compliance.

Commencement Information
127  Sch. 1 para. 18 in force at 16.7.2021, see reg. 1(1)

Entry to premises under warrant

19.—(1) A warrant under paragraph 18 authorises an officer of the enforcer to enter the premises
at any reasonable time, using reasonable force if necessary.

(2) A warrant under that paragraph ceases to have effect at the end of the period of one month
beginning with the day it is issued.

(3) An officer entering premises under a warrant under paragraph 18 may be accompanied by
such persons, and may take onto the premises such equipment, as the officer thinks necessary.

(4) Ifthe premises are occupied when the officer enters them, the officer must produce the warrant
for inspection to an occupier of the premises.

(5) Sub-paragraph (6) applies if the premises are unoccupied or the occupier is temporarily absent.
(6) On leaving the premises the officer must—

(a) leave a notice on the premises stating that the premises have been entered under a warrant
under paragraph 18, and

(b) leave the premises as effectively secured against trespassers as the officer found them.

(7) An enforcer may exercise the power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

Commencement Information
128 Sch. 1 para. 19 in force at 16.7.2021, see reg. 1(1)

21


http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1
http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1

Document Generated: 2024-04-09
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial team to The
Market Surveillance (Northern Ireland) Regulations 2021. Any changes that have already been made by the team
appear in the content and are referenced with annotations. (See end of Document for details) View outstanding changes

Power to require assistance from person on premises

20.—(1) If an officer of an enforcer has entered premises under the power in paragraph 8(1) or
under a warrant under paragraph 18, the officer may require any person on the premises to provide
such assistance or information as the officer reasonably considers necessary.

(2) Sub-paragraph (3) applies if an officer of an enforcer has entered premises under the power
in paragraph 8(1) or under a warrant under paragraph 18 for the purposes of the enforcement of the
2011 Regulations.

(3) The officer may, in particular, require any person on the premises to provide such information
as the person possesses about the name and address of the packer and of any importer of a package
which the officer finds on the premises.

(4) An enforcer may exercise any power in this paragraph for the purpose of ascertaining whether
there has been any non-compliance.

CEINNA3

(5) In sub-paragraph (3) “importer”, “package” and “packer” have the same meaning as in the
2011 Regulations.

Commencement Information
129  Sch. 1 para. 20 in force at 16.7.2021, see reg. 1(1)

Offence of obstruction

21.—(1) A person commits an offence if the person—

(a) intentionally obstructs an enforcer or an officer of an enforcer who is exercising or seeking
to exercise a power under this Schedule,

(b) intentionally fails to comply with a requirement properly imposed by an enforcer or an
officer of an enforcer under this Schedule, or

(c) without reasonable cause fails to give an enforcer or an officer of an enforcer any other
assistance or information which the enforcer or officer reasonably requires of the person
for a purpose for which the enforcer or officer may exercise a power under this Schedule.

(2) A person commits an offence if, in giving information of a kind referred to in sub-
paragraph (1)(c), the person—

(a) makes a statement which the person knows is false or misleading in a material respect, or
(b) recklessly makes a statement which is false or misleading in a material respect.

(3) A person who is guilty of an offence under sub-paragraph (1) or (2) is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

(4) Nothing in this paragraph requires a person to answer any question or give any information
if to do so might incriminate that person.

Commencement Information
I30  Sch. 1 para. 21 in force at 16.7.2021, see reg. 1(1)

Offence of purporting to act as an officer

22.—(1) A person who is not an officer of an enforcer commits an offence if the person purports
to act as such under this Schedule.
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(2) A person who is guilty of an offence under sub-paragraph (1) is liable on summary conviction
to a fine not exceeding level 5 on the standard scale.

Commencement Information
I31 Sch. 1 para. 22 in force at 16.7.2021, see reg. 1(1)

Access to seized products and documents

23.—(1) This paragraph applies where anything seized by an officer of an enforcer under this
Schedule is detained by the enforcer.

(2) If a request for permission to be granted access to that thing is made to the enforcer by a
person who had custody or control of it immediately before it was seized, the enforcer must allow
that person access to it under the supervision of an officer of the enforcer.

(3) If arequest for a photograph or copy of that thing is made to the enforcer by a person who
had custody or control of it immediately before it was seized, the enforcer must—

(a) allow that person access to it under the supervision of an officer of the enforcer for the
purpose of photographing or copying it, or

(b) photograph or copy it, or cause it to be photographed or copied.

(4) Where anything is photographed or copied under sub-paragraph (3)(b), the photograph or
copy must be supplied to the person who made the request within a reasonable time from the making
of the request.

(5) This paragraph does not require access to be granted to, or a photograph or copy to be supplied
of, anything if the enforcer has reasonable grounds for believing that to do so would prejudice the
investigation for the purposes of which it was seized.

(6) An enforcer may recover the reasonable costs of complying with a request under this
paragraph from the person by whom or on whose behalf it was made.

(7) References in this paragraph to a person who had custody or control of a thing immediately
before it was seized include a representative of such a person.

Commencement Information
I32  Sch. 1 para. 23 in force at 16.7.2021, see reg. 1(1)

Notice of testing of products

24.—(1) Sub-paragraphs (3) and (4) apply where products purchased by an officer of an enforcer
under paragraph 6 are submitted to a test and as a result—

(a) proceedings are brought for a breach of, or under, the enforcer's legislation or for the
forfeiture of the products by the enforcer, or

(b) anotice is served by the enforcer preventing a person from doing any thing.

(2) Sub-paragraphs (3) and (4) also apply where products seized by an officer of an enforcer
under paragraph 13 are submitted to a test.

(3) The enforcer must inform the relevant person of the results of the test.

(4) The enforcer must allow a relevant person to have the products tested if it is reasonably
practicable to do so.
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(5) In sub-paragraph (3) “relevant person” means the person from whom the products were
purchased or seized or, where the products were purchased or seized from a vending machine—

(a) the person whose name and address are on the vending machine as the owner of the
machine, or

(b) ifthere is no such name and address on the machine, the occupier of the premises on which
the machine stood or to which it was fixed.

(6) In sub-paragraph (4) “relevant person” means—
(a) aperson within sub-paragraph (5),
(b) in a case within sub-paragraph (1)(a), a person who is a party to the proceedings, and

(c) 1in a case within sub-paragraph (1)(b), a person with an interest in the products.

Commencement Information
I33  Sch. 1 para. 24 in force at 16.7.2021, see reg. 1(1)

Appeals against detention of products and documents

25.—(1) This paragraph applies where products or documents are being detained as the result
of the exercise of a power in this Schedule.

(2) A person with an interest in the products or documents may apply for an order requiring them
to be released to that or another person.

(3) An application under this paragraph may be made—

(a) to any magistrates' court in which proceedings have been brought for an offence as the
result of the investigation in the course of which the products or documents were seized,

(b) to any magistrates' court in which proceedings have been brought for the forfeiture of the
products or documents or (in the case of seized documents) any products to which the
documents relate, or

(c) if no proceedings within paragraph (a) or (b) have been brought, by way of complaint to
a magistrates' court.

(4) On an application under this paragraph, the court may make an order requiring products to
be released only if satisfied that condition A or B is met.

(5) Condition A is that—
(a) no proceedings have been brought—

(i) for an offence as the result of the investigation in the course of which the products
or documents were seized, or

(i1) for the forfeiture of the products or documents or (in the case of seized documents)
any products to which the documents relate, and

(b) the period of 6 months beginning with the date the products or documents were seized
has expired.

(6) Condition B is that—
(a) proceedings of a kind mentioned in sub-paragraph (5)(a) have been brought, and
(b) those proceedings have been concluded without the products or documents being forfeited.

(7) A person aggrieved by an order made under this paragraph by a magistrates' court, or by the
decision of a magistrates' court not to make such an order, may appeal against the order or decision
to a county court.
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(8) An order made under this paragraph by a magistrates' court may contain such provision as the
court thinks appropriate for delaying its coming into force pending the making and determination
of any appeal.

(9) In sub-paragraph (8) “appeal” includes an application under Article 146 of the Magistrates'
Courts (Northern Ireland) Order 1981 ™7 (cases stated by magistrates' courts).

Commencement Information
I34  Sch. 1 para. 25 in force at 16.7.2021, see reg. 1(1)

Marginal Citations
M73 S.I. 1981/1675 (N.I. 26), to which there are amendments not relevant to these Regulations.

Compensation

26.—(1) This paragraph applies where an officer of an enforcer has seized and detained products
under this Schedule for a purpose within paragraph 13(7)(a).

(2) The enforcer must pay compensation to any person with an interest in the products in respect
of any loss or damage caused by the seizure and detention, if the condition in sub-paragraph (3) that
is relevant to the enforcer is met.

(3) The condition that is relevant to an enforcer is that—
(a) the products have not disclosed a breach of the enforcer's legislation, and

(b) the power to seize and detain the products was not exercised as a result of any neglect or
default of the person seeking the compensation.

(4) Any dispute about the right to or amount of any compensation payable under this paragraph
is to be determined by arbitration.

Commencement Information
I35  Sch. 1 para. 26 in force at 16.7.2021, see reg. 1(1)

Powers of a district council

27.—(1) Sub-paragraph (2) applies in relation to the exercise by an enforcer, who is a district
council in Northern Ireland—

(a) in accordance with this Schedule, of a power in this Schedule; or

(b) ofaninvestigatory power under the enforcer's legislation or for the purpose of ascertaining
whether there has been a breach of that legislation or of any notice issued by the enforcer
under that legislation.

(2) The district council may exercise the power in a part of Northern Ireland which is outside
that council's district.

Commencement Information
I36  Sch. 1 para. 27 in force at 16.7.2021, see reg. 1(1)
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Civil proceedings
28.—(1) Sub-paragraph (4) applies in relation to civil proceedings which may be brought by an
enforcer under—
(a) these Regulations, or
(b) the enforcer's legislation.

(2) Sub-paragraph (4) also applies in relation to an application for forfeiture which may be made
by an enforcer, in circumstances where there are no related criminal proceedings, under the enforcer's
legislation.

(3) In sub-paragraph (4), the reference to civil proceedings includes a reference to an application
mentioned in sub-paragraph (2).

(4) A district council in Northern Ireland may bring civil proceedings in respect of conduct in a
part of Northern Ireland which is outside that council's district.

Commencement Information
I37  Sch. 1 para. 28 in force at 16.7.2021, see reg. 1(1)

Criminal proceedings

29.—(1) A district council in Northern Ireland may bring proceedings for a consumer offence
allegedly committed in a part of Northern Ireland which is outside that council's district.

(2) In sub-paragraph (1) “a consumer offence” means—

(a) an offence under the enforcer's legislation which a district council in Northern Ireland has
a duty or power to enforce,

(b) an offence under legislation under which legislation within paragraph (a) is made,

(c) an offence originating from an investigation into a breach of legislation mentioned in
paragraph (a) or (b), or

(d) an offence described in paragraph 21 or 22 of this Schedule.

Commencement Information
I38 Sch. 1 para. 29 in force at 16.7.2021, see reg. 1(1)

SCHEDULE 2 Regulation 5(2)(b)

Powers under the Consumer Protection Act 1987

Enforcement powers under the 1987 Act

1. For the purposes of enforcing the MSC Regulation and the enforcer's legislation, the following
provisions of the 1987 Act apply subject to the modifications in paragraph 2—

(a) section 13 (prohibition notices and notices to warn);
(b) section 14 (suspension notices);

(c) section 16 (forfeiture: England and Wales and Northern Ireland) as it applies to Northern
Ireland;
26
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(d) section 18 (power to obtain information);
(e) section 19 (interpretation of Part 2);
(f) section 29 (powers of search etc);
(g) section 30 (provisions supplemental to section 29);
(h) section 31 (powers of customs officer to detain goods);
(1) section 33 (appeals against detention of goods);
(j) section 34 (compensation for seizure and detention);
(k) section 35 (recovery of expenses of enforcement);
(1) section 37 (power of Commissioners for Revenue and Customs);
(m) section 45 (interpretation);
(n) in section 46—
(1) subsection (1) (meaning of “supply”);
(i1) subsection (7)(a) and (b) so far as having effect for the purposes of section 16(7)(a);

(0) Schedule 2 (prohibition notices and notices to warn).

Commencement Information
I39  Sch. 2 para. 1 in force at 16.7.2021, see reg. 1(1)

Modifications to the 1987 Act
2. The sections of the 1987 Act referred to in paragraph 1 apply as if—

(a) in section 13—

(1) in subsection (1), for “unsafe” on each occasion that it appears, there were substituted
“non-compliant ”’;

(i1) in subsection (1), “relevant” were omitted each time it appears;

(iii) in subsection (2), the words from “‘; and the Secretary of State may” to the end were
omitted;

(iv) subsections (4) to (7) were omitted;
(b) in section 14—

1) in subsection (1), after “any safety provision has been contravened in relation to an
y yp y
goods”, there were inserted “ or that the goods present a risk ”;

(i1) in subsection (2)(b), after “any safety provision has been contravened in relation to
the goods”, there were inserted “ or that the goods present a risk ”;

(iii) in subsection (2)(c), “under section 15 below” were omitted;
(iv) in subsection (4)(a), omit the words “(not being an offence under this section)”;
(v) subsections (6) to (8) were omitted;
(c) in section 16—
(1) in subsection (1)—
(aa) the words “England and Wales or” were omitted; and

(bb) after “a contravention in relation to goods of a safety provision” there were
inserted  or that the goods present a risk ”;
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(i) for subsection (2)(b) there were substituted—

“(b) where an application with respect to some or all of the goods has been
made to a magistrates' court under paragraph 4 of Schedule 4 (appeals
against notices) to the 2021 Regulations, or under section 33, to that
court; and”;

(iii) in subsection (3) after “a contravention in relation to goods of a safety provision”
there were inserted “ or that the goods present a risk ”’;

(iv) after subsection (4) there were inserted—

“(4A) A court may infer for the purposes of this section that any goods present
a risk if it is satisfied that a risk is presented by goods which are representative of
those goods (whether by reason of being of the same design or part of the same
consignment or batch or otherwise).”;

(v) in subsection (5), paragraph (a) and the words “section 111 of the Magistrates' Court
Act 1980 or” were omitted;

(d) in section 18, subsections (3) and (4) were omitted,
(e) in section 29—
(i) in subsection (4)—
(aa) for “the United Kingdom” substitute ““ Northern Ireland ;

(bb) in paragraph (a) after “any contravention of any safety provision in relation
to the goods” there were inserted “ or whether the goods present a risk ”’;

(cc) in paragraph (b), after “any such contravention” there were inserted “ or
whether the goods present a risk ”;

(i1) after subsection (9), there were inserted—

“(10) In this section, “imported goods” means goods that are in Northern Ireland
as a result of having been brought there from a place in Great Britain or outside the
United Kingdom.”;

(f) in section 30—

(i) in subsection (2), for “justice of the peace” there were substituted “ lay magistrate
”, and for “the justice” there were substituted * the lay magistrate ”;

(i1) at the end of subsection (2)(a)(ii), for “and” there were substituted “ or ”;
(iii) after subsection (2)(a)(ii), there were inserted—

“(iii) that any goods which any officer has power to inspect under section 29(4)
are on any premises and their inspection is likely to demonstrate that they
present a risk; and” and

(iv) subsections (5), (7), (8) and (9) were omitted;
(g) insection 31—

(i) in subsection (1), for “Part II of this Act”, there were substituted “ the Market
Surveillance Regulation or the enforcer's legislation (within the meaning of the 2021
Regulations) ”;

(i1) after subsection (4), there were inserted—

“(5) In this section, “imported goods” means goods that are in Northern Ireland
as a result of having been brought there from a place in Great Britain or outside the
United Kingdom.”

(h) in section 33—
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(i) in subsection (2)(a) the words “England and Wales or” were omitted;
(i1) in subsection (2)(b), the word “or” were omitted;
(iii) subsection (2)(c) was omitted;
(iv) in subsection (3), in the words before paragraph (a), the words “or to the sheriff”
and “or sheriff” were omitted;
(V) in subsection (4)—
(aa) in the words before paragraph (a), the words “England and Wales or” were
omitted;
(bb) paragraph (a) was omitted;
(cc) in the words after paragraph (b), the words “section 111 of the Magistrates'
Courts Act 1980 or” were omitted;
(i) in section 34—
(1) the word “and” at the end of subsection (1)(a) were omitted; and
(i1) in subsection (1), after paragraph (a), there were inserted—
“(aa) the goods do not present a risk; and”;
(j) in section 37—

(1) in subsection (1), for “Part II of this Act”, there were substituted “ the Market
Surveillance Regulation or the enforcer's legislation (within the meaning of the 2021
Regulations) ”;

(i1) after subsection (4), there were inserted—
“(5) In this section, “imported goods” means goods that are in Northern Ireland
as a result of having been brought there from a place in Great Britain or outside the
United Kingdom.”;
(k) in section 45(1)—

(i) the definitions of “conditional sale agreement”, “credit-sale agreement”, “gas”,
“motor vehicle”, and “subordinate legislation” were omitted;

(i1) before the definition of “aircraft”, there were inserted—
““the 2021 Regulations” means the Market Surveillance (Northern Ireland)
Regulations 2021;”

(iii) before the definition of enforcement authority there were inserted—

13113

economic operator” has the same meaning as in the Market Surveillance
Regulation;”;

(iv) for the definition of “enforcement authority” there were substituted—

13133

enforcement authority” means an enforcer within the meaning of the 2021
Regulations;”;

(v) after the definition of enforcement authority there were inserted—

““the Market Surveillance Regulation” means Regulation (EU) 2019/1020
of the European Parliament and of the Council of 20 June 2019 on market
surveillance and compliance of products and amending Directive 2004/42/EC
and Regulations (EC) No 765/2008 and (EU) No 305/2011;”;

(vi) for the definition of “goods” there were substituted—

goods” means products to which the 2021 Regulations apply;”;

(vii) after the definition of “modifications” there were inserted—
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(3173

non-compliant” in relation to any goods means that—
(a) a safety provision has been contravened in relation to the goods, or
(b) the goods present a risk,
and the goods are “compliant” if they are not non-compliant;;”;
(viii) after the definition of “premises”, there were inserted—
“goods “present a risk” if they have the potential to affect adversely—
(a) health and safety of persons in general;
(b) health and safety in the workplace;
(c) protection of consumers;
(d) the environment;
(e) public security; and
(f) other public interests,

to a degree which goes beyond that considered reasonable and acceptable in relation
to their intended purpose or under the normal or reasonably foreseeable conditions
of'use of the goods, including the duration of use and, where applicable, their putting
into service, installation and maintenance requirements;;”;
(ix) for the definition of “safety provision” there were substituted—
““safety provision” means any provision imposing an obligation in relation to goods
on an economic operator in—
(a) the Market Surveillance Regulation; or

(b) the, or (as the context requires) any, enforcer's legislation (within the
meaning of the 2021 Regulations);”;
(x) for the definition of “safety regulations” there were substituted—
““safety regulations” means—
(a) the Market Surveillance Regulation; and

(b) the, or (as the context requires) any, enforcer's legislation (within the
meaning of the 2021 Regulations);”;

(1) subsection 45(5) were omitted;
(m) in subsection 46(1)—

(i) in the words before paragraph (a), the words “Subject to the following provisions of
this section,” were omitted; and

(i1) after paragraph (f), the words “and, in relation to gas or water, those references shall
be construed as including references to providing the service by which the gas or
water is made available for use” were omitted;

(n) in Schedule 2—

(i) for “unsafe”, on each occasion that it appears, there were substituted “ non-compliant

ELN

;and

(i1) for “safe” on each occasion that it appears, there were substituted *“ compliant .

Commencement Information
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SCHEDULE 3 Regulation 5(2)(c)

Powers under the Health and Safety at Work (Northern Ireland) Order 1978

HSAW enforcer
1. In this Schedule, a “HSAW enforcer” means—

(@)
(b)
(©
(d)

the Health and Safety Executive for Northern Ireland;
the Department for the Economy in Northern Ireland;
the Department of Justice in Northern Ireland; or

the Secretary of State.

Commencement Information
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Enforcement powers under the 1978 Order

2.—(1) An Article of the 1978 Order listed in sub-paragraph (2) applies, as modified by paragraph
3, for the purposes of the enforcement of the MSC Regulation in relation to a product to which
these Regulations apply if, and to the extent that, the Article applies for the purposes of the HSAW
enforcer in relation to a relevant product.

(2) Those Articles are—

(a)
(b)
(©)
(d)
(e)
®
(8)
(h)

0
(k)
Q)
(m)
(n)
(0)
(p)
(@)
(r)

Article 21 (appointment of inspectors);

Article 22 (powers of inspectors);

Article 23 (improvement notices);

Article 24 (prohibition notices);

Article 25 (provisions supplementary to Articles 23 and 24);

Article 26 (appeal against improvement or prohibition notice);

Article 27 (power to deal with cause of imminent danger);

Article 27A (power of customs officer to detain articles and substances);

Article 28 (power of enforcing authorities to indemnify inspectors);

Article 29 (obtaining of information by the Executive, enforcing authorities etc);
Article 29A (information communicated by Commissioners for Revenue and Customs);
Article 30 (restrictions on disclosure of information);

Atrticle 31 (offences);

Article 32 (extension of time for bringing summary proceedings);

Article 33 (venue);

Article 36 (prosecution by inspectors);

Article 38 (evidence);

Article 39 (power of court to order cause of offence to be remedied and, in certain cases,
forfeiture).

31


http://www.legislation.gov.uk/id/uksi/2021/858/regulation/1/1

Document Generated: 2024-04-09
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial team to The
Market Surveillance (Northern Ireland) Regulations 2021. Any changes that have already been made by the team
appear in the content and are referenced with annotations. (See end of Document for details) View outstanding changes

Commencement Information
142 Sch. 3 para. 2 in force at 16.7.2021, see reg. 1(1)

Modifications to the 1978 Order
3. Those Articles of the 1978 Order apply as if—

(a) references in those Articles to “relevant statutory provisions” were references to—

(i) the provisions of the 1978 Order set out in paragraph 2, as modified by this
paragraph;

(i) the provisions of the enforcer's legislation which the HSAW enforcer has a duty or
power to enforce under the 1978 Order;

(iii) the MSC Regulation; and
(iv) these Regulations;
(b) references in those Articles to “enforcing authority” were references to a HSAW enforcer;

(c) references in those Articles to “risk™, in relation to a product, were references to the
potential to affect adversely—

(i) health and safety of persons in general;
(i1) health and safety in the workplace;
(ii1) protection of consumers;
(iv) the environment;

(v) public security; and
(vi) other public interests,

to a degree which goes beyond that considered reasonable and acceptable in relation to
the product's intended purpose or under the normal or reasonably foreseeable conditions
of use of the product, including the duration of use and, where applicable, any putting into
service, installation and maintenance requirements;

(d) in Article 22—

(1) in paragraph (2)(h), for “him to have caused or to be likely to cause danger to
health or safety”, there were substituted *“ contravene any of the relevant statutory
provisions or present a risk ”’; and

(i1) paragraph (3) were omitted,;
(e) in Article 24—
(1) for paragraph (2) there were substituted—

“(2) An inspector may serve a notice (in this Part referred to as a “prohibition
notice”) on a person if, as regards any activities to which this paragraph applies, the
inspector is of the opinion that, as carried on or likely to be carried on by or under
the control of the person in question, the activities involve or, as the case may be,
will involve—

(a) arisk; or
(b) the contravention of any of the relevant statutory provisions.
(2A) A prohibition notice must—

(a) state the inspector's opinion;
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®
(g

(h)

(i)

W)

(b) specify the matters which in the inspector's opinion give, or as the case
may be, will give rise to the risk or contravention;

(c) where in the inspector's opinion any of those matters involves or, as
the case may be, will involve a contravention of any of the relevant
statutory provisions, specify the provision or provisions concerned and
give particulars of the reasons why the inspector is of that opinion; and

(d) direct that the activities to which the notice relates must not be carried
on by or under the control of the person on whom the notice is served
unless the matters specified in pursuance of sub-paragraph (b) and any
contraventions of provisions specified in pursuance of sub-paragraph (c)
have been remedied.”;

(i1) in paragraph (3), for “(2)(d)” there were substituted “ (2A)(d) ”;
in Article 25, paragraphs (3), (4) and (5) were omitted;
in Article 30—

(i) in paragraph (6), “16(4)(a) or” were omitted;

(i1) for paragraph (6)(b), there were substituted—

“(b) for the purposes of any legal proceedings or for the purposes of a
report of any such proceedings;”;

in Article 31—
(1) in paragraph (1), sub-paragraphs (a) to (i) and (k) to (m) were omitted;
(i1) for paragraphs (2) and (3), there were substituted—

“(2) A person guilty of an offence under this Article is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.”;

in Article 32—
(i) in paragraph (1), sub-paragraphs (a) and (b) were omitted;

(i1) in paragraph (1), for the words from “and it appears” to the end, there were
substituted ““ and it appears from the proceedings at the inquest that any of the
relevant statutory provisions was contravened at a time which is material in relation
to the subject-matter of the inquest, summary proceedings against any person liable
to be proceeded against in respect of the contravention may be commenced at any
time within three months of the conclusion of the inquest. ”’; and

(iii) paragraphs (3) and (4) were omitted,;
in Article 39, paragraphs (3A), (4) and (5) were omitted.

Commencement Information
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SCHEDULE 4 Regulation 5(2)(d)

Notices

Compliance Notice

1.—(1) An enforcer may serve a compliance notice on an economic operator in respect of a
product to which these Regulations apply if the enforcer has reasonable grounds for believing that
there is non-compliance.

(2) A compliance notice must—
(a) require the economic operator on which it is served to—
(1) end the non-compliance within such period as may be specified in the notice; or

(i1) provide evidence, within such period as may be specified in the notice,
demonstrating to the satisfaction of the enforcer that the non-compliance has not in
fact occurred; and

(b) warn the economic operator that, if the non-compliance persists or if satisfactory evidence
has not been produced under paragraph (a) within the period specified in the notice, further
action may be taken in respect of the non-compliance by the economic operator.

(3) A compliance notice may include—

(a) directions as to the measures to be taken by the economic operator to secure compliance,
including different ways of securing compliance;

(b) a requirement, where no other means are available to eliminate a serious risk, for the
economic operator to remove content referring to the product from an online interface or
to display a warning to end users when they access an online interface.

(4) Subject to sub-paragraph (5), an enforcer may revoke or vary a compliance notice by serving
a notification on the economic operator.

(5) An enforcer may not vary a compliance notice so as to make it more restrictive for the
economic operator or more onerous for the economic operator to comply.

Commencement Information
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Withdrawal Notice

2.—(1) An enforcer may serve a withdrawal notice on an economic operator in respect of a
product to which these Regulations apply if the enforcer has reasonable grounds for believing that
there is non-compliance.

(2) A withdrawal notice must prohibit the economic operator from making the product available
on the market without the consent of the enforcer.

(3) A withdrawal notice may require the economic operator to take action to alert end users to
any risk presented by the product.

(4) A withdrawal notice may require the economic operator to keep the enforcer informed of the
whereabouts of any product referred to in the notice.

(5) A consent given by the enforcer pursuant to a withdrawal notice, may impose such conditions
on the making available on the market as the enforcer considers appropriate.
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(6) Subject to sub-paragraph (7), an enforcer may revoke or vary a withdrawal notice by serving
a notification on the economic operator.

(7) An enforcer may not vary a withdrawal notice so as to make it more restrictive for the
economic operator or more onerous for the economic operator to comply.

(8) A withdrawal notice has effect in Northern Ireland.

Commencement Information
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Recall notice

3.—(1) The enforcer may serve a recall notice on an economic operator in respect of a product
to which these Regulations apply if the enforcer has reasonable grounds for believing that there is
non-compliance.

(2) A recall notice must require the economic operator to use reasonable endeavours to organise—
(i) where relevant, the dismantling and safe disposal of the product, or

(i1) the return of the product from end-users to the relevant economic operator or another person
specified in the notice.

(3) A recall notice may—
(a) require the recall to be effected in accordance with a code of practice;
(b) require the economic operator to—

(i) contact end-users in order to inform them of the recall, to the extent that it is
practicable to do so;

(i1) publish a notice in such form and such manner as is likely to bring to the attention
of end-users any risk the product poses and the fact of the recall; or

(ii1) make arrangements for the collection or return of the product from end-users or its
disposal;

(c) impose such additional requirements on the economic operator as are reasonable and
practicable with a view to achieving the dismantling and safe disposal of the product or
the return of the product.

(4) In determining what requirements to include in a recall notice, the enforcer must take
into consideration the need to encourage economic operators and end-users to contribute to its
implementation.

(5) A recall notice may only be issued by the enforcer where—

(a) other action which it may require under these Regulations would not suffice to address
the non-compliance;

(b) the action being undertaken by the economic operator is unsatisfactory or insufficient to
address the non-compliance;

(c) the enforcer has given not less than 10 days' notice to the economic operator of its intention
to serve such a notice; and

(d) the enforcer has taken account of any advice obtained under sub-paragraph (6).

(6) An economic operator which has received notice from the enforcer of an intention to serve a
recall notice may at any time prior to the service of the recall notice require the enforcer to seek the
advice of such person as the Institute determines on the questions of—
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(a) whether there is non-compliance; and
(b) whether the issue of a recall notice would be proportionate.

(7) Sub-paragraphs (5)(b), (c) and (d) do not apply in the case of a product presenting a serious
risk requiring, in the view of the enforcer, urgent action.

(8) Where an economic operator requires the enforcer to seek advice under sub-paragraph (6),
that economic operator is to be responsible for the fees, costs and expenses of the Institute and of
the person appointed by the Institute to advise the enforcer.

(9) Inthis paragraph, “Institute” means the charitable organisation with registered number 803725
and known as the Chartered Institute of Arbitrators.

(10) A recall notice served by the enforcer may require the economic operator to keep the
authority informed of the whereabouts of a product to which the recall notice relates, so far as the
economic operator is able to do so.

(11) Subject to sub-paragraph (12), an enforcer may revoke or vary a recall notice by serving a
notification on the economic operator.

(12) An enforcer may not vary a recall notice so as to make it more restrictive for the economic
operator or more onerous for the economic operator to comply.

(13) A recall notice has effect in Northern Ireland.
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Appeals against notices

4.—(1) An application for an order to vary or set aside the terms of a notice may be made to
the appropriate court—

(a) by the economic operator on whom the notice has been served; and

(b) in the case of a notice other than a recall notice, by a person having an interest in the
product in respect of which the notice has been served.

(2) An application must be made before the end of the period of 21 days beginning with the day
on which the notice was served.

(3) The appropriate court may only make an order setting aside a notice if satisfied that no
contravention of—

(a) the MSC Regulation; or
(b) the enforcer's legislation;
has occurred in relation to the product to which the notice relates.

(4) On an application to vary the terms of a notice, the appropriate court may vary the terms of
the notice as it considers appropriate.

(5) In this paragraph—

(a) the “appropriate court” is to be determined in accordance with paragraph 5 (appropriate
court for appeals against notices); and

(b) “notice” means any of the following—

(1) a prohibition notice given under the 1987 Act as applied by Schedule 2 (enforcement
powers under the 1987 Act);

(i1) a notice to warn given under the 1987 Act as applied by Schedule 2;
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(iii) a suspension notice given under the 1987 Act as applied by Schedule 2;
(iv) a compliance notice served in accordance with paragraph 1 (compliance notice);
(v) a withdrawal notice served in accordance with paragraph 2 (withdrawal notice);

(vi) a recall notice served in accordance with paragraph 3 (recall notice).
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Appropriate court for appeals against notices etc and further appeals

5.—(1) The appropriate court for the purposes of paragraph 4 is—

(a) the court in which proceedings have been brought for an offence under Schedule 6
(offences);

(b) an industrial tribunal seized of appeal proceedings against a notice which has been served
under or by virtue of these Regulations; or

(c) in any other case, a magistrates' court in Northern Ireland.

(2) A person aggrieved by an order made by a magistrates' court in Northern Ireland, pursuant
to an application under paragraph 4 of this Schedule, or by a decision of such a court not to make
such an order, may appeal against that order or decision to the county court.
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SCHEDULE 5 Regulation 5(2)(e)

Information Society Service Providers

Online interface notice

1. Where paragraph 2 applies, an enforcer may serve on an ISSP a notice (“an online interface
notice”) requiring that ISSP to take such steps as are specified in the notice.

Commencement Information
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2. This paragraph applies where the enforcer considers that service of an online interface notice
is appropriate in accordance with—

(a) Article 7(2) (obligation of ISSPs to cooperate with market surveillance authorities) of the
MSC Regulation, or

(b) Article 14(4)(k)(ii) (restricting access to an online interface) of the MSC Regulation.
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3. An online interface notice must specify only such steps as the enforcer considers appropriate—
(a) in connection with the supply of a product to which these Regulations apply, and
(b) in accordance with the requirements of Article 7(2) or 14(4)(k)(ii) of the MSC Regulation.
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4. An ISSP must take the steps specified in an online interface notice when it is requested by
an enforcer to do so.
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5. The duty imposed by paragraph (4) is enforceable only—

(a) by way of an action for damages for breach of statutory duty against the ISSP on which
the notice was served, and

(b) by a person supplied in Northern Ireland with the product to which the notice relates
through the use of an online service provided by that ISSP.
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6. For the purposes of this Schedule, “ISSP” means an information society service provider.
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SCHEDULE 6 Regulation 8

Offences

Offences

1.—(1) It is an offence for a person to place a product on the market in contravention of Article
4(1) of the MSC Regulation.

(2) It is an offence for an economic operator defined in Article 4(2) of the MSC Regulation to
contravene a requirement of Article 4(3) of the MSC Regulation to perform a task.
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(3) It is an offence for an economic operator defined in Article 4(2) of the MSC Regulation to
fail to ensure that the information set out in Article 4(4) of the MSC Regulation is indicated on a
product or its packaging, the parcel or an accompanying document, in contravention of Article 4(4).

(4) It is an offence for an authorised representative to contravene a requirement of Article 5(2)
of the MSC Regulation to perform the tasks specified in its mandate or to provide a copy of the
mandate to a market surveillance authority.

(5) Itis an offence for an economic operator to contravene the requirement of Article 7(1) of the
MSC Regulation to cooperate with market surveillance authorities.

(6) Itis an offence for any person to contravene any requirement of a withdrawal or recall notice
served on that person by an enforcer under these Regulations.

(7) Proceedings must not be commenced against a person under sub-paragraphs (1) to (6) if the
person has been given a time period within which to comply or take action, and that time period
has not expired.

(8) Sub-paragraphs (1) to (5) do not apply where the acts or omissions constituting a contravention
of a provision of the MSC Regulation also constitute a contravention of or an offence pursuant to
a provision of enforcer's legislation.
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Penalties

2. A person guilty of an offence under paragraph 1 is liable on summary conviction to a fine not
exceeding level 5 on the standard scale.
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Defence of due diligence

3.—(1) Inproceedings for an offence under these Regulations, it is a defence for a person (“P”) to
show that P took all reasonable steps and exercised all due diligence to avoid committing the offence.

(2) P may not rely on a defence under sub-paragraph (1) which involves a third party allegation
unless P has—

(a) served notice in accordance with sub-paragraph (3); or
(b) obtained leave of the court.
(3) The notice must—

(a) give any information in the possession of P which identifies or assists in identifying the
person who—

(i) is alleged to have committed the act or default; or
(ii) supplied the information on which P relies; and

(b) be served on the person bringing the proceedings not less than seven clear days before the
hearing of the proceedings.
(4) P may not rely on a defence under sub-paragraph (1) which involves an allegation that the
commission of the offence was due to reliance on information supplied by another person unless it
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was reasonable in all the circumstances to have relied on the information, having regard in particular
to—

(a) the steps that P took, and those which might reasonably have been taken, for the purpose
of verifying the information; and

(b) whether P had any reason to disbelieve the information.

(5) In this paragraph, “third party allegation” means an allegation that the commission of the
offence was due to—

(a) the act or default of another person; or

(b) reliance on information supplied by another person.

Commencement Information
I57  Sch. 6 para. 3 in force at 16.7.2021, see reg. 1(1)

Liability of persons other than the principal offender

4.—(1) Where the commission by a person (“P”’) of an offence under these Regulations is due to
anything which another person (“S”) did or failed to do in the course of business, S is guilty of that
offence and may be proceeded against and punished, whether or not proceedings are taken against P.

(2) Where a body corporate commits an offence under these Regulations, a relevant person is
also guilty of the offence where the offence was committed by the body corporate—

(a) with the consent or connivance of a relevant person; or
(b) as a result of the negligence of a relevant person.
(3) In sub-paragraph (2) a “relevant person” means—
(a) a director, manager, secretary or other similar officer of the body corporate;

(b) inrelation to a body corporate managed by its members, a member of that body performing
managerial functions; or

(c) aperson purporting to act as a person described in paragraphs (a) or (b).

Commencement Information
IS8 Sch. 6 para. 4 in force at 16.7.2021, see reg. 1(1)

Time limit for prosecution of offences

5.—(1) Summary proceedings for an offence under these Regulations may be instituted within
12 months after the date on which evidence sufficient in the opinion of the prosecutor to justify
proceedings comes to the knowledge of the prosecutor.

(2) No proceedings are to be brought more than three years after the commission of the offence.

(3) For the purposes of this paragraph a certificate of the prosecutor as to the date on which such
evidence as is referred to in sub-paragraph (1) came to their notice is conclusive evidence of that fact.

(4) This paragraph has effect subject to paragraph 2(2)(n) of Schedule 3 (extension of time for
bringing summary proceedings).
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Commencement Information
I59  Sch. 6 para. 5 in force at 16.7.2021, see reg. 1(1)

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations extend to Northern Ireland only and are made under section 8C of the European
Union (Withdrawal) Act 2018 (c. 16) to implement certain provisions of Regulation (EU) No
2019/1020 of the European Parliament and of the Council of 20 June 2019 on market surveillance
and compliance of products (“Regulation 2019/1020”).

Regulation 2019/1020 comes into force on 16 July 2021. It repeals and replaces the market
surveillance chapter (Articles 16-29) of Regulation (EC) No 765/2008 of the European Parliament
and of the Council of 9 July 2008 setting out the requirements for accreditation and market
surveillance relating to the marketing of products (OJ L 218, 13.8.2008, p.30-47) which is
included in Annex 2 to the Protocol on Ireland/Northern Ireland to the withdrawal agreement.
Regulation 2019/1020 is directly applicable in Northern Ireland by virtue of section 7A of the
European Union (Withdrawal) Act 2018 (c. 16) and Article 13(3) of, and Annex 2 to, the Protocol,
although some Articles of Regulation 2019/1020 require implementation in domestic legislation.
Article 14(4) of Regulation 2019/1020 sets out a range of investigatory and enforcement powers
which are to be made available to the UK authorities who enforce the market surveillance regime
for products subject to the harmonised EU requirements that continue to apply in Northern Ireland.
These powers should be used to enforce both Regulation 2019/1020 and the existing requirements
in product-specific EU legislation listed in Annex 1 to Regulation 2019/1020.

Article 41 of Regulation 2019/1020 requires that suitable penalties are in place to enforce
contraventions of Regulation 2019/1020 by economic operators. In particular, new penalties

are needed to implement the requirements of Article 4, Article 5 and Article 7 of Regulation
2019/1020.

These Regulations set out those enforcement powers and offences which are necessary to give
effect to Regulation 2019/1020 and provides for an effective and proportionate penalty regime for
breaches of the Regulation.

An Explanatory Memorandum is published alongside these Regulations on
www.legislation.gov.uk .

A full impact assessment has not been produced for this instrument as no, or no significant, impact
on the private, voluntary or public sectors is foreseen.
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